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■  "  Quod  magis  ad  nos 

Peitinet,  et  nescire  malum  est,  agitamus. 


HORAT. 


THB  NEW  CHANCERY   ARRANGE- 
MENTS. 


Tbm  Master  of  the  Rolls,  the  Vice  Chan- 
cellor, aad  Mr.  Justice  Bosanquet,  have 
been  appointed  Lords  Comnxi^aionera  for 
the  custody  of  the  Great  Seal.  We  can 
only  consider  this  to  be  a  temporary  ar- 
nmgement,  as  its  effect  is  undoubtedly  to 
impede  the  business  of  the  Court  of  Chan- 
cery. The  plan  usually  adopted  heretofore 
an  putting  the  great  seal  in  commission  has 
been,  to  call  in  the  assistance  of  two  at 
least  of  the  Common  Law  Judges— thus  ra- 
ther giving  greater  facilities  for  the  disposal 
of  the  Equity  business.  The  present  ar- 
rangement however,  by  taking  away  the 
Master  of  the  Rolls  and  the  Vice  Chancel- 
lor from  their  respective  Courts  on  certain 
days  to  attend  to  the  business  of  the  Court 
of  Chancery,  has  the  reverse  effect.  This 
is  so  obvious  that  it  can  only  be  intended  to 
last  but  for  a  sliort  time ;  and  we  shall 
therefore,  having  stated  the  objection, 
briefly  consider  what  will  probably  next  be 
done. 

We  believe,  then,  that  the  report  so  com- 
monly circulated,  respecting  the  intention 
of  the  present  government  to  separate  the 
jn^ctal  firom  the  political  functions  of  the 
Loid  Chancellor,  is  founded  on  truth,  and 
that  the  charge  of  the  bill  for  effecting  this 
object  will  be  given  to  Lord  Brougham.  It 
is  certain  that  this  project  was  at  one  time 
a  fitvorite  with  that  noble  and  learned  Lord, 
although  more  recently  it  was  abandoned 
by  him.  We  shall  state  his  various  opini- 
ons on  the  matter,  as  in  doing  so  we  may 
fann  some  notion  of  the  new  bill  about  to  be 
prepoaed. 

At  the  dose  of  the  session  in  1832,  on 
the  15th  of  August,  Lord  Brougham,  then 
Lord  Chancellor,  spoke  as  follows :  ^ 


•  See  the  speech  at  length,  5  L.  O.  247— 
262. 


HO.  OGLZVII. 


"  It  is  my  fixed  and  deliberate  opinion, 
by  which  I  am  desirous  of  being  understood 
to  abide  firmly,  in  spite  of  the  objections 
fi'om  quarters  which  are  entitled  to  great 
respect,**  to  which  I  understand  that  opin- 
ion has  been  exposed, — that  a  great  change 
indeed  is  absolutely  necessary  in  the  consti- 
tution of  the  high  ofiice  which  I  undeserv- 
edly have  the  honor  to  fill.    I  think  that  we 
cannot  much  longer  remain  in  this  country 
with  that  great — I  will  not  say  that  gross 
and  grievous,— but  truly  with  that  great, 
signal,  and  striking  anomaly,  that  the  high- 
est Judge  in  civil  matters  under  the  Crown 
is  a  miiiister  of  the  Crown,  and  is  remov- 
able at  the  pleasure  of  the  Crown— that  to 
him  is  intrusted,  sitting  alone  and  without 
control,  the  disposal  of  property  of  an  im- 
mense amount,  and  of  the  lights  and  inter- 
ests, still  more  dear  to  the  parties  than  any 
rights  of  property,  however  important.  The 
Lord  Chancellor  is  all  this  while  removable  at 
the  pleasure  of  the  Crown,  and  is  also,  whe- 
ther he  will  or  not,  a  political  character  as 
well  as  a  judicial  one.     Why,  then,  what 
is  to  be  done  with  that  high  ofilce,  with 
that  great  public  functionary?     I  propose 
merely  to  separate  one  branch  of  the  Lord 
Chancellor's  judicial  functions — I  mean  that 
branch  in  which  he  sits  and  acts  as  a  Judge 
alone ~-fit)m  his  other  functions;  from  his 
political  functions,  and  from  the  functions 
which    he  discharges  as  Speaker  of  the 
House,  and  from  his  functions  as  adviser  of 
the  Crown ;  and  also  from  that  other  func- 
tion incident  to  the  Speakership  of  this 
House, — I  mean,  the  judicial  function  in 
that  appellate  jurisdiction,  not  ^ercised  by 
the  Lord  Chancellor  alone,  but  in  conjunc- 
tion with,  and  (if  need  be)  under  the  con- 
trol and  superintendance  of,  coadjutors  of  a 
judicial  character.     If  these  functions  be  no 
longer  united,  then,   my  Lords,  the  great 


^  It  was  said  at  the  time,  that  Lord  Grey 
was  opposed  to  the  plan. 
A 
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anomaly  of  which  I  complain  will  be  re- 
moved without  any  increase  of  patronage, 
and  without  a  single  shilling  of  addition- 
al burthen  to  the  public ;  and  my  opinion 
is  that  the  provision  which  has  been  made 
by  Parliament  for  the  sustentation  of  the 
office  of  Keeper  of  the  Grreat  Seal  is  abun- 
dantly sufficient,  if  well  applied,  to  main- 
tain in  due  dignity  the  Lord  Chancellor  as 
an  officer  of  state,  and  as  the  Chief  Judge, 
irremovable  and  purely  judicial,  in  fiie 
High  Court  of  Chancery." 

In  July  1833,  Lord  Brougham  again  ad- 
verted to  the  subject,  and  proposed  that  a 
Chief  Judge  in  Equity  should  be  appointed, 
reserving  to  the  Lord  Chancellor  his  politi- 
cal functions,  his  ministerial  functions,  his 
functions  in  the  House  of  Lords  in  cases  of 
appeal  to  them,  his  functions  in  the  privy 
council,  and  his  judicial  functions  in  the 
Court  of  Chancery  to  be  exercised  when- 
ever necessary,  and  also  his  jurisdiction  in 
lunacy.  The  Chief  Judge  in  Equity  to  be 
paid  by  taking  2000/  from  the  Master  of 
the  Rolls  on  the  death  or  resignation  of  Sir 
John  Leach,  making  the  salary  5000/., 
and  6000/.  from  the  lx)rd  Chancellor,  leav- 
ing him  8000/.,  and  thus  giving  to  the 
Chief  Judge  in  Equity  8000/.  The  Chief 
Judge  to  have  jurisdiction  in  all  matters 
depending  in  the  Court  of  Chancery,  and 
nearly  the  same  powers  as  the  Lord 
Chancellor. 

No  further  step  however  was  taken  in 
the  matter,  and  'at  the  close  of  the  session 
in  1834,  Lord  Brougham  seemed  inclined  to 
abandon  the  project  altogether,  for  we  find 
hkn  thus  adverting  to  it.^ 

"^  I  only  wish  to  add  one  word  to  explain 
my  reasons  for  not  bringing  in  the  Bill  in- 
troduced to  your  lordships'  notice  last  ses- 
sion, for  regulating  the  Court  of  Chancery, 
which  would  in  part  have  provided  a  substi- 
tute for  this  Court,  and  which  proposed  to 
sever  the  judicial  from  the  political  and  par- 
liamentary duties  of  the  Lord  Chancellor. 
This  was  a  proposition  much  objected  to  in 
the  profession,  when  it  was  feared  that  the 
place  of  Lord  Chancellor  might  under  the 
Bill  be  filled  up  by  persons  not  being  law- 
yers. There  is  however  another  reason  for 
not  persisting  in  that  plan,  and  it  is  this — 
that  about  Easter  last,  when  I  came  to  look 
into  the  state  of  arrears  in  the  Court  of 
Chancery,  I  thought  it  likely  that  in  a  few 
weeks  there  would  be  none  at  all,  and  that 
expectation  has  been  completely  realized. 
I  could  not  think,  therefore,  that  I  had  any 
ground  for  making  a  new  Judge,  when  it 

«  See  the  speech  fully  g^iven,  8  L.  O.  500 — 
502. 


was  evident  that  the  Chancellor  might,  if  he 
chose  to  bestir  himself,  get  rid  of  the  arrears 
of  the  Court  of  Chancery  as  well  as  those 
of  the  House  of  Lords.  As  it  would  be 
preposterous  to  create  a  new  Judge  who 
should  have  nothing  to  do,  I  dropped  the 
idea  I  formerly  entertained." 

In  the  letter  also  of  the  noble  Lord,  dated 
from  Paris,  in  November^  last,  after  his  re- 
tirement from  office,  in  adverting  to  his  de- 
sire of  completing  the  reform  of  the  Court 
of  Chancery,  he  mentions  his  wish  to  have 
abolished  the  office  of  Vice  Chancellor,  but 
does  not  allude  to  thek  separation  of  the 
duties  of  the  great  seal.  However,  we  have 
good  reason  for  thinking  that  Lord  Brough- 
am has  returned  to  his  original  opinions  on 
the  subject,  and  will  introduce  a  Bill  for 
that  purpose  after  the  meeting  of  Parliament. 
We  have  already  given  our  opinion  *  with 
respect  to  the  general  merits  of  the  plan  : 
we  cannot  say  anything  further  until  we  see 
the  Bill  for  effecting  it.  We  are  decidedly  in 
favor  of  the  appointment  of  a  permanent 
Chief  Judge  in  Equity,  if  this  can  be  done 
without  turning  the  Lord  Chancellorship 
into  a  mere  political  office,  capable  of  being 
filled  by  any  politician  of  the  day,  whatever 
may  be  his  legal  acquirements.  We  have 
now  given  our  readers  the  best  idea  of  the 
new  scheme  in  our  power,  and  we  shall  re- 
turn to  the  subject  when  the  Bill  is  brought 
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REVERSIONARY  INTEREST. 

We  beg  to  refer  our  readers  to  our  seventh 
volume,  pp.  21 1,-215,  where  we  endeavoured 
to  state  the  principal  rules  with  respect  to  the 
sale  of  reversionary  interests,  and  to  mention, 
the  latest  cases  on  the  subject,  which  is  of 
much  practical  importance.  Wc  now  add  to 
them  a  decision  of  the  present  Vice  Chancel- 
lor, whose  judgment  we  shall  thus  abbreid- 
ate.  The  rule  laid  down  in  it  as  to  costs  is 
important. 

The  plaintiff  attained  the  age  of  twenty-one 
in  Jan.  1823,  and  was  entitled  to  one  tenthof  a 
sum  of  23,333/.  6*.  Sd,  console,  divisible  on 
the  death  of  a  lady  aired  55,  after  deducting 
the  sum  of  4(K)0/.  sterhnff ;  and  he  was  also  en- 
titled, after  the  death  of  a  gentleman  aged  54, 
tu  one  tenth  of  a  sura  of  16,666/.  13*.  4</.  con- 
sols. Both  sums  stood  in  the  name  of  the  Ac- 
countant General  of  this  Court.  In  Nov.  1826, 
he  went  to  some  billiard  rooms  in  Cork  Street, 
which  were  then  kept  by  Charles  Hunt,  son 


d  See  9  L.  O.  115.        «  See  5  L.  O.  229. 
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tiF  Uie  defendaot  Samael  XTiUiam  Hunt,  and 
liad  theretofore  been  ke^t  by  the  defendant  him- 
self. And  the  plaintifi*.  in  placing  at  billiards 
with  Charles  Hunt,  lost  to  him  the  sum  of 
632/.  of  which  the  plaintiff  pud  32/.  in  cash, 
and  gave  his  promissory  note  for  500/.  pay- 
able  at  three  months  date.  It  is  proved  that 
in  1827,  the  plaintiff  was  in  great  distress, 
and  arrested  tor  debt.  In  August  1827,  the 
plaintiff  caused  his  two  reversionary  interests 
above  mentioned  to  be  put  up  for  sale  by  auc- 
tion by  Mr.  Robins,  in  two  lots.  The  interest 
in  the  23,333/.  6s.  8d,  consols,  fonned  lot  1 ; 
the  other  interest,  lot  2.  The  defendant  at- 
tended  the  sale,  and  was  introduced  at  the  sale 
to  the  plaintiff  by  Charles  Hunt-  The  defend- 
ant  became  the  purchaser  of  lot  1,  at  the  price 
of  700/.,  and  paid  a  deposit  of  140/.  Lot  2 
was  bought  m  at  the  sum  of  640/.  There 
were  several  biddings  for  it,  though  it  does 
not  appear  what  they  were ;  and  instructions 
had  been  given  not  to  let  it  go  for  less  than 
650/.  After  the  auction  some  treaty  took 
place  between  the  ]|)laintiff  and  defendant,  as  to 
lot  2,  which  ended  in  an  agreement  to  sell  lot  2 
to  the  defendant,  for  500/.  An  assignment 
by  one  deed  of  both  Jots  was  prepared,  and  ap- 
proved of  by  the  defendant's  solicitor,  which 
the  plaintiff  executed,  and  on  the  9th  of  Oct. 
1827,  tendered  to  the  defendant,  who  refused 
to  pay  his  purchase  money,  and  insisted  that 
he  was  the  holder  of  the  promissory  note  for 
500/.,  and  had  a  right  to  set  off  the  amount  of 
it  against  the  purchase  money.  The  plaintiff 
thereupon  filed  a  bill  agunst  the  defendant  for 
a  specific  performance  of  the  agreements ;  and 
the  result  was,  that  on  the  27th  Dec.  ]827, 
the  defendant  performed  them,  by  paying 
1067/.,  (that  is)  560/.,  the  residue  of  the  pur- 
chase monev  of  lot  1,  mth  7i.  for  interest 
upon  it,  and  500/.  the  purchase  money  of  lot 
2,  without  interest.  Shortly  afterwards,  the 
ceslui  que  vie  of  lot  2  died,  and  the  plaintiff 
tendered  to  the  defendant  his  500/.  with  inter- 
est  and  costs,  and  requested  to  have  tlie  transac- 
tion as  to  lot  2  rescinded,  which  the  defendant 
refused,  and  the  plaintiff*  then  filed  his  bill 
to  set  aside  the  sale  of  lot  2,  on  payment  of 
the  500/.  with  interest. 

It  was  insisted  that  the  doctrine  laid  down 
in  Gowiand  v.  De  Faria,  17  Ves.  20  (stated 
7  L.  O.  213),  was  overruled  by  the  decision  in 
Hetiden  v.  RosAer,  Maclel.  &  Y.  89.  The  only 
evidence  given  by  the  plaintiff,  was  the  opi- 
nion of  Mr.  Morgan,  that  the  value  of  the 
reversionary  interest  in  the  IO(X)/.  and  the 
915/.  reduced  annuities,  was  928/.  8^.,  and  evi- 
dence that  the  bidding  of  910/.  at  the  auction 
was  bond  fide.  That  bidding,  however,  was 
not  only  for  the  1000/.  and  the  915/.  reduced 
annuities,  'but  also  for  the  moiety  in  reversion 
of  800/.,  funded  in  court.  Therefore  the  bid- 
ding itself,  being  less  than  Morgan's  valuation, 
though  for  more  property  than  he  valued, 
shewed  that  little  reuance  could  be  placed  upon 
his  opinion  as  evidence  of  value ;  whereas  the 
defendant's  evidence  went  directly  to  prove 
that  the  price  given  by  him  was  a  fair  price. 
And  there  was  nothing  in  the  case  oiHeaden 
V.  Rnker,  from  whicn  it  could  be  inferred 


that  any  advantage  had  been  unduly  taken  of 
the  plamtiff  by  the  defendant.     That  case  was 
decided  in  1825.    In  1827  the  case  of  Hindu* 
man  v.  Smithy  3  Russ.  433  (stated  7  L.  0. 213)» 
occurred,  and  Sir  John  Leach^  Master  of  the 
Rolb,  then  said  : — '*  In  Gowiand  v.  De  F^ria, 
Sir  fFilliam  Grant  did  not  consider  himself  as 
laying  down  a  new  rule,  Imt  as  following  the 
current  of  authority ;  and  since  that  case,  the 
rule  has  been  so  far  regarded  as  the  settled 
law  of  the .  Court,  that  although  I  have,  upon 
more  than  one  occasion,  judicially  questioned 
botli  the  principle  and  policy  of  the  rule,  yet 
it  would  not  become  this  Court  to  make  a  pre- 
cedent in  direct  opposition  to  it."    I  cannot 
therefore  consider  the  judgment  of  the  Chief 
Baron  ifi  Headen  v.  Roiher^  as  having  set  aside 
the  authority  of  Girtrland  v.  De  Faria ,  even 
with  respect  to  inadequacy  of  price  alone.    Sir 
fVilliam  Grant,  however,  had  before  him  a 
case  in  which  the  defendant  did  take  advantage 
of  the  plsuntlff's  difficulties;  and,  if  similar 
circumstances  exist  in  the  case  before  me,  I 
must   hold  the   plaintiff  entitled  to   relief. 
The  direct  evidence  as  to  the  value  is  not 
very  satisfactory.    Mr.  Robins,  one  of  the  de- 
fendant's witnesses,  states,  as. I  understand 
him,  that  the  value  of  lot  2  was  600/.    But  the 
circumstances  of  this  case  shew  that  unfair  ad- 
vantage was  taken  by  the  defendant  of  the 
plaintiff's  situation.    The  bill  and  answer  both 
state  that  the  agreement  to  purchase  lot  2, 
was  founded  on  a  note  sent  by  the  defendant  to 
the  plaintiff,  on  or  about  the  12th  Sept.  1827. 
It  is  manifest  that,  when  the  plaintiff  concluded 
the  Ifargain  in  the  terms  of  the  note,  he  was 
urged  by  the  importunity  of  distress  to  over- 
look a  most  important  circumstance,  namely, 
that  what  he  was  selling  was  not  the  reversion 
of  1333/.  consols,  but  of  1666/.  13«.  4H. ;  that 
is,  1333/.  consols  and  one-fourth  more.    All 
this,  however,  was  overiooked  by  the  plaintiff. 
He  was  anxious  only  for  a  sum  in  hand.    But 
when  he  tendered  the  conveyance  the  defend, 
ant  delayed  the  completion,  on  a  pretext  that 
he  had  a  right  to  set  off  the  note  for.  500/. 
Upon  the  stat.  of  16  Car.  2,  c.  7,  it  was  held 
that  a  note  for  money  lost  at  play,  was  good  in 
the  hands  of  a  bondhde  holder.     But  the  stat. 
of  9  Ann.  c.  14,  makes  such  a  note  absolutely 
void ;  and  though  the  defendant  in  his  answer, 
and  his  son,  as  his  witness,  swear  that  they  did 
not  know  under  what  circumstances  the  note 
was  given,  it  is  impossible  to  refer  the  under- 
standing stated  in  the  answer  to  have  existed 
as  to  the  note  between  the  father  and  the  son, 
to  any  thing  but  the  original  nature  of  the 
note.     Upon  this  unjust  pretext,  however,  the 
plaintiff  was  kept  out  of  his  money  for  several 
weeks,  was  obliged  to  file  a  bill,  and  ultimately 
received  only  the  500/.  without  interest.    The 
conduct  of  the  defendant  was  therefore  oppres- 
sive and  unjust ;  and,  as  he  refused  to  rescind 
the  transaction,  when  application  was  made  to 
him  before  the  filing  ot  the  present  bill,  the 
decree  must  declare  Uie  plaintiff  to  be  entitled 
to  lot  2,  upon  the  payment,  to  the  defendant, 
of  500/.  and  interest,  without  costs.    In  the 
cases  of  Gowiand  v.  De  Faria,  17  Ves.  25,  and 
A  2 
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Peat^dk:^:  Ewm,  16  Vdd.  512,  ^ofits  \mii 
giv«a  lo  tht  defendant.    Bat  though  relief  ib 

5 Wen  upon  the  principle  of  a  mortfj^ge,  the 
efendant's  conduct  has  beeb  so  bad,  that  I 
must  deprive  him  of  his  costs.  —  Newton  v. 
Uttni,  5.  Sim.  511. 


REVIEW. 

The  Practice  of  the  Law  in  all  its  Depart- 
ments} with  a  view  of  Rights,  Injuries, 
mtd  Remedies,  a^  ameliorated  hf  rece^ 
Statutes,  Rules,  and  Decisions ;  shewing 
the  best  Modes  of  creating,  perfecting,  se- 
curing, and  transferring  Rights  ;  and  the 
best  Remedies  for  every  Injury,  no  well  by 
acts  of  parties  themselves,  as  by  legal  pro- 
ceedings ;  and  either  to  prevent  tnr  remove 
Injuries;  or  to  ettforce  specific  relief, per^ 
fsrmance,  or  compensation:  and  the  Prac- 
tice in  Arbitrations ;  before  Justices ;  in 
Courts  of  Common  Law ;  Equity ;  Eccle- 
siastical and  Spiritual ;  Admiralty ;  Prize  >- 
Court  of  Bankruptcy ;  and  Courts  of  Error 
and  Appeal.  With  new  Practical  Forms, 
Intended  as  a  Court  and  Circuit  Compan* 
ion.  In  Three  Volumes.  Vol.  III.— Pkrt 
I.  By  J.  Chitty,  Esq.,  Barrister,  of  the 
Middle  Temple.     London:  S.  Sweet. 

The  fifth  part  of  Mr.  Chitty's  General 
Practice,  just  published,  we  understand, 
will,  with  the  next  part,  conclude  the  work. 
Mr.  Chitty's  object  has  been  to  take  a  dif- 
ferent view  of  the  subject  from  previous  au- 
thors on  the  practice  of  the  Common  Law 
Courts,  by  examining  the jvWnrip/et  on  which 
the  rules  are  founded,  and  thereby  impres- 
sing the  memory  more  deeply  with  their  na- 
ture and  effect. 

"We  all  coofess  (he  says),  but  few  adequately 
perceive,  why  it  is  so  dfpicult  to  recollect  a  dry 
ruU  iffpfact'ce^AXid  tve mcorrectly  impiUe  to  a 
defect  of  memory  what  in  realiry  is  attributable 
to  our  iiftver  having  mieqvately  known  the  sub- 
ject ;  the  simple  truth  is,  that  reason  or  prin- 
ciple is  the  appropriate  food  of  the  tnind^  and 
it  follows  that  no  position  is  received  with  ad- 
equate ap|)etite,  unless  it  be  associated  with  the 
reason  upon  which  it  is  founded.  The  attention 
is  not  sufficiently  exciled,  and  consequently  the 
perception  of  the  rule  is  imperfect,  and  the 
nnagc^  la  so  indistinctly  and  raintly  impressed 
on  the  memory  that  it  is  soon  for|>'otten  ;  but 
%vhen  the  mind  is  ^^ralified  by  perceiving  the 
rtuuon  of  a  rule,  it  is  never  forgoUen,  because 
all  the  powers  of  the  mind  are  then  duly  and 
constantly  exercised  in  perpetuatin*;  the  full 
knowledge  and  recollection  cif  the  rule." 

Mr.  Chitty  has  not  confined  his  attention 
to  the  mere  statement  of  the  several  modes 
of  prooeeding,  but  has  pointed  out  which  are 
pr^erable,  and  stated  the  reasons.  As  an 
instance  of  his  method,  Mr.  Chitty  refers  to 
the  Instructions  which  he   has   suggested 


(ppu  117— 124)  to  sue  or  defend,  fiMi  wiridb 
the  following  is  extracted. 

**  With  respect  to  Inxtructions  to  nie,  much 
more  attention  and  care  to  obtain  Aill  and  ac- 
curate information,  not  only  regardingM^  right 
and  the  promhle  defence,  as  the  evidence,  should 
be  ol>served  in  the  firitt  instance  than  is  usual, 
especially  when  the  cause  of  action  Or  defence 
has  arisen  at  a  disttUice  in  the  country,  when 
it  might  occasion  prejadicial  delay  at  a  subse- 
quent stage  to  have  to  wait  for  information  that 
should  have  been  communicated  before  the 
commencement' of  proceedings,  and  not  unfrc- 

Suetitly  to  begin  de  novo :  for  it  will  be  found 
lat  if  the  principal  attorney  in  the  country  and 
his  agent  m  London  be  very  fuUy  informed  at 
the  earliest  stage  of  all  the  facts  applicable  to 
the  case,  whether  of  the  intended  plaintiff  ot 
defendant,  much  subsequent  trouble  and  many 
errors  will  be  avoided,  and  much  time  saved, 
which  is  frequently  lost  by  the  necessity  for  the 
London  agent  writing  to  tlie  conniry  attorney 
for  further  information  at  each  successive  stage, 
all  which  might  with  very  little  trouble  at  the 
first  inlerviete  with  the  client,  and  certainly  no 
increase  of  expense,  have  been  obtained  and 
forwarded  in  the  first  instance.    Nor  is  this  a 
mere  tlieorctical  suggestion  Of  convenience,  for 
it  has  been  recehilv  decided  by  very  high  aa- 
thority,  that  it  is  the  professional  duty  qfan  at-^ 
torney  to  adopt  this  line  of  conduct,  and  it  ia 
moreover  his  duty  to  ascertain  that  the  evidence 
will  support  the  plaintiff*  s  case  before  hecom^ 
mences  an  action ;  and  where  an  attorney  com- 
menced an  action  in  the  name  of  an  executor 
without  having  first  ascertained  the  evidence 
even  to  prove  the  defendant's  handwriting  to  a 
promissoiT  note,  the  Court  made  the  plaintiflf 
pay  the  costs  as  in  case  of  a  nonsuit,  although 
m  general  an  executor,  when  plaintiff,  is  not 
to  be  subjected  to  costs.    It  will  moreover  fre- 
oueutly  occur,  that  if  a  minute  inquiry^  into  the 
tacts  and  evidence  be  made  in  the  first  instance, 
before  the  defendant  has  even  heard  of  any  in- 
tended litigation,  the  truth  will  be  better  elici- 
ted than  if  the  investigation  were  delaj^ed  until 
after  the  defendant  had  caationed  neighbours 
and  witnesses  from  making  an^  communicaF- 
tlons  that  might  be  adverse  to  his  mterests.  And 
in  a  recent  case,  where  an  attorney  brought  on 
to  trial  an  action  for  verbal  slander,  without 
first  ascertaining  from  the  witnesses  the  exact 
slanderous  words  as  uttered,  and  was  obliged, 
on  account  of  a  variance  in  those  words,  to 
withdraw  the  record,  it  was  considered  that  such 
negligence  precluded  him  from  suing  for  his 
professional  charges. 

"As  certain  rulRS  of  Court  and  the  statute  for 
uniformity  of  process,  ^  W.  4,  c.  39,  sometimes 
require  the  addition  of  residence  and  degree  or 
occupation  of  the  plaintiff  and  defendant  as 
well  as  the  intendecl /orm  of  action  to  be  insert- 
ed or  indorsed  even  in  serviceable  process,  or 
in  an  affidavit  of  debt,  or  in  an  amdaTit  sub- 
sequently to  t»e  made  in  the  cause,  and  also 
when  process  is  issued  for  a  debt,  that  the  a- 
mount  of  the  debt  be  indorsed  thereon ;  it^  is 
always  advisable  for  an  attorney,  in  the  first  In- 
stance, iiii mediately  upon  being  retained,  to 
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•obdiia  Tery  /uit  tMiirueikms  to  hne,  and  for 
which  a  fee  of  ei#.  Sd.  (or  3$,  4d.  when  the  debt 
•does  not  exceed  201.)  is  allowed  on  taxing*  costs, 
and  whick  charge  usually  constitutes  one  of  the 
earliest  itelns  in  a  bill  of  costs ;  but  that  fee  is 
frequently  very  inadequate,  and  should  be  at 
least  tripwd,  ir  the  full  instructions  be  obtained 
as  presently  suggested.  To  avoid  loss  of  time 
that  migrht  be  occasioned  in  afterwards  making 
enquiry  into  facts,  it  is  advisable  in  the  first  in- 
terview with  the  client  to  make  very  full  in- 
quiries into  all  circumstances  connected  vnth 
the  case,  and  to  require  such  client  to  answer 
the  same,  and  to  take  a  minut<;  of  the  result. 
The  subscribed  form  may  assist  as  an  outline 
of  the  proper  inquiries,  and  it  may  be  expedi- 
ent ID  the  first  instance  to  transmit  a  copy  of 
the  questions  and  answers,  with  the  directions 
Xm  issue  a  writ,  to  the  London  agent,  because 
surh  agent,  from  time  to  time  referring'  to  them, 
will  be  enabled  immediately  to  decide  upon  the 
/lirm  iff  action  to  be  stated  in  the  writ,  as  well 
AS  the  amount  of  the  debt  io  bt  indorsed,  when 
at  present*  for  want  of  such  instructions,  it 
freouently  happens  that  he  is  obliged  to  write 
back  into  the  country  for  fuller  instroctions,  or 
to  avoid  delay,  is  compelled  to  guess  the  form 
of  action  to  be  inserted  in  the  writ,  and  after- 
wards,when  the  full  instructions  for  declaration 
arrive^  it  very  frequently  becomes  necessary  to 
abandon  such  process  and  incur  the  expense 
and  delay  of  a  fresh  writ. 

"All  such  preliminary  inquiries  and  answers 
are  caleulaced  to  anticipate  and  avoid  the  fi*e- 
unent  errors  and  even  nonsuits  that  arise  from 
uie  want  of  earlier  examination  into  the  cir- 
cuMistances  of  each  case.  These  inst ructions 
being  the  basis  of  the  action,  require  much  more 
cans  than  is  usually  evinced  inoi>taining  them. 
h  IS  even  itinher  recommended  that  in  gene- 
ral, and  especially  if  the  client  be  not  a  man  of 
business  or  of  known  accuracy,  one  or  more  of 
ike  principai  ufitnesse»,  who  will  afterwards 
prove  the  ease  on  the  trial,  be  examined  by  an 
experienced  attorney,  and  not  merely  by  an 
inexperienced  clerk  ;  for  it  frequently  occurs 
that  very  small  circumstances  vary  the  form  of 
actaon,  and  that  a  mere  cursory  inquiry  would 
mislead.  Thus  suppose  a  client  should  inform 
an  attorn^  that  a  neighbour  has  broken  his 
fence,  filled  up  his  ditch,  and  traversed  his 
field  with  waggons ;  if  the  client  were  himself 
in  possession,  then  the  form  of  the  writ  and 
subsequent  declaration  should  be  *' in  an  action 
of  tnupau  ,*"  but  if  on  further  inquiry  it  should 
appou*  that  the  close  at  the  time  of  the  injury 
was  in  possession  of  the  client's  tenant  under 
a  lease  or  from  year  to  year,  then  the  form 
should  hOy  *Mn  an  action  on  the  cuse,'*  viz.,  for 
the  injury  to  the  client's  revermntiry  interest, 
by  destroying  the  hedge  and  ditch,  and  not  a 
treip^u  or  mrect  and  immediate  injury  to  his 
non  possession.  The  instructions  should  also 
be  so  full  as  at  all  eveuts  to  enable  the  agent 
IB  town  to  fill  up  in  the  iorit  the  names,  nddi- 
IttfMiad  reaideno^i  of  the  plaintiff  and  defen- 
dant, and  all  other  requisites,  and  also  serve  as 
instructions  for  the  declaration,  replication,  &c. 
.  "Accuracy  in  the  preltaiinary  kistrnctions  is 
so  impJHTtant,  that  it  may  be  expedient,  as  a 


general  rule,  in  all  cases  to  state  In  print  or 
writing  ali  the  genera!  questioni  that  usually  .a* 
rise,  and  to  introduce  in  writing  all  other  joar- 
ticukr  questions  that  may  be  applicable  to  each 
case.  Tlie  questions  should  oe  stated  in  one 
cohimn,  and  the  client  should  then  be  reqiured 
to  write  his  answers  to  each  in  another  oppo- 
site column  ;  or  if  too  voluminous  to  be  con- 
veniently there  introduced,  then  on  a  different 
paper,  but  In  the  same  order  as  the  questions ; 
and  afterwards  the  principal  attorney  himself, 
or  a  very  experienced  aud  intelligent  clerk, 
should  go  over  the  whole  and  examine  the 
client,  and  even  the  principal  witnesses,  upon 
each  answer,  so  as  to  secure  accuracy ;  and  the 
form  might  be  to  the  subscribed  effect." 

**Thed0/endant's attorney ihould in  lik^man-* 
ncr,  at  the  earliest  interriew  with  his  elientk 
and  even  before  the  commencement  of  an  ac- 
tion, make  all  possible  inquiries  that  may  assist 
either  in  settling  or  staying  the  action  at  the 
least  expense,  or  in  defenmng  it  Math  success, 
ascertaining  as  well  all  the  facts  as  the  eridence 
in  proof  of  them,  and  how  each  particular  wit- 
uciis  can  be  relied  upon.  In  cases^  when  pro* 
per,  he  should  suggest  when  and  how  a  judici- 
ous ftpfjlog^f  or  a  tender,  or  request,  may  be 
made,  or  state  to  the  defendant  his  right  not 
to  be  taken  to  prison  until  twenty-four  hours 
after  arrest ;  and  within  what  time  after  having 
been  served  with  a  writ,  or  arrested,  tbe  defen- 
dant may  pay  the  debt  and  costs  indorsed,  so 
as  to  avoid  further  expense,  or  may  deposit 
the  sum  for  which  he  may  l>e  arrested,  with  10/» 
to  the  sheriff*  in  lieu  of  giving  a  bailbond,  or 
may  be  ready  with  two  persons  who  have  suffi- 
cient property  within  the  county  to  become  bails 
or  at  least  persons  of  such  known  property  as 
probably  not  to  be  objected  to  by  any  officer. 
These  and  numerous  other  ouestions,  calculated 
to  elicit  necessary  or  useful  information  essen^ 
Cial  for  the  diie  conduct  of  any  defence,  may, 
be  stated  jn  writing  in  the  same  form  as  in- 
structioufi  to  sue»  and  to  the  effect  sugges^dt 
in  the  subscribed  form." 

We  are  unable  at  present  to  lay  before 
the  practitioner  these  valuable  "  Instruc- 
tions," bat  have  no  hesitation  in  earnestly 
recommending  them  as  highly  Useful  and 
important,  and  by  following  which,  we 
doubt  not  that,  as  Mr.  Chitty  anticipates, 
many  disastrous  nonsuits  and  insufficient 
defences  will  be -prevented.  The  solicitors 
in  the  country  \nll  avoid  future  inoonveni- 
eoce  to  themselves  and  their  agents  in  Lon- 
don, by  obtaining  and  transmitting  full  infor- 
mation in  the  com'menoement  of  an  action^ 
and  save  both  parties  much  unprofitable  cor- 
respondence, as  well  as  smous  delay« 

The  following  is  a  sommary  of  ^e  con- 
tents of  the  present  part: 

*f  In  the  four  ettrlien  €hnpterr,  subjects  of 
generul  importance  are  first  centered ;  aS'^ 
First,  The  six  seycfal  branch  jurisdietiotts  of 
each  Court,  and  which  should  be  resorted  ta  p 
as  either  the  Court  in  Bane,  in  which  usually 
A  3 
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four  iudjges  preside  \  the  Practice  Court ;  the ' 
jurisdiction  and  practice  before  vahigle  Judg-e 
at  Chambers  i  the  jurisdiction  and  practice  be- 
fore the  Manter  and  Pruthonotary  ;  the  juris- 
diction aud  practice  before  a  Judge  at  Niii 
Priut;  and  the  new  jurisdiction  and  practice 
before  the  Sherif  of  each  county.  Secondly^ 
Is  fully  considered  the  several  authorities  on  or 
by  which  the  practice  of  the  Courts  stands  or 
is  regulated,  as  Statutet,  Rulei,  Usages  and 
Decisions,  with  a  comparative  view  of  the  dif- 
ferent effect  of  feach.  Thirdly,  The  present 
altered  law  relating  to  the  7>rms  and  Vacations, 
and  all  regulations  respecting  time.  Fourthly, 
Are  stated  all  the  advisable  preiiminary  steps 
antecc^dent  to  the  actual  commencement  of  an 
action  or  defence. 

«  The  Jt/th  Chapter  states  all  the  Parts  and 
Requisites  of  Process  in  general,  as  founded 
on  the  Uniformity  of  Process  Act,  2  W.  4,  c. 
39,  and  this  on  a  plan  entirely  new,  and  which 
it  is  hoped  will  meet  with  approbation. 
'  "  In  the  next  Chapters  successively  each  de- 
scription of  process,  with  its  peculiar  requisites 
and  incidents,  are  separately  examined,  viz. 
Writs  of  Summons,  Distringas,  Capias,  Detain- 
er, Summons  against  a  Member  of  Parliament 
when  a  trader,  and  all  the  incident  proceedings 
relating  to  each,  until  appearance  or  bail  above; 
and,  lastly,  are  considered  Proceedings  to  Out- 
Ittwry  ana  to  prevent  the  operation  ot  a  statute 
of  Limitations,** 

The  Part  now  before  us  closes  i9vith  the 
subject  of  Process.  The  author  expects 
that  he  shall  be  able  to  commence  the  next 
Part  with  the  new  Law  qualifying  the  right 
of  Arrest.  We  question  whether  Mr.  Chit- 
ty  will  be  troubled  to  state  any  such  altera- 
tion :  and  for  the  sake  of  the  suitors  (though 
not  for.  the  profession)  we  hope  it  may  not 
take  place. 

Be  this  as  it  may,  our  breliiren  will 
doubtless  be  benefited  by  the  conclusion  of 
the  work,  and  especially  by  the  communi- 
cation of  that  vast  fund  of  practical  experi- 
ence which  the  author  has  accumulated  on 
the  promised  topics  of  Briefs,  Affidavits, 
conducting  Trials,  and  other  matters. 

Mr.  Chitty,  throughout  the  volume,  has 
decried  the  injurious  practice  adopted  by 
some  practitioners,  of  taking  advantage  of 
trifling  irregularities  and  unworthy  objec- 
tions ;  and  on  this,  as  on  all  occasions,  he 
has  strongly  advocated  that  course  of  liberal 
conduct  which  (as  he  observes)  should  ever 
be  pursued  by  the  members  of  an  highly 
honourable  and  justly  influential  profession. 
In  noticing  the  inconveniences  which  have 
residted  from  the  exceedingly  strict  rules 
laid  down  by  the  Courts  under  the  new  en- 
actments as  to  Process,  Mr.  Chitty  says, 

"  It  is  true  that  each  requisite  might  with 
great  care  be  strictly  and  accurately  observed 
wkhont  the  exercise  of  any  extraorainary  in- 


telligence on  the  pari  of  the  legal  practitiafier ; 
hut  experience  has  evinced  that  it  is  frequent^ 
ly  otherwise,  and  as  the  delay  aud  exjicnse  oe* 
casioned  by  these  reaUy  unimportant  irregu- 
larities principally  injures  the  cUent,  who  is  not 
to  blame,  he  and  the  public  will  naturally  eom- 
plain  that  effect  should  l>e  allowed  to  such 
trifling  objections,  delaying,  if  not  actuaibr  de- 
feating, the  remedy ;  and  it  must  be  painful  to 
counsel  to  be  compelled,  by  what  is  considered 
professional  duty,  to  obey  bis  dugraceM 
instruction  to  move  to  set  aside  process  for 
just  debt,  merely  because  in  the  copy  of  process 
a  single  letter  has  been  omitted,  as/  in  Middle- 
sex, in  the  name  of  the  county,  to  the  sheriff 
of  which  the  writ  itself  was  directed,  although 
not  in  a  part  of  the  writ  which  affects  to  offer 
any  information  to  the  defendant ;  or  merely 
because  the  form  of  action  has  been  described 
'*  action  on  the  case  upon  promises,'^  instead 
of  *'  action  on  promises,"  especially  as  a 
defendant,  immeoiately  he  has  been  served 
with  any  process  not  stating  any  form  of  action^ 
may  immediately  and  before  his  appearance, 
obtain  explicit  particulars  of  the  plaintifi^s  de- 
mand by  summons  and  order  of  a  judge.  It  is 
submitted  that  there  is  an  imperative  call  for 
legislative  amelioration  of  the  newly  invented 
practice,  which,  by  the  uniformity  of  process 
act,  has  subjected  the  administration  of  justice 
to  many  objections.  If  the  object  of  the  le- 
gislature reailywas  by  every  writ  with  its  mem. 
oranda,  warnings,  and  indorsements,  to  give  to 
every  defendant  such  explicit  information  of 
the  cause  of  action  as  a  bill  in  Chancery,  settin? 
forth  the  detail  of  the  complaint,  and  such 
practical  directions  what  he  has  to  perform 
and  how^  that  he  might  himself  take  all  requis- 
ite measures  without  consulting  an  attorney, 
then  the  enactments,  even  with  the  rules  there- 
on, fall  very  short  of  affording  all  such  requisite 
information.  Thus  there  is  no  intimation  to 
the  defendant  by  a  bailable  capias  of  his  right 
to  insist  on  being  taken  for  Uie  first  twenty- 
four  hours  after  his  arrest  to  a  third  person's 
house  in  the  county,  and  within  three  miles, 
not  being  a  j^aol  or  lock-up  house,  and  that  the 
officer  refusing  forfeits  50/. ;  nor  is  there  any 
direction  on  serviceable  process  at  what  parti- 
cular office  of  the  proper  Court,  or  how  the 
defendant  shall  enter  his  appearance;  and  when 
a  defendant  appears  in  person  there  u  no  re- 
quisition that  the  appearance  shall  state  his 
residence,  or  where  the  plaintiff  may  serve  him 
with  a  declaration  or  other  proceecfing,  and  in 
many  other  respects  full  information,  essential 
to  enable  a  defendant  to  act  for  himself,  b 
withheld,  or  at  least  not  afforded  by  the  2  W.  4, 
c.  39,  or  the  rules  thereon ;  nor  is  there  in  a 
writ  of  summons  any  noti^cation  to  the  defend- 
ant that  if  he  should  avoid  the  process  and  not 
appear,  a  distringas  will  issue  against  his  goods. 
"If  on  the  other  hand  it  is  to  be  supposed  that 
the  defendant,  when  served  or  arrested,  will 
consult  an  attorney  what  he  is  to  do,  or  rather 
employ  him  to  transact  all  measures  for  him 
as  is  the  constant  practice,  then  there  is  no  oc- 
casion for  such  great  particularity  in*  the  writ 
and  indorsements^  because  that  aitoruey  must 


Review :  CK%tty*9  Practice  of  the  Law. 


or  ought  to  be  able  readily  to  afford  all  requi 
rite  information  upon  the  most  cursory  exam* 
ination  of  the  most  general  writ,  merely  refjuir- 
ing  the  defendant  to  enter  his  appearance,  or 
pat  in  bail  in  the  proper  Court ;  at  least  there 
seems  to  be  no  necessity  for  visiting  a  plaintiff 
with  so  many  serious  consequences  for  his 
attorney's  deviating  from  the  prescribed  forms, 
and  unless  a  party,  m  support  of  his  application 
to  set  aside  the  proceeaiog  on  account  of  a 
deviation  from  a  prescribed  form,  will  swear 
and  eatis/p  the  Court  that  he  has  realty  been 
mUledand  prejudiced,  there  is  no  reason  why 
the  proceeding  shonld  be  set  aside ;  and  if  it  be 
essential  for  the  sake  of  uniformity  that  the 
prescribed  form  should  be  sirictfy  observed, 
that  object  might  be  attained  by  empowering 
the  Court  or  a  judge  to  subject  the  practitioner 
Co  some  discretionary  pecuniary  penalty,  and 
in  case  of  repetition  he  might  be  suspended 
either  temporarily  or  absolutely  from  assuming 
to  practise,  and  it  seems  a  harsh  nile  that  a 
sttUvr  shall  have  his  proceedings  set  aside,  and 
Dot  even  permitted  to  amend  on  payment  of 
costs." 

On  this  subject  we  may  add  the  following 
reference  to  the  advice  and  exhortation  of 
Mr.  Tidd,  the  venerable  preceptor  of  our 
author. 

"  One  of  our  most  talented  lawyers,  the 
amiable  and  exceUent  instructor  of  more  than 
half  the  bar,  at  the  same  time  that  he  invariably 
inculcated  the  necessitv  for  acuteness,  astute- 
ness, and  full  knowlecfge  as  well  of  technical 
rules  as  of  scientific  principles,  as  essential  for 
the  protection  of  the  client's  interest,  and  as 
weapons  of  defence  against  the  technical  ob- 
jections of  an  opponent,  even  more  impressively 
advised  ihe  waiving  of  all  petty  ohjections,  and 
when  time  was  required  by  a  defendant,  then 
in  the  choice  of  two  evils,  he  recommended 
the  adoption  of  a  tolerated  dilatory  plea,  tu  a 
demurrer  however  well  founded,  because  the 
latter  would  create  an  unconcjucrable  hostility 
on  the  part  of  the  opponent,  mclining  him  in 
his  turn  to  take  a  technical  objection  whereby 
the  time  of  trial  was  delayed  by  petty  contests 
upon  collateral  points  whollv  immaterial  to  the 
merits.  He  truly  suggested  that  the  client  on 
each  side  suffers  as  much  or  more  from  the 
eharpneu  of  his  own  attorney  as  from  that  of 
the  opponent,  in  consequence  of  such  petty 
exhibitions  oincuteneu  in  trifles  rather  than  in 
extended  or  scientific  knowledge,  and  thus  par- 
ties, who  might  have  been  reconciled,  become 
determined  enemies.  It  frequently  occurs  that 
a  practitioner,  though  sharp  in  his  practice,  is 
prone  himself  to  blunder,  and  when  he  has  ob- 
tained a  rule  for  setting  aside  his  opponent's 
proceeding  for  irregularity,  his  own  rule  is  dis- 
charged with  costs,  on  account  of  some  defect 
in  his  own  affidavit  or  in  the  terms  of  his  own 
rule ;  See  an  instance  Smitk^y,  Crump.  1  Dowl. 
Pr.  51^;  and  Macher^.  Billing,  4Tyr.  812. 
Lord  Coke  observes  qui  hseret  in  litera  haeret 
in  cortice ;  and  the  late  Lord  Chief  Justice 
EUenborongh  observed  to  a  counsel,  who  ap- 


peared too  much  attached  to  small  objections^ 
'  Sir,  if  you  cannot  elevate  your  mind  al)ove 
such  trumpery  objections,  you  will  never  rise 
in  your  profession.'  It  will  be  found  of  the 
utmost  importance  to  a  young  barrister,  espe- 
cially if  he  has  previously  practised  as  sl  pleader, 
to  avoid  in  Court  the  least  apjpearance  of  plea- 
sure when  moving  to  set  asicfe  proceedings  for 
irregularities,  or  any  exultation  on  account  of 
his  success  on  such  points,  and  as  the  Court 
very  reluctantly  give  effect  to  such  motions,  it 
is  particularly  important,  when  compelled  to 
move  by  professional  duty,  to  be  fortified  by 
the  strongest  decisions  exactly  in  point,  and  by 
affidavits  themselves  free  from  objections.  The 
late  Ch.  J.  Ellenborough,  though  himself  em- 
inently qualified  as  a  special  pleader,  thus  cx- 
pressi^  to  a  barrister  on  the  home  circuit  his 
dislike  to  technical  objections :  '  I  confess  I 
always  entertain  strong  prejudice  against  a  spe- 
cial pleader  called  to  the  bar  after  long  practice 
under  it,  because  their  habits  appear  to  attach 
them  too  much  to  technicalities.  I  am  happy 
as  regards  yourself  that  you  have  so  soon  re- 
moved that  prejudice.' " 

We  had  hoped,  indeed,  that  the  age  of 
"  Sharp  Practice"  had  gone  by,  and  that 
both  branches  of  the  Profession  must  have 
been  convinced  that  they  but  prepared  the 
ingredients  of  the  "  poisoned  chalice  for  their 
own  lips"  who  diffused  a  spirit  of  personal 
hostility  into  every  legal  proceeding;  and 
that  as  they  degraded  the  administration  of 
justice  by  petty  objections,  and  inflicted 
needless  expense  on  the  suitors  or  their  pro« 
fessional  opponents,  it  could  not  fiedl  to  hap- 
pen that  their  mean  triumphs  would  soon 
be  visited  by  as  mean  a  revenge,  and  that 
by  bringing  the  profession  into  disrepute, 
they  not  only  rendered  the  public  disinclin- 
ed to  seek  those  remedies  which  often 
proved  worse  than  the  disease,  but  tended 
to  throw  impediments  in  the  way  of  obtain- 
ing redress  for  the  most  grievous  injuries. 
Thus,  instead  of  directing  their  energies  to 
the  principles  of  the  Law,  and  the  honour^ 
able  discharge  of  their  important  duties, 
their  time  was  largely  occupied  in  bunting 
for  petty  defects,  and  taking  advantage  of 
trifling  omissions.  We  fear  there  was  some 
foundation  for  the  opinion  that  the  Judges 
lent  too  ready  an  ear  to  these  technical  objec- 
tions, and  that  the  practice  which  might  be 
excusable  at  ^the  Old  Bailey,  was  carried 
into  the  superior  Courts  of  Westminster. 
Let  us  hope,  with  Mr.  Chitty,  that  all 
branches  of  the  profession  will  agree  to  dis- 
countenance this  unworthy  course  of  pro- 
ceeding. 

There  are  many  other  parts  of  the  publi- 
cation, which  we  had  marked  either  for  ex- 
tract or  observation ; — such  as  the  respect 
tive  parts  of  the  various  writs,  accompanied 
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by  a  table,  presenting  a  clear  and  concise 
analysis  of  every  step;  so  that  the  practi- 
tioner may  instantly  see  whether  a  supposed 
defect  exists  in  any  particular  case^  and  its 
consequenpes,  (p.  163)— the  allowance  of 
the  costs  of  an  application  before  action  (pp. 
186,  7)— retaining  counsel  (pp.  132,4) — 
taking  the  opinion  of  counsel  (p.  132),  and 
various  other  subjects. 

The  notes  also  abound  with  valuable  and 
interesting  matter,  particularly  at  pp.  7,  10, 
12.  26,  206,  253.  262,  270;  and  we  hope 
at  an  early  period  to  enrich  our  pages  with 
some  further  extracts. 
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abLIDATS  AT  THB  CHANCBRT  OF^JCBS. 

Mr.  Editor, 
Your  excellent  publication  being  the  only  law 
work  to  which  solicitors  can  resort,  to  make 
known  iheir  complaints  us  to  the  conduct  of 
]Niblic  officers,  with  a  view  to  their  redress,  I 
would  beg  to  draw  your  attention  to  the  cir- 
cumstance, that  the  Chancery  Offices  were 
sometime  since  closed  for  neariv  a  fortnifrht, 
to  the  great  hindrance  of  public  uusiness,  and 
in  pursuance  of  a  regulation  made  on  an  iin* 
plied- understandiniTtliat  they  would  be  open 
in  Raster,  should  it  fall  in  term-time ;  notwith- 
standiog  which,  and  in  lireacb  of  such  condi- 
tton,  tlwy  have  been  closed  for  a  week  this 
Easter.    This  is  reallv  too  bad. 

Of  the  practice  of  the  Common  Law  Offices, 
in  adding  Sutitrdnji  as  well  as  Good  Friday  to 
Easter  Monday  and  Tuesday,  (the  only  two 
days  allowed  by  the  act,)  as  holidays,  it  is  im- 
possible to  speak  in  measured  terms.  The 
reluctance  of  the  Courts  to  entertain  apliea- 
tions  against  their  officers  for  neglecting  their 
duties,  naturally  prevents  such  applications. 
An  Attorn  by. 

[We  have  heard  that  a  memorial  has  been 
presented  to  the  Judges,  by  the  Incorporated 
Law  Society,  in  order  to  correct  the  evil  coni- 
nlatned  of  $  but  we  are  not  aware  of  the' result. 
We  think  our  correspondent  can  scarcely  be 
warranted  in  saying  thatthe  Courts  discounten- 
ance  applications  against  their  officers;  for 
we  beheve  no  motion  on  the  grievance  in 
qnestion  has  yet  been  made  to  any  of  the 
^    -     Ed.] 


question 
Goiirts. 


SELECTIONS 
FROM  CORRESPONDENCE. 

No.  xcvm. 

CArnON. — CLAIM   OF  RXNT. 

Mr.  Editor, 
Whilb  attempts  like  the  following  are  prac- 
tbed  by  a  certain  class  of  the  profession,  solici- 


tors should  be  very  careful  that,  under  the  guise 
of  an  embargo  upon  theirprofessional  courtesy^ 
their  credulity  is  not  too  far  practised  upon  ; 
and  that  they  be  not  made  the  dupes  of  artfid 
and  designing  practidoners,  and  perhaps  utterly 
ruined  in  the  opinion  of  their  clients. 

Sometime  since  a  client  of  mine  took  a  house 
of  a  mortgagee,  and  having  paid  him  rent  for 
a  few  quarters,  was  at  last  told  that  be  had  as- 
signed his  interest  to  another  party.  Several 
claimants  then  appeared,  troubling  him  with 
notices  not  to  pay  rent  to  J.^  and  not  to  'pi^ 
rent  to  B. ;  ana  at  last,  a  certiun  solicitor  came 
forward,  and  demanded  the  rent  for  his  client^ 
"  the  purchaser  of  the  property."  On  behalf 
of  my  client,  1  requested  an  inspection  of  the 
title.  This  I  was  refused,  on  alleged  prudential 
motives ;  but  an  abstract  was  sent  to  ma,  shewii^ 
a  regular  purchase  deed  to  the  last  claimant^ 
whidi,  I  was  assured,  was  legaUy  completed; 
An  appointment  to  settle  was  pressed  for. 
Nut  feeling  satisfied,  however,  with  this  ab* 
strart,  I  pursued  my  enquiries  in  other  quar* 
ters,  and  found  that  the  purchase- money  had 
never  been  paid,  and  the  purchase  never  com- 
pleted, although  the  solicitor  assured  me  Imth 
nad  been  done»  and  even  threatened  my  client 
with  a  distress  for  rent. 

May  I  avail  myself  of  your  columns, — ^valu- 
able as  they  are  to  my  branch  of  the  profession 
— to  warn  my  younger  brethren  especially 
against  attempts  of  this  kind  ? 

A  ScDScaiBiiu 


NEW  BILLS  IN  PARLIAMENT. 


RBOISTRATION  OF  V0TBR8. 

This  is  intituled  a'*  Bill  for  the  more  efiectnal 
registration  of  persons  entitled  to  vote  in  the 
Election  of  Members  to  serve  in  Parliament  in 
En^and  and  Wales." 

The  following  is  the  substance  of  the  pro- 
posed enactments : 

1.  Recited  enactments  repealed. 

2.  Clerk  of  the  Peace  to  have  warrants,  Ac^ 
printed.  Clerk  of  the  peace  to  issue  his  war* 
rant  to  high  constable.  Clerk  of  the  peace  to 
send  precepts,  &c.  to  high  constables.  Clerk  of 
the  peace  to  send  copies  of  part  of  the  register 
fur  the  current  year. 

3.  High  constables  to  issue  precept  to  over- 
seers, and  to  deliver  forms. 

4.  Overseers  to  give  notice,  requiring  coun- 
try voterd  to  send  in  their  claims.  Notice  to 
be  affixed  on  churches  and  chapels. 

5.  Overseers  to  prepare  lists  of  countty 
voters  and  publbh  them.  Lists  to  be  made  in 
proper  columns  of  forms.  Overseers  to  have 
power  of  objecting.  Overseers  to  keep  copies 
of  lists  for  inspection.  Lists  to  be  sent  to  hif^ 
constable,  and  original  notices  of  daim  mi 
objections,  and  the  part  of  register  for  the  m- 
rent  year. 


NewBUlB  in  Fttrliauunt 


6,  Nodce  of  olridctioM  by  Uiird  putie«  to 
perittiu  Boi  entitled  to  be  retained  In  the  coun- 
ly  lists.  Such  obiectioa  to  be  on  the  register 
or  clumant ;  imd  by  oveneers  and  third  parties 
to  partv  oi>jected  lo ;  and  must  be  given  before 
25ih  of  A  ugust  to  overseen.  Where  party  ob- 
jected to  non-resident,  notice  may  be  sent  by 
post. 

7.  On  129th  August  overseers  to  transmit 
lists  to  high  constables,  and  the  original  notice 
of  claims  and  objection.  Persons  on  the  re- 
gister not  required  to  make  any  subsequent 
cUdiB.    Proviso  as  to  places  having  no  over- 


8.  Revising  barrister  to  notify  his  appoint- 
menC  to  the  clerk  of  the  peace ;  and  clerk  of 
the  peace  to  high  constable,  who  is  to  make 
out  an  Struct  of  persons  objected  to,  and 
tranamit  same  to  clerk  of  the  peace,  and  hf  to 
revising  liarrister. 

9.  Revising  barrister  to  give  notice  to  clerk 
of  the  peace,  of  the  dmes  and  places  for  hold- 
ing courts.  Clerk  of  the  peace  to  give  notice 
to  lugh  constables. 

10.  High  constables  to  attend  courts  for  the 
revision  of  voters^  High  constables  to  receive 
Ikls.  Where  severid  high  constables,  each  re- 
sponsible throughout  the  whole  hundred. 

1 1 .  Overseers  to  attend  courts. 

12.  Ground  of  objection  to  be  stated  in  no- 
tice ;  and  no  €>ther  ground  of  objection  to  be 
inquired  into. 

13.  Where  person  objected  to  appears,  ser- 
vice of  notice  of  objection  not  to  be  required. 

14.  Qualification  not  to  be  questioned,  when 
before  objected  to,  and  objection  disallowed. 

15.  Objector  to  prove  first  a  primd  facie 
case  in  support  of  objection.  Where  objection 
does  not  appear,  the  party  objected  to  not  to 
be  called  upon  to  prove  his  qualification ;  nor 
where  prmd  fveie  case  not  proved.  Where 
qualification  before  objected  to,  and  objection 
allowed,  the  party  objected  to  first  to  prove  his 
qoalification. 

16.  Names  to  be  retained  when  no  objec- 
tion ;  or  when  the  objection  does  not  appear. 
Unl^  objector  prove  primd  facte  case  of  ob- 
jection, name  to  be  retained ;  and  when  party 
objected  to  proves  that  qualificaiion  was  before 
objected  to,  and  objection  disallowed.  Where 
objector  has  proved  primd  facie  case  in  sup- 
port of  objection,  then  person  objected  to  to 
prove  his  qualification.  If  qualification  not 
then  proved,  or  if  incapacitation  proved,  same 
to  be  expunged.  Names  of  persons  dead  to 
be  expunged.  Power  to  rectify  mistakes,  and 
supply  omissions  in  lists.  Barristers  to  have 
power  to  insert  in  the  county  lists  the  names  of 
claimants  omitted  by  the  overseers  in  proof  of 
qualification.  Claim  to  be  in  respect  of  lands 
and  tenements  within  the  parish. 

17.  ^liere  objection  ooes  not  appear,  or 
where  objection  made  without  probaole  cause, 
coats  to  be  sdlowed*  Where  claim  made  with- 
out probable  cause,  costs  to  be  allowed  to  the 
party  objecting.  Mode  of  recovering  costs. 
Pilfer jRf  distress.  ^       ^.    ..  . 

1$,  Form  of  certificate,  when  objection  made 
tvithout  probable  cause.    Form  of  certificate. 


when  claim  made  without  proiiable   cause. 
Form  of  warrant.    No  certiorari  allowed. 

19.  Clerk  of  th<i  peace  to  issue  his  warrant 
to  returning  officers  of  boroughs ;  and  also  to 
town  clerks.  Clerk  of  the  peace  to  send  copies 
of  parts  of  the  register  relating  to  the  several 
parishes  to  returning  officers  in  boroughs. 

20.  Returning  ofiicers  to  have  precepts,  &f . 
printed.    Forms  to  be  delivered  with  precepts. 

21.  Returning  officer  to  issue  precepts  to 
overseers,  and  printed  forms. 

22.  Overseers  to  cause  list  to  be'  fixed  on 
church-doors  or  other  places. 

23.  Overseers  in  boroughs  to  make  out  list2». 
Lists  to  be  fixed  op.  On  29th  August,  over- 
seers to  transmit  lists  and  notices  to  returning 
officer. 

24.  Returning  officer  to  issue  precept  to 
town-clerks. 

26.  Freemen  to  send  in  notices  of  chum. 
Towii-clerk  to  make  out  list  of  freemen,  and 
to  fix  the  same  up,  and  keep  for  perusal ;  and 
on  the  29th  August  transmit  them  to  returning 
officer.    Proviso  where  no  town-clerk. 

26.  Revising  barristers  in  boroughs  to  noti- 
fy appointment  to  clerk  of  the  peace,  %nd  the 
clerk  of  the  peace  to  the  returning  officer,  who 
is  to  make  out  an  abstract  of  persons  objected 
to,  and  transmit  the  same  to  the  clerk  of  th^ 
peace,  and  he  to  the  revising  barrister. 

27.  Returning  officer  to  produce  lists  and 
notices. 

28.  Overseers  to  cause  copies  of  lists  to  be 
written  or  printed.  Clerks  of  tiie  peace  to 
cause  registers  to  be  written  or  printed.  Re- 
turning officers  in  boroughs  to  cause  register^ 
to  be  written  or  printed.  Application  pf  mo- 
nies arising  from  sale. 

29.  Expenses  incurred  by  overseers  and  re- 
turning officers  in  cities  and  boroughs  to  bf 
paid  out  of  the  poor  rate.  Expenses  incurred 
by  clerk  of  the  peace  and  high  constables,  to  be 
paid  by  county  treasurer.  Account  of  clerk  of 
the  peace  to  be  allowed  at  first  sessions.  Acr 
count  of  overseers'  expenses  to  be  laid  befora 
the  barristers. 

30.  2  W.  4,  c.  45,  s.  27.  Meaning  of  the 
words  *'  or  other  building.'' 

31«  To  entitle  a  person  to  be  registered^ 
]K>or  rates  and  assessed  taxes  to  be  paid  for 
twelve  qionths  previous  to  the  6th  of  April. 

32.  Mode  of  computing  distances.  Voter 
must  occupy  or  be  possessed  of  the  same  pre* 
mises  for  which  he  was  registered. 

34.  Freeholders  in  New  Shoreham,  Crick* 
lade,  Avlesbury,  and  East  Retford,  not  to  be 
assessea  to  the  land  tax. 

35.  Oaths  of  Alleg^ce, .  Supremacy,  and 
Abjuration,  to  be  dispensed  with  at  elections. 

36.  Committees  of  the  Hoiue  of  Commons 
to  examine  into  voters,  whether  objected  to  be* 
fore  barristers  or  not. 

*   37.  Power  to  pay  expenses  incurred  by  bar- 
rister. 
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On  Local  Comis. 


ON  LOCAL  COURTS. 


Much  as  has  been,  and  continues  to  be  said, 
about  the  abuses  in,  and  non-effectual  admin- 
istration of  the  Law ;  1  think  it  will  neverthe- 
less appear  to  the  sound  thinking  practitioner, 
that  the  law,  as  it  is  at  present,  approaches 
nearer  to  perfection  than  it  ever  has  done  at 
any  former  period. 

Among  other  questions  which  have  been 
mooted  at  the  present  day,  none  appears  more 
important,  or  deserving  more  careful  consider- 
ation, than  the  subject  of  Local  Courts ;  and  the 
attention  of  the  profession  generally  will  be 
more  strongly  drawn  in  consequence  of  the  ac- 
credited rumour  of  its  being  in  contemplation 
to  introduce  a  measure  into  parliament  for  the 
accomplishment  of  that  object.  ^ 

It  is  diflBcult  to  conceive  the  necessity  for  a 
measure  of  this  kind,  when,  after  looking  at  the 
present  state  of  the  law,  it  must  be  obvious  that 
justice  b  administered  with  all  possible  dis- 
patch. 

The  object  the  promoters  of  this  measure 
had  in  view  appears  to  be,  to  dispense  with 
the  necessity  of  country  practitioners  having 
their  proceedings  partially  conducted  through 
the  medium  of  an  agent,  and  the  establish- 
ment of  Courts  within  their  own  district,  and 
therein  to  determine  questions  which  may  arise 
vrithin  their  locality ;  thus  according  to  their 
▼iew  obtaining  more  speedy  justice,  and  at  less 
expense. 

First,  we  will  look  at  the  time  proposed  to  be 
eaved.  As  the  law  at  present  stands,  after  the 
writ  has  been  obtained  and  served,  and  declara- 
tion and  issue  delivered,  any  case  the  amount 
in  dispute  of  which  does  not  exceed  20/.  can, 
by  a  writ  of  trial,  be  carried  down  for  hearing 
before  the  sheriff  of  the  county  in  which  the 
cause  of  action  arose ;  and  let  it  be  recollected, 
that  courts  are  held  by  every  sheriff  six  times 
a  year  at  least.  Now  it  certainly  appears  that 
the  regular  establishment  of  local  courts  would 
not  tend  more  effectually  to  the  administration 
of  the  law  than  the  present  courts  of  the  re- 
spective sheriffs,  inasmuch  as  it  would  be  almost 
impracticable  to  dispose  of  business  in  a  shorter 
period  of  time  than  that  just  referred  to. 

With  respect  to  the  probable  s^ving^o/ex^ 
pense,  it  appears  equally  obvious  that  the  ex- 
pense of  a  suit  within  the  jurisdiction  of  a  local 
court,  let  it  be  ever  so  small,  must  be  as  much 
as  the  trial  of  a  case  before  the  sheriff. 
'  I  am  not  aware  what  is  contemplated  by  the 
promoters  of  this  measure,  with  respect  to  the 
power  of  the  proposed  Courts,  whether  they 
are  to  have  cognizance  of  every  description  of 
action,  and  whether  to  an  unlimited  or  limited 
amount?  If  the  latter,  I  think  the  benefit  to 
be  derived  therefrom  will  very  little  exceed  the 
present  system ;  and  if  the.  former,  its  object 
will  of  course  dispense  with  the  usual  circuits 
of  the  Judges ;  and  in  that  event  the  Superior 
Courts  will  be  used  solely  for  the  trial  of  causes 
in  London  and  Middlesex,  and  appeals  from 
the  inferior  courts  in  the  country.  And  though 
the  profession  in  town  will,  by  the  passing  of 


the  proposed  measure,  be  in  some  degree  de- 
prived of  a  part  of  their  present  emoluments, 
a  greater  advantage  is  likely  to  accrue  from 
appeals  from  the  judgments  in  the  localities, 
which  it  is  apprehended  will  be  of  frequent 
occurrence. 

The  advantages  should  be  borne  in  mind 
which  a  suitor  would  derive  from  having  his 
case  heard  before  a  Judge  of  the  Superior 
Courts,  and  the  satisfaction  he  would  feel  in 
knowing  that  it  would  be  decided  by  one 
whose  knowledge  and  sound  sense  he  could 
confide  in;  not  that  1  would  for  a  moment 
attempt  to  depreciate  the  learning  of  any  bar- 
rister  or  other  gentleman  who  may  be  appoint- 
ed; and  now  that  this  advantage  can  be  de- 
rived every  six  months  at  the  assizes,  I  think 
the  time  elapsing  is  not  more  than  sufficient  to 
frame  and  compile  the  suitable  evidence  ne- 
cessary for  the  management  of  almost  every 
case  of  importance :  therefore,  as  the  present 
system  stands,  it  appears  to  me  that  the  She- 
riffs' County  Courts  are  held  sufficiently  often 
for  the  speedy  administration  of  justice  in 
inferior  cases,  where  the  debt  is  under  20/. ; 
and  that  with  due  regard  and  attention  to  the 
interests  of  the  parties  concerned,  a  more 
summary  mode  of  administering  the  law  would 
only  be  attended  with  dissatisfaction  on  both 
sides.  And  with  regard  to  the  assizes  being 
held  every  six  months,  it  b  surely  little  time 
enough  to  prepare  an  important  case  for  ar- 
gument. 

It  is  not  the  practice  of  the  law  by  respecta- 
ble men  that  is  complained  of,  neither  is  it  the 
length  of  time  that  elapses  before  a  case  is  dis- 
posed of;  but  the  main  thing  which  has  tended 
to  bring  the  profession  into  disrepute,  is  the 
number  of  shabby  practitioners  witn  which  this 
metropolis  is  infested,  and  which  it  has  been, 
and  will  continue  to  be,  the  object  of  respect- 
able men  to  expose  and  destroy.  Had  the  law 
been  administered  properly  by  every  one  to 
whom  it  is  intrusted,  there  would  have  been 
no  cry  for  Local  Courts,  no  cry  for  the  aboli- 
tion of  the  Law  of  Arrest,  which  has  been  only 
brought  on  by  the  mal-practice  of  those  who 
live  by  the  plunder  of  others,  and  whose  ac- 
tions are  in  the  highest  degree  reprehensible : 
and  were  it  not  for  this,  the  profession  of  the 
law  would  be  looked  upon  universally  as  an 
honorable  one,  and  its  members  treated  with 
that  respect,  and  be  considered  as  holding  that 
station,  which  they  deserve. 

In  concluding  this  paper  I  will  only  observe, 
that  the  main  object  of  the  Local  Courts  will 
be  the  administering  justice  at  a  cheap  rate ; 
and  1  hope  these  few  remarks  may  faintly  tend 
to  shew,  that  if  the  view  I  have  taken  of  the 
case  be  a  correct  one,  this  object  wiU  not  be 
accomplished,  and  that  in  the  end  the  present 
practice  will  be  found  most  efficient. 

J.  W.  D. 


Stqferior  Courts :  Lord  CkanceUor ;  King's  Bench  Practice  Court. 
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SUPERIOR  COURTS. 


ILattt  C|)flticrnor'if  C0ttrt. 

TITLE.— COK8TRUCTIVB  NOTICE. 

A  vendor  iy  the  cvniract  of  tale  ii  held  to 
have  undertaken  to  make  a  good  title  to  the 
property  he  sells^  if  he  does  not  explain  and 
stipulate  for  any  defect.  The  purchaser  i$ 
not  hound  to  inquire  beforehand,  or  to  i/^fer 
any  flaw  in  the  title. 

This  was  a  motion  to  discharge  an  order  of 
the  flee  Chancellor^  dissolving  an  injunction 
which  restrained  the  defendant  from  proceed- 
ing in  on  action  at  law.  The  phuntiff  is  lessee 
under  the  trustees  of  Lord  Caaogan»  of  a  plot 
of  ground  in  Kensington  Crescent,  for  which 
he  covenanted  to  pay  a  rent  of  120/.  a-year. 
On  this  ground  a  person  named  Wilmot  agreed 
with  the  plaintiff  to  erect  five  houses ;  but  after 
some  time  his  means  failed  him,  and  he  trans- 
ferred his  interest  in  the  houses  to  the  plaintiff. 
The  defendant  Smith  then  entered  into  a  con- 
tract to  purchase  the  same  houses,  subject  to  a 
ground  rent  of  15/.  a  year  for  each  house,  to  be 
allowed  out  of  the  purchase-money  for  mate- 
rials and  labour,  employed  by  him  in  completing 
the  houses  which  were  then  unfinished.  The 
defendant  completed  his  part  of  the  agreement; 
tiie  plaintiff  was  unable  to  grant  any  under- 
lease of  the  premises  without  subjecting  each 
of  the  five  houses  to  the  liability  to  pay  the 
whole  ground  rent  of  120/.  to  Lord  Cadogan. 
Under  these  circumstances,  the  defendant  ob- 
jected to  complete  the  purchase,  on  the  score 
of  defective  title.  The  plaintiff  thereupon 
brought  an  action  for  the  purchase-money. 
The  matter  was  referred  to  a  gentleman  at  the 
Bar ;  but  before  he  pronounced  his  award,  Mr. 
Smith  died,  and  the  plaintiff  took  advantage  of 
the  abatement  consequent  on  that  event  to  get 
lid  of  the  reference.  The  representative  of 
Smith  then  brought  an  action  to  recover  the 
amount  of  his  bill  for  work  and  labour  done, 
as  well  as  for  materials  supplied  in  completing 
the  houses.  The  plaintiff  filed  his  bill  in 
Chancery,  and  obtained  the  common  injunc- 
tion ;  but  the  Fice  Chancellor  dissolved  it,  and 
against  that  decision  the  present  appeal  was 
brought 

Sir  fFiUiam  Home  and  Mr.  Wakefield  ar- 
gued,  in  support  of  the  motion,  that  the  doc- 
trine of  constructive  notice  applied  to  the 
case,  and  that  the  defendant,  wno  took  the 
same  title  as  Wilmot,  was  bound  by  the  nature 
of  the  tide,  in  the  same  manner  as  he  was. 
The  agreement  between  him  and  the  plaintiff 
fully  proved  that  he  knew  the  nature  of  the 
latter's  title.  He  must  be  taken  to  have  known 
It  also  from  Wilmot,  for  whom  he  was  the 
builder  and  the  agent. 

Mr.  Jacob  contended  that  the  defendant  was 
not  bound  to  make  any  inquiries  into  the  na- 
ture sA  the  title  which  Wilmot  took,  nor  into 
the  nature  of  the  plaintiff's  title.  All  he  re- 
qwred  was,  that  the  j^intiff  should  give  him  a 


good  title,  and  having^  failed  In  that,  he  very  oa- 
turally  desired  permission  to  proceed  at  law 
for  the  recovery  of  his  bill.  If  the  plaintiff,  in 
the  prosecution  of  the  suit,  succeeded  in  making 
out  nis  title  in  the  master's  office,  and  in  com* 
peUing  the  defendant  to  ftilfil  his  agreement, 
then  the  money  which  the  defendant  sought  to 
recover  could  be  deducted  from  the  purchase- 
m9ney. 

The  Lwd  Chancellor  never  recollected  an 
attempt  to  stretch  the  doctrine  of  constructive* 
notice  farther  than  this.  The  plaintiff  under- 
took— that  is  implied  in  the  contract — ^to  give 
a  good  title  to  tlie  property.  He  had  failed  to 
do  so,  and  the  defendant  could  not  be  expected 
to  wait  for  his  bill  until  the  pkuntiff  succeeded 
in  inducing  the  trustees  of  Lord  Cadogan  to 
grant  separate  leases,  in  order  to  secure  the 
defendant's  houses  from  a  demand  for  the 
whole  of  the  ground  rent  due  on  the  lot.  The 
defendant  was  not  bound  to  inquire  whether 
the  plaintiff  had  a  good  title  or  not :  he  was 
promised  a  good  title ;  that  was  enough ;  and 
the  plaintiff  had  failed  to  give  one.  There  had, 
besides,  been  a  culpable  delay  on  the  part  of 
the  plaintiff.  Two  years  and  more  had  elapsed 
from  the  bringing  of  the  first  action  until  the 
filing  of  the  bill ;  and  this,  if  there  were  no 
other  reason,  would  go  far  to  form  a  reason  for 
refusing  the  present  motion,  with  costs. 

Fielder  v.  Smith,  at  Westminster,  January 
31,  1835. 


Hfiifi'ir  SSenc^  |9rHct£a  Court 

PLEADING. — DELIYERT  OF  PLEADINGS. — ^IR- 

REGULAR  JUDGMENT. — NON  DBLIVSRT  OF 

PLEADINGS. 

If  it  is  the  direction  of  a  rule  of  Court  that  a 
particular  pleading  should  be  delivered,  it 
should  be  left  with  the  party  to  whom  it  is 
delivered^  and'  it  is  not  irregular  that  that 
party  should  not  re-deliver  it ;  and  therefore 
a  judgment  signed  for  such  non^e-delivery 
is  irregular. 
This  was  an  application  to  set  aside  an  inter- 
locutory   judgment    for   irregularity.     The 
ground  of  signing  such  judgment  was,  that 
after  delivering  the  demurrer-book  to  the  de- 
fendant, he  did  not  within  four  days  return  it 
to  th&plaintiff,  but  kept  it. 

A  nue  nisi  having  been  obtained  to  set  aside 
this  judgment — 

Cause  was  afterwards  shewn  against  it,  and 
it  was  contended,  that  the  judgment  here  was 
regular,  as  the  defendant  should  have  returned 
the  demurrer-book. 

In  support  of  the  rule,  it  was  submitted,  that 
as  the  proceedings  in  the  present  case  were  by 
scire  facias,  they  did  not  come  within  the  prac- 
tice of  pleadings  made  up  by  officers  of  the 
Court,  even  before  the  alterations  made  by  the 
practice  introduced  by  the  new  rules.  It  had 
always  been  the  course  for  the  attorneys  to 
make  them  up.  The  rules  of  Hilary  term,  4 
W.  4,  had  placed  all  pro<?eedings  on  the  same 
footing.  The  proceedings  being  to  be  deliver- 
ed, that  must  mean  that  they  were  to  be  re- 
tatned  by  the  person  to  whom  they  were  deli- 
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.vered.  The  jtldgment  was  therefore  irregalar, 
there  being  na  ground  for  the  plaintiff  sinfdiagr 
it  on  ncvounc  of  the  course  pursued  liy  the  de- 
fendant. . 

Pttiiemm^  J,  was  of  opinion,  that  the  Jud^f- 
roent  was  irregular,  aud  therefore  made  the 
rule  absolute  for  setting  it  aside. 

.  Rule  8ceordingly.--*i§/(y/»  ?.  HMSward,  E.T. 
1835.    K.B.P.C.  . 


'INTERPLrADBR  ACT.— 8HBRIFP. — ^INDEMNITY. 
-*RELIBF  BT  THE  COURT. 

Qikere,  whether  the  Covri  cnn  inier/ere  to 
relieve  a  eheriff,  who  mahe^  an  appHcntion 
to  the  Court  for  relief  under  tlie  Inter- 
pleader Act,  unleee  he  hue  Ireen  r^eed  <in 
indemnity  ^  the  parties  making  ^if^  to 
the  property  aeitedfty  the  ehertf. 

In  the  present  case  an  action  had  been 
brought  and  judgment  obtained.  On  the 
judgment  thus  obtained,  an  execution  was  is- 
sued directed  to  the  sheriff,  on  which,  he  dis- 
trained. While  in  possession,  he  received  no- 
tice of  a  fiat  of  bankruptcy.  He  then  applied 
to  the  Court  of  King's  Bench  to  obtam  the 
usual  rule  under  the  Interpleader  Act,  s.  6. 
The  affidavit  on  which  the  application  was 
founded,  contained  no  allegation  that  an  appli- 
cation  had  been  made  either  to  the  execution 
creditor;  or  to  the  claimant  for  an  indemnity. 

fFiUiams,  J.,  doubted  whether,  unless  the 
affidavit  contained  such  a  statement,  the  (^ourt 
could  think  it  right  to  mnt  the  rule  for  the 
sheriff's  relief,  n  he  had  an  indemnity,  he  had 
no  occasion  for  relief  under  the  Interpleader 
Act.  A  writ  to  shew  cause  might  however  be 
taken. 

Rnle  iiMi  granted.— ^i//#  v.  Ptmfog^  E.  T. 
1836.    K.B.P.C. 


'COIIt'BMP'P.^A'rtACRMBNt.— master's  AL- 
IiOCATUR.-^DATB  OF  AFFIDAVIT. 

j4  party  is  fuilty  of  a  contempt  by  nut  paying 
a  turn  (^ money  found  due  for  costs  by  the 
Masters  allocatur;  and  therefore  an  attach* 
mentfor  non-payment  may  be  obtainetl  in 
the  next  term,  but  on  an  ^davit  sworn 
some  time  before. 

In  this  case  an  i^lication  was  made  for  an 
attachment  for  non-nayment  of  costs  purBuant 
to  the  allocatur  of  the  Master.  Ilie  only  dif- 
fici4ty  wasy  that  the  affidavit  of  non-payment 
was  sworn  two  days  after  the  end  of  Hilary; 
term. 

fniUams,  J.,  thought  that  such  fiEu^t  was  un- 
important. 

Rule  accordingly.-^/Stftf  v.  Rearers,  £.  T. 
1836.    K.fi.P.C. 


JUDOMBNT  AGAINST  THB  CASUAL  BJBCTOR. — 

BBRYICB  OF  DBCLARATIOK. — BXECUTION. — 

TBNAKT  IK  FOSSBSSfON. 

Service  of  a  declaration  in  ^ectment  on  the 
personal  representative  of  the  person  claim- 


ing  a  right  to  the  property  in  question, 
may  be  sufficient. 

This  was  an  application  for  judgment  against 
the  casual  ejector.  The  affidavit  of  the  service 
of  the  declaration  stated,  that  service  of  it  had 
been  made  on  the  executor  of  the  person 
claiming  a  right  to  the  property. 

fFiUiams,  J.,  was  of  opinion,  that  the  service 
was  sufficient. 

Rule  granted.— Z>aff  d.  Fizards.  Roe,  E.T. 
1835.    K.B.P.C. 


RBMOV^I.  OF  JUDOUBNT  FROM  INFBRIOR  i\3^ 

RISiilCTION. — RULE  NISI.— R17LB 

ABSOLUTE. 

The  judgment  of  an  inferior  Jyrisdiction  can 
be  removed fW  the  purpose  uf  is$j^tng  <rav. 
cation  at  once,  by  applieafion  to  a  saperior 
Court. 

On  an  a^pliration  to  remove  the  judgment 
of  an  inferior  Court,  for  the  purpose  of  suing 
out  execution  on  it.  The  question  was,  whether 
the  rule  for  that  purpose  was  absolute,  or  nisi^ 
in  the  first  instance. 

fFilliams,  J.,  was  of  opinion,  that  it  was  abu 
solute  in  rhe  first  instance. 

Rule  absolute  accordingly. — Panseu  v. 
Gooday,  E.  T.  1835.    K.  B.  P.  C. 


FOREIGN  WITNESS.  — ALLOWAMCB  OF  EX- 
FEN8BS.  —  master's  .  DISGRBTION.  ->-  RK* 
VIEWING  TAXATION. 

To  fchat  cjepenses  a  foreign  witness,  detained 
in  this  country  for  the  purpose  of  a  cause. 
is  entitled  on  taxation. 

This  was  an  application  for  a  rule  to  review 
the  Master's  taxation,  on  the  ground  of  his 
disallowing  the  wages  of  a  captain  of  a  vessel 
who  had  been  detained  in  this  country  as  ^ 
witness  in  this  cause.  It  was  contended,  that 
he  was  entitled  to  his  wages  the  same  as  if  he 
had  been  sailing.  He  had  lost  1L  by  remain- 
ing in  this  country,  the  Master  having  refused 
to  allow  him  anything  but  his  expenses  of 
living  and  travelling. 

The  Cotirt  was  of  opinion  that  the  Master 
was  right  in  his  allowances  and  disallowances^ 
and  therefore  refused  the  rule. 

Rule  refused.— ^Ai/tf  v.  Brazier,  E.  T„ 
1835.    Excheq. 

intbrplbadbr  act.— srbriff.-^attach- 
mbnt. — laches. — costs. 

A  sheriff,  in  order  to  obtain  relief  under  the 
interpleader  Act,  must  come  to  the  Court 
promptly,  on  receiving  notice  of  conflicting 
claims  on  the  goods  seized. 

In  dus  case  an  application  had  been  made, 
and  a  rule  obtained  by  the  sberifi;  under  ^e 
Interpleader  Act,  It  ai^ared,  however,  that 
previous  to  this  application  an  attachment  l»d 
issued  against  him  for  not  retnraingtibe  viit^» 
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Oil  ahewinfr  ^ame  apdosC  llie  ehcriflT'is  fule, 
U  wu  conteuded  that  the  application  waa  too 
late. 

The  Cftttrt  waa  of  opinion  that  tlie  KlienS' 
conld  only  be  reHcred  under  the  Imerplejjder 
Ait,  by  pftyiiifc  the  costs  of  the  attachtocnt. 

Rule  absolute  accordingly. «—  Atettwre  v. 
Adt^ne ;  Nope  v.  Atme,  £.  T.  1835.    Ejccheq. 


ORDER  OF  RSrERCNCE.  —  ARBITRATOR'S 
POWER.  —  ENLARGING  TIME  FOR  MAKING 
AWARD. — WATVUR. 

By  the  terms  of  n  reference  the  itrhitrator 
wtiM  tn  make  hh  award  rm  or  h^ore  the 
28/A  of  June,  or  ruch  further  wr  xtUeriur 
dny,  not  ext^e^ling  the  28th  oj  Juiu^  its  he 
thoM  (tppoint,  and  sign\ftf  in  irritinjf  un- 
der his  tidn'df  and  at  the  Coiirt  of  Edvhe- 
tfUrr  or  a  Baron  thereof  might  order.  The 
arbitrator  entarg-ed  the  time,  but  no  order 
of  the  Court' or  of  a  Baron  teas  olitained: 
the  tme  teas  further  enlarged  ftp  two 
Bnron*s  ordert,  which  were  made  by  con^ 
sent:  Held,  that  it  was  not  c*tmpetent  to 
either  party  to  object  to  the  award,  on  the 
ground  that  the  first  enlargement  of  time 
was  made  without  sufficient  authority. 

This  was  an  application  for  a  rule  to  set  aside 
an  award,  on  the  ;>  round  of  the  arbitrator  hav- 
u^  improperly  enlarged  the  time  for  making 
his  award.  It  appeared  from  the  terms  of  the 
order  of  reference  that  the  arbitrator  was  at 
Kbertv  to  enlarge  the  time  fur  making  his 
award,  but  not  without  the  authority  of  the 
<^ourt  of  Exchequer,  or  one  of  the  Barons  of 
that  i'ourt.  He,  however,  did  enlarge  the 
time  without  such  aaifaority.  He  subsequently 
enlarged  the  time  a  second  time  in  ponuance 
of  a  rule  of  the  Court,  and  with  consent  of  the 
parties,  and  the  award  was  accordingly  made 
and  pablishfld.  It  was  contended,  that  as  the 
first  enlargement  had  been  made  without  the 
roDcnrreace  of  either  the  (ourt  4>f  Exchequer 
or  one  of  the  Barons  thereof,  it  was  invalid, 
and  that  the  award,  -therefore*  ought  to  be  set 
aside. 

The  Court  was  of  opinion,  that  as  the  parties 
had  consented  to  the  subsequent  enlargement, 
they  had  waived  their  right  to  object  to  the  first 
irregular  enlargement,  and  therefore  refused 
the  role. 

Rule  refused. — Benwell  and  another  ?.  Nina' 
man  and  untdher,  E.  T.  1835.    Excheq. 


NOTES  OF  THE  WEEK. 


hovbjs  of  lordb. 
BUUfer  tectmi  Reading. 
Title  of  the  Bin.  Propaser. 

Reod^ce  of  Glevgjr*  Losd  Brougham. 
nwalilittRreTeiition.  Lonl  Broogium. 
fedcwaiilieil  fuiMdic* 

iioM.  '       Lord  Brougham. 

imigta  tiediHti«8. 


WTr«4  or  «oiiicQve. 
Bills  t9  be  krouyht  in. 

Law  of  Tenure.  Attorney  General. 
Law  of  Sacbe^t,            .  Attorney  Geneml. 

Prisoners' Defence.  Mr.  Ewait. 

County  Coroners.  Mr.  Crippa. 

PoorLawAmendment.  Mr.  Trevor. 
Registration  of  Births, 

&c.  Mr.WUka.  19Ma/. 

Tithes  Commutation.  8ir  R^  Peel,  Bart.  ^ 

Second  Reading 

Law  of-^Libel.  Mr.  0*ConneU. 

Bankruptcy  Funds.         Master  of  the  Rolls. 
Eccleeiiastical  Courts.      Sir  F  Pollock. 
Clergy  Discipline.  '  Sir  T.  Pollock. 

Dissenters'Marriagea.     Sir  R,  Peel,  Bart. 
Infants'  Property  (Ireland). 
Contempts  in  Equity  (Ireland). 
Oaths  Action.  1 3th  May. 

In  Committee. 


Copyholds    Enfran- 
chisement. 
Highways. 
Registration  of  Voters. 


Attorney  General. ' 
Mr.  Lefevre. 
Lord  J.  Russell. 


Consideration  of  Reports., 

Execution  of  Wills.       Attorney  General. 

12th  May. 
LawofExecutor8,&c.      Attorney  General. 

12th  May. 
Abolishing  Imprison* 

ment  for  Debt,  &c.    Attorney  Genera). 

15th  May. 

Although  the  preceding  list  of  the  several 
stages  of  the  Law  Bills  in  PArliaioeiit  does 
not  vary  from  that  of  the  last  week,  except 
in  the  change  of  the  official  titles  of  several 
of  the  prpposers  oi  the  measures^  we  repeat 
it  here  on  the  occasion  oi  comsiencijo^  a, 
nevr  volume* 


NBW  DECISION  AS  TO  ATTORNBT8  IN  THB 
XZCHBQUXH. 

Upon  hail  ibejng  called,  it  was  ohjected 
hy  the  Filazer  that  the  hail-piece,  &c.  were 
inegularf  the  same  having  heen  put  in 
•'  Htely,  iy  E.  €ok"  when  Mr.  Baron  Ai-. 
dersom  decided  that  an  attorney  of  the. 
King's  Bench  or  Common  Fleas  oaanot 
practise  in  the  name  of  an  attoraey  of  this 
Court;  and  ordered,  that  the  justificatitm 
should  stand  over  until  Monday,  the  hail  to 
be  put  in  and  notice  served  in  the  mean 
time  in  the  name  of  an  attorney  of  this 
Cotut. — Chaimick  y,  Marsden,  a  prisoner* 
25tii  April,  1835. 
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NEW  ORDER  IN  THE  EXCHEQUER 
OF  PLEAS. 


SPECIAL  AND  COMMON  FAFBB. 

It  is  obdbrbd,  that  in  future  the  party 
setting  down  a  cause  in  the  Special  Paper, 
shall  state  whether  there  is  to  be  any  argu- 
ment or  not ;  if  not,  then  it  is  to  be  put  in 
a  Conmon  Paper,  and  the  party  entering  it 


need  only  deliver  two  paper  books.  If  the 
matter  is  to  be  argued,  it  is  then  to  be  put 
into  another  list,  to  be  entitled  "  Special 
Paper— Cases  to  be  argued :"  four  paper 
books  in  such  cases  are  then  to  be  deli- 
vered in  the  usual  way. 

When  a  cause  is  entered  in  the  CommozL 
Paper,  notice  should  be  given  to  the  oppo- 
site party.  By  the  Court. 

RosB. 

27th  AprU,  1835. 


SOLICITORS  TO  BE  ADMnTED  IN  CHANCERY, 
Tke  day  after  Easter  Term,  1835. 


Clerke  Names. 
Cootc,  W.  Henry,  No.  20,  Auatin  Friars. 


To  whom  articled. 

John  Eyre  Coote,  the  younger,  Austin  Friars ; 
assigned  to  John  Eyre  Coofe,  the  elder, 
same  place;  re-assigned  to  John  Eyre  Coote, 


the  younger. 
Hill,  Francis  Canning,  10,  King's  Bench  Walk.    John  Pontifex,  of  St.  Andrew's  Court,  Hoi- 

born. 
Robertson,  James,  Richmond,  Surrey.  John  Henry  Bolton,  New  Square,  Lincoln's 

inn. 
Willes,  W.  Phillips,  10,  New  Millman  Street.     Henry  Tnson,  Ilchester;   assigned  to  John 

Oalsworthy,  9,  Cook's  Court,  Lincoln's  Inn. 


ANSWERS  TO  QUERIES. 


liOD  of  9r09a:tff  an)r  Conlieff  ancing. 

JOINT-TBNANCT.— WIFE.— ADMINISTBATION. 

VOL.9,  P. 383. 

The  marriages  did  not  sever  the  ioint- 
tenancy.  Co  iStt.  186  b. ;  Bac.  Ab.  tit.  Joint- 
tenants;  May  V.  Hook,  1  B.  C.  C.  1 12  n. ;  Pa- 
triehe  v.  Powlet,  2  Atkins,  54,  and  the  cases 
there  cited.  Spbs. 


€amman  ExSd. 

MIMOB.— wipe's  debt.     VOL.  9.  P.  398. 

1 .  Although  Mr.  Fonblanque,  in  the  Treatise 
of  Equity,  thinks  otherwise,  yet  the  better 
opinion  seems  to  be,  that  a  minor  marrying  is 
liable  for  his  wife's  debts  contracted  before 
marriage  while  she  was  of  full  age.  The  law 
which  mcapacitates  a  minor  from  contracting, 
proceeds  on  the  principle  of  protecting  his 
weakness ;  but  where  the  contract  is  made  by 
a  person  of  full  age  (as  in  this  case)  the  prin- 
ciirfe  does  not  apply.  The  contract  from 
which  the  husban<rs  liability  arises  here,  is 
that  of  marriage,  which  the  law  enables  him 
(with  the  consent  of  parenU)  to  make,    llis 


Judges,  in  deciding  a  motion  in  the  case  of 
Parte  v.  Stroud  and  us,,  Barnes,  95,  expressed 
an  opinion  that  the  husband  was  dearly  liable ; 
and  there  is  reason  to  believe  that  this  opinion 
will  be  acted  upon  if  the  case  comes  before  a 
Court.  I  think  therefore  that  H.  will  be  ^nite 
safe  in  now  suing  fT,  and  wife,  without  waiting 
until  fT.  arrives  at  age.  O.  Bb. 

2.  f^,  being  an  infant,  is  not  chargeable  for 
the  goods  supplied  to  his  wife  before  marriage, 
even  if  they  were  necessaries,  nmer  v. 
Trisby,  1  Strange,  168.     *  Lectob. 


SAVINGS    BANK. — LBTTEBS    OF   ADMINISTRA- 
TION.     VOL.  9,  P.  416. 

J.  is  referred  to  the  40th  sec.  of  the  9  G.  4, 
c.  92,  which  enacts,  that  "  where  the  principal 
and  interest  due  to  any  depositor  at  his  ae  - 
cease  exceeds  the  sum  of  fifty  pounds,  the 
same  shall  not  be  paid  to  any  person  as  repre- 
sentative of  such  deceased  depositor,  but  upon 
production  of  the  probate  or  lelter*  o/admrntM" 
(ration  of  his  or  her  effects."  llie  case  sup- 
posed by  J.,  however,  under  the  existing  law, 
cannot  take  place.  Every  depositor,  prior  to 
the  first  investment,  is  required  to  subscribe  a 
certain  declaration  |  and  in  case  of  children 
unable  to  sign  or  comprehend  such  declara* 
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tion»  a  trustee  is  nominated,  who  alone  is  re- 
cognised as  owner,  and  to  whom,  of  course, 
on  the  infant's  death,  the  amount  would  be 
payable.  S.  C. 


BILL. — GAMING.      VOL.  9,   P.  464. 

l.ji.  and  B,  (the  drawer  and  acceptor)  were 
not  parties  to  the  ^ming  transaction;  and 
the  mere  act  of  C.'s  mdorsement  to  Z>.,  in  dis* 
charge  of  a  gaming  debt,  does  not  bring  it 
within  the  statute  of  9  Anne,  c.  14,  s.  1 ,  which 

Provides  "  that  any  notes,  &c.  giv^n,  granted, 
rawn  or  entered  into,  or  executed  for  money 
&c.  won  at  gaming,  shall  be  utterly  void,"  and 
cannot  be  construed  to  affect  this  case ;  for  the 
word  "  given,"  taken  in  conjunction  with  the 
words  which  foUow,  must  mean  a  bill  accepted 
for  a  gaming  debt  due  from  acceptor  to  draw- 
er ;  and  even  in  that  case,  an  indorsee  for  valu- 
able consideration  might  sue  drawer  or  payee, 
though  the  drawer^  nor  any  person  deriving 
title  through  him,  could  have  sued  acceptor. 
EHtvards  v.  Dick,  4  B.  &  A.  212.  On  the 
whole,  I  see  nothing  to  prevent  £.'s  action 
against  B.  R.  C.  S. 

2.  The  only  cases  I  can  find  which  bear  upon 
the  point  submitted  by  W.  Y.  C,  are,  Siireb  v. 
Jeho,  3  Stark.  1,  and  Henderson  v.  Benson, 
8  Price,  281.  I. — A  promissory  note,  given  to 
secure  the  payment  of^money  won  at  any  game, 
whether  of  skill  or  chance,  is  void  under  the 
Stat.  9  Anne,  c.  14.  2.— Where  a  bill  of  ex- 
change was  accepted  in  consideration  of  a 
gambling  debt,  it  is  within  the  same  statute,  al- 
though ue  drawer  was  an  entire  stranger  to 
the  acceptor  and  the  person  for  whose  benefit 
it  was  accepted,  and  although  the  bill  was  en- 
dorsed and  delivered  over,  before  acceptance, 
to  the  party  who  had  prevailed  on  the  drawer 
to  draw  it.  As  a  general  rule,  all  gaming  se- 
curiiies  are  void  by  the  statute  in  question ;  but 
gaming  contracts  are  not.  See  Robinson  v. 
Bland,  1  W.  Bla.  260. 

As  PI  BO. 


COBPOIULTION— BILL  OF  BXCHANOB. 
VOL.  9,   P.  464. 

A  corporation,  not  established  for  trading 
purposes,  cannot  be  acceptor  of  a  bill  of  ex- 
changCy  payable  at  a  less  period  than  six 
months  from  the  date  thereof,  it  being  within 
the  provisions  of  the  several  statutes  passed  for 
the  protection  of  the  Bank  of  £ngland  (3  &  4 
W.  4,  c.  98);  and  //  is  doubtful  whether  any^  ex- 
cept a  trading  curparation,  can  bind  themselves 
as  parties  to  a  bill  i»f  exchange,  Broughton  v. 
Manchester  and  Sal/ord  fraterworks  Propria 
etoTSy  3  B.  &  A  1.  And  see  Murray  v.  East 
India  Company,  5  B.  &  A.  204. 

ASPIBO. 


MmSos  at  srttonusil. 

CLBBK'S  8ERVICB  WITH  C0UN8BL.   VOL.  9, 

P.  464. 
I  think  it  is  quite  clear,  on  looking  to  the 
words  of  the  act  1  &  2  G.  4,  c.  48,  s.  2,  that 
/^.  may  serve  any  one  of  the  five  years  of  his 
artideship  with  a  barrister ;  for  the  act  does 
not  specifi^  any  particular  year,  but  enacts 
that  an  articled  clerk  may  serve  a  part  of  his 
time  (not  exceeding  one  year)  as  pupil  to  a 
practising  barrister  or  certificated  special 
pleader,  such  part  to  be  reckoned  and  allowed 
him  in  the  five  years.  But  certainly  every  one 
must  agree  with  the  appropriatenesa  of  the 
editor's  remark,  in  saying  the  last  year  is  the 
most  beneficial  for  a  young  man  to  enter  into 
a  conveyancer's  office.  W.  H.  S. 


!Lxf0  af  fUoMattt  an)r  ZtaanU 

DISTBB88. — SUNDAY.      VOL,  9,  P.  143. 

In  my  answer  to  this  query,  p.  176,  I  re- 
ferred to  Drury  v.  De/ontaine,  1  Taunt.  131, 
as  deciding  that  an  act  done  on  a  Sunday  by  a 
person  not  in  the  exercise  of  his  oroinary 
calling,  is  neither  void  at  common  law,  nor  by 
the  Stat.  29  Car.  2,  c.  7-  J.  has  also  answered 
this  query;  but  does  not  appear  to  be  aware 
of  the  above  case,  to  which  ms  answer  is  con- 
tradictory. GnADU8. 


QUERIES. 


€amTaan  Eafn. 

BILL  OF  8ALB  OF  GOODS. 

Is  it  necessary  that  a  bill  of  sale  of  goods 
should  contain  a  power  of  sale,  in  order  to 
enable  a  mortgagee  to  sell  ?  S. 


TUBNPIKB  TICKBT. 

^.  held  |i  ticket  under  the  trustees  of  certain 
turnpike  roads,  as  a  security  for  mon^y  ad- 
vanced by  him.  A,  dies,  and  the  party  entitled 
under  his  will,  finding  that  the  original  ticket 
is  lost,  applies  to  the  trustees  for  a  new  secu- 
rity, which  they  decline  ^ving,  or  to  enter  it 
anew  on  their  books,  saying  that  the  produc- 
tion of  the  original!  ticket  is  indispensable— 
they  pay  the  interest  regularly :.  under  such 
circumstances,  what  remedy  has  >^.'s  repre- 
sentative against  them  ?  A.  a. 


&af»  of  9lftatntpi: 

ABTICLBD  CLBBK.— INSTRUCTION. 

Is  a  clerk,  under  articles  to  an  attorney,  at 
a  premium  of  four  or  five  hundred  guineas, 
legally  bound  either  to  ingross  deeds  or  copy 


u 
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drafts,  &c.,  or  is  he  bound  ocaui0nalijf  to  do 
80^  or  is  it  ioiel^  the  business  of  the  clerk  re- 
ceiving wages?  It  may  be  admitted,  that  for 
the  first  year  he  cannot  better  employ  himself; 
bat  aiich  an  admission  could  not  afterwards  be 
allowed.  If  the  clerk  should  refuse  the  above 
*'  work  and  lai)our/'  and  in  consequence  leave 
the  attorney's  otfice,  can  he  recover  a  part  of 
the  premium,  and  in  what  manner  should  the 
action  l»e  brought?  All  precedents  for  ar- 
ticle;} of  clerifship  are  nearly  alike ;  but  it  is 
submitted,  that  u^n  a  general  principle,  a 
clerk,  nui  receiving  a  salary,  but  paying 
for  bis  instruction,  cannot,  either  in  law  or 
equity,  be  bound  to  the  work  of  a  paid  derk. 


EKtD  of  lanMorlr  aiiH  Cnumt 

TBNDBR  OF  UBNT. 

In  the  case  of  a  tender  of  rent,  the  landlord 
refuses  to  take  it,  but  some  time  aft$r  makes 
a  demand,  when  the  tenant  refuses  payment  : 
Can  the  luidlord,  in  an  action  of  debt,  recover 
the  rent,  wiiA  comU  F  S. 


tpractftr. 

DSCLABATIGN  BT  THB  BTB. 

In  Chitty's  Archbold^s  Practice,  p.  220, 
"  it  is  submitted,"  that  the  former  practice,  as 
to  declaring  by  the  bye^  can  no  longer  prevail, 
and  at  all  events  as  regards  third  persons  so 
declaring.  Mr.  Chitty's  reasons  for  this  im- 
pression is,  that  '*  the  present  process  being 
returnable  in  Vacation  as  well  as  in  Term,'' 
the  practice  cannot  be  adopted  nowf  it  being 
necessary  formerly  that  the  declaration  by  the 
bye  should  be  delivered  urithin  the  Term  in 
wluch  the  process  was  returnable.  Is  there 
viy  decision  to  decide  the  point  ?  Mr.  Chitty 
cites  Smith  v.  Muller,  3  T.  R.  627,  as  to  the 
former  practice.  ^.  B.  S. 


master's  allocatur. 

Can  any  action  for  taxed  costs  be  brought 
on  the  master's  allocatur,  or  must  the  party  to 
whom  such,  costs  are  allowed,  proceea  by  de> 
manding  the  same,  making  such  order  a  rule 
of  Court,  and  then  by  attachment,  "  or  how 
otherwise?"  C.K.N. 


MISCEUiANEA. 


A  LAWYER'S  WILL. 


This  is  my  last  will  and  testament. 
Read  it  according  to  my  intent.-^ 
My  gracious  Qod  to  me  hath  given 
Store  of  good  things  that  under  Heaven 
Are  given  to  those  ''  that  love  the  Lord 
And  hear  and  do  his  sacred  word ;" 


I  therefore  give  to  my  dear  wife 

'*  All  my  estates  '*  to  keep  for  life^ 

Real  and  pers'nal,  profits,  rents. 

Messuages,  lands^  and  tenements ; 

After  her  death  I  give  the  whole 

Unto  my  children,  one  and  all. 

To  take  as  "  tenants  in  common"  do, 

'•  Not  as  joint  tenants"  "/vr  mie^per  t9uL** 

I  give  '*  aU  my  trust  estates"  in  fee. 

To  Charlotte  my  iinfe  and  devisee. 

To  Hold  to  her,  on  trusU  the  same 

As  I  have  held  them  in  my  name ; 

I  give  her  power  to  convey  the  fee 

As  fully  as  though  'twere  done  by  me. 

And  here  declare  that  from  all  charges 

My  wife's  "  receipts  are  good  discharges.'^ — 

May  God  Almighty  bless  his  "word" 

To  all  my  *'  presenU  from  the  Lord,'* 

May  He  his  blessings  on  them  shed. 

When  down  in  sleep  they  lay  their  head  i 

And  now  my  wife,  my  hopes  I  fix 

On  thee  my  sole  Executrix, 

My  truest,  best,  and  to  the  end 

My  faithful  partner, "  crown,"  and  friend.— 

In  witness  whereof  I  hereunto 

My  hand  and  seal  have  set. 

In  presence  of  those  whose  names  below 

Subscribe  and  witness  it —        J.  C  G. 

26th  Jan  1836. 

This  will  was  published,  seal'd  and  ngn'd 
By  the  testator,  in  his  right  mind. 
In  presence  of  us,  who  at  his  request. 
Have  written  our  names,  these  facts  to  attest 

J.M.       1 

D.  £.       ^Solicitors. 

J.  G.  D.J 
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THE  EDITOR'S  LETTER  BOX. 


We  think  that  "  A  Constant  Reader"  has 
not  stated  any  additional  fact  or  argument  re- 
lating  to  the  regulations  of  the  Inns  of  Court, 
beyond  the  contents  of  his  former  letter,  in 
which  he  fully  and  properly  stated  the  point 
in  question. 

We  are  informed  by  the  attorney  in  the 
cause,  that  the  rule  against  the  Sheriff  of 
Northamptonshire,  for  an  alleged  overcharge 
on  granting  a  warrant  on  a  writ  of  capias,  was 
on  the  22d  April  last,  made  absolute  with  costs, 
no  cause  being  shewn  against  it. 

The  Queries  and  Answers  of  J.  T.  A.  j 
T.  W.  D.|  "Lector;"  ''Spesj"  Q.  5  and 
T.  T.  T.,  have  been  received. 

The  Query  of  a  Trustee,  inserted  7th  Feb. 
last,  relative  to  the  payment  twice  of  a  receipt 
stamp,  is  recalled  to  the  attention  of  our  cor- 
respondents. 

In  answer  to  "  Enquirer."  Mr.  Starkie  was 
called  to  the  Bar  on  the  23d  Mav,  1810,  and 
Mr.  Alexander  on  the  11th  Feb.  1820.  They 
are  both  of  Lincoln's  Inn. — ^ide  Legal  AU 
manack,  „.  ^    ,   „  . 

The  letters  of  J.  R.  S.  and  J.  W.  D.  shall  be 
ineerted. 


tPbt  Utqal  0hMvbev, 
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"  **  Qaod  magis  ad  k«m 
Fertiiiet,  et  neacire  umIbbi  est^  agitamus. 


HORAT. 


OP  PAYMENl'S  BY  AND  TO 
BANKRUPTS. 


In  the  present  article  we  propose  to  Bhew 
what  pByments  by  a  bankrupt,  and  what 
paymentB  io  a  bankrupt,  are  valid,  notwith- 
standing a  prior  act  of  bankruptcy.  The 
caaea  arise  upon  the  construction  of  the 
B2d  section  of  the  6  G.  4,  c.  16«  by  which 
it  is  enacted  "  that  all  payments  really  and 
band  fide  made  hjf  any  ba^urupt  before  the 
dale  and  issuing  of  the  oommisaion^  to  any 
creditor  (such  payments  not  being  a  fraudu- 
lent preference)  shall  be  deemed  valid,  not- 
withstanding any  act  of  bankruptcy  by  such 
bankrupt;  and  bH  payments  reidly  and  bond 
fide  made  to  any  bankrupt  before  the  date 
and  issuing  of  the  commission  shall  be 
deemed  valid,  notwithstanding  any  prior  act 
of  bankruptcy  by  such  bankrupt ;  and  such 
creditor  shall  not  be  liable  to  refund  the 
same  to  the  assignees,  provided  he  had.  not 
notice  at  the  time  of  such  payment  by  or  to 
the  bankrupt,  of  any  act  of  bankruptcy." 
There  was  a  provilion  in  different  words, 
but  similar  in  intention,  in  the  1  Jac.  1,  c. 
15,  s.  14,  respecting  pa3rments  to  a  bank- 
rupt, the  latest  case  upon  which  was  held 
to:afibrd  the  governing  principle,  and  lead 
the  construction  of  the  coiresponding  por- 
tion of  the  present  enactment.  In  the  case 
alluded  to*,  Packwood,  a  dealer  in  carpets, 
after  an  act  of  bankruptcy,  scJd  some  car- 
pets to  the  defendant's  wife,  who  .had  no 
notice  of  the  act  of  bankruptcy,  and  paid 
for  them ;  and  in  the  action  lurought'  by  his 
assignees  to  recover  their  value— -an  action 
sanctioned  in  some  degree  by  the  earlier 
dectaions — the  jury,  under  the  directbn,  of 
liord  Tenierden,  found  for  the  defendant,  on 
the  ground  that  the  goods  were  purchased 
bond  fide  in  the  ordinary  course  of  trade : 
and  on  a  motion  for  a  new  trial,  the  Court 


•  Cesk  V.  Young,  2  B.  &  C.  413. 
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thought  that,  under  the  circumstances  stated, 
the  assignees  could  not  maintain  an  action. 
The  first  case^  under  the  present  bank- 
rupt act  was  somewhat  different,  inasmuch 
as  the  sale  was  not  of  goods  in  which  the 
buikmpt  traded :  it  was  a.sale  of  the  bank- 
rupt's private  library ;  but  the  purchase  and 
payment  were  bond  fide,  and  on  that  ground 
the  Court  held  that  the  assignees  could  not 
recover.  Lord  Tenierden  said,  "  The  plain- 
tiffs contend,  that  by  the  relation  to  the  act 
of  bankruptcy  the  ^kxIs  were  ikeir  proper- 
ty, and  not  the  property,  of  the  bazdarupt ; 
that  the  sale  was  void,  as  being  made  by 
one  who  hs4  no  authority  to  sell ;  and  con- 
sequently that  they  have  a  right,  after  de- 
mand and  refusal,  to  recover  the  value  of  the 
goods  in  trover.  The  defendant  relied  on 
the  82d  section  of  the  6  G.  4,  c.  16 ;  and 
on  his  behalf  the  case  of  Cash  v.  Young  was 
quoted.  In  that  case,  the  goods  being  such 
as  the  bankrupt  usually  dealt  in,  were  bought 
at  his  shop,  which  continued  opeua  notwith- 
stuiding  he  had  committed  an  act  of  bank- 
rufiAcy.  In  the. present  case,  the  goods 
were  indeed  bought  in  the  open  shop  or 
warehouse  of  the  bankrupt,  but  were  not 
such  as  he  dealt  in,  and  the  plaintiff 
therefore  contended  forther,  that  this 
case  was  not  within  the  mischief  noticed, 
and  intended  to  be  prevented  in  that  de- 
cision. We  are  of  opinion,  however,  that 
the  rule  of  the  law  and  the  construction  of 
the  statute  ought  to  be  the  same.  The  new 
statute  declares  that  the  payment  shall  b^ 
deemed  valid;  but  if,  notwithstanding  the 
payment  to  the  bankrupt,  the  assignees  may 
recover  bade  the  goods  without  offering  to 
return  the  money,  the  payment  will  not  be 
valid  for  any  beneficial  purpose  to  the  party 
paying:  and  the  only  mode  therefore  in. 
which  effect  can  be  given  to  the  words  of 
this  section  b,  to  hold  that  the  party  paying 
shall  retain  the  goods,  so  long  at  least  as  he 

«>  ffi/i  V.  Farnell,  9  B.  &  C.  46. 
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IB  kept  out  of  hi3  money.     It  b  not  necee- 
sary  for  us  to  sav  what  :would  .be  the  effect 
of  an  offer  on^e  ^art  of  mo' assignees/to 
return  the  money, — an  event  not  very  Bke- 
ly  to  happen  on  a  bond  fide  sale."     In  a 
subsequent  case,*^  Lord  Tenterden  ruled  at 
nisi  prigs^,  tiiat  where  the  prices  at  w)iiph 
the  purchase  was  made  were  so  low  that  the 
jury  thought  it  not  a  fair  transaction,  the 
payment  was  not  protected,  and  the  jury 
on  that  ground  found  a  verdict  for  the  as- 
signees and  against  the  purchaser^  who  was 
defendant.     "  The  question  is,  not  whether 
the  purchase  by  the  defendants  was  fraudu- 
lent,  but  whether  it  wad  in  the  ordinary 
course  'of  tirade  and  dealing.  In  considering 
that,  ybu  may  look  at  the  antecedent  trans - 
'etctions  between  the  parties,  although  they 
'cannot  be  impeached  in  the  present  action ; 
and  fi^  thmn  it  appears  that  the  de^end- 
*^ti  have  sometimes  bought  ttorh  the  bank« 
riipt  at'  very  low  prices :    ar6  you  then  of 
"Vypinioii  that  the  defendants^  men  in  busi- 
-li«is,  could  te  so  ignorant  of  the  market 
price  of  the  article  in  which  Aey  dealt,  as 
not  to  ^know  they  were  "buying  it  very  far 
•below  its  value  ?      If  they  knew  this,   I 
^thidk  the  purchase  was  not  a  transaction  of 
'such  a  kind  as  to  come  witinn  the  prdtec- 
'tioh :  it  was  not  a  fair  transaction  in  the 
'common  coUrse  of  business."  Anid  a  sale  of 
'this  sort  may  itself  constitute  an  act  of  bank- 
ruptcy; for  a  side  is  a  transfer,  and  it  may 
'be  'a  **  fraudulent  transfer,"  within   the 
*nhfeaning  6f  the  third  i^ection,  though,  from 
'  its  nature;  it  is  not  exposed  to  the  isame 
'suspicion  as  other  acts,  and  therefore/a  sale 
C6h  reasonably  be  held  to  be   ah   act  of 
'bankruptcy  only  where  the  circumstances 
under  which  it  took  place  would  have  raised 
in  the  ndrid  of  a  buyer  6f  ordinary  under- 
standing'the  suspicibn  of  its  bemg  effected 
to  T^se  mon^y  in  fraud  of  creditors. 

Only  payments,^  ad  contradntinguished 
from  set-offs,  are  protected  by  the  8  2d  sec. ; 


c  Jfj^ardv.  Clarke,  1  Moo,  &  Mai.  499. 
'  ^  l^ft^ent  has  been  defined  "  a  delivery 
'over  or  money  in  discham  of  iaii  antecedent 
'debtj"  (P^r  Gaeeiee,  J.,  lii  Cahnem  v.  Dtnew, 
-&  Moo.  h  B.  7700  bat  under  the  correspond- 
.insr  provision  in  the  statute,  ^f  James,  it  Was 
Jield  tiiat  the, giving  of  a  bill  tmh  payment  to 
.a  bankrupt^  was  protected  by  that  statute^ 
^{fFiikins  V,  Ca»ep,  /T.  R.  7U  ;)  and  the  same 
/cDnatructioit  is  necessaily  implied  in  BagnalH. 
Andrews,  4  Moore  &  P.  *  839,  where,  a  bill 
bavifig  been  jB^lven  in-  payment  by  a  bankrupt, 
the  .question  was  not  even  raised  whether  it 
could  be  considered  as  "a  payment,"  but  that 
was  assumed,  and  the  question  was,  whether  it 
was  a  bond  fid f  payment. 


and  therefore  where/  after  an  act  of  bank* 
f  uptcy^  the  defendant  acceft^d  a  bill  for  the 
^ccommodanun  of  ^£  banl^pt,  who,  at  a 
subsequent  part  of  the  same  day,  sold  and 
delivered  to  the  defendant  three  horses  in 
part  satisfaction  of  the  acceptance,  it  was 
held,  that,  ev^  taking  the  acceptance  «b 
rea^y  money,  still  it  was  not  a  payment, 
and  consequently  the  sale  was  not  protect- 
ed by  the  82d  section.  Tindal,  C.  J.  said, 
"  Not  one  of  the  bankrupt  acts  protects  a  sale 
by  the  bankrupt  as  a  sale,  but  merely  the 
payment  of  the  price.  But  this  case  ap- 
pears to  us  not  to  be  so  much  a  sale  of 
goods  witli  payment  of  the  price,  as  a  sale 
of  goods  with  an  a^eement  to  set  off  the 
price  against  a  liability  on  the  part  of  the 
bankrupt.  It  would  be  dangte>U9tp  eitenfl. 
the  application  of  the  decided  easesi  io  as 
to  give  efi^ect  to  a  set-off  in  consequence  cf 
a  subsequent  sale.'  I'his  was  ap  acceptance 
by  the  defendant  for  a  larger  sum',  without 
any  reference  to  the  safe  of  the  hordes ;  and 
treating  it  as  foi  actual  ad^mnoe  cf  money, 
the  transaction  amounts  to  no  more  than,  a 
set-off  of  tbe  price  of  the  horseai  againit « 
by-gone  d^bt,  iVhicfa  set-off  is  agreed  upon 
after  a  secret  act  of  bankrapccy ;  and  we  do 
not  think  Unis  can  be  considered  a  payment 
withinthe82d  section." 

So,  a  loan  secured  upon  anass^ment 
of  personid  effects  was  held  not  to'  be.« 
na3nnent  ^irilhinthe  82d  section,^  and  tber8«> 
tore  that  the  asE^ghment  -^reA  ^\A  sgaanst 
assignees,  the  circumstances  uinia:  which  it 
was  made  being  such  as  to  take  it  out  of 
the  protection  of  the  8 1  st  section.  '*  Hcm«^ 
said  iindal,  -C.  J.,  "  there  has,been  no  pa>y«> 
ment  to  the  bankrupt,  but  a  loan  for  which 
the  ban&nipt:  has  given  a  «ecuri^.  "fhe 
case  therefore  falb  within  Ito  81at  section ; 
it  is  a  conveyance  by,  x)r  a  contract  with  tbe 
bankrupt,  belbre  his  bankruptcy,  and  the 
only  Question  is,  whether  At  was  made  axid 
entered  into  more  than  two  months  before 
t^e  date  and  issuing  of  the  fiat  against  hinu 
It  is  a  conveyance  of  hfc  pfopjerty,  of  which 
the  bankrupt  retained  the  possession,  «a4 
was  to  retain  it  until  the  month  of  MavA 
following.  Without  entering  into  «&y  dts* 
cuseion  which  might  arise '  upon  this  stat« 

d  Carter  v.  Breton,  A  Moo.  &  P.  424.. 
«  Cannan  v.  Denete,  3  Moo.  &  Scott,  761- 
'  The  Chief  Justice  here  alludes  to  the 
question,  whetiier  tb^  asHgn^a  would  not  b^ 
enMed  to  recover. 'on  the  ground  that  the 
goods  were  ;iidtLdn  the  order  and  diapositioli  of 
the  bankrupt  ,*  but  that  question  was  unneces* 
sary,  as  the  other  facts  were  such  as  not  to 
bring  the  case  within  either  the  Slst  orS2d  sec- 
tion. '    ^ 
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of  fiEkcts»  It  ier  sufficient  to  say,  that  this  was 
a.  tninsactian  intended  to  be  proteeted,  if 
protected  at  all,  by  the  81st  section;  and 
that  it  does  not  fall  within  the  protection, 
because  it  took  place  within  two  calendar 
months  before  the  issuing  of  the  fiat.*' 

.  la  Farralty.. Alexander^  money  was  paid 
into  Court  in  lieu  of  bail,  under  the  7  &  8 
G.  4>  c.  71,  8.  2.  Bail  had  not  been  put 
in,  nor  consequently  had  the  money  been  re- 
ceived back  under  the  3d  section  of  that  act 
at  the  time  the  plainti£f  obtained  a  verdict. 
Littledale,  J.,  held  that  it  was  then  too  late 
for  the  defendant  to  put  in  bail,  as  a  matter 
of  right,  under  this  section.  Before  the  trial 
tile  defendant  became  bankrupt;  and  his 
aiSugnees,  after  the  time  at  which  the  plain- 
tiff might  have  obtained  final  judgment,  ap- 
plied to  the  Court  to  have  the  money  paid 
to  them.  Upon  this  state  of  the  facts,  Mr. 
Justice  Litiledtile  decided  two  points :  fi^t^ 
-T-and  it  is  for  this  that  we  cite  the  case, — 
that  this  was  not  a  payment  by  the  l>ank- 
rnpt  to  a  creditor,  within  the  meaning  of 
the  B'ld  section  ;  and,  secondly,  that  neither 
party,  as  of  legal  right,  under  the  7  &  8  G. 
4,  were  entitled  to  have  the  moi^ey :  that 
Gon^quently  it  was  .disposable,  under  the 
equitable  jurisdiction  of  the  Court ;  and  it 
tevin?  been  ascertained  that  it  was  paid 
into  Court  after  an  act  of  bankruptcy,  it 
was  finally  ordered  to  be  paid  to  the  assig- 
nees. 

As  to  payments  by  a  bankrupt,  this'  sub- 
ject is  so  mixed. up  with  the  question  of 
fraudulent  preference,  and  has  usually  arisen 
upon  such  complicated  cases,  that  it  would 
be  difficult  to  make  an  intelligible  abridg- 
iheht,  or  to'  lay  down  any  other  general 
rule,  than  that  the  payment  must  be  in  the 
codi^ary  course  and  bond  fide. ^  In  a  recent 
caae,^  the  defendant  having  purchased  of 
the  bankrupt  his  interest  in  certun  con* 
tracts  for  the  purchase  of  timber  of  Lord 
Stradbrooke,  and  having  also  made  himself 
responsible  to  Lord  Stradbrooke,  received 
from'  the  bankrupt  four  hundred  poimds  in 
cash,  and  two  buls  of  five  hundred  pounds 


ff  I  Dowl.  Brae.  Cas.  132. 
.  ^  In  B0it0n  V.  Jagrer,  Ry.  &  Moody,  265,  it 
was  held,.lhat  a  payment  by  weekly  instalments 
«f  siMllaunain  diacharge  of  a  large.purcbase, 
wnsiiot  protected  by  the  19  Geo.  2f  c.  32,  s.  .1, 
whkb  protected  payments  by  bankrupts  "  in 
Ihe'iMiial  and  ordniary  course  of  trade  and 
4idB^jag  ;*'  but  the  82d  section  would,  it  sterns, 
extend .  to  such  a  payment,  unless  the  jury 
sboHld  think  the  mode  of  payment  precluded 
iti  Meg  considered  bond  fide  payment, 
-  i  ahawv,  Baitey,  4  B.  &  Ad.  801. 


feach,  for, the  purpoee.-rnot  of  delivering 
that  sura  and  the  two  bill^-^but  for  the 
purpose  of  paying  fewFteen  hundred  pounds 
to  Lord  Stradbrooke.  The  defendant  took 
the  bills  to  bis  own  banker,  used  them  as 
his  own,  and  paid  Lord  Stradbrooke  the 
sum  of  money :  this  payment  was  held  to 
have  been  made  by  the  defendant  as  the 
agent  of  the  bankrupt,  and,  conaequenlly, 
that  it  was  protected  by  the  82d  section. 
Pw*  Lord  Denman,  "But for  the  provisions 
of  this  statute  the  assignees  could  certainly 
have  recovered  back  both  sums  from  Lord 
S.,  though  the  specific  400/.  recovered 
from  the  bankrupt  was  not  paid  to  him 
{Allanson  v.  Atkinson,  1  M,  &  S.  583), 
but  th6  82d  section  clearly  protects  this 
payment.  If  then  the  assignees  could  not 
recover  from  Lord  S.,  and  the  payment  to , 
him  be  good,  it  cannot  be  permitted  that ' 
they  should  recover  from  the  defendant, 
who  merely  acts  as  agent  in  making  a  valid 
disposition  of  the  bankrupt's  property." 

In  Hunt  V.  Mortimer,^  the  defendants 
advanced  money  to  the  bankrupts,  to  en- 
able them  to  execute  an  order  for  the  East 
•India  Company,  and  it  was  arranged  that 
they  should  be  repaid  out  of  the  bills  which 
would  be  received  by  the  bankrupts  from 
the  Company :  the  bankrupts  accordingly, 
upon  realizing  the  money,  paid  it  to  the  de- 
fendants, and  this  was  held  a  valid  pay- 
ment; and  no  doubt  it  would  have  been 
held  valid,  had  it  been  a  question  under  the 
82d  section ;  but  the  payment  was  before 
an  act  of  bankruptcy,  and  therefore  it  was 
only  a  question  of  fraudulent  preference. 

Advances  by  a  customer  to  his  banker, 
in  order  that  the  banker  may  honour  his 
draft,  and  so  enable  him  to  go  on  for  a.tiiuQ, 
are  not  payments,  or  if  payments,  are  not 
protected  by  the  .82d  section.^ 


k  10B,&C.44. 

1  racher  v.  Cockt,  1  B.  &  Ad.  145. 

The  consideration,  of  the  following 
may  be  found  useful.  In  Btdfitrd  v.  PerMns, 
3  Car.  &  P.  N.  P.  C.  90,  the  defendant  was 
broker  for  a  person  who  afterwards  became 
bankrupt:  before  any  act  of  bankruptcyi  the 
bankrupt,  upon  an  application  for  the  payment 
of  a  debt,  authorized  the  defendant  to  pay  the 
debt  out  of  certain  rents  which  be  was  about 
to  realize  by  distress;  the  defendant  con- 
sented to  do  so,  and  the  consent  was  communi- 
cated to  the  creditor:  he,  however,  had  not 
made  the  payment  when  the  commission 
issued,  and  the  assignees  now  sought  to  rc« 
cover  tb*  money.  Lord  Tenferiien  said,  '•  As 
this  was  a  bond  fide  transaction,  the  question  is, 
whether,  if  there  had  l^een  no  bankruptcy,  the 
bankrupt  could    have'  recovered   tlus  money 
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Addenda  to  the  Bankrupt  Acts :  with^  the 
Practice  be/ore  the  Commissioner,  Court 
of  Subdivision  and  the  Court  of  Review } 
the  Orders  in  Bankruptcy,  Costs,  and  nu- 
merous Practical  Forms,  By  Chiles 
Sturgeon,  Esq.,  of  the  Inner  Teiiqple, 
Barrister  at  Law.    London :  Maxwell. 

This  Book,  comprising  the  Practice  in 
Bankruptcy  before  the  Commissioners^  the 
Court  of  Subdivision,  and  the  Court  of  Re- 
view, appears  to  have  been  needed,  and 
must  be  usefid  to  the  profession.  Mr.  Stur- 
geon states  that  the  time  and  trouble  neces- 
sary for  collecting,  and  the  difficulty  of  cor- 
rectly laying  down  the  various  details  of 
practice  before  the  Court  of  Review  and  be- 
fore the  Commissioner,  have  far  exceedde 
his  expectations ;  and  he  observes  that  the 
Reports  published  since  the  formation  of 
the  Court  have  equalled,  if  not  exceeded,  in 
size,  any  of  the  other  Courts  in  Westminster 
Hall. 

The  author,  after  stating  the  recent  Sta- 
tutes and  Orders  relating  to  Bankruptcy, 
commences  the  practical  part  of  his  work 
with  the  admission  of  solicitors,  and  the  ju- 
risdiction of  the  Court  over  them.  The  fol- 
lowing extracts  may  be  usefully  introduced 
here: 

"  The  solicitor  will  not  in  general  be  charged 
with  costs,  unless  guilty  of  such  an  abuse  as  a- 
mouQts  to  a  contempt;  eof  purie  Hejfwoad,  13 
Yes.  jun.  67.  Where,  however,  it  should  appear 
that  either  from  fraud  or  collusion,  ignorance 
or  negligence,  any  irregularity  has  occurred,  he 
will  m  general  be  ordered  to  pay  the  costs  of 
the  modoos  or  other  proceedings  that  have 
arisen ;  ew  parte  Arrowsmitk,  14  Ves.  209  ;  ew 
parte  Conteatf,  13  Ves.  62;  exf>arte  Hey  wood, 
ibid.  67.  And  where  an  affidavit  was  taKcn  pfT 
the  file  for  scandal,  the  solicitor  who  filed  'it 
was  held  liable  for  costs  and  expences.as  be- 
tweea  8<dicitor  and  client ;  e»  parte  fFakeman, 
Mon.  &  B.  269.  In  this  case  the  party  filing  it 


from  the  defendant :  I  am  of  opinion  that  he 
could  not ;  and  I  think  that  what  passed  be- 
tween the  parties  as  to  the  paying  it  to  the 
creditor,  is  such  an  appropriation  of  it  at  mil 
prevent  the  plaintiffs  trom  recovering.''  r 

In  Bennett  v.  Spackman,  I  Car.  &  P.  274, 
where  it  appeai-ed  that  the  defendant  had  given 
the  bankrupt  a  bill  of  exchange  before  the  act 
of  bankruptcy,  but  it  did  not  become  due  till 
after  the  act  of  bankruptcy,  Bett,  C.  J.,  ruled 
it  to  be  a  good  payment  to  the  bankrupt,  the 
defendant  not  knowing  at  the  time  of  the 
bankrupt's  insolveaey. 


B  only  the  agent  of  a  ooiutry  solicator,  and  ' 
had  not  seen  the  scandalous  matter ;  see  also«  . 
es parte  Simpson,  15  Ves.  476  $  eM  parte  Kir l^^ 
Mon.  68.    In  ea  parte  Lowe,  1  Gl.  &  J.,  an 
application  was  made  to  strike  a  solicitor  off* 
the  rolls.    The  Lord  Chancellor  said,  the  appli- 
cation that  a  solicitor  may  be  removed  from 
being  or  acting  as  a  master  extraordinary  of 
the  court,  and  may  be  struck  otf  the  rolls,  way 
very  properly  be  made  by  reasoa  of  .his  con- 
duct m  a  matter  of  bankruptcv ;  but  I  doubt 
very  much  whether  it  should  be  made  in  the 
bankruptcy,  it  should  rather  be  addressed  to 
the  court,  in  its  general  jurisdiction  over  its 
officers.     The  IQth  sec.  of  the  Bankruptcy 
Court  Act  would  appear  to  settle  this  doubt. 
The  solicitor  to  a  commission  cannot  purchase  ^ 
under  it,  either  for  himself  or  another;  fjr- 
parte  Bennet,  10  Ves.  Jun.  337.    And  when 
he  did  purchase,  it  was  ordered  to  be  set  aside, 
and  permission  refused  him  to  bid  at  the  re- 
sale, even  after  he  bad  ceased  to  be  solicitor 
to  Uie  commission ;  ew  parte  James,  8  Ves. 
Jun.  337.    In  a  recent  case,  where  some  re-  • 
versionary  property  was  held  by  a  solicitor^ 
whose  bills  of  costs  had  not  been  paid,  although 
the  value  of  the  proj^erty  was  hr  exceeded  by 
the  amount  of  his  bills,  and  the  parties  who . 
employed  him  were  insolvent,  so  that  be  had 
no  other  resource  to  look  to  for  payment,  the 
court  refused  him  leave  to  bid  at  the  eale ;  e^t' 
parte  Towne,  re  Browne,  Nov.  8th,  1834.    And  • 
in  a  sale  of  mortgaged  property,  where  tlie 
same  solicitor  was  employed  for  the  assignee 
and  the  mortjj^ee,  the  court  ordered  that  a 
separate  solicitor  should  be  employed  for  the 
purposes  of  the  sale ;  es  parte  kolfe,  1  Dea.  & 
Chit.  77. 

''A  solicitor  may  bring  an  acdon  for  his  bill 
against  the  assignees  for  business  done  under . 
a  commission,  although  that  bill  has  not  been, 
taxed ;  Tarn  v.  Heys,  1  Stark.  278 ;  and  may 
maintain  hb  action  for  his  bill  up  to  the  choice 
of  assignees ;  for  the  24th  sec.  of  the  Bankjupt. 
Act  applies  only  to  cases  between  the  assig- 
nees and  the  estate ;  Tttjfler  v.  M'Gaufan,  4 
C.  &  P.  96 ;  CrotPder  v.  Duvts,  3  V.  &  J.  433  r 
Ftsher  v.  Filmer,  6  C.  &  P.  92 ;  and  he  may 
recover  from  any  person  who  employs  him,  aU 
though  he  be  not  the  petitioniiur  creditpri 
Pocock  V.  Ruael,  4  C.  &  P.  14.  He  may  even 
sue  out  a  commission  upon  a  debt  for  costs,, 
without  having  delivered  a  signed  bill;  eM 
parte  Hotcelt,  I  Rose,  312 ;  or  prove  such  bill, 
Eicke  V.  Noakes,  M .  &  M.  303,  and  he  was  held 
entitled  on  petition  to  have  his  bill  of  costs  at 
law  and  in  bankruptcv  paid  out  ofa fund  in  court, 
although  his  client  nad,  since  the  money  had 
been  paid  in,  taken  the  benefit  of  the  insdveni 
act;  ew parte  Moule,  5  Maddox,  462. 

'*  A  solicitor  has  no  lien  upon  the  procee(&igs 
for  his  costs;  eg  parte  Skew,  1  Gl.  &  J.  124. 
But  this  does  not  extend  to  the  proceedinn 
under  a  commission  that  has  been  superseded, 
ibid, ;  and  he  has  a  lien  upon  all  pmers  of  the 
bankrupt,  that  have  come  to  his  hands  previous 
to  the  bankruptcy,  even  against  the  assignees ; 
I  Cook,  423;  Lambardy.Buckmaster,  4  Dow^ 
^6l  Ryl.  125;  but  he  has  no  lien  upon  any  pa- 
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-  pen  thai  baive  come  to  bU  kaiidi  itnee  tbe  act 
of  bankruptcy;  ex  part^  Lee,  2  Vea-.  2S5.  He 
baa,  however,  a  lien  nf^on  costs  ordered  to  be 
paid  to  his  cUent  upon  a  petition  in  bankrupt- 
cy; ejf  pane  Bryant,  2  Rose,  237.  On  the 
othcft  hand,  he  may  have  bis  bill  taxed  by  a 
creditor,  and  the  motion  is  of  course;  ex 
narte  Hewitt^  Buck,  388.  A  petition  seeking  re- 
lief from  costs  must  be  served  on  him;  em 
'p&rie  fFhite,  1  Dea.  &  Chit  41. '  A  petition 
to  re-tax  after  payment,  or  after  it  has  been 
taxed  by  the  commissioDer,  must  state  obiec- 
tionable  items ;  exparte  Bereefbrd,  2  Gl.  &  J. 
269;  ex  parte  BretheHm,  4  Mad.  479;  and 
an  assignee  who  is  not  a  creditor  may  petition 
to  tax  his  bin ;  ex  parte  Barhw,  1  Mon.  87- 
But  the  creditor  cannot  apply  except  on  the 
ground  of  neglect  of  duty  by  the  ass^niees ;  ex 
parte  fTaiker,  1  Gl.  &  J.  95 ;  in  which  case  a 
bankrupt  also  may  apply  to  the  general  juris- 
dicdon  of  the  court  after  he  has  settled  with 
his  creditors ;  ex  parte  Bayley,  1  Mon.  203. 
Where  one-sixth  of  the  solicitor's  bill  has  been 
taxed  off,  and  he  appties  to  confirm  the  report, 
he  must  pay  the  costs  of  the  appearance  on 
such  apphcation,  and  of  the  petition  and  taxa- 
tion; ex  parte  Nutting,  )  Mon.  &  B.  267 ;  ex 
Strte  Hethen9ayi2  mvA,  329 ;  ex  parte  fnman, 
uck,  129." 

Mr.  Sturgeon  then  proceeds  to  detail  the 
pnctice  of  obtaining  a /a^;  the  meeting  to 
udjudicate ;  the  first  and  second  public  meet- 
ings, and  other  examinations  of  the  bank- 
rapt.  The  Court  of  Sub-diviaion  Practice 
b  next^stated;  From  this  part  of  the  book 
ire  extract  the  foUowing  summary. 

"  It  is  not  competent  for  a  subdivision  court 
to  commit  a  person  who  is  brought  before 
them,  for  not  answering  to  the  satisfaction  of 
the  commissioners,  unless  they  take  the  exami- 
nation themselves ;  asking  the  party  if  he 
4ihided  by  his  former  answers  will  not  be  suffi- 
^ent.  The  warrant  must  set  forth  such  speci- 
ficailoQ  of  the  questions  and  answers,  as  will 
^nflice  to  shew  the  court  upon  what  grounds 
the  commissioners  were  dissatisfied  $  but  the 
commisioners  arc  not  bound  to  point  out  any 
particular  answers;  ex  parte  Bardwell,  re  Fen- 
Mee,  12  L.  J. ;  I  Mon.  &  Ayr.  202. 

*'A  commitment  by  two  commissioners  of  the 
Court  of  Bankruptcy  is  valid  i  in  re  Smith,  1 
Mon.  &E.  418.  lu  this  case  three  commis- 
ooners  were  present,  but  the  warrant  was  only 
ngned  bv  two.  But  where  a  bankrupt  was 
examinea  by  one  commissioner,  and  commit- 
ted to  the  custody  of  the  messenger,  and  after 
a  short  time  brought  before  two  commission- 
ers, who  asked  him  a  few  questions  and  then 
committed  him,  that  commitment  was  held 
bad,  ex  parte  Lampan^  1  Mon.  &  Ayr.  193. 

"  The  examination  of  a  third  person  by  com- 
missioners is  hot  evidence  for  the  formation  of 
thdr  judgment,  but  merely  a  brief  to  enable 
them  to  interrogate  the  witnesses  ;  in  re  Good- 
im,  Mon.  &  B.  304. 

^The  eoumiseioners  have  no  power  under 


tiie  Mrd  and  dith  sectloiie  of  the  6  Geo.  4,  c. 
19.  to  examine  ^the  executor  of  a  debtor  to  tike 
bankrupt,  as  to  the  amount  of  assets  that  have 
come  to  the  hands  of  such  executor,  Ex  parte 
Soiarte,  1  Dea.  &  Chit.  311.  S.  C.  1  Mon.  & 
B.  495. 

''  The  questions  must  be  touching,  and  fbr 
the  discovery  of,  the  bankrupt's  estate. 

'*But  where  goods  had  been  sold  by  the 
bankrupt  to  a  party  for  a  price  considerably 
lower  than  what  he  gave  for  them,  the  latter, 
when  summoned  before  the  commissioner, 
was  held  bound  to  answer  the  question, 
"to  whom  did  you  subsequently  sell  these 
goods  ?"  for  it  materially  concerns  the  estate 
of  the  bankrupt,  to  ascertain  whether  the 
sale  by  him  was  ftona  fide.  In  re  Falk,  2  Dea. 
&  Chit.  416. 

"A bankrupt  is  bound  to  disclose  what  has 
become  of  his  property,  although  an  indict- 
ment is  pendinfi;  against  him  for  concealing  it, 
and  although  his  answers  may  tend  to  crimi- 
nate him,  ex  parte  Heath,  Mon.  &  B.  184.  dis. 
Sir  J.  Cross ;  and  although  his  answers  may 
tend  to  convict  him  of  perjury  on  a  former  oc- 
casion, re  Smith,  2  Dea.  and  Chit.  230 ;  Cross, 
J.  dissenting  on  the  ground  of  the  assignee's 
motive  in  putting  the  question;  or  of  conceal- 
ing his  effects ;  in  re  Feahe,  2  Dea.  &  Chit. 
227;  Mon.  &B.  215. 

"  The  commitment  must  be  under  the  hands 
and  seals  of  the  major  part  of  the  commission- 
ers, and  directed  to  the  messenger  and  hb  de- 
puty ;  it  embodies  a  history  of  the  proceedings, 
such  as  the  issuing  of  the  fiat,  the  commission- 
ers having  Qualified,  the  adjudication,  the  no- 
tice in  the  Gazette,  the  surrender  of  the  bank- 
rupt, and  the  several  adjournments  of  his 
examination,  and  then  hi<i  last  attendance  for 
the  purpose  of  passing  his  examination;  it 
then  states,  either  that  he  refused  to  be  swon^ 
or  that  he  was  sworn,  as  the  case  may  be^  and 
the  ouestions  put  to  him,  and  alleges  either 
thajt  lie  refused  to  ^ve  any  answer,*  or  *'  any 
other  than  the  following  answer,  that  is  to  say,*' 
and  then  setting  out  the  answer,  and  alleging 
it  not  to  be  satisfactory  to  the  commissioners ;  it 
concludes  with  ordering  the  messenger  to  take 
him  into  custody,  and  convey  him  to  the  pri« 
son,  and  ordering  the  gaoler  to  receive  him, 
and  keep  him  and  detain  him  safely  *'  without 
bail,  until  he  shall  submit  himself  to,"  &c.,  and 
full  answers  make  to  our  or  their  satisfaction 
to  the  questions  so  put  to  him  by  us  as  afore- 
said, and  sign  and  subscribe  such  hiH  examsna^ 
tion. 

"  The  words  in  the  conclusion  of  the  warrant 
must  be  narrowed  so  as  to  have  direct  refer* 
ence  to  the  offence  imputed  to  the  bankrupt 
in  the  preceding  part.  Thus,  where  it  was, 
"till  he  conform  to  our  authority,"  it  was  hold- 
en  bad.  Bmyeey'e  caee,  1  Salk.  348;  1  L. 
Raym.  99 ;  "or  otherwise  be  discharged  by 
due  course  of  law."  ffofiingshed*e  caee,  1 
Salk.  351 ;  2  L.  Raym.  851.  Even  a  commit- 
ment,  till  he  should  "  full  answer  make  to  all 
such  questions  as  shall  be  put  to  him  as  afore- 
said," Miner's  ease,  2  W.  Bl.  882,  altiiough 
'  these  words  were  tiie  general  words  In  tte 
statute.  B  3 
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Aj)i0hei^  iJmSMft^ 


V  But;  wkoa  ,th«  idoawoUqifHt  iv««  f»r  refuf- 

log  fo.be.  aworxi^  (KfM^e  tha^wprds  *'  UQUl:^tt<;h 
.  t^ljie  aahe  &hall  submit  himself  to  us^.or.to.tJie 
luajor  part  of  tUc  said  comiuissioners  by  the 
eaiA  ^ommissiou  n^tned  and  authorized,  s^d 
take  the  oath  prescribed  by  law  for  that  pur- 
pose, and  fuJl  answer  makei'to  our  or  tneir 
satisfaction,  to  the  questions  which  uifty  be  put 
.to  him  by  virtue  of  the  said  comnjifiaion," 
were  holden  sufficient.  Nohei  v.  MouHtnin^kSe 
y.  3  B.  &  B.  233  J  7  Moore,  39." 

The  Jurisdiction  of  the  Court  of  Review 
is  next  considered,  and  finally  the  import- 
ant subject  of  Costs.  Under  the  latter 
bead,  we  select  the  following. 

V  A  liberal  construction  has  been  put  UDon 
'this  clause  by  the  court,  ea  parte  Ketf,  Mon. 

133;  ex  parte  Emery,  Buck.  422.  It  was 
•fbrmerly  held  necessary  to  point  out  objection- 
able items  in  the  petition  praying  the  re* taxa- 
tion, but  although  it  may  oe  more  safe  or  pru- 
dent to  do  so,  it  is  not  necessary,  ex  parte  AVy, 
*  Mon.  13 ;  tbui  provision,  however,  only  applies 
as  Ijctween  the  assignees  and  the  estate,  so 
'that  the  solicitor  may  maintain  his  action  with- 
out their  bein J  so  taxed,  Fnher  v.  Filmer,  2 
Cur.  &  P.  92  ;  Tayhr  v.  APGaugan,  4  Car. 
&  P.  96.  The  court  can  order  the  bill  of  costs 
subsequent  to  the  choice  of  assignees  to  be 
paid,  although  the  assignees  have  no  assets  in 
their  hands,  c,%  parte  Coates,  1  Mon.  &  A.  328  j 
-as  the  claim  of  the  solicitor  is  founded  upon 
the  employment.  This  provision  does  not  ex- 
clude the  general  jurisdiction  of  the  court,  so 
that  an  assignee  who  was  not  a  creditor  was 
allowed  to  petition,  ex  parte  Barlow^  Mon. 
661. 

*'If  the  assignees  neglect  to  have  a  solicitor's 
t)iir  of  costs  taxed  by  the  commissioners,  the 
bankrupt  may,  after  having  settled  with  the 
creditors,  apply  to  the  general  juisdictibn  of 
the  courC,  ana  obtain  an  order  for  taxation,  eaf' 
parte  Bayley,  1  Mon.  208. 

*'0n  an  order  made  for  taxation  and  one-sixth 
taxed  off*,  the  solicitor  applying  to  confirm 
and  giving  notice  to  the  petitioner,  must  pay 
the  costs  of  the  petitioner's  appearance  on 
such  application,  and  also  costs  ot  the  petition 
and  oftaxation,<?.rpir/^A'M//««^,  IDea.&Chit. 
551.  When  several  bills  are  taxed,  one-sixth 
is  calculuted  on  the  aggregate  amount,  ea? 
parte  Barrett,  in  re  Barrett,  1  Mon.  A.  447, 

**'^.  employed  /?.,  a  solicitor,  to  strike  a 
docket  against  C,  which  is  done,  but  after- 
wards abandoned.  Subsequently  J^.  employs 
D.  to  strike  a  docket,  which  is  regularly  fol- 
lowed up ;  held,  that  j4.  is  not  entitled  to  have 
BJ's  costs  taxed  under  the  commission ;  ew 
parte  Ncal,  1  Dca.  &  Chit. 

"  Where  an  order  has  been  made  for  the  tax- 
ation  of  a  solicitor's  bill  of  costs,  semble,  that  a 
suliscqiient  petition  for  the  costs  of  the  taxa- 
tion, ciinnot  I)e  heard  mitil  the .  master  has 
made  his  ccrtificiitc,  nor  unless  the  original  pe- 
tition ioiulso  get  down  in  the  paper,  eje  parte 
Eiscc,  2'Dea,  &  Qat.  332. 


GeOf  4.^c.  16,  8. 14^.  to  re-t«x  a.8<MAc{torV  biQ, 
it  is  not  necessary  to  serve  the  assignees,  far 
parte  Payne,  1  Mon.  &  B.  456. 

<'  The  court  will  not  allow  a  messenger's  bill 
to  be  tuEed  after  a  lapse  of  five-  yean,  wUefs 
thefe  be  a  charge  of  fraud  lately  discovered,  €f 
parte  H^Ument  ra  IFiimeni,  Law  Joorn.  .zlL 
173.     .  .  ,       . 

'*  By  the  .^th  section  of  the  B.  C.  A.  it  U 
enacted,  that  all  costs  of  suit  between  party 
and  party  in  the  said  Court  of  Review  shall  he 
in  the  discretion  of  the  court,  and  shall  be  tax- 
ed by  one  of  the  masters  of  Uie  High  Court  of 
Chancery 

'*  The  court  has  decided  that  the  costs  o£ 
proceedings  in  this  court  u^deir  a  London. fiat, 
are  to  be  referred  to^the  deputy  refi^strarfor  tax- 
ation, the  d^ty  of  the  commissioner  being 
merely  to  tax  the  petitioning  creditor's  cost^, 
and  the  costs  of  the  assignees,  es  parte  Reajn, 
in  re  Leech,  2  Dea.  &  Chit.  686. 

''  It  is  not  necessary  to  obtain  the  leave  <|f 
the  court  to  except  to  the  registrar's  pej^tificate 
of  taxation,  ewpitrt€  Crochwell,  1  Mon.  &  Ayi;. 
379." 

Tables  of  Costs  are  given,  on  the  authOf 
rity  of  the  taxing  Registrar ;.  and  the  whole 
work  appears  to  be  carefully  and  cbnosely 
written. 


A  Treatise  on  the  Disposition^  and  Comm^ 
ance  of  Lands  entailed;  and^  of  the  JS2r- 
tates  and  Interests  of  Married  Women  ^ 
and  on  the  several  Acts  ofSSf4  Will,  4;, 
regarding  the  Abolition  of  Fines  mid.  Mar 
coveries.  Limitations  of  Actions  relating 
to  Real  Property,  and  the  Title  to  Dower » 
By  John  Tamlyn,  Esq.  Barrister  at  Law» 
London :  Richards  &  Co.  ! 

Amongst  the  numerous  works  on  the  late 
Real  Property  Acts,  we  haye  to  notice  on* 
just  publuhedby  Mr.  Tamlyii,  on  the  Akfb^ 
lition  of  Fines  and  ReooTeries,  the  Limita- 
tion of  Actions  relating  to  Real  Property, 
and  the  Title  to  Dower.  The  author  haa 
already  published  a  work  on  the  Inherits 
aiice  Act 

In  treating  of  the  Fines  and  Recoreries 
Act,  Mr.  Tttnil3r&  commences  with  Estates 
Tail  and  the  Interests  of  Married  Women. 
He  then  proceeds  to  Fines  and  Recoveries ; 
their  abolitioil ;  covenants  or  agreements  to 
levy  fines  or  suffer  recoveries  entered  intq 
before  the  let  Jan.  1834;  the  tentue  of 
ancient  demesne ;  fines  and  recoveries  re-^ 
quiiing  amendment:  tenants  to  the  praer- 
cipe ;  copyholds  and  customarj"  freeholda. 

The  suijject  of  Warranties  under  the  act 
is  next  considered ;  and  then  the  convey- 
ance of  estates  tail,  under  which  la^ter'head 
are  comi^riaed  the  power  of  the  iw^timl  tenmit 


>^itmk9i^^N€m.iB9^, 
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%l  t»f6  ^IttpcM  »  kmti  ih'fBe  rini)^;  and 
that  ^hether'tbe  estate  t«41  bpis  or  has  not 
been  divested  or  p4t  to  a  ?7ght^;rr  expectant 
.^irs^^io^.^jr-^j^sg  fe€i?>--cpnft;mation  of 
-mdaUe  «statea;-^m6ctga99}«tr^ 
of  '<)uipo6itio&  ctf  lands  Irf 'tienanttiitt  taB, 
mici  ciic^'mFQiuicnt  fUr  ui[&  ciccci*' " 
..  ProtiectaB  of.S'ettibni'eiit8*fottn'tiM.n0Xt 
subject  of  confflderation :  iacladiiig  tenants 
of  the  freehold  in  possession,  having  con- 
veyed his  estate  on  or  before  the  3l8t  Dec. 
1883; — owners  of  fee  simpk  in  remainder 
or  reversion  in  fee,  vdip«  on  or  before  the 
-Slst  Dec.  183d>  disposed  thereof^  and  who, 
but  for  the  dOth  section  of  the.acti  would 
have  been  the  protector;— trustees  before 
the  act. 

Protectors  of  settlements  not  affected  by 
the  foregoing  observations  are  then  noticed, 
naiiiely,  tenants  by  the  curtesy ;  protectors 
under  resulting  uses  and  trusts ;  leases  and 
appointnle&ts  for  lives  at  a  rent ;  the  mode 
by  whidi  a  protector  is  to  ^ve  his  consent ; 
protectors  of  the  estates  of  married  Women 
not  limited  to  their  separate  use ;  protec- 
tors of  the  sc]parate  estates  of  married  wo- 
men;  protectors  being  infen^^  their  exis- 
teoQ^  being  doubtful— cases  of  a  prior  estate 
uidiiopTDtector;  protector  being  a  luna- 
tic or  idfiot  j:i  protector  appointed  by  the  set- 
tloF  of  the  deed ;  other  matters  regarding 
the  office  of  protector ;  Courts  of  Equity  in 
xegard  to  protectors.  The  following  sub- 
jects, are  th^  treated  of,  in  relation  to  the 
fe«mt  act :  «-r  Copyholds  and  customary 
freeholds ;  estates  and  intereto  of  married 
women ;  •  bankruptcy— ^ base  fees  in  bank- 
ropt  tenant  in  t^;  bankrupt  tenant  in  tail; 
disposition  under  fiat  after  his  death; 
bankrupt's  lands  in  Ireland ;  rents  and  pro- 
fits of  tends  of  bankrupt ;  monies  to  be  laid 
oat  in  the  purchase  of  land  to  be  settled  14 
tail,  in  England  And  Ireland ;  other  biatters 
as  to  SDcknowledgmeilt,  iniolment  fees  and 
charges,  &c. 

Mr.  Tamlyn  ./concludes  this  part  of  iiis 
book  by  the  following  observations. 

^'^It  has  now  been  shewn  howfinr  this  act  for 
abolisbing'  fines  and  recoveries  has  provided  a 
sobetilntion  df  more  sampie  dr  other  modes  of 
istoranee-*-4(  restdts  that  they  produced  effects' 
whicli  are  not  provided  for  by  theact^  as  a  title 
by  non-claim ;  and  rights  mij^ht  hove  been  af- 
fected by  them,, for  which  no  substitute  hat 
been  given,  particidarly  in  relation  to  contin* 
ffent  remainderB;.  (See  ante,  p.  2|  f^ak  v« 
Edwards,  3  Yes.  37^ ;  /»  re  Marrnon^  3  Ans* 
836 ;  and  Fearne's  Cont.  Rem.  d57>  6  ed.)  It 
is  UoWever  understood,  that  this  measure  will 
be  perfeetied  by  other  acts  t^  the  Legisktare, 
aad  the  late  Statute  of  Limitations  has  provided 
i  lNtf)9tHQte  for  the  title  by  nen-dafan/^ 


III '  i«fei>eaM  to  the  defdet  la;  Ibe  amA  re- 
lating to  contingent  femainders,  a  case  has 
recently  occurred'  in  actual  jJrattice,  stated 
vol.  9,  *p.  502. 

The  author  then  enters  upon  the  latfe  Stai. 
tute  of  Limifations  relating  to  Real  Proper* 
ty,  but  has  made  no  observation  on  its  eon^ 
struotiott  or  effect  that  we  deem  neeessary 
to  ^traot. 

Lastly,  the  Dower  Act  is  brought  under 
consideration  : — 1st,  as  to  marriages  since 
the  1st  January,  1834  :  2d,  Gift  or  bequest 
out  of  personal  estate  or  land,  not  liable  to 
dower ;  3d,  Arreara  of  dower ;  and,  4th, 
Free^bench. 

We  have  thus  stated  an  outline  of  Mr. 
Tamlyn's  labors  on  the  present  occasion, 
and  must  forbear  instituting  a  comparison 
between  his  merits  and  those  of  his  prede* 
cessors.  Our  duty  is  often  best  performed 
both  to  the  author  and  the  profession,  in 
merely  stating  a  correct  and  ^11  analysis  of 
a  work,  leaving  our  brethren  to  avail  them<- 
selves  of  its  contents,  according  to  their  se- 
veral wants  in  the  course  of  their  study"*  or 
practice. 


Lists  of.  King's  Counsel  and  Serjeants  at 
Law,  according  to  their  Rank  and  Prece- 
dency; Barristers  in  the  Metropolis  a$id 
the  Cwmtry,  viih  the  exact'  Dates  of  their 
Call;  the  Counsel  attending  each  Ciremti 
Regulations  of  the  Inns  of  Court,  fji^r  th^ 
Admission  of  Students  and  Calling' tothb 
Bar;  Special  Pleaders,  and  Cetiificatei 
Conveyancers,  London;  published  for  the 
Proprietors  of  the  Legal  Observer;  by 
Richards  and  Go.  • 

It  has  been  suggested,  that  a  separate  pub^ 
lication  of  the  Lists  of  the  Bar  would  be  ac^' 
ccptable'  to  the  Prdfession,  shewing  the  Yank 
and  precedence  of  the  seveAl  King's  Coun- 
sel an4  Seijecmt^,  and  the  order  of  senior!-' 
ty  of  the  Outer'  Bar,  with  the  exact  date  of 
the  call  of  eaoh  RIember,  and  the  Inn  pf 
Court  to  which  he  bebngs.  These  portiona 
of  the  Legal  Almanack  and  Rcmemlirancer 
have  ■  been  accordingly  detached  from  t^id 
Calendar  and  lists  of  a  temporary  nature. 
This  separate  (publication  also  includes  the 
C^iKtSciof  the  Judges,  and  the  several, 
Couns^  attending  each,  with  the  Regulart 
tions  of  the  Fouir  Inns  of  Gouit  for  the  ad^' 
mission  of  Students  and  Calling- to  the  Bar>' 
and  a  List  of  the  Benchers  and  Officers  of 
there^eetive  Inns.    •       . 
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filB  PRA.CnOB  OF  RETADmiUS^     ' 

Wb  gave  some  of  the  rules  respecting  Iks 
retuners  of  coansel,  in  our  second  ▼olume,  pp; 
262^265.  We  now  add  the  following  case/ 
which  is  of  considerable  importance,  and  Ims 
been  recently  reported. 

This  was  a  motion  on  the  part  of  the  de- 
fendants in  the  cause,  one  of  the  objects  «f 
which  was  to  obtain  an  injunction  to  restridn 
Mr.  KinderMley  from  acting  as  counsel  forihe 
pkintiQs,  from  whom  he  had  received  a  re- 
tainer since  his  promotion  to  the  rank  of  king's 
counsel,  on  the  ground  that  Mr.  Kimderstef 
haA  drawn  the  answer  to  the  bill,  and  had 
otherwise  acted  in  the  progress  of  the  suit  on 
behdf  of  the  defendants. 

Mr.  Bickersteih,  with  reference  to-this  part 
of  the  motion,  said  that,  although  the  law  or 
practice  of  retainer  wasa  subject  not  altogether 
free  from  obscurity,  and  there  was  some  doubt 
aa  to  the  jurisdiction  of  the  Court  to  interfere 
with  matters  relating  to  the  retaining  of  par. 
ticular  counsel,  yet.  if  any  rule  upon  this 
subject  could  be  neld  to  be  clear  and  reason- 
able, it  was  tliat  where  a  counsel  had,  by  reason 
of  the  part  he  had  taken  in  a  particular  suit, 
possessed  himself  of  a  knowledge  of  the  case  of 
the  party  for  whom  he  acted,  he  ought  not  to 
TOceiTe  a  retainer  from,  or  afford  his  assistance 
to  the  opposite  side,  without  giving  notice  to 
the  party  for  whom  he  haa  previously  act- 
ed. In  CkolmBndeley  v,  dinlon,  19  Ves.  261 ; 
Coop.  80 ;  (and  see  Ex  parte  EUee,  Mont.  CU, 
in  Bankruptcy,  69,  and  Em  parte  Uayd,  in  the 
note  to  that  case,  and  given  2  L.  O.,  262) 
it  was  said  by  Sir  Samuel  RomHtff,  in  theargu- 
0ient,  that  great  laxity  prevailed  at  the  bar  as  to 
retainers,  and  that  a  difficulty,  when  it  oc- 
coired,  was  usually  referred  ta^  some  other 
counsel ;  and  Lord  Etdom,  in  his  judgment, 
made  the  followio|^  observations : — *' The  prac- 
tice of  the  bar  m  my  time  was  this;  if* a 
retainer  was  sent  by  a  party  agamst  whom  tft^ 
counsel  had  been  employed,  the  retainer  l»eing 
in  a  cause  between  the  same  parties,  the  coun- 
sel before  accepting  it,  sent  to  his  foriher 
client  stating  the  circumstance,  and  giving  him 
the  option.  That  has,  I  believe,  been  re- 
laxed ;  and  the  C  >iirse  is  as  it  has  been  repre- 
sented at  the  bar.  1  do  not  admit  that  he  is 
bound  to  accept  the  new  brief.  My  opinion 
18,  that  he  ought  not,  if  he  knows  anything 
tlnit  may  be  pi«)udicial  to  his  former  clieat,  to 
accept  the  new  brief,  though  that  client 
refused  to  retain  him."  In  the  present  case 
the  defendants  insisted  that  a  particular  coun- 
sel, who  had  acted  on  their  benalf  in  the  pre- 
vious proceedings,  had  obtained  such  a  know. 


ledge  of  their  case  as  could  not  but  be  preji»* 
diml  to  them,  if  he  gave  hisprt>fe8siooal  aswil 
ance  to  the  other  side  ;  and  in  that  state  of 


circnmstances.  Lord  Elion*9^  opinion  went, 
undoubtedly,  to  a  distinct  recognition  of  the 
propriety  and  reasonableness  of  the  present 
apmication. 

The  Mauer  of  the  iMU,  (Sh-  C,  Pepye) 
without  calling  upon  theother  side  to  argue 
this  part  of  the  motioD,  said,  that  as  tlie  de- 


fewlaQCs  had  110I  talEflB  ^e  imhiI  mans  «f 
securing. the  professional  asnstance  of  Mr. 
KlnderSep^  the  Court  would  jiot  interfere. 
The  case  cited  went  to  show  Lord  Elthn*9 
opinion,  that  the  Court  had  no  jurisdiction  to 
interfere  in  questions  arising  upon  tlie  practwiB 
of  retahier.    Ba^  t.  Otout,  2M.  &  K.  316. 


INJUSTICE  OF  THE  TAX  ON  CERTI- 
nCATES  OF  PRACTICE. 

Sir, 
I  WAITED  this  morning  on  a  member  of  par- 
liament, with  whom  f  am  on  terms  of  mti- 
macy,  to  request  htm  to  present  to  the  house 
of  commons  a  petition  tor  the  repeal  c^the 
duty  on  certificates  of  practice,  in  thie  pe- 
tition I  had  urged  that  the  duty  in  question  was 
unjust,  because  it  operated' at  once  as  a  tax 
upon  parties,  and  as  a  burden  of  a  very  obnox* 
ions  description  upon  the  profession : — an  opi- 
nion I  am  happ^  to  see  expressed  in  your  num^ 
ber  of  25th  April.  My  friend,  who  prides  him- 
self upon  his  skill  in  political  knowledge,  and 
wraugnng,  immediately  exclaimed  against 
the  preposterous  proposition,  that  a  tax  pressed 
upon  a  particular  class,  and  at  the  same  time 
upon  the  whole  community :  for  so,  by  a  vague 
generalization,  he  construed  the  allegations  of 
my  petition.  I  did  not  find  fault  with  this  don« 
Strubtion,  for  indeed  it  was  tolerably  correct ; 
but  as  he  thought  by  an  apparent  and  sudden 
redactio  ad  absurdum  to  induce  me  to  abantton 
my  views  upon  the  subject,  I  felt  it  a  duty  Co 
myself  and  my  brother  professional  men,  to 
arfi^ue  the  matter  with  him ;  and  the  following 
debate  ensued. 

My  friend,  perceiving  that  he  had  not  my 
assent  to  the  mode  of  meeting  the  aUeffationa 
of  my  petition  by  the  argument  he  haa  nsed» 
proceeded  by  demanding  me  to  admit,  that  uni^ 
versally,  where  a  tax  is  imposed  on  an  article 
dealt  in  by  a  trader,  the  tax,  although  levied 
Actually  upon  him,  is  nevertheless  in  fact  paid ' 
by  the  customer's  giving  an  advanced  price 
for  the  article  in  Question. 

To  this  proposition  I  offered  no  other  ob- 
jection, than  that  it  did  not  decide  the  4^^ 
tion  of  the  duty  on  certificates,  which  I  amrm- 
ed  is  not  a  tax  upon  an  article  dealt  in  by  a 
trader,  but  a  tax  upon  him  personally  for  deal- 
ing in  such  article. 

*'  Of  course,"  replied  he,  "  but  that  is  mere- 
ly a  verbal  distinction.  The  consumer  of  the 
commodity  equally  pays  the  impost ;  and  the 
tax  is  levied  at  once  and  in  gross  upon  the  at- 
torney, because  it  would  simply  be  impossible 
to  coUect  it  in  detail  from  the  clients.''  "  I 
contend  that  the  difference  between  us  is  not 
merely  verbal,'*  said  I  in  return :  "  The  an- 
nual incomes  of  attorneys  vary  from  thousands 
to  hundreds,  as  the  quantityof  law  sold  by 
them  to  their  clients  varies.  The  clients  of  the 
wealtUest  member  of  the  profession  may  a* 
•  mount  to  500,  whilst  those  of  a  less  prosperous 
practitioner  will  not  exceed  fifty."  '*And 
what*'-4nt6mjpted  he^'*  has  that  to  do  with 
the  matter?"  I  answered  that  it  was  of  the 
.very  essence  bf  the  matter ;  for  if  thedutypaid 
1)y  the  twa  attorneys  is  alikci  it  follows,  m  or« 


IW  9toB(Aiakif^  or  p«tail«BOry  aolA  41110^!^^ 
suit  coimmeiiced  in  mmt  Oourt,  show  by  affidavit 
iIhU  tbe  turn,  specifiea  in  such  bill  or  note,  w 
any  p&rt  4&ereQf«  is  due  to  him  from  $be  d»- 
fehdant^  and  that  the  biU  qt  note  was  diawn, 
acc^ted,  made»  or  indorBe4  by  the  respective 
pel'sons  purportinjT  to  be  the  drawer,  acceptor, 
malcer,  or  indoraer  thereof,  and  that  demaiMl 
before  action  brought  was  made  upon  tike  de- 
fendant, for  the  payment  of  the  sum  so  due ; 
svi^  plaintiff  shall,  afkr  ser?iee  of  process  on 
the  Attendant,  be  entitled  to  a  rule  of  the  Cowti 
in  which  such  suit  is  commenced,  or  the.order 
of  a  Judffe  of  such  Court,  giving  the  defendant 
nptice  that  final,  judgment  will  be  signed 
against  liim  for  the  sum  sworn  to  be  due»  ui^ 
less  such  defendant  shall,  within  ten,day»aftQr 
the  senrice  of  the  rule  or  order,  give  seouriiy, 
to  be  approved  bv  an  officer  of  such  Court,  for 
the  payment  of  the  debt  and  C09t&,in  case  finiQ 
Judgment  shall  be  given  against  i^m,  or  unlesa 
thQ4efendant  shall  within  the  said,  tio^e  show 
on  oath  sufficient  cause '  to  the  said  Court  or 
Judge  of  sifch  Court  why  final  indgment 
should  not  be  signed  against  him,  andlhat  suok 
judgment  shall  be  so  sij^ned  unless  the  said 
defendant  shall  either  give  such  security  or 
shay  such  sufficient  cause ;  and  that  it  shall 
be  incumbent  on.  the  defendant,  in  showing 
cause,  either  to  admit  or  deny  on  oath  ia 
writingr  the  drawing,  accepting,  making,  or  iiw 
dorsing  of  the  said  bill  of  exchange  or  pronuB- 
sory  iiote. 

(B.) — That  if  the  property  so  assigned  shall 
n<^  be  sufficient  to  satisfy  the  judgment  and 
expenses,  it  shall  \^  lawful  for  the  said  coa^ 
mi8sioner,*on  application  of  the  plaintiff,  to 
bripg  up  and  examine  the  defendant  or  other 
person  in  like  manner,  and  in  like  manner  to 
make  other  specifications .  or  memorandums^ 
and  aasign  such  other-property  of  the  defend* 
ant  as  to  him  shall  seem  fit,  to  be  sold,  disr 
nosed  of,,  and  applied  in  like  manner,  untU  the 
In4flpeut  is  satisfied:  provided  always  that 
wkflb  the  judgment  shall  be  satisfied,  and  the 
expenses  mcurred  as  aforesaid  shaJl  be  paid» 
the  assignment  of  the  defendant's  property,  a^ 
io  such  part  as  remains  unsold  or  undisposed 
0^  shall  be  thenceforth  void. 

(O— That  if  aay  defendant  fhall  be  a  trader 
yn\\im  the  meaning  of  the  laws  now  in  force 
respecting  bankrupts,  and  shall  have  final 
judginent  signed  against  him,  and  shall  no^ 
within  twenty.one  days  after  demand,  satisfy 
such  judgment,  he  snail  be  deemed  to  have^ 
committed  an  act  of  bankruptcy :.  Provided^ 
that  when,  any  writ  of  error  is  brought  upon 
any  Judgment,  such  act  of  bankruptcy  shall 
only  be  committed  on  a  like  default  after  con.* 
firmation  of  such  Judgment 

(D.)— That  it  Bhalf  be  lawful  for  the  Lord 
CbfUMiellor  from  time  to  time,  as  anv  vacanqr 
may  occur  in  the  numl>er  of  the  before  meor 
tioned  official  assif^ees,  to  appoint  some  other 
person  as  aforesaid  to  fill  anv  vacancy  so  xkv 
curring  i  and  in  case  of  the  death  or  removal 
of  any  official  assignee  who  may  have  been 
appointed  to  act  in  the  proceedinga  under  any 
petition,  it  shall  be  lawful  for  tne-commis* 
tibner  i^ider  Uus.act^  subject  to  any  rules  to  be 


that  the  one  v^l  have  to  divide  it  amongst  the 
^lls  of  his  five  hundred  clients,  whilst  the 
other  win  have  but  fifty  to  charge  it  against^ 
''  Yea^"  said  my  friend,  and  it  is  so  that  the 
pnUic  paya  the  dn^  in  both  eases/'  ''  You 
do  not"— observed  I,  in  rejrfy— **  make  strict 
Mplieation  of  ordinary  political  reasoning  to 
taiB  part  of  the  question.  You  must  admit,  at 
all  events,  that  if  the  poorer  attorney  is  reim- 
bursed the  duty  imposed  upon  him,  that  his 
chai^ges  must  be  larger  than  those  of  the  more 
extenaive  practitioner,  who  has  a  larger  num- 
ber of  clients  to  divide  it  amongst.  I  see  you 
admit  this :  and  you  will  not  hesitate  to  allow 
that  where  there  exists  a  difference  in  charges 
(ceteris  paribus)  customers  resort  to  the  trades- 
man or  professional  man  whose  prices  are  the 
lowest."  "  I  admit  it,"  interrupted  my  friend, 
"  and  that  this  leads  to  the  inevitable  conclu- 
sion, that  the  poorer  attori^ey  can/to/  charge  all 
the  duty  to  his  clients,  but  that  some  part  must 
be  borne  by  himself; — and  upon  reflection,  the 
greater  part."  "  Precisely  so,"  I  continued ; 
*'  and  the  residue  is  paid  by  lus  clients — the 
public.  So  much  as  is  charged  by  the  most 
extonsive  practitioner  to  each  of  bis  clients  on 
account  of  the  duty,  is  paid  by  every  client 
throughout  the  kingdom,  whether  his  profes- 
sional man  be  of  small  or  large  practice ;  and 
this  furnishes  the  measure  of  the  portion  which 
is  psld  by  the  public,  or  which— in  language 
more  calculatea  to  attract  attention — is '  the 
tax  upon  justice.* " 

My  friend,  with  his  usual  candour,  admitted 
his  first  views  to  have  been  incorrect.  The  re- 
mainder of  the  interview  was  occupied  by  an 
invesUgation  of  the  whole  matter,  or,  in  other 
words,  by  his  "  getting  up  the  case."  He  fi- 
nally adopted  my  view,  that  the  duty  presses 
upon  the  practitioner  in  an  inverse  ratio  to  the 
income  derived  from  his  practice ;  so  that  one 
extreme  (viz.  the  wealthiest  attorney)  is  rep^d 
die  whole  of  the  tax  by  his  clients,  whilst  the 
other  extreme  (viz.  the  poorest  attorney),  with- 
out a  single  client,  pays  the  whole  of  the  im- 
post lum^elf.  We  agreed  that  the  opinion  (al- 
Ihouffh  regarded  by  us  as  erroneous)  that  the 
tax  m  question  faUs  upon  the  attorneys  as  a 
class,  without  being  even  partially  reimbursed 
by  their  clients,  also  furjiisnes  an  argument  for 
its  repeal,  since  nothing  can  be  more  palpably 
unjust  than  to  tax  a  particular  body  of  indivi- 
duaia  towards  tbe  maintenance  of  the  state. 
We  also  agreed  that  the  allegation  urged  by 
some,  that  Sie  duty  is  paid  entirely  by  the  pub- 
lic, is  only  another  reason  for  its  being  abro- 
gated, since  the  spirit  of  the  times  and  the 
policy  of  the  legislature  are  favourable  to 
**  cheap  justice."  J.  R.  S. 

AMENDMENTS  IN   IMPRISONMENT 
FOR  DEBT  BIIiL. 

Th«  following  are  the  clauses  added  by  the 
8pedal  Committee  of  the  House  of  Commons, 
io  whom  this  bill  was  referred  : 

(A.>--Thatiftheplaintiffinanactionagsdn8t 
the  drawer^  acceptor,  maker,  or  indoraer  pf  a 


/ii^tMiibil^  Alto  B^^ 

|i6wep  (^  Hoy  ottiey  j[^f«oti ;  aod  et&ry  widi 
{^titionef  not  in  prison  or  eystody^  shall  tt  nil 
times  afber  filing  the'petition,  attend  such  e9- 
«i j^neef  \ipon'  e^ry  teasctoatilti  tfoliee  in  writing 
for  ihat  purpose'  giv«n  to^falM,-  of  MP  at  hts 
place  of  mode,  and  afcall  aseiiit  mtch  amigBC^ 
in  flrakittfif  out  the  accotmul  of  Ms  «8talet  and 
snieh  petitioner  may  «t  all  seaso^abte  times 
before  the  expiration  of  the  -aaid'  ftfrty^-t^o 
days,  or  anch  fnriher'ttae  as  abal)  b^  aliotv<ed 
to  him  to  finish  hid  examination,  inspect  hh 
book?,  papers,  and  ^riCingg  in  the  presence  of 
his  assi^rnee,  or  any  person  appointed '  by  liim, 
and  bting  with  hiuh  each  time  any  lm>  persons 
to  assist  him;  and  «v«ry  such  petitioner,  after 
iie  shall  have  obtainea  his  certificate^  a^all, 
npon  demand  in  writing  given  to  him^  or  left 
at  his  usual  place. of  abcrae,  attend  the  assignee 
to  settle  any  accounts  between  his  estate  and 
any  debtor  to  or  creditor  thereof',  or  attend 
any  court  of  justice,  to  give  evidence  touching 
the  same,  or  do  any  act  necessary  for  getting 
in  the  said  (Estate,  for  which  attendance  he  shall 
be  paid  five  shillings  per  day  by  the  assignee 
out  of  his  estate ;  and  if  such  petitioner  shall^ 
after  stich  demand  as  aforesaid,  not  attend,  or 
on  stich'  attendance  refuse  to  do  any  of  the 
matters  aforesaid  without  smflSd^nt  cause 
shown  to  the  commissioners  for  such  refnsa?, 
and  by  him  allowed,  the  assignee  malcing  proof 
thereof  upon  oath  befbrethe  said  commission- 
er, the  said  commissioner  mav, -by*  warrant 
directed  to  such  person  as  he  shall  think  prcH- 
per,  canse  such  petitioner  to  be  appreheiraed 
and  committed  to  such  prison  as  he  shall  think 
fit,  there  to  remain  until  he  shall  conform  t6 
the  satisfaction  of  thei  said  commiasionar. 
iTh  b^  continued,'] 


I  -Ma^g^  10  bai^r^pCB,  to  appoint  «aol^r 
laffidal  awignao  Ift  the  ]^e  o/the  offielal4id- 
-signeo  who  jhalUiave  «•  died  or  b€fen  removed. 
.  '  <BO-***That  a  certificate '  bf  the  ap^intment 
«f  iu«h  assignee, , purporting  to  be  under  the. 
.  hand  oi  a  •  eoBMiiissioner,  •  sMl  be '  received  as 
^^deoce  o£  suoh  appointment  ici  idi<  Courts 
•aad^pkeea  Whhout  farther  proof. 

(i^H-That  the  oommissioner  brwhom  any 
4|»ffieiaV  assignee  oMy  be  appointed, may  order 
-Mid  aUow  to  be  jMttd  out  of  the  petitiancr's 
€8tate  to  the  omdal  assignee  thereof,  as  a 
CMMBeration  for  liis  services,  «uch  snm  of 
-money  as  shall  appear  to,  such  commissioner, 
•tipoa  considehition  of  the  amouut  of  the  peti- 
ition^i  property  andtlie  nature  of  thedaticis 
46*  be  performed  by  the  offioxi^  assignee,  ta  be 
j  orst  -and  rmeonable. 

•  (0.)-^That  notiing  in  this  act  contained 
•ihall' entitle  a  trustee  appointed  by  a  eommis- 
aioner,  or  the  assign^  orthe  estate  and  efi^ts 
of  any  sueh  petitioner,  b^ng  or  having  heeh 
^«n  officer  o§>the  army  or  davy,  or  an  officer, 
ielerk,  or  otherwise  employed  or  engaged  in 
the  service  of  hia  Majesty  in  the  customs  or 
ekdae,  or  any  oivil  omee  or  other  department 
whatsoever,  er  being  or  havin?  been  in  the 
^Dttval  or  military  service  of  the  East  fndia 
Company,,  or  an 'officer  or  clerk^  or  otherwise 
-employed  or  engaged  in  the  aervice  of  the 
Court  .of  Directors  of  the  fiaid'<k)nipany,'or 
being  otherwise  in  the  enjoyment  of  auy.pt^n'- 
«ion  'Whatever  under .  any  department  of  his 
Majesty'B  Qovjemment,  pr  from  the  said  Court 
t>f  Directors^  to  the  ptff,  half-j^y,  salary, 
iMnoluments  or  pension  6f  aay  soch  petitioner, 
fdv«  the  purposes  of  this  act:  Proviaed  always 
tieverthel^ssi  that^  it  shall  be  kwM  for  the  aaid 
^etomlssiotters  to  order  euch  portion  of  the 
pay,  hal^pay,  salary,  emojament?  or  pension 
t>f  aafyaucn  petitioner,  as  on  cpmmunieation 
from  ^he^saiq-  cmmmsaipners  to  the  Secretly 
ht  War,  or  the  Lords-  ConHnlssioners  of  the 
Admiralty,  or  the  Copmissioners  oftheCua- 
toisBii  or  Bxcise,  or  the  chief  officer ^of  the  de- 
p^tment  to  wldcheuch  petitioner  may  belong^ 
or  have  b<donged,  vnder  which  such  pay,  half- 
pay,  salary  or  emoluments  may  be  enjoyed -by 
'such  petitioner,  or  the  said  Gcntt'oi  Directors, 
he  may,  under  his  hand,  or  under  the  hand  of 
his  chief  secretary  or  other  chief  officer  for.  the 
lime  being,  consent  to  in  writing,  to  be  paid  to 
Bucfa  assignee,  in  or^er  that  the  same  may  be 
applied  m  paym<int  of  the  debts  of  such  peti- 
tioner, and  such  order  or  <ion8ent  being  lodged 
In  theoffice  of  the  Paymaster  of  his  Majesty's 
Iforces,  or  the  Treasurer  pf  the  Na^y,  or  of 
tfce  Secretary  of  the  said  Court  of  Directors,  or 
pf  apy  other  person  appointed  to  pay  or  paying 
Any«uch  pay,  half-pay,  salary,  emohiments  or 
pension  as  shall  be  speeifie<l  m  stick  order- and 
consent,  shall  be  paid  to  the  said  assignee  or 
trustee,  until  such  commissioner  shall  order  to 
ihe  contrary, 

(H.)  That  every  petitioner  shall  (if  thereto 
required)  forthwith  deKver  up  to  the  official 
assignee,  upon  oath  before  the  commissioner, 
^1  books  of  account,  pin)ers,'ai)d  writmgs  re- 
latmg  to  his  estate  in  hie  custody  or  pow^r, 
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BABBA8  GORPCB. — ^TOTBR. 

The  following  case  decides  a  new  point 

Manle,  on  the  13th  of  Jan.  moved  foi^  •  A<r« 
beas  corpus,  to  bring  up  the  %ody  of  Jonea, 
who  was  in  the  custody  of  the  sheriff  of  Here^ 
ford,  under  sentence  of  imprisonment  for  a 
misdemeanor,  upon  an  afiidavit,  which  stated 
that  he  yna  a  freeholder  of  the  county  of  Rad- 
nor, and  was  desirous  of  being  allowed  to  go 
to  give  his  vote  at  the  poll  expected  to  be  taken 
on  the  17th  instant. 

Lord  Denman,  C.  J.— We  think  that  there 
is  no  foundation  for  this  motion.  A  simihir 
application  was  made  to  me  some  time  ago  in 
chambers,  and  I  then  inauired  whether  there 
was  any  precedent  for  taxing  such  a  course, 
ahd  1  found  that  there  was  none. 

Littltdaie,  J. — There  is*  no  precedent,  and 
the  consequence  of  granting  the  ru)e  prayed  for 
would  be  to  expose  the  sheriff  to  an  action  for 
an  escape ;  for  the  party  at  whoae  suit  the  ap* 
plicant  18  in  custody  mifhi  dispute  tiie  autho^ 
rity  of  the  Court.     fViUtajM,  J.  concurred. 

Hul«  reiu0od.-^£«  parte  J9tie$,  4  K  &  M , 
340.  .     .  .   ; 


£«i^erIiH'«MrA  ■•  iB^  Bnkr^. 


«r 


;  '  ■ 


sirpBBroR  eouRTS. 


^L^  ADIN  9  .-7-PI«B  A. 

Ta  m  wpplmmkd  hHinUd  hy  tht  piaint^fs, 

'  io  the  original  idllf  the  d^imdant  pleaded, 
ihtti  he-  was  informed  anabeUnfed  i/mi  one 
eftke  eempUiwmU  hmi,  bq^e  ike  filing  ^f. 
the  svpplementai  AUl^  pnriedwith  all  hie  in- 
tereet  in  the  subfeoi  mwtter^  <tf.^  the^  suit : 
Heidi  thut  tkis  plea  i>  insf^ient,  and  it  ie 
aeeordingfy  overruled. 

Jieldaleo,  thai  a  party  who  parted  with  his. 

.  imeraet  in^  the  eubjeei  fnatter  Urfore  ihe 
fi^g^thempjdameKtalMll^  maysHU/ar 
manp  purpoees  be  made  a  proper  party 

.i^a.. 

This  cauHe  has -been  reported  in  the  Legal 
Observer,  id  three  of  its  most  important  stages 
—first,  the  Judgment  of  Lord  Lyndhunt,  0.  B. 
-vpoirlh'e  flrttfaeariftg*}  secondly,  the  same 
•learned  Lord's  judgment-  for  impbundlng'the 
purchase  money  traced  to  the  defendant's  bro- 
ker and  converted  by  Uun  into  stock^;  find 
thirdly,  his  Lordship's  judgment  upon  etxcep- 
tions  to  the  Master's  report,  and  upon  a  mo- 
tion for  paymefit  of  money  out  of  Courtt  both 
arising  on  tlie  plaintiff's  supplemental  biU.<^ 

A  plea  wasc  put  in  by  the  defendant  tp  that 
supplemental  bill»on  the  ground  that  one  of  the 
plaintiffs  therein  had  no  intercjit  in  the, suit ; 
which  plea  was  overruled  by  the  late  Lord 
Chief  Baron,  holding,  that  as  that  plaintiff  was 
iBtfll  liable  to  the  costs  of  the  suit  in  the  event 
'of  a  reversal  of  tlie  first  judgment  by  the 
Hotrse  of  Lords,  where  an  appeal  from  it  is 
lodged,  he  was  still  to  be  considered  a  proper 
party  to  the  supplemental  suit,  although  he 
dM  parted  with  his  interest  in  the  subject 
matter. 

There  has  been  now  a  rehearing  of  that  plea 
before  the  present  Lord  Chief  Baron  ;  befbre 
whom  the  matter  was  argued  by  Mr.  fFahe- 
fieid  and  Mr.  Lovatt  for  the  defendant,  and 
Wr.  Knight,  Mr.  fTigram,  and  Mr.  Sharpe, 
in  sup6ort  of  the  supplemental  bill. 
-  Lord  Ablngeft  C.  B  ,  having  taken  time  to 
cou^dei'  the  question,  gave  the  following 
judgment.— This  was  a  plea  to  the  supple- 
mental  bill,  the  original  bill  being  filed  by  the 
plsmtiffs, 'Mcssnr.  Small  and  others,  to  set 
aside  tin  agreement  entered  into  with  the  de- 
fendant, upon  the  grounds  suggested  in  that 
Bill;  and  requiring  Mn  Attwood  to  refund  a 
Sum  of  money  paid  on  that  aj^reement,  which 
waif  charged  in  the  bill  as  bemg  void,  by  rea- 
son t)f  misrepresentation  and  fraud.  The  bill 
was  filed  by  several  persons,  and  amongst  others 
by  Mr.  Bailey,  as  trustee  with  them  as  well  as 
in  his  own  right  The  prayer  of  the  bill  was 
that  the  money  paid  to  the  defendant  by  the 
Company,  might  be  paid  to  those  trustees  on 
behalf  of  the  Company  of  which  they  formed  a 
part.  An  answer  was  put  in,  and  the  matter 
was-  heard,  when  a  decree  was*  pronounced, 
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•eMoff^isliieiCiie  ngmatttti  abiPdi>grtpg«fc 
defendant  itOKOCOount,  atid  rvfenitig  ittotft^ 
•MuHery  to  take  an  account  Dfth«  carrying  dlk 
of  the  trade  in  the  meantime,  and  of  the  pr(/- 
fito  arising  th^efrom,  and  tliat  the  balancb 
should  be  placed  Jto,  the  one  side  of  ^hfe 
other,,  as  ifwas  found  to  exist.  After  the 
decree^  a  suppleoiental  bill  was  filed  bV 
ibe  same  parties;  and  that  hill  suggests;  thsU 
a"'  p<Hii(Meh--a  very  considerable  portion-^-df 
the  2{25^00(W.^  which  had  been  paid  to  tfe 
defendant,  bad  been  specifically  traced  by 
means  of  certain  securities,  which  he  need  nt/t 
specify;  and^  after  ^ing  the  history  of  this 
money,  Cbe  bill  called  upon  the  defendant  to 
^cover- the  fact,  andit  ended  witli  this  prayer, 
-^"ihat  the  Court  would-  declare,  under  the  ci  J- 
cumstanees  in  the  bill  mentioned,  that  die 
property  in  certain  bank  notes  specified  |iaU 
nwer  absolntelyoassed  from  the  plaintiffs  or 
the  British  Iron  Company ;  and  that— without 
pvajadice  to  tiie  lien  on  the  iron-works,  &c.  to 
secure  the  whole  amount  due  to  Ithem  from 
the  defendants,  and  wlfich  lien  the  plaintiffs 
claimed— it  might  be  declared  that  they  were 
entitled  to  the  aforesaid  sum  in  the  three  aAd  a 
half  per  cents.,. Which  was  purchase  with  the 
said  bank  notes,  the  plaintiffs  offering*  and 
undertaking  to  make  such  allotvance  to  extenfl 
to  such  notes,  in  respect  of  their  demand  upon 
the  ^fendant,  as  the  Court  ^ould  direct.*** 
To».thia  W!i  a  plea  was  jut  \t.  The  plea  was 
this  :'<•  Tliat  Francis  Bailey;  one  of  the  cbiOr 

?lainanti^;  did,  some  time  in  or  about  the  yew* 
888,  aibwrfately  sell,  dispose  of,  and  transfer, 
to  some  person  or  peirsons  nnkhown,  the 
whole  of  his  shares,  rights,  interest,  &c"  in  the 
partnewhip  or  company  in  the  said  bill  meiL- 
tioned,  arid  called  the  British  Iron  CompanVc 
and  that  he  (the  defendant)  was  infonbed,  ana 
verily  believed,  tlifat  from  that  time  P.  Bailey  did 
eeiase  to  b^  a  proprietor  or  member  of  the  said 
c'OBmany,  and' was  from  thenceforth  acquitted 
•tod  iiseharged  ^from  all  obligations  in  resp^cjt 
Of  behlg  a  proprietor  of  shares  in,  and  a  mem- 
ber of  such  comipany ;  and  that  from  Uiat  tin^c 
he  ceaaed  to  hav^  any  right,  title,  bf  interest  in 
sncb  partnership,  and  tie  matters  Which  were 
the  subject  of' the  bill,  and  which  wer^  m^tt- 
tioned  m  the  original  bill;  and' that  P,  Bailey 
forsome  time  previous,  and  at  the  timfeof  the 
filing*  of  the  supplemental  bill,  was  not  a  pro- 
prietor or  meiUber  of  the  said  partners)iip,  or 
had  any  interest  therein,  or  was  liable  in  any 
manner  in  respe<ii  of  any  matters  in  the  sai4 
ifupplementfel  bill  mentioned:"  ThlkplQa,!!! 
«nect,  was  intended  for  the  purpose  of  setting 
up  I  a  short  answer  to  the  bifi,  by  stating  facts 
which,  if  true,  and  incaipable  of  denial,  vv^uld 
putatt  end  to  the  case,  without  the  delay'  an4 
expense  of  putting  in  a  full  answer.  He  con- 
e«i>re()'thM  this  was  the  6nly  rational  olyect  of 
a  plea  to  a  bill,  whatever  might  be  the  nature 
of  such  bill,  becansei  as  the  Whole  matter  of 
the  plea  might  be  introduced  andtjaken  advan^ 
tagfe  of  in  the  answer,  it  was  obvious  that  th^r^ 
was  no  occasion  to  admit  of  the  plea  at  alU 
'  unless  for  the  sake  of  convenience,  and  th^ 
saving  iof  expense-,  by  imtting  the  matted  to  a 
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id  tlMM  wtkHog  ftmliei^  invM^ 
tion  uanecessary.  In  that  case,  it  became  im- 
portant that  the  plea  should  contain  yery.<|^ 
cific  allegations  incapable  of  denial.  He  knew 
very  well  that  it  had  been  said,  in  cases  where 
the  matters  were  not  precis^v  within  the  know- 
ledge of  the  party  alfeging  them,  that  it  would 
be  a  sufiBcient  ground  of  allegation  to  state,  to 
the  best  of  his  knowledge,  information,  and 
belief.  .This  jnight  be  true,  as  a  general  propo- 
aition ;  but  it  appeared  to  him  that  a  plea  of 
this  sort  must  be  tried  by  this  criterion :— ^u^ 
posing  the  pluntiff  were  to  take  bsue  upon  this 
plea,  what  would  be  the  result  ?  The  onuipro- 
oandi  would  be  cast  upon  the  defendant,  who 
pleads,  because  he  unaertook  to  show  that  the 
'plaintiff*,  Bailev,  had  not  any  further  interest 
'  m  the  suit ;  ana  having  no  further  interest,  the 
bill,  as  to  him,  must  be  dismissed  $  therefore, 
the  0nu8  probandi  falls  upon  the  defendant. 
Now,  what  was  the  plea  in  this  case?  The 
whole  rests  upon  information  and  belieL  and 
the  bsue  of  this  plea^  if  properly  taken,  must 
be  upon  information  and  belief;  and  if  so,  this 
would  not  be  an  answer  to  the  bill.  It  appeared 
to  follow,  from  what  he  had  said,  that  the  plea 
ought  to  be  clear  and  specific,  so  as  to.  require 
no  further  investigation  than  simply  to  ascer- 
tain the  truth  or  &lsehood  of  the  facts,  from 
whence  it  followed,  that  there  must  be  a  direct 
.affirmative  of  the  charges  alleged.  Here  there 
was  no  alleged  conveyance ;  they  only  stated 
their  belief  tnat  there  was  a  conveyance.  He 
would  conclude  that  the  matters,  aforesaid  were 
true ;  it  struck  him,  in  that  case,  that  the  onui 
probandi  would  be  cast  upon  the  defendant, 
because  he  pleaded  a  negative  to  matters  of 
which  the  plaintiff  showed  tbe  affirmative.  In 
this  case,  it  feU  upon  the  defendant,  who  was 
bound  to  state  his  facts  in  such  a  way  as  he 
would  be  capable  of.  proving  them ;  and  he 
ought  to  set  forth  before  the  Court  such  dis- 
tinct matter  as,  upon  the  face  of  the  plea, 
would  be  a  complete,  answer  to  the  bill,  tiier^ 
night  be  nothing  in  the  plea  but  what  was  j^r- 
fectly  true,  and  yet  it  was  not  an  answer :  it 
only  stated,  upon  information  and  belief,  that 
|a  conveyance  had  been  made  to  some  person  or 
persons  unknown  at  tbe  time.  ^  What  would 
DC  the  legal  consequences  of  this,  if  some  of 
the  facts  were  true  and  others  false  i  It  struck 
him  that  a  mere  suggestion  of  a  partv  could 
)iot  be  any  sufficient  answer  to  the  bill.  He 
t^hed  to  be  fully  understood  as  not  laying 
down  any  general  rule  for  pleading  upon  facts, 
which,  from  their  nature,  must  be  unknown  to 
the  defendants,  but  upon  the  criterion  that  the 
anus  probandi  was  thrown  upon  the  defendant, 
and  that  what  he  was  about  to  prove  he  ought 
to  be  capable  of  stating,  and  was  bound  to 
•tate.  Ilie  defendant  did  not  state  how  he 
became  possessed  of  this  information,  or  what 
was  the  nature  of  it,  or  from  whom  he  got  it. 
It  appeared  to  him,  that  in  this  particular,  the 
plea  was  not  sufficiently  clear  and  specific  to 
put  an  end  to  further  inquirv.  Tliere  was 
another  ipound  upon  which  tiaiiey  might  have 
parted  with  his  interest,  so  as  to  produce  very 
oifiereut  results— he  might  have  assigued  his 


Interest  in  sodi.a  maoiier  at  lo  kBep  tt  alive  In 
the  suit,  and  to  bind  him  to  the  consequences 
of  it.  The  plea  did  not  state,  (he  specific  mode 
of  assignment,  but  merely  stated,  upon  infor- 
mation and  belief,  that  an  assignment  had 
taSseh  place.  The  real  question' was,  whtther 
supposing  Bailev  to  have  parted  with  his  inte- 
rest after  the  bill  was  filed,  whether  still  he  had 
not  a  continued  interest  in  the  auit,  as  eatitied 
him  to  prosecute  it ;  and  if  he  bad,  then  he 
also  had  an  interest  in  filing  the  supplemental 
bill,  for  the  purpose  of  modifnng  the  rights  of 
the  parties  under  the  suit.  On  these  grounds, 
therefore,  it  appeared  to  him  that  F.  B^ley 
was  a  proper  party  to  the  supplemental  bill, 
and  the  plea  must  be  overruled,  with  costs. 

Small  and  othen  v.  Attwood.     Sittings  at 
Grays  Inn  HaU,  Feb.  10th  and  2lst,  18;i6. 


Ctnaxann  pieai. 

NBW  BULKS  OF  PLBAD»MO. — ^ASSUMPSIT.*-- 
GBNERAL  ISSUE.  —  ILLBGALITT  OF  COK- 
TRACT. — ^LITBRART  FROPBRTT. 

Where  an  action  is  brought  try  an  author  f^ 
the  price  of  a  dramatic  composUion  Mr- 
gained  andioldhy  him  to  another  nenon, 
and  the  dtfendant  seeks  to  avoid  the  con- 
tract  far  the  purchase  on  the  ground  that 
the  assignment  ought  to  have  been  in  writ- 
ing, that  obfection  must  be  pleaded  specialfy, 
and  cannot  be  taken  advantage  tf  by  the 
defendant  under  the  plea  of  non^ssumpsit. 

In  this  case  cause  was  shewn  against  a  rule 
for  setting  aside  the  verdict  found  for  the 
plaintiff  in  this  case,  and  entering  a  nonsuit. 
It  was  an  action  brought  by  the  plaintiff  to 
recover  the  sum  of  15/.,  as  the  price  pf  a  cer- 
tain dramatic  piece,  and  the  sole  right  of 
acting  it,  bargained  and  sold  to  the  defendant. 
The  defendant  pleaded  non-assumpsit.  ' 

At  the  time  of  the  trial,  before  the  under- 
sheriff  of  the  county  of  Middlesex,  a  verbal 
agreement  on  the  part  of  the  defendant  to  pay 
the  sum  of  15/.  to  the  plaintiff  for  the  pieco  in 
question  was  proved. 

On  the  part  of  the  defendant,  it  was  object- 
ed, that  such  agreement  ought  to  be  in  writing 
in  order  to  enutle  the  plaintiff  to  recover. 

On  the  part  of  the  plaintiff,  it  was  contended, 
that  according  to  the  new  rules  of  pleading 
such  a  defence  ought  to  have  been  put  on  the 
record. 

The  under-sheriff  would  not  decide  that 

?|uestion,  but  left  the  case  to  the  jury  upon  the 
acts,  leaving  the  defendant  to  move  the  Court 
above  should  it  become  necessaiv  by  the  find- 
ing of  the  jury,  in  order  to  take  the  opinion  of 
the  Court  as  to  the  construction  of  the  rule  of 
pleading. 

The  jury  found  a  verdict  for  the  plsdntiff*, 
damages  15/. ;  and  leave  was  then  given  to  the 
defendant  to  move  to  enter  a  nonsuit. 

A  rule  nisi  having  been  obtained  for  that 
purpose,  and,  in  the  alternative,  for  a  new 
trial, — 

Cause  was  now  shewn  agpsinst  it.  It  was 
coQtoftded,  that  .whatever,  might  be  tho  con^ 
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SQUcliioii  of  the  8  Ann.  c.  19;  a.  1,  or  of  the 
3^4  W.  4,  c.  15,  8.  2,  in  rendering  the  agree- 
ment  for  ^e  sale  of  the  dramatic  piece  Void 
because  it  was  not  in  writing,  advantage  must 
b^  taken  of  that  defect  by  special  plea,  and 
could  not  be  rendered  available  under  the  plea 
of  non-assumpsit.  A  contract,  in  fact,  was 
here  alleged  and  proved,  and  it  could  only  be 
some  provinon  either  of  the  common  law  or 
of  the  statute,  which  could  render  it  unavail- 
able..  Stich  matter,  by  the  express  provisions 
of  the  new  Pleading  Rules,  under  the  title  of 
Assumpsit,  must  be  made  the  subject  of  spe- 
dal  plea. 

In  Support  of  the  rule  it  was  submitted,  that 
the  pleading  rule  in  question  only  referred  to 
those  cases  where  the  plaintifT  sought  to  en- 
force a  contract  which  was  in  itself  .good,  but 
vduch  became  bad  in  consequence  of  some 
legal  provision.  Here,  however,  the  plaintiff 
ud  not  stand  reoiui  in  curia,  except  by  piov- 
iag  tlttt  the  contract  or  assigning  was  in  writ- 
ing. 

The  Cmart  was  of  opinion  that  in  this  case  a 
contract,  in  fact,  having  been  alleged  and 
proved,  whatever  was  to  render  it  ineffectual 
ifl  point  of  law  m  ust  be  specially  pleaded .  The 
objeetion  here  made  was  such  as  therefore  it 
oiu^t  to  have  been  specially  pleaded. 
,  Rule  discharged.*-— f^arnWf  v.  GiosMD,  £.  T. 
1«35.    C.  P. 


.  •  Whether  this  supposed  defence  ought  or 
ought  not  to  have  been  pleaded,  it  is  con- 
ceived, that  the  defendant  would  have  been 
entitled  to  recover  in  this  action.  The  de- 
claration was  for  the  piece  in  question,  and  the 
sole  right  of  acting  it  bamtined  and  sold.  No 
assignment  therefore  or  it  was  alleged,  and 
tiierefore  none  need  to  have  been  proved. 

But  supposing  any  siich  assignment  to  have 
been  necessai^,  it  need  hot  to  have  been  shewn 
to  have  been  in  writing. 

By  the  coinmon  law,  according  to  the  opi- 
nion of  ten  out  of  the  eleven  Judges  who  gave 
their  bpihiohs  in  Afiiiar  v.  Tayior,  4  Bur. 
3a03,  the  author  of  a  book  had  the  sole  right 
of  irst  publislung  it.  Then  came  the  8  Ann. 
c  19,  the  preamble  and  provisions  of  which  clear- 
ly shew,  tnat  it  was  the  intention  of  the  Legisla- 
tore  to  afford  additional  protection  to  the  pro- 
perty of  authors,  although  it  in  some  degree 
fimited  the  length  of  time  during  wluch  the 
authors  should  be  entitled  to  possess  the  abso- 
lute property  in  their  works.  The  provisions 
of  the  first  section  are — "Whereas  printers, 
booksellers,  and  other  persons,  have  of  late 
frequently  taken  the  liberty  of  printing,  re- 
printing, and  publishing,  or  causing  to  be 
printeo,  reprinted,  and  published,  books  and 
other  writings  without  the  consent  of  the 
authors  or  proprietors  of  such  books  and  writ- 
ings, to  their  very  great  detriment,  iftnd  too 
often  to  the  ruin  of  them  and  their  families : 
for  preventing  therefore  such  practices  for  the 
future,  and  for  the  encouragement  of  learned 
men  to  compose  and  ^vrite  useful  books,  be  it 
enacted,  that  from  and  after  the  tenth  day  of 
Apr9»  1710^  the  author  of  aiiy  book  or  bookb 


already  printed  who  httth  not  tAuMBferred  lo 
any  other  the  copy  or  copies  of  such  book  or 
iimk]^,  share  or  shares  thereof,  or  the  book* 
selLar  or  booksellers,  printer  or  printers,  or 
other  person  or  persons,  who. hath  or  have 
purchased  or  acquired  the  copy  or  copies  of 
any  book  or  books  in  order  to  print  or  re^ 

I^rint  the  same,  shall  have  the  sole  right  and 
iberty  of  printing  such  book  and  lKK>ks  for 
th^  term  of  one-and-twenty  years,  to  com- 
mence from  the  said  tenth  day  of  April,  and  no 
longer;  and  that  the  author  of  any  book  or 
books  already  composed  alid  not  printed  and 
published,  or  that  shall  hereafter  be  composed,  - 
ao'd  his  assignee  or  assignees^  shall  have  the 
sole  liberty  of  printing  and  re^irinting  such 
book  and  books  for  the  term  of  fourteen  years, 
to  commence  from  the  day  of  the  first  publish-  > 
ing  tlie  same  and  no  longer;  and  that  if  any 
other  bookseller,  printer,   or  other  person 
whatsoever,  from  and  after  the  tenth  day  of 
April,   1710,  within  the  times  granted  and 
limited  by  this  act  as  aforesaid,  shall  print,  re- 
print, or  import,  or  cause  to  be  printed,  re- 
printed, or  imported,  any  sttchl>ook  or  books, 
without  the  consent  of  the  proprietor  or  pro- 
prietors thereof  first  had  ana  obtuned  in  writ- 
ing, signed  in  the  presence  of  two  or  more 
credible  witnesses ;  or  knowing  the  same  to  be 
80  printed  or  reprinted  mthout  the  consent  of 
the  proprietors,  shall  sell,  publish,  or  expose 
to  salci  or  cause  to  be  sold,  pubUshed,  or  ex* 
posed  to  sale,  any  such  book  or  books,  with- 
out such  consent  first  had  and  obtained  aa 
aforesaid:    then  such  offender  or  offenders 
shall  forfeit  such  book  or  books,  and  all  and 
every  sheet  or  sheets  being  part  of  such  book 
or  books,  to  the  proprietor  or  proprietors  of 
the  copy  thereof,  who  shall  fortnwith  damask 
and  make  waste  paper  of  them ;  and  further, 
that  every  such  offender  or  offenders  shall  for- 
feit one  penny  for  every  sheet  which  shall  be 
found  in  his,  her,  or  their  custody,  either 
prbited  or  printing,  published,  or  exposed  to 
sale  contrary  to  the  true  intent  and  meaning  of  • 
this  act ;  the  one  moiety  thereof  to  the  Queen's 
most  excellent  Majesty,  her  heirs  and  succes- 
sors, and  the  other  moiety  thereof  to  any  per- 
son or  persons  that  shall  sue  for  the  same,  to 
be  recovered  in  any  of  her  Majesty's  Courts  of 
Record  at  Westminster,  by  any  action  of  debt, 
bill,  plaint,  or  information,  in  which  no  wager 
of  law,  essoign,  privilege,  or  protection,  or 
more  than  one  imparlance  shall  be  allowed.^* 

It  will  be  se^n  from  reading  this  section,  that 
no  new  provision  was  intromiced  for  the  pur- 
pose of  limiting  to  any  particidar  form  of  con- 
veyance the  mode  in  which  an  author  should 
convey  his  rij^ht  of  property  to  another^  al- 
though to  entitle  the  assignee  of  the  author  to 
recover  for  an  injury  done  to  his  supposed 
ri|rixi  of' property  under  the  assignment,  it 
would  be  necessary  to  have  the  assignment  in 
writing.  All  the  cases  which  have  been  de- 
cided on  this  statute,  have  proceeded  on  the 
question,  as  to  whetjier  the  assi^ee  has  a  right 
without  such  assignment  in  wnting  to  recover 
against  a  third  person  for  an  alleged  infringe- 
meat  on  the  puhlioaiioo  of  the  book  assgnodt 
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itA^2»  held,  that  an  atagnmeiit  of  eop}Tight  of 
a-fOn^mdBt'be  tn  writiH|f,  in  order  to  enti^k 
tlieasBk^tite  toMnaiiilaiQ-an  adtioD  on  the  cose 
fdr  pirktinff  it.«  There  Lford  ^i^Aon>ei^4, 
C«  >J.  mi6,  thfrt  the*  statate >  having  ireqnlred 
thftt  the  foment  of  4he  prbprietor/m  droer  to 
ailth«x4^e  the  prh&tiiig-  or :  reprimhig  of  any 
book  bf«By«t»er'peiiBonv  shall  be  in  writlnfif, 
the  vonolfisionf font  itseelned  almdst  irresi8ti.> 
bkrj  that  llhe  assi^imieiitiRUBt  d«o  be-  in  writ* 
in^';  for  if  the  licence^  which  ifi  the  lesser  things 
must  bean':wHtingj  h/srtiori,  the  asdgnment/ 
\viiieh4»«lte  greater  thing,  noust  also  be. 

'  €lemmtii  and  othen  v.  fFaiker,  2  B.  &  C. 
8Slv  An  vUithiirpulyHshes  his  work  in  a  foreign 
cotttif <y*fa  •  1814,  and  afterwards  agrees  to  sell 
to  i^.'the  ^dnsite  right  of  printings  the  same 
Wfjftk '  hi  this  country,  but  no  agreement  or 
cpwsati^  ift 'writing  was  then  entered  into.  ^. 
mibltshes^  thd  work  in  September  1814,  in 
Mngland;  In  1818,  B.  publishes  tbe^me  In^ 
Bngland.  Iti  1822,  the'  anthor,  by  an  agree- 
meatJu  writing,  assigns  to  //.  the  exclusrre 
right  of '^hitin^  the^work  in  Engknd :  Held, 
tiwit  ^.  Old  not  by  the  parol  consent  given  by 
the <aullior in  1814,  accjnire'the  exclusiveright 
tff  pobllshiKig  the  woik  in  England ;  secondly, 
that<lh^%edi2d  notbe  deemed  a  nnbiication  by 
the  'ai^thor,  ndt  being  made  on  nis  account  or 
fbr  his  benefit ;  thirdly,  that  the  pnblicatien  bv 
B'.  in  1818,  was  a  lawf\il  pubiicvtion;  and, 
fourthly,  that  the  author  could  not  afterwards 
lA  1822,  by  making  a  valid  asaj^nment  to  j4. 
enable  him 'to  ttiamtahi  an  action  against  i9. 
f6r  selling  a-  copy  of  the  same  work  after  such 
assignment  ^Vas  executed. 

The  case  Of  Jmneg  Potter  v.  .fFalker, 
4"  Camp.  8,  was  to'  the  same  eflTect. 

•  Latour  v.  Bland  &nd  anMfr,  2  Stark.  382, 
depended  dn  similar  ctrcumsfaances.  There  it 
v^s  held,  that  evidence  of  the  phuntiff  in  an 
action  fof  pirating'a  musical  work,  acquiescing 
i^  the  defendant's  publication  of  it  sij^  y^ars 
ago,  does  n<^t  prove  that  the  plaintiff  has  trans- 
ferred'hfs  in^terest  in  the  copyright.  A  receipt 
given  hythe  plaintiff  for  money rec«ved  by 
mm  as  th^  price  of  the  copyright,  will  not  pre- 
(flude  the  plaintiff  from  maintaming  the  actidn. 

-  Although  these  cases  thus  reader  an  assign- 
ment in  writing  necessary,  where  the  assignee 
seeks  td  enforce  his  rights  against  third  per- 
sbnsi  that  by  no  means  shews  that,  as  between 
theatrthor  and  his  immediate  assignee,  such 
m  assignment  Is  necessary.  In  sudi  cases 
the  assignment  might  be  by  parol,  as  it  might 
clearly  at  commcm  law.  By  th6'  common  law 
suriely  no  sach  necessity  could  have  existed. 

•  The  64  G.  3,  c.  156,  only  granted  additional 
flM^ilities  to  the  author,  and  extended  th«  period 
of  his  title  in  his  work. 

Next  came  the  8  &  4  W,  4,  c.  15,  g.  T, 
Mng  the  authors  of  pnblStlted  and  unpub- 

ihed  dramatic  pieces  on  much  the  same  foot- 
ing AS  the  authors  ^f  other  works,  under  the 
54  G.  3,  c.  156.  And  by  eec.  2  of  that  act  it 
is  provided,  "Tliat  if  any  person  shall  during 
t]ie  continuande  of  such' «ole  liberty  as  afore- 
said, cotHrary  t(^  the  intent  6f  thii  «ct  or  right 


6f  tfair  Avthpf  oc'li!^  aasi^^,  ^epreaent,  at 
eause^io'  be  represented,.  wiiuJttt  the  c^Asent*. 
In  writing  of  the  adthot^  or  other  (proprietor 
first  had>and*ohtoined,>at  any  place  of  dr«natie' 
entertainmeat  within  the  limits  afonesatd,  any 
such  production  as  aforesaid,. or. «ny  part  tiiena*  • 
of,  every  suoh  offeiuler  shAll  be  liable,  for  each 
and  every  sneh  representation,  to  the  payiDenit 
of  an  amount  not  less  than  fort]!-8liiliuigs,.-or 
io  thefuUaiBOuntof  the  benefit  pr  advantage 
arising  from  such  reprcselitatitn,  or  the  injury 
or  loss  sustained  by  the  plaiiUiff  thenfrom, . 
whichever  shall  be  the  greater  damage^  to  Iho 
author  or  other  proprietor  of  such  producti^  < 
so  represented  contrary  to  thd  true  intent  add 
meaning  of  this  act,  to  be  re<iovered,  togethaf* 
with  double  co^  -of  suit,  byauch  author  of 
other  proprietors,  in  any  Court  imviBg  juris- 
diction  in  sudi  caaes  in  thatt. part  of  &e  said 
United  Kingdom  or  of  the  British  Bomkiona, : 
in  which  th^  offence  ehaUhe  commttifted;  end  • 
in  every  soch  prbceeding  where  the  sole  jyUierty 
of  tiucn  author  or  his  assignee  as  aforesaid! 
shaU  be  siibject  to  such  rightor  antiiority  as 
aforesaid,  it  shall  be  sufficient  for  the  plaintiff'^ 
t6  state  that  he. has  such  sole  Ubertt,  withoiat - 
stating  theaaine  to  be  sul)r)eet  to  aucn  right  or 
authtmty^  or^therwise  mentioning  the  same.** 

This  section,  rather  refers  tothe.seco^ 
branch  of  the,  plaintiff's  cause  of  action,. 
namely,  the  exclusive  right  of  .peribrminir' 
aUegedto-have  been-<:onveyed  bv  the  plaintiff 
to  the  defendant.  But  it  will  be  seen,  that 
although  a  person  could  not  justify  a  per« 
formance  of  a  piece  without  consent  of  the 
author,  as  against  him,  without  a  consent  for 
that  purpose  in  writing;  yet  it  by  no  means 
follows  that  the  authoc  or  assignee  might  not, 
if  he  chose,  give  his  consent  to  such  j>erform- 
!ance  by  parol.  If  the  author  or  assignee  did 
not  interrerewith  the  defendant  in  performing 
the  piece,  i^  would  surdy  be  such  an  advaatafttV 
^o  the  person  performii^it  as  would  enables 
"^lie  plaintiff  to  nuuntain  his  action  for  the  trans- 
fer  of  that  sole  right. 

.Were  such  a  necessity  imposed  by  the  Legis*- 
lature  on  authors,  ihose  statutes,  instsad  of 
being  for  the  benefit  of  authors,  would  prove 
td  their  iniury.  .     . 

'It  is,,  however,  to  be  remembered,  the. 
remedies  provided  by  the  statute  of  Anne' 
have  been  held  to  be  only  cumulative,  on  the 
remedies  which  the  nuthor  might  have  at  com- 
mon law}  and  therefore,  in  Beek/brd  v.  Hood, 
7  T.  R.  628,  Lord  Kenyom  held;  that  authors' 
may  bring  an  action  for  the  recovery  6f 
damages  ror  the  injury  done  to  their  copy-' 
right,  notwitiistandmg  the  penalties  imposed 
'by  the  8  Anne. 


Its] 


NOTES  OF  THE  WEEK. 


LAW  BILLS  IN  PAULIAHBITT.^-^ItfPBTSOK't' 
MB  NT   FOB  DBVr; 

We  refer  to  our  last  Number,  p.  13,  for 
tiie  atateirieat  of  the  several  stages  in  w!iioh 


No^M^.tim  Wi^-'TtAifitWf  1ft<>^#f<*tw'> 


:fj 


tenflitii.  13&e  BiHfpr  aboKehiag  Lmpnaon* 
loeiitfor  l>gbt/  «ft  ^ataended -in  #ie  l^pedal 
Cctoiijiittc^;  stands  fot  eonsideratioti  •  on 
Pridfiff  neiitt,  the  I5t5i  instant.  We  have 
given  part  .of  these  amei^dm^nta,  which  are 
.very  Aiu^rpuB,,^nd  shall. ;Compiete  thepi  Ja 
4iie  iii0xt  kamber-^.<  Wt^i  ua4eF»t9adiUM>.BiU 
flvilL  bfi-nHeommitled,'  juad  it  .leoBuuiita.be 
decided  whether  the^evideno^^jftmdere  and 
'^boplpe^epers'  shoaid  npt  be  taken  by  the 
Special  Committee.'  It  appears  that  the 
witnesses',  who ,  gave  ^their  opinions  before 
the'  Common  |^^  Commus^onej]^,!  were 
chi^y.Baokers),  Merchanta,  andWh^lesak 
Dealerai  :aad  aa  the  proposed  aboiikion.  will 
most  materially  affect  the  retail  tiadei^, 
their  case '  cwght  to  ;te  rfuUy  heard.  Sir 
JolknCampbeHis  Very  teeigetioin  foUowIng 
tip  his  measures.  *  His  zeal  as  an  advocate 
hi  bebalf  of  his  plients  is  very  proper ;  but 
zeal  as  a  legislator,  acting  without  sufficient 
evidence,  is  any  thing  but  commendable. 

BANKEUFTCY  APPOlNTMBNT. 

The  Lords  CocBmiasioners  of  the  Great 
'Seal  have  reinstated  Mr.  Vizard  in  the 
<>ffiiie«  of  Secretary  of  Bankrupts. 

ATToawaTS  nr  thk  ezchsqube. 

We.  an^erataad  that  the  decision  of  Mr. 
Justice tAldeEson,  against  liondon  attorneys, 
not  admitted  in  the  Exchequer,-  practising 
there  in  the  name  of  an  attorney  of  that 
Court,  is  not  intended  to  apply  to  attorneys 
residihg  in  the  country  who  practLse  by 
^eir  tow^agents.     ..    ,  .   . 


ANSWERS  TO  QUERIES. 


DXYKSE,    CoSVTIKGBUi^  OR  BXECUTOEY'.     VOL. 
9,    9,4&k 

'  Had  yottn  dorrespoadent ''.  Sjpei "  taken  the 
trouble  to  read  tne  whole  or -p.  2/ in  Mr. 
Fearne^B  Treatiie,  ha  woidd  have  6niiid,among 
the  inttiiicas.  gWen  in  illu^tratioa  <Mf  Mr.  F.'s 
poritions^  the  roUbwin|g; :  "If  A.  canvjey  or 
devise  land  to  C.  for  life^aisdf  after  C.*s  decease 
to  B.,  BJe  estate  Is  vested  in  him  in  interest." 
Now;  apparently,  this  does  sot  point  out  that 
B,  is  to  take  any  thing  until  A. '9  decease ;  but 
the  CoaitSf  anxious  to  maka  all  estates  certain, 
and  not  contingent;  hold  that  these  words  are 
oidy  An  inaoeurate  way  of  expressing,  that  on 
tli9<d«CennimtioR  of  the  preceding. estate,  by 
aa^ event,' it dudhbe  eo^yed  by-  another.  In 
strictness,  the  party  in  remainder  could  >  oi^y 
take  in  ease  the  estate  determined  by  effinxibn 
of  time^  as  the  death  of  the  party,  and  not  in 
ease  the  Estate  determined  by  foifeUwre;  and 
in  such  case  the  remainder  would  come  within 


the  fim-  orde?  qf  reiMdnden^.-  vte.  fwhere  the 
remainder  depepda  entirely  on  a  contingent 
d^ernQiaatm  of  the  preceding  estate  itilelf. 
Xpw,  if  the  estate  Routed  4a  take  place  oa/thft 
dfiic^asec  of  4Jztrbfi  'Considered  a  vested:  oaei 
what  wooLd  Ua  the  effieet  of  a  l«Bn(a;Mi>'to 'tha 
children  .of  <  C .  uo  hia  •  de^eatoi  -  omiHihg<  iha 
xyprd^iJien  fipiftf?  In^u^HiaBe it<woi]l«be  a 
coDt^ng^flt  Jirw«mder,a«e9«iing  te  tUedocliivt 
p/i  / '  Spe#»" :  because .  tUose  x^bildran  '^pld  «m 
take,  excepr  pa.a  pariiciikir  determanacioit'^ 
the  succeeding ^staftQ,  viz.  by  death,  but  nol^by 
forfeiture.  ,Oa  the  contrary,  hai«e^er>.  tiM  po.« 
sition  is  too  clear  to  requlreauAotity*  that  if  J 
limit  an  estate  tQ  A*  and  after:  1;^  ae^aaBOt^o 
Ids  childrefif  the  ^^hildreo  on  their  birtlii^  (^ 
co^rse  until  their  bir ^8  it  i^  ooatisgtot^  fnMB 
\ti  bpin^  uncertain  whether  thera  will  be  ^angp 
children)  take  vested  iaiereih,  wfaif^  on  .thcie 
ilealt.hs  would  l>e  trausmissible  tolibiir  repnpt 
sentatives.  But  if  it  be*  intended  thataaly  sack 
child rQu  as  may  be  <,  living  at  the '  pel-ent'a  da^ 
cease  shall  ^ivjoy  the  property  m  po89egtio»,ikifH 
thing  la  mpre  uatucal  thaa  to  add,  if  tkenlimngf 
and  these  words  WouUL'  of  course,  prtfvenft  the 
estate  vested  in  iniei^est hom  having,  adesoead^ 
iblp,natarc,  aa  regards  aueh  of  the  doss: dying 
before  ihe  time  at  which  it  is  to  come  into  pos- 
session. .In  defiance  of  '' Spes '^^ Ending  nnlt 
with  the  case  of  Doe  v.  Nweeil^  as  an  authority 
for  this  position,  I  must  add,  that  it  puzzles  iiu6 
how  he  gets  pver  that  case*  / 

It  is  difficult  to  suppose  that  a  .testator 
meant  that  if  a  previous  estate  d^ermined  -by 
forfeiture  (wrongful  acts  never  being  {Hr^unted 
by  thelaw/itwouldbe.^qvalJiy  wrong  to.  .pre- 
sume such  an  intention  to  be  in  the  testaM^s 
miad)i  that  those  in  remainder  should  never 
Uike.  If  this  much  be  clear,  we  have  only  the 
diffcrenee  in'this-case  of  the  words  M^»  thfing; 
and  if  it  be  cle^r,  (of  Avhieh  I  do  aafe  ttaaceive 
there  can  be  two  opinions)  thdtif  ad  estate  be 
limited  to  A.  for.  lite,  and  alter  his.  ideoMse  it* 
h&.fifstson  in  tail,  the  son  would  on  his  bMi 
take  a  vested  iutmreeii  the.adding.  the  W(MMla 
iken  living,  woald  only  make  the  estate  pre- 
viously vested  in  Interest,  lialile  to  be  divested 
in  case  of  the  son's  death  during  thei  existanc* 
of  the  particular  estate.  T.  O.  B. 

POWER  OF  APPOINTMENT.       VOL.  9,  P.  464. 

The  case  of  Robinson  v.  Hardcaale,  2  T.  R. 
241^380,  781,  appears  to  me  to  be  in  point. 
Where  |a  power  viras  given  to  A*,  on  his  mar- 
riage with  B,,  to  appoint  to  and  amongst  the 
children  of  the  marriage,  in  such  proportions, 
&c.,  andy^.  by  will  appointed  to  C,  for  life  | 
remainder  to  trustees  t*  preserve,  &c. ;  re? 
mainder  to  the  first  and  other  sons,  &c.  of  (7.  j 
and  in  default  of  such  issue,  to  />.,  another 
child'Of  A, :  it  was  held,  that  (7.  took  an  estate 
tail.  See  also  Bmrd  v.  fFestcoii,  5  Taunt* 
403.  It  is  to  be  observed  also,  that  a.  power  wi- 
der a  marriage  settlement  to  appolntto  the  ohil« 
dren  ofthemarriage-'m  other  words,  "  on  the 
body  of  B,  his  wife,"  is  strictly  confined  to 
those  children.  See  GaodtUJe  d,  Rtuiefl  v. 
JFeaU  2  Wis.  369.  .  Aapiao. 


^2 


Q^fMfiM.--Mhe9lkmea.^^dUor'*  Leiier-Att. 


LORD  CHAIICBfcL0R*8  JURlBDiCTtON. 

VOL.  9y  P.  464. 
This  question  of  yovr  correspondentv  **  W. 
Y.  C.y"  involves  so  nice  a  point  of  constitu- 
tional law,  that  I  can  only  venture  to  hazard 
an  opinion  upon  its  merits,  as  grounded  on  the 
followinfi^  historical  reference.  The  dispute 
which  arose  in  the  time  of  Lord  Etietmere,  in 
the  year  1616,  between  the  Courts  of  Law  and 
Equity,-^whetfaer  the  latter  could  ^ve  relief 
after  or  against  a  judgment  of  the  former, — 
and  which  ended,  first  in  the  suspensioto,  and 
afterwards  in  the  removal,  of  Sir  Edward  Coke 
from  his  office,^-called  forth  from  James  Ist 
this  declaration  :  **  For  that  it  appertaineth  to 
our  princely  office  to  jud^  over  all  Judges, 
and  to  discern  and  determine  such  differences 
as  at  any  time  may  and  vhall  arise  between  our 
several  Courts,  touching  their  jurisdictions, 
and  the  same  to  seitie  and  determine,  as  we  in 
our  princely  wisdom  shall  find  to  stand  most 
with  our  honour,  &c.*'  (I  Chanc.  Rep.  App. 
260  I'b^  remedy,  therefore,  in  my  opinion, 
tt,  a  memorial  by  the  par^  aggrieved  to  the 
King  in  CounciL  The  Vice  Chancellor,  on  the 
other  hand,  holds  his  office  subject  to  removal, 
upon  the  addrets  of  both  houses  of  parliament, 

ASPIRO. 


QUERIES. 


iUSn  of  ^ttantfotf: 

ADMISSION. — CSRTIFICATB. 

If  a  party  is  admitted  in  the  Court  of  King's 
Bench,  witldn  what  time  is  it  necessary  thathe 
should  take  out  his  certificate,  to  prevent  the 
necessity  of  a  re^admisnon } 

F.G. 

ExfD  nf  9rapertv  RtOr  Coaheffuncins. 

IHHBRITANCS.— ^  &  4  W.  4,  C.  106. 

H.  H,  devised  his  real  estates  by  will,  dated 
March  1834,  to  9F.  in  fee,  who,  having  sur- 
vived the  testator,  died  intestate,  leaving  two 
daughters,  A.  and  B.  In  the  life-tinse  of  B., 
who  is  still  living,  j4.  died  intestate,  leaving 
two  daughters;  C,  and  />.,  the  latter  of  whom 
JB  just  dead,  also  intestate.  Who  is  entitled  to 
D:%  share  of  the  estate  ?  See  3  &  4  W.  4,  c. 
106.  M.  T. 


MISCELLANEA. 


We  lately  noticed  Mr.  Tliornton's  excellent 
work  on  India  (vol.  ix.  p.  440).  The  foUowii^g 
extracts  are  interesting. 

HAH4)MKTAN  RULES  OF  BVIDBNCB. 

The  rules  which,  in  the  Mahometan  code, 
govern  the  reception  or  rejection  of  evidence, 
are  remarkably  capricious.  In  capital  cases, 
the  testimony  of  slaves  is  inadmissible^  and 
some  arguments  might  be  brought  forward  to 
show  the  reasonableness  of  the  disqualification; 
but  the  Mahometan  law  does  not  reject  the 
evidence  of  slaves  because  it  is  likely  to  be  un- 
duly influenced  by  fear,  but  because  "  their 
state  of  bondage  precludes  them  from  exer- 
cising any  act  of  authority,  which  the  deHvery 


of  evidence  Is  considered  to  be.''  The  ^dd- 
sioA  of  slaves,  therefore,  is  not  the  dictate  «f 
legislative  prudence,  but  a  mere  point  of  tMta 
and  etiquette.  The  testunony  of  women  is 
rejected:  and,  as  reason  can  say  nothing  in 
favour  of  such  a  rule,  tradition  steps  in,  and 
pleads  the  example  of  the  prophet  and  of  his 
two  immediate  successors.  In  minor  cases,  the 
testimony  of  women  may  be  received ;  but  the 
evidence  of  two  women  is  only  equivalent  to 
that  of  one  man.  If  the  accused  person  is  a 
Mussulman,  the  witnesses  against  him  must  be 
of  the  same  faith.  The  testimony  of  infidel 
subjects,  with  regard  to  each  other,  is  admis- 
sible, whatever  variety  of  belief  they  may  pro- 
fess ;  it  is  also  good  against  an  infidd  stranger; 
but  the  evidence  of  the  latter  is  invalid,  except 
against  one  of  his  own  countrymen.— 7%ar»- 
ton*s  India, 

LKGI8LATI0N  FOR  INDIA. 

With  India  we  must  probably  be  content  t6 
follow  the  example  of  the  Grecian  lagfdator, 
who  affirmed  that  he  had  men  his  countrymen 
not  the  best  laws  that  could  be  framed,  but  the 
best  that  they  could  bear.— /6n/. 

CORPORATIONS. 

The  principle  of  corporations  is  one  adnunu 
bly  adapted  to  stability,  and  though  a  certain 
class  01  political  reasoners  may  take  a  diflferent 
view,  the  stabilitv  of  social  institutions  will 
ever  be  regarded  by  the  reflecting  as  an  object 
which  it  is  one  of  the  first  duties  of  the  legis* 
lator  to  secure.  A  corporation,  or  an  asso- 
ciated community  like  an  Indian  village,  may 
be  dispersed  by  accident :  but  it  is  not  thereby 
destroyed.  When  its  members  come  tM^ether 
again,  each  man  knows  his  place,  and  eadi 
man  falls  into  it  as*  a  matter  of  course.  The 
effects  of  a  convulsion  thus  scarcely  outlast  the 
convulsion  itself;  whereas  a  long  period  must 
elapse,  and  many  fidlures  probably  take  place, 
berore  a  number  of  individuals,  accidentallv 
thrown  together  in  a  disorderly  manner,  couIa 
be  formed  into  a  tolerably  regulated  sode^.— 
Ibid, 


THE  EDITOB'S  LETTER  BOX. 

The  Title-page,  ContenU,  and  Index  to  the 
Ninth  Volume,  were  published  last  week,  in« 
eluding  a  separate  Index  to  the  subjects  of  the 
Decisions  in  the  Superior  Courts,  reported  ori- 
ginally in  this  work.  The  half-yearly  volttnse 
comprises  upwards  of  270  reported  cases. 

The  recent  appointment  or  Perpetual  Com- 
missioners will  be  included,  with  the  other 
professional  lists,  in  the  Supplement. 

The  suggestion  of  J.  S.,  on  registering  Bilk 
of  Sale,  shall  be  attended  tp. 

The  Queries  and  Answers  of  H.  M.  S. ;  J.  i 
T.  W.  H. ;  "  Aspiro;"  J.  W.  L. ;  "  Common 
Sense;"  B.  Y.  Z. ;  <'  GraduB;''  and  B.  B.,  have 
been  received. 

The  communication  of  A.  B.,  on  Copyright* 
shall  receive  early  attention. 

A.  Z.'s  letter,  on  the  Practice  under  iheNew 
Chancery  Orders,  shall  be  inserted. 


srtie  ftroal  ^hwv\^$t. 
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■  **  Onod  maglfl  ad  ff<M 
Peitinel,  et  nescire  malum  est,  agitABra». 
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THE   REPOI5.T  OF  THE   CORPORA- 
TION  COMMISSIONERS. 


Wk  faave  already  *  giTen  a  siUBmary  oiihe 
cyidenoe  taken  by  tfae  corponition  commis- 
eioBen,  aad  we  fhoSk  now  briefly  recur  to 
the  Report  itself;  and  without  passing  an 
opinion  on  its  merits,  shall  give  a  ^ort 
abstract  of  its  contents.^ 

The  commisaionerB  commence  by  stating 
that  ^ey  were  unaUe  to  find  any  correct 
list  of  ocxporatioBs  extant ;  but  from  te- 
rious  aouices  of  local  infonnation,  they 
have  found  satisfactory  reasons  for  believ- 
ing, tiiat  there  are  two  hundred  and  forty- 
six  corporations  in  England  and  Wales, 
possessing  or  exercising  municipal  functions. 
These  corporations  were  divided  by  the 
commisBionerB  into  eleven  circuits,  which 
were  distributed  among  the  assistant  com- 
missbners,  who  transmitted  to  Mr.  Black- 
borne,  the  chief  commissioner,  a  digested 
report  of  the  evidence  collected  in  each  of 
the  places  visited  by  them,  givkg  a  detailed 
aocoont  of  each  corporation. 

The  commissioners  state,  tiiat  with  few 
^etccpikmB,  much  readiness  was  shewn  by 
the  corporate  auliiorities  to  promote  the 
cbjectB  of  the  inquiry,  but  that  in  some 
places,  tiie  names  of  which  they  give,  the 
desired  infonnation  was  wholly  or  partly 
refused. 

These  preliminary  matters  b^g  men- 
tioned, the  eariy  constitution  of  tiie  cor- 
poration is  traced,  and  the  following  ac- 
count of  the  present  state  of  their  charters 
is  given; 

•*  The  greater  number  of  the  governing  char- 
terp  of  corporations  was  granted  between  the 
reign  of  Henry  VIII.  and  the  revolution ;  the 


«  See  9  L.  0.488. 

^  We  quote  from  the  Report  as  reprinted  by 
ua^ln  an  Appendix. 
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general  charactmsdc  of  these  documents  i8» 
that  they  were  calculated  to  take  away  power 
from  the  community,  and  to  render  the  go- 
verning class  independent  of  the  main  body 
of  the  burgesses.  Almost  all  the  councils 
named  in  these  charters,  are  established  on  the 
principles  of  self-election.  The  criminal  juris- 
diction of  the  boroughs  received  still  further 
enlargement;  and  numerous  instances  occur 
in  which  a  recorder  was  created,  which  o£Bce 
bad  been  before  that  time  confined  to  some  of 
the  larger  boroughs.  There  is  little  reason  to 
doubt  that  the  form  given  to  the  governing 
classes,  as  well  as  the  limitation  of  the  burgess- 
ship,  during  this  period,  was  adopted  for  the 
pmpose  of  influencing  the  choice,  or  nomina- 
tion, of  members  of  parliament.  At  this  time 
the  honorary  office  or  High  Steward  was  cre- 
ated in  many  borouglis,  by  which  (he  borough 
became  connected  with  the  aristocracy  or  with 
the  Crown.  Sonae  of  these  charters  contain 
clauses  by  which  the  right  of  electing  mem» 
bers  of  the  House  of  Commons  is  limited  to 
the  select  bodies  which  they  created. 

"  During  the  leigns  of  Charles  II.  and 
James  II.  many  corporate  towns  were  induced 
to  surrender  their  charters,  and  to  accept  new 
ones,  containing  clauses  giving  power  to  the 
Crown  to  remove  or  nommate  their  princinal 
officers.  After  the  proclamation  by  James  il., 
dated  17th  Oct.  1688,  the  greater  number  of 
these  towns  returned  to  their  former  charters. 
The  charters  which  have  been  granted  since 
the  Revolution  are  framed  nearly  on  the  mcv 
delofthoseofthe  preceding  era;  they  show  a 
disregard  of  any  settled  or  consistent  plan  for 
the  improvement  of  municipal  policy,  corres- 
ponding with  the  progress  of  society.  The 
charters  of  George  III,  do  not  differ  in  this 
respect  from  those  granted  in  the  worst  period 
of  the  history  of  these  boroughs.  It  has  be- 
come customary  not  to  rely  on  the  municipal 
corporations  for  exercising  the  powers  incident 
to  good  municipal  government.  The  powers 
granted  by  local  acts  of  parliament,  for  various 
purposes,  have  been  from  time  to  time  con- 
ferred, not  upon  the  mnaicipel  officers,  but 
upon  trustees  or  commissioners^  distinct  from 
them  ;  so  that  often  the  corporations  have 
hardly  any  duties  to  perform.  They  have  the 
nominid  government  of  the  town ;  ^  but  the 
efficient  duties,  and  the  responsibility,  have 
been  transferred  to  other  hands.  " 
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The  nature  of  the  several  corporate  bo- 
dies is  next  examined,  and  their  peculiarities 
stated,  and  the  existing  rights  of  freedom 
particularized.  The  Report  then  adverts  to 
the  governing  body,  that  is  to  say,  the 
mayor,  bailiff,  &c.,  and  the  common  coun- 
cil ;  and  the  following  account  is  given  of 
the  mode  of  electing  Siis  body : 

"  There  are  very  few  instances  in  the  cor- 
porations of  indefinite  number,  in  which,  as  at 
feerwick-upon-Tweed  and  Ipswich,  the  general 
body  of  the  freemen  have  the  power  of  choos- 
ing whomsoever  they  please  of  themselves  as 
the  head  of  the  corporation.  Sometimes,  he 
is  chosen  by  the  freemen  from  the  aldermen, 
or  from  the  members  of  the  common  council. 
In  some  boroughs  he  is  chosen  by  the  bodv  at 
large  from  among  two  or  more  nominatea  by 
the  select  body.  The  most  common  case  is, 
that  he  is  elected  either  from  the  aldermen  or 
common  councilmen,  by  the  court  of  nldermen 
or  common  council.  In  London,  and  some 
other  towns,  he  is  elected  by  a  popular  as- 
sembly from  the  aldermen,  subject  in  London 
to  confirmation  by  the  court  of  aldermen.  In 
some  places,  he  is  presented  by  the  jurors  of 
the  court  leet.  In  several  boroughs  the  same 
person  is  re-eligible  only  after  a  given  in- 
terval.   In  all  cases  the  election  is  for  a  ^ear. 

**  The  members  of  the  common  council  are 
elected  in  the  great  majority  of  instances  by 
the  common  council,  or  by  that  division  of  it 
commonly  comprised  under  the  name  of  al- 
dermen. In  some  cases,  they  are  nominated 
by  the  mayor.  The  election  is  generally  for 
life.  Residence  is  sometimes  a  necessary  qual- 
ification :  often  it  is  little  attended  to.  The 
aldermen  generally  fill  up  vacancies  in  their 
own  body  from  the  other  division  of  the  com- 
mon council :  in  other  cases  this  class  consists 
of  all  who  have  passed  the  chair.  The  alder- 
men also  are  usually  chosen  into  that  class  for 
life.  London  and  Norwich  afford  instances, 
among  others,  of  elections  by  large  bodies  of 
freemen.  In  both  these  cities,  the  aldermen 
are  elected  for  life,  and  the  common  council- 
men  annually.  In  London,  they  all  are  elected 
by  the  freemen,  who  for  a  year  have  occupied 
houses  of  a  certain  value,  and  who  pa^  local 
taxes  to  a  certain  amount.  In  Norwich,  all 
are  elected  by  the  freemen,  without  any  quali- 
fication of  residence,  property,  or  local  taxa- 
tion. '* 

The  corporate  officen  are  next  men- 
tioned; the  high  steward,  when  there  is 
one,  the  mayor,  the  recorder,  the  sherifiP, 
the  bailiff,  the  coroner,  the  town  derk,  the 
chamberlain,  and  the  magistrates. 

The  Report  then  proceeds  to  consider  the 
corporation  criminal  courts,  their  jurisdic- 
tion, judges,  juries,  and  costs:  then  the 
civil  courts,  and  their  jurisdiction,  practice, 
judges  and  ofiicers,  attorneys  and  juries  ; 
next  the  gaols,  the  police,  management  of 
poor,  and  extent  of  local  jurisdiction. 


llie  important  inquiry  of  property  is  next 
entered  into;  and  we  shall  extract  tha 
portion  of  this  head  which  relates  to  their 
income. 

'*  Many  of  the  corporations  have  consider- 
able revenues  derived  from  various  sources  i 
from  lands,  leases  of  tithes,  and  other  pro* 
perty  ;  from  tolls  of  markets,  and  fairs  ;  from 
duties  or  tolls  imposed  on  the  import  or  ex- 
port of  goods  and  merchandize,  usually  called 
town  dues;  from  other  duties,  as  from  quay 
dues,  anchorage,  &c. ;  and  from  fees  payable 
on  the  admission  of  officers  and  burgesses, 
as  well  as  from  fines  imposed  on  persons 
refusing  to  perform  the  duties  of  corporate 
offices. 

•'  In  many  of  the  corporations  the  revenues 
are  sufficient  for  the  maintenance  of  all  ne- 
cessary municipal  institutions.  In  many, 
though  amply  sufficient  for  supporting  the  va- 
rious purposes  for  which  municipalities  were 
instituted,  they  are  but  partially  applied  to 
them.  In  most,  however,  the  revenues  would 
be  inadequate  to  these  purposes,  though  they 
should  be  entirely  expended  upon  them.  Id 
several  boroughs  a  rate  is  levied  on  the  inha- 
bitants, in  the  nature  of  a  county  rate.  There 
are  many  instances  among  the  boroughs  re- 
turning members  to  parliament,  in  which  the 
revenues  are  inadeciuate  to  the  wants  of  the 
municipality,  and  in  which  the  deficiencv  has 
been  supplied  either  from  the  funds  of  the  pa- 
tron, or  bv  the  members  for  the  borough.  In 
some,  before  the  passing  of  the  Reform  Act, 
the  members  for  the  borough  or  the  patron 
paid  all  the  municipal  expences.  Since  that 
epoch,  these  contributions  have  ceased,  and 
such  corporations  have  no  longer  the  means 
of  maintaining  municipal  institutions  of  any 
kind. 

"Extensive  commons  often  belong  to  the 
freemen  of  corporate  towns,  the  benefits  of 
which  are  shared  by  them  in  various  modes. 
Sometimes,  as  at  Lancaster  and  Bath,  the 
whole  is  farmed  out,  and  the  profits  are  divided 
among  all  or  a  certain  number  of  them  $  more 
frequently,  they  themselves  exercise,  under  re^ 
striction,  the  rights  of  common  of  pasturage. 
At  Berwick-upon-Tweed,  where  the  affaira  are 
administered  by  the  whole  body  of  burgesses, 
the  value  of  the  lands  of  which  the  profits  are 
taken  by  the  freemen,  is  near  6,0001.  per  an- 
num. 

*'  Some  corporations  hold  their  estates 
charged  with  the  duty  of  repairing  bridges  and 
other  works  in  their  neighbourhood.  Othera 
have  the  control  of  funds  appropriated  to 
specific  objects  connected  with  the  welfare  of 
the  town.  In  numerous  cases,  they  are'  the 
trustees  of  property  vested  in  them  for  charit- 
able purposes. " 

The  Commissionera  having  thus  examined 
into  the  constitution  of  the  municipal  cotr 
porations  in  England  and  Wales,  proceed  to 
state  that  they  do  not  consider  that  the 
terms  of  the  commission  authorise  them  to 
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Roommend  specific  meafiures  for  the  im- 
piDTement  of  the  corporate  system ;  but 
they  simply  state  what  they  consider  to  be 
its  defects,  leaviDg  the  legislature  to  apply 
the  remedy. 

They  proceed,  however,  with  an  un- 
sparing hand,  to  point  out  in  detail  the 
defects  of  the  present  system ;  but  for  these 
we  must  refer  our  readers  to  the  Report  it- 
self, which  we  recommend  to  their  atten- 
tive perusal,  having  only  room  for  the  con- 
cluding remarks  of  the  Commissioners, 
which  they  give  by  way  of  summing  up. 
It  is  only  fiur,  however^  to  mention,  that 
one  of  theur  body  (Sir  F.  Palsgrave)  has 
dissented  from  their  conclusions,  and  stated 
his  objections  at  length.  These  objections 
we  have  appended  to  the  Report.  The 
conclusion  of  the  other  Commissioners  is  as 
follows : 

*•  We  have  now  laid  before  your  Majesty,  as 
concisely  as  possible,  an  enumerution  of  the 
principal  defects  which  we  have  found  in  the 
constitution  and  management  of  the  munici- 
pal corporations  in  Eu^^land  and  Wales.  We 
humbly  certify  to  your  Majesty,  that  the  state- 
ments contained  in  this  Report  are  amply  con- 
firmed in  detail  l>y  the  resulti*  of  the  mquiries 
instituted  in  the  several  corporations,  which 
results  are  embodied  m  the  separate  reports 
to  which  we  have  already  referreo.  Even  where 
these  institutions  exist  in  their  least  imperfect 
iorm,  and  are  most  rightfully  administered, 
they  are  inadequate  to  the  wants  of  the  present 
state  of  society.  In  their  actual  condition, 
where  not  productive  of  positive  evil,  they  ex- 
ist, in  the  freat  majority  of  instances,  for  no 
purpose  of  general  utility.  The  perversion  of 
municipal  institutions  to  political  ends  has  oc- 
casioned the  sacrifice  of  local  interests  to  party 
purposes,  which  have  been  frequently  pursued 
through  the  corruption  and  demoralization  of 
the  electoral  bodies. 

"  In  conclusion,  we  report  to  your  Majesty 
that  there  prevails  amount  the  inhabitants  of 
a  great  majority  of  the  incorporated  towns  a 
general,  and,  in  our  opinion,  a  just  dissatisfoc- 
tion  with  their  municipal  institutions ;  a  dis- 
trust of  the  self-elected  municipal  councils, 
whose  powers  are  subject  to  no  popular  con.- 
trol,  and  whose  acts  and  proceedings  being  se- 
cret, are  onchecked  by  the  influence  of  public 
opinion;  a  distrost  of  the  municipal  magistra- 
cy, tainting  with  suspicion  the  local  adminis- 
tration  of  justice,  ana  often  accompanied  with 
contempt  of  the  persons  by  whom  the.  law  is 
administered ;  a  discontent  under  the  burthens 
of  local  taxation,  while  revenues  that  ought  to 
l)e  applied  for  the  public  advantage  are  divert- 
ed from  their  legitimate  use,  and  are  sometimes 
wastefully  bestowed  for  the  beucfit  of  individ- 
uals, sometimes  squandered  for  purposes  injur- 
ious to  the  character  and  morals  of  the  people. 
We  therefore  feel  it  to  be  our  duty  to  represent 
to  your  Majesty  that  the  existing  municipal 
corporations  of  England  and   Wales  neither 


possess  nor  deserve  the  confidence  or  respect 
of  your  Majesty's  subjects,  and  that  a  thorough 
reform  must  be  effected,  before  they  can  be- 
come, what  we  humbly  submit  to  your  Majes- 
ty they  ought  to  be,  useful  and  efficient  instru- 
ments of  local  government.  " 


ON  THE  RIGHT  TO  PUBLISH  THE 
REPORT  OF  A  TRIAL. 


DEFikMATION. 

It  is  a  question  not  cl'early  settled,  whether  a 
correct  report  may  be  published  in  a  ncws- 
paj)er,  of  a  trial  in  a  Court  of  Law,  in  which 
evidence  was  adduced  defamatory  to  the  cha- 
racter  of  a  party  who  was  not  present  at  the 
time,  nor  in  any  way  concerned  in  the  action. 

The  following  MS.  nisi  prius  decision  bears 
on  the  point.  Court  of  Exchequer,  Feb.  20, 
1826.  Jonea  v.  Chester .  Before  Mr.  Baron 
Gurney  and  a  common  jury.  Action  brought 
by  Mr.  Thomas  Jones,  against  the  editor  of 
the  Pottery  Gazette,  to  recover  compensation 
in  damages  for  an  alleged  libel  which  appeared 
in  that  newspaper  in  the  early  part  of  the  year. 
1820.  The  defendunt  pleaded  the  general 
issue,  and  that  the  libel  complained  of  was  a 
full,  fair,  and  impartial  account  of  a  trial  which 
had  taken  place  before  the  chairman  and  ma- 
gistrates of  the  quarter  sessions.  The  circum- 
stances were  as  follows:  At  the  Epiphany 
quarter  sessions  for  the  county  of  Bedford,  the 
plaintiff  prosecuted  his  clerk,  who  was  con- 
victed.  The  witnesses  on  behalf  of  the  clerk 
gave  evidence  defamatory  of  the  character  of 
Mr.  Jones.  This  was  reported  by  the  defend- 
ant in  the  Pottery  Gazette,  and  for  this  report 
an  action  was  brought.  Baron  Gurney,  after 
commenting  upon  the  conduct  of  the  plaintiff, 
and  the  time  which  he  had  allowed  to  elapse 
before  bringing  his  action,  said,  '*That  the 
question  for  the  jury  to  decide,  in  the  first 
place,  would  be,  was  this  a  fair,  full,  just,  and 
impartial  account  of  what  had  taken  place 
upon  the  trial  ?  If  not,  then  he  was  bound  to 
tell  them  that  the  publication  was  a  libel ;  but 
if  it  was  a  fair  account  of  it,  the  defendant 
would  in  that  case  be  entitled  to  their  verdict ; 
for  he  (B.  Gurney)  was  clearlv  of  opinion  that 
a  party  had  a  right  to  give  a  mir,  full,  and  im- 
partial account  of  whatever  took  place  in  a 
court  of  justice,  and  for  this  reason,  that  the 
public  were  entitled  to  be  present  in  court, 
and  hear  all  that  was  going  forward ;  and  that 
being  the  case,  it  was  absurd  to  say,  that  be- 
cause the  court  was  too  small  to  hold  all  the 
public  they  were  thereby  the  less  entitled  to  be 
made  acquainted  with  its  proceedings.  He 
vvas  quite  satisfied  they  had  such  a  right ;  and 
indeed  it  was  necessary  for  preservinj^  public 
respect  towards  the  aaministration  of  justice, 
by  the  opportunity  it  afforded  them  of  con- 
stantly observing  that  its  proceedings  were 
conducted  with  purity  and  uecorum.  He  re- 
peated, therefore,  that  a  party  had  a  right  of 
\j  2 
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publish  a  fair  and  just  account  of  what  took 
place  in  court ;  nor  was  it  necessary  that  he 
should  state  every  word  that  was  uttered,  pro- 
vided he  omiltea  no  material  part  likely  to 
prejudice  either  of  the  parties.  He  must  not, 
however,  give  a  heading  to  his  account,  as  had 
been  done  in  the  case  of  Lewis  v.  Clement,  3 
JL.8l  A1.  702;  3  B.  &  B.  297  ;  where  the  re- 
port  was  headed  "  Infamous  Conduct  of  an 
Attorney;^  because  that  gave  a  sting  to  the 
publication,  and  not  being  part  of  what  had 
taken  place  at  the  trial,  was  tnerefore  not  jus- 
tifiable."— Verdict  for  the  defendant. 


The  following  cases  bear  upon  thii  <|iieflCioa : 
Rej?  V.  Abins^don,  \  Esp.  22(ijJSfiem  v.  Creeney, 
2  M.  &  S.  273;  Haire  v.  ^iUon,  9  B.  &  C. 
643;  Saunders  V.  Mills,  6Bing.  213;  Flint  \. 
Pike,  4  B.  &  C.  473 ;  East  v.  Chapman,  \  Rfoo. 
&  Mai.  46 ;  Duncan  v.  Twaites,  3  B.  &  €.  556 ; 
Rear  v.  flsker,  3  Camp.  571  i  Hew  v.  Lee,  5 
Esp.  123;  Resf  v.  Hunt,  1  B.  &  Al.  379 ;  Stilee 
V.  Nokes,  7  East,  493;  Resf  v.  Carlile,  3  B  & 
Al.  167;  Currjf  v.  ff'olter,  I  B.  &  P.  626; 
Rejf  V.  ff^right^  8  T.  R.  298;  and  RobeHs  v. 
Brown,  10  Sing.  619.  W.  Y.  C. 


ATTORNEYS  TO  BE  ADMITTED, 
Trinity  Term,  1835. 


Clerks'  Names,  To  whom  articled. 

Adams,  Francis,  the  Younger,  Clifton,  Glon-    James  Brooks,  Odiham,  Southampton, 
cester. 

,  Percival,  Leeds,  Thomas  Townend  Dibb,  Leeds. 

Addison,  Leonard,  Liverpool.  Joseph  Mallaby,  Liverpool. 

Adcock,  Henry  Joseph,  12,  South  Square,    Willum  Plater  Bartlett,  Nicholas  Lane. 

Gray's  Inn. 
Ainsworth,  William,  Preston,  Lancaster.  Thomas  Ainsworth,  the  Elder,  Blsckbiirii. 

Asprey,  Frederick,  23,  Carey  Street,  Lincoki's    Thomas  Gamlen,  7,  Furnival's  Inn. 

Inn. 
Ayerst,  Francis,  2  Millman  Street.  John  Clipperton,  17,  Bedford  Row. 

Baker,  William,  Ilminster,  Somerset.  John  Baker,  same  place. 

Barnes,  Henry  Eugene,   36,    Lincoln's  Inn    Jackson  Walton,  8,  Wamford  Court. 

Fields. 
Bates,  Thomas  Holden,  Bow  Church  Yard.         Joseph  Bfdnbridge,  Newcastle-upon-Tyne,  de« 

ceased,  assigned  to  Fk^erkk  William  Tap- 
penden,  same  place. 
Bayley,  William  Shewsbury.  Williams  Hill  Watson,  Whitchurch,  Salop,  de- 

ceased,  assigned  to  John  WiUiMn  WiHson^ 
Shrewsbury. 
Bavley,  Francis   Wilson,  Bishopstrow,  near    James  Boor,  Warminster. 

Warminster. 
Beckingsale,    William    Jefferies,    8,   Took's    Henry  Coombs,  of  the  Close  of  New  Sanim» 

Court.  Wilts. 

Beckington,  Charles,  9,  Bow  Church  Yard.         Henry  Ingledew,    Newcastle«upon.Tvne,  as- 

signed  to  Francis  Seymour,  same  place. 
Benn,  Thomas,  14,  Featherstone  Buildings,        George  Harris,  Rugby,  Warwick. 
Bird,  William  Frederick  Wratislaw,  20,  Ben-    Adam  Yates  Bird,  Kidderminster,  Worcesleri 

nett  Street,  Stamford  Street. 
Bokner,  Charles  Foster,  Garden  Place,  Lin-    Charles  Bonner,  Spalding,  Lincoln. 

coin's  Inn  Fields. 
Bradley,  Henry,  Cambridge.  John  Edward  Robinson,  Cambridge. 

Browne,  Thomas  Brame,  East  Derdiam,  Nor-*    Frederic  Browne  Bell,  Downhan  Market. 

folk. 
Browne,  John,  12,  Everett  Street  Edward  Coode  the  Younger,  St  Austell,  Co»^ 

wall,  assigned  to  Henry  Coode,  8,  Gufld-^ 
ford  Street. 
Bulnier,  John,  Leeds.  George  Buhner,  York. 

Burbidge,  Edward,    1,   Field  Court,  Gray's    John  Woodman,  Mariborough,  Wilts. 

Inn. 
Bumell,  B.  Bloomfield,  57,  Haymarket,  St.    Henry  Pellat,  Ironmongers  Hall,  now  a  pa- 
James's,  pil  of  Thomas  Coventry,  Lincoln's  Inn,  &q. 
Busby,  Charles  Stanhope  Burke,  28,  Carey    Jacob  Boys,  Brighton. 

Street. 
Calvert,  John,  Masham,  York.  John  Prest,  same  place. 

Cannock,  Joseph,  Newent,  Gloucester.  Thomas  Cadle,  same  place. 

Carr,  Wm.  John,  6,  Tokenhouse  Yard.  William  Spours,  Alnwick,  Northumberkad. 

Chatham,  William,  10,  Upper  Brunswick  John  CoUmson,  Doncaster. 

Terrace,  Islington. 


Attorneys  to  he  admitted. 
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Cierk^  Names, 
Ctukaoa,  Barnes  Wakefield,  York. 
Compign^^   Horatio,    1,   New  Square,    Lin- 

colD's-lnn. 
ConisUble,  Charles,  35,  Myddleton  Souare. 
Cooper,  Stafibrd  Moore,  Starminster,  Dorset. 

Cook,  John,  Scarboroagh,  York. 
Cook,  Richard,  Heme  Bay. 
Corlass,  VVm.,  Kingston  upon  Hull. 

Cottle,  Frederick,  Hill  Street,  Walworth. 

Coward,  William,  4,  New  Bridge  Street,  Black- 
friars. 

Cridland,  Richard  John,  Box  Cottage,  Kmg's 
Road,  Chelsea. 

Croft,  George  Anderson,  of  Cheltenham. 

Cufaude,  John  Lomas,  Halesworth,  Suffolk. 

Dally,  Thos.  Yarrall  Johnson,  Arundel,  Sus- 
sex* 

Dangerfield,  Abraham,  Craven  Street,  Strand. 

DaYts,  John,  15,  New  Omond  Street. 

Densham,  Thomas  Row,  40,  Chapman  Street, 

Islington. 
Dew,  Samuel  Llandfin,  An^esea. 
Dodgson,  James,  Blackburn. 

'Eastham,  Thomas  Kirkby,  Lonsdale. 

Edmonds,  George,  15,  St.  Mary's  Square, 
Birmingham. 

Elton,  John  Johnston,  4,  Princes  Street,  Bed- 
ford Row. 

England,  Thomas,  Hnddersfield,  York. 
Perns,  George  Morton,  Stockport,  Chester. 
Firth,  Charles,  Birstall,  near  Leeds. 
Fisher,  George  Healy,  Walbrook. 
Fitzjohn,  George  Wells,  Baldock,  Herts. 
Flook,  WiUiam  Land,  Bristol. 
Fload,  Thomas,  1 7,  Bedford  Row. 
Fox,  William,  Bow  Church  Yard. 
Freer,  Edward  Major,  Westcotes,  Leicester. 

Gaisford,  William,  28,  Wilmington  Square. 
Garnett,  Henry  John,  Middlewich,  Chester. 


Goddard  Alfred,  Edmund  Place,  Aldcrsgate 
Street. 

Goodford,  Henry,  87,  Great  Russell  Street. 
Goolden^  James,  Heaton  Norris,  Lancaster. 


Griffiths,  Edwin,  Newport. 
Hall,  Henry,  5,  Berners  Street. 
Hall,  John,  MUPs  Bridge,  near  Hnddersfield. 
Hamd,  Felix  John,  Tamwoith,  Warwick  and 
Stafford. 

Hancock,  Walter,  11,  Bugle  Street,  South- 
ampton. 

Harper,  William,  the  Younger,  Selby,  York. 

HargreaTes,  John,  24,  Seymour  Place,  Euston 
Square, 


To  whom  articled, 
George  Robinson,  same  place. 
David  Compigne,  Gosport. 

Francis  Smedley,  12,  Ely  Place. 

George  Dolling,  Chudleigh,  assigned  to  Ed- 
mund George  Randall,  56,  WeTbeck  Street. 

Arthur  Levett,  Kingston  upon  Hull. 

Thomas  Thorpe  Delasaux,  Canterbury. 

Samuel  Scholefield  Cnow  Samuel  Lightfoot), 
same  place. 

Robert  Augustus  Cottle,  7,  Furnivars  Inn. 

Robert  Francis  Yarker,  Ulverston,  Lancaster. 

John  Payne,  Milverton,  Somerset. 

Edwin  William  Smith,  Borough,  Leeds. 

John  Cufaude,  same  place. 

Richard  Dally,  late  of  Chichester  and  Bognor, 

assigned  to  William  Duke,  Arnndel. 
Jackson,  King  Hunt,  Verulam  Buildings. 
John  March  Hodding,  New  Sarum  ;  assigned 

to  John  Houseman,  Essex  Street. 
William  Rose,  Whetstone. 

Owen  Owens,  Holyhead. 

John  Dodgson,  same  place ;  assigned  to  Tho- 
mas Entwistle  Swift,  Blackburn. 

Wlliam  Preston,  same  place. 

John  Palmer,  Birmingham  &  Coleshill ;  assign- 
ed to  John  Francis  Dalby,  Birmingham. 

Thomas  Morecroft,  Liverpool;  assigned  to 
Richard  Whitehouse,  30,  Castle  Street,  Hoi- 
born. 

William  Jacomb,  same  place. 

John  Harrop,  same  place. 

William  Baciye,  same  pkoe. 

William  Fisher,  same  place. 

John  Hawkins,  Hitchin,  Herts. 

Henry  Meredith  Ambury,  Bristol. 

Charles  Brutton,  Exeter. 

Thomas  Carr,  Newcastle-upon-Tyne. 

William  Freer,  New  Street,  St.  Martin,  Lei- 
cester. 

John  Bush,  Bradford,  Wilts. 

Charles  Clarke,  Derby;  assigned  to  Thomas 
Shackleton,  Liverpool ;  assigned  to  Robert 
Few,  Henrietta  Street. 

Charles  Deane,  Lincolnfs  Inn  Fields;  assigned 
to  John  Henry  Cromwell  Russell,  Sitting- 
borne,  Kent. 

William  Martin  Foster,  late  of  Lincoln's  Inn, 
deceased  i  assigned  to  Samuel  Foster,  Lin- 
coln's Inn. 

Thomas  Newton,  same  place;  assigned  to 
Richard  Wright,  same  place;  and  by  him 
assigned  to  Kobert  Taylor  Grundy,  Bury, 
Lancaster;  and  by  him  assigned  to  Thomas 
Grundy,  same  place. 

Thomas  Phillips,  the  Younger,  Newport. 

Edward  Savage  Bailey,  same  place. 

John  Clayton,  Wetherby,  County  of  York. 

Thomas  Willington,  same  place,  deceased; 
assigned  to  Edward  Wheeler,  Tamworth  and 
Oldbury,  County  of  Salop. 

Augustus  Pulsford  Browne,  Dulverton,  So- 
merset. 

Edward  Parker,  same  place. 

John  Hargreaves,  Blackburn,  Lancaster. 
C3 


88  Attorneys  to  be  admitted. 

Clerki*  Names,  To  whom  articled. 

Hastie,  Benjamin,    the  Younger,  Oalthorpe  George  Williams,  Great  Russell  Street,  BIoonM« 

Place,  Gray's  Inn  Road.  bury. 

Hay,  Duncan^  14,  Queen's  Place,  Kennington.  Benjamin  Hall,  42,  Great  James  Street,  Bed- 
ford Row. 

Heron,  William,  of  19,  Chadwell  Street,  Mid-  George  Hadfield,  Manchester. 

dleton  Square. 

Hicks,  Henry,  Shrewsbury,  Salop.  Christopher  Hicks,  same  place. 

Hilder,  Edward  Aue^tus,  16,  Three  Crown  James  Martin,  Battle,  Sussex. 

Square,  South wark. 

HiUyard,  Charles,  Upper  Clapton.  George  Hillvard  King,  13,  Tokenhouse  Yard. 

Holbeche,  Francis,  Obey,  Bucks.  Thoipas  Holbeche,  Sutton  Coldfield,  Warwick; 

assigned  to  Edward  Thomas  Cardale,  Bed- 


Holmes,  Henry,  the  Younger,  Romsey,  Hants.    Henry  Holmes,  same  place. 
Holloway,  John  Hend;f ,  81 ,  Bermondse^  Street.    John  Butler,  Havant,  Southampton, 
"otfon,  J  '      '  .    ..       ^T    ..  ,  -.     -  .  ^  . 

ughes, 'J 
ull,Cha 
dlesex. 


ev 

Hot»oo,'John,  Long  Stratton,  NorfolK.  Daniel  Calver,  same  place. 

Hughes,  Thomas,  248,  Strand.  John  Bush,  Bradford,  Wilts. 

Hull,  Charles,  London,  in  the  County  of  Mid-  William  Casson,  Manchester. 


Hull,  Warner,  Uxbridge.  Thomas  Hurry  Riches,  same  place. 

Hunt,  Walker,  32,  Fmsbury  Circus.  William  Anthony  Lewis,  Basmgstoke,  South- 

ampton. 
Ings,  Thomas  Godden,  Devizes.  Edward  Ings,  same  place ;  assigned  to  James 

Weekes  James,  Devizes. 
Jackson,  William  James,  33,  Bedford  Row.        Thomas  Swarbreck,  Thirsk,  York ;  assigned  to 

Thomas  Porrett  Hayes,  Bedford  Row. 
Jekyll,  Nathaniel,  West  Coker,  Somerset.  Thomas  Moore,  same  place. 

Jenkins,  Frederick  John,  City,  Peterborough.      William  Wise,  Rugby,  Warwick ;  assigned  to 

William  Waterman,  Essex  Street,  Strand. 
Johnson,  Thomas,  7,  Furnival's  Inn.  Edward    Richardson,  Wetherb^,  York  j    as- 

signed to  John  Cartwright,  East  Stockwith, 
Lmcoln ;  assigned  to^  Frederick  Hawksley 
Cartwright,  Bawtry,  York. 
Jones,  Charles  Thomas,  36,  East  Street,  St.    Thomas  Dax,  35,  Lower  Bedford  Place. 

George's. 
Kemp,  James,  the  Younger,  16,  Tavistock    John  Kemp,  now  of  Bath. 

Place. 
Kenmir,  George  Johnson,  Gateshead.  Abraham  Dawson,  Newcastle-upon-Tyne. 

King,  Samuel,  the  Younger,  Likham,  Norfolk.     Samuel  King,  the  elder,  same  place. 
King,  Richard  Henrv,  32,  Finsbury  Circus.         William  Henry  Prickett,Odiham,Southamptpn. 
Landor,  Edward  Wilson,  Rugcley,  Stafford.         Walter  Landor,  same  place. 
Latimer.    John   Edward,    43,    Southampton    HenryMoore  Griffiths,  Birmingham, Warwick; 
Buildings.  assigned  to  Campbell  Wright  Hobson,  Gray's 

Inn. 
Leuthall,  Edmund  Henry,  La\vrence  Street,    Francis  Broderip,  9,  Lincoln's  Inn. 

Chelsea. 
Lock,  Henry,  7,  Great  Thomas  Street,  East    Thomas  Gould  Read,  Dorchester. 

Borough. 
Marriott,  Robert,  6,  Islington  Terrace.  Edward  Farn,  Gray's  Inn  Square. 

Mnssey,  Francis  Wood,  40,  Nelson  Square.         Henry  Kelsall,  Chester. 
Mason,  Henry,  Rye,  Sussex.  Ralph  Lindsey,  No.  16,  St.  Thomas  Street, 

Southwark. 
Matthews,  James,  Everton,  near  Liverpool.        William  Tristram  Keightley,  Liverpool. 
Mellers,    Henry,    Symond's    Inn,    Chancery    William  Ebenezer  Burke,  New  Inn. 

Lane. 
Miller,  Ingleby  Thomas,  12,  Upper  Bedford    Thomas  Miller,  22,  Ely  Place. 

Place 
Moodv,  John  James  Paul,  10,  Upper  Bruns-    Thomas  Henry  Blackwell  Mason,  Doncaster. 

wicK  Terrace.  t      •    a  i        a  i 

Moorhouse,  Thomas  Halifax,  York.  S^'"'"  ^^l-^^il'^^  Sr^^^f  ^^^     . 

Morris,  William,  Leigh  Street,  Burton  Cres-    Thomas  Fmchett,  Maddock,  Chester. 

Morden,  William,  6,  Stanhope  Street,  Clare    Henry  Hughes,  Northampton. 

Motteram,  James,  23,  Arundel  Street,  Strand.       Henry  Norton,  Gray's  Inn  Square. 

[  To  he  concluded  in  our  nf.ri.'l 


AmendmentB  in  ImprUoHment  for  Debt  Bill. 
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AMENDMENTS  IN  IMPRISONMENT 
,    FOR  DEBT  BILL. 


[Condudetlfrom  />.  26,1 

(I.) — ^That  any  meeting  of  the  creditors  after 
the  second  public  meetingof  the  commissioners, 
(whereof  and  of  the  purport  of  which  t%?enty- 
one  days'  notice  at  least  shall  have  been  given 
in  the  London  Gazette,)  if  the  petitioner  or 
his  friends  shall  make  an  offer  of  composition, 
or  security  for  such  composition,  which*  nine- 
tenths  in  number  and  value  of  the  creditors 
present  at  surh  meeting  agree  to  accept, 
another  meeting  for  the  purpose  of  deciding 
upon  such  offer  shall  be  appointed,  whereof 
such  notice  as  aforesud  shaJl  be  given ;  and  if, 
at  such  second  meeting,  nine-tenths  in  number 
and  value  of  all  the  creditors  who  have  proved 
their  debts  shall  agree  to  accept  such  offer,  the 
said  commissioners  may,  upon  such  accept- 
ance being  testified  by  them  in  writing,  dismiss 
the  petition  of  such  petitioner;  and  all  pro- 
ceedmgs  had  thereunder  shall  thereupon  be- 
come void,  except  so  far  as  regards  any  sale  or 
disposition  of  the  estate  and  effects  of  such 
petitioner  previously  completed  under  the 
power  and  tor  the  purposes  aforesaid ;  and  all 
and  every  the  creditors  of  such  petitioner  shall 
be  bound  to  accept  such  composition,  and  the 
same  shall  be  in  full  discharge  of  their  respec- 
tive debts. 

(K.) — ^That  in  deciding  upon  such  offer  as 
aforesaid,  any  creditor  whose  debt  is  below  five 
pounds  shall  not  be  reckoned  in  number,  but 
the  debt  due  to  such  creditor  shall  be  com- 
puted in  value  ;  and  that  any  creditor  residing 
out  of  England  shiill  not  be  bound  by  such 
composition,  unless  such  creditor  or  his  attor- 
ney shall  assent  thereto ;  and  if  any  creditor 
shall  agree  to  accept  any  gratuity  or  higher 
compensation  for  assenting  to  such  offer,  he 
shall  forfeit  the  debt  due  to  hira,  together  with 
such  gratuity  or  composition;  and  the  peti- 
tioner shall,  if  thereto  required »  make  oath 
before  the  Commissioner  that  there  has  been 
no  such  transaction  between  him,  or  any  per- 
son with  his  privity,  and  any  of  the  creditors ; 
and  that  he  has  not  used  any  undue  means  or 
influence  with  any  of  them  to  obtain  such  as- 
sent as  aforesaid. 

(L.)— That  no  creditor  who  has  brought  anj 
action,  or  instituted  any  suit  against  any  peti- 
tioner in  respect  of  a  demand  prior  to  filing  of 
the  petition, or  which  might  have  been  proved  as 
a  deot  against  the  estate  of  such  petitioner,  shall 
prove  aaebt  against  the  estate  of  such  petitioner, 
or  have  any  claim  entered  upon  the  proceed- 
ings, without  relinquishing  such  action  or  suit; 
and  the  proving  or  claiming  a  debt  against  the 
estate  or  such  petitioner  by  any  creditor,  shall 
be  deemed  an  election  bv  such  creditor  to  take 
the  benefit  of  such  petition  with  respect  to  the 
debt  so  proved  or  claimed,  provided  that  such 
creditor  shall  not  be  liable  to  the  payment  to 
such  petitioner,  or  his  assignees,  of  the  costs  of 
such  action  or  suit  so  relinquished  by  him ; 
and  that  where  any  such  creditor  shall  have 


brought  any  action  or  suU  against  such  peti- 
tioner, jointly  with  any  other  person,  his  relin- 
auishing  such  action  or  suit  against  the  peti- 
tioner shall  not  affect  such  action  or  suit  against 
such  other  person. 

CM.) — ^That  in  all  cases  where  any  petitioner 
shall  be  liable  for  any  debt,  in  respect  of  which 
interest  would  now,  liy  law,  be  payable  Or  allow- 
able,  in  the  nature  of  damages,  tiie  creditor  to 
whom  such  debt  shall  be  due  shall  be  cntitied 
to  prove  the  interest  upon  the  same,  to  be  cal- 
culated to  the  day  of  filing  the  petition,  at  such 
rate  as  is  allowed  by  the  Court  of  King's  Bench, 
in  actions  upon  bills  of  exchange, 

(N )— That  in  all  petitions  by  one  or  more  of 
the  partners  of  a  firm,  any  creditor  to  whom 
the  petitioner  is  indebted,  jointiy  ivith  the 
other  partner  or  partners  of  the  said  firm,  or 
any  of  them,  shall  be  entitled  to  prove  his  debt 
against  the  estate  of  such  petitioner,  for  the 
purpose  only  of  voting  in  the  choice  of  assig- 
nees under  such  petition,  and  of  assenting  to 
or  dissenting  from  the  certificate  of  sucli  peti- 
tioner, or  of  either  of  such  purnoses,  but  such 
creditor  shall  not  receive  any  oividcnd  out  of 
the  separate  estate  of  the  petitioner,  until  all 
the  separate  creditors  shall  have  received  the 
full  amount  of  their  respective  debts. 

(O.) — That  when  any  petitioner  shall  have 
been  indebted,  at  the  time  of  filing  his  petition, 
to  any  servant  or  clerk  of  such  petitioner,  in 
respect  of  the  wages  or  salary  of  such  servant 
or  clerk,  it  shall  be  lawful  for  the  commission- 
er, upon  proof  thereof,  to  order  so  much  as 
shall  l>e  so  due  as  aforesaid,  not  exceeding 
three  months'  wages  or  salary,  and  not  exceecU 
ing  twenty  pounds,  to  be  paid  to  such  servant 
or  clerk  out  of  the  estimate  of  such  petitioner, 
and  such  servant  or  clerk  shall  be  at  liberty  to 
prove  against  the  estate  of  the  said  petitioner, 
for  any  sum  not  exceeding  such  last-mentioned 
amount. 

(P.) — ^That  when  any  petitioner  shall  have 
been  indebted,  at  the  time  of  filing  his  petition, 
to  any  labourer  or  workman  of  such  petitioner, 
in  respect  of  the  wages  of  such  labourer  or 
workman,  it  shall  be  lawful  for  the  said  com- 
missioner, upon  proof  thereof,  to  order  so 
much  as  shall  be  so  due  as  aforesaid,  not  ex- 
ceeding one  week's  wages  or  labour,  and  not 
exceeding  thirty  shillings,  to  be  paid  to  such 
workman  or  laliourer  out  of  the  estate  of  such 
petitioner,  and  such  workman  or  labourer  shall 
be  at  liberty  to  prove  against  the  estate  of  the 
petitioner  for  any  sum  exceeding  such  last-men- 
tioned amount.* 

(Q.) — That  where  any  person  shall  be  an 
apprentice  to  a  petitioner,  at  the  time  of  filing 
the  petition,  if  anv  sum  shall  have  been  really 
and  bon6  fide  paia  by  or  on  the  behalf  of  such 
apprentice  to  the  petitioner,  as  an  apprentice 
fee,  it  shall  be  lawful  for  the  commissioner, 
upon  proof  thereof,  to  order  any  sura  to  be 

Eaid  to  or  for  the  use  of  such  apprentice  which 
e  shall  think  reasonable,  regard  being  had, 
in  estimating  such  sum,  to  the  amount  of  the 
sum  so  paid  by  or  on  behalf  of  such  appren- 
tice to  the  petitioner,  and  to  the  time  during 
which  such  apprentice  shall  have  resided  with 
0  4 
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tbe  Biud  petitioner,  preTious  to  the  filing  of  mdk 
petition,  and  the  eonimiasloner  may,  by 
writing  under  hi«  hand,  assign  the  said  appren- 
tice to  any  person,  at  the  <k8ire  of  the  parent 
or  guardian  of  such  apprentice,  ana  such 
assignjnept  shall  be  good  and  valid  without  any 
itaoip  being  affixed  thereto. 

(R)— -That  the  assignee  so  to  be  chosen  by 
the  creditors  of  the  petitioner  as  aforesaid,  and 
the  o/Ecial  assignee,  shall  have  the  like  powers 
and  authorities  as  the  assignees  of  bankrupts' 
estates  have,  under  the  laws  now  in  force  con- 
cerning bankmpts,  and  nothing  herein  con- 
tained shall  extend  to  authorize  any  official 
assignee  to  interfere  with  the  assignees  chosen 
by  the  creditors  in  the  appointment  or  removal 
of  a  solicitor,  attorney,  or  auctioneer  $  or  in 
directing  the  time  and  manner  of  effecting  any 
sale  of  the  estate  and  effects  of  any  petitioner. 
^  (S.) — ^That  if  any  petitioner,  bemg  at  the 
time  insolvent,  shall  (except  upon  the  marriage 
of  auv  of  his  children,  or  for  some  valuable 
consideration,)  have  conveyed,  assigned,  or 
transferred  to  any  of  his  children,  or  any  other 
person,  any  hereaitaments,  offices,  fees,  annui- 
ties, leases,  goods,  or  chattels,  or  have  ddi- 
vered  or  maae  over  to  any  such  person  any 
bills,  bonds,  notes,  or  other  securities,  or  have 
transferred  his  debts  to  any  other  person  or 
persons,  or  into  any  other  person's  name,  the 
assignee  shall  have  the  power  to  sell  and  dis- 
pose of  the  same  as  aforesaid,  and  every  such 
sale  skdl  be  valid  against  the  petitioner  and 
such  children  and  persons  as  aforesaid,  and 
against  all  persons  claiming  under  him* 

(T^ — That  no  distress  for  rent,  made  and 
levied  after  filing  a  petition,  upon  the  goods  or 
effects  of  any  petitioner  (whether  before  or 
after  the  filing  of  the  petition)  shall  be  avail- 
able  for  more  than  one  year's  rent,  accrued 

f^rior  to  the  filing  of  the  petition ;  but  the  land- 
ord  or  party  to  whom  tne  rent  shall  be  due, 
shall  be  allowed  to  come  in  as  a  creditor  under 
the  petition  for  the  overplus  of  the  rent  due, 
and  for  which  the  distress  shall  not  be  available. 
(U.)— That  when  any  petitioner  is  in  prison, 
or  in  custody  for  any  cause  whatsoever,  the 
commissioner  may,  by  warrant  under  his  hand, 
directed  to  the  person  in  whose  custody  such 
petitioner  is  confined,  oause  such  i>etitioner  to 
be  brought  before  him  at  any  sitting,  and  the 
enense  thereof  shall  be  paid  out  of  his  estate; 
and  such  person  shall  be  indemnified  by  the 
warrant  of  such  commissioner  for  bringing  up 
such  petitioner  s  provided  that  the  assignees 
inay  appoint  any  person  to  attend  such  peti- 
tioner from  time  to  time,  and  to  produce  to 
him  his  lM>oks,  papers,  and  writings,  in  order 
to  prepare  an  abstract  of  his  accounts,  and  a 
statement  to  show  the  particulars  of  his  estate 
and  effects  previous  to  his  final  examination 
and  discovery  thereof;  a  copy  of  which  ab- 
stract and  statement  the  said  petitioner  shall 
deliver  to  them,  ten  days  at  least  oefore  hia  final 
examination. 

(X.) — ^That  the  said  commissioners  ma^,  in 
all  matters  within  their  respective  jurisdictions, 
have  power  to  take  the  whole  or  any  part  of  tbe 
evidence,  either  vivdvoee  on  oath,  or  upon  affi- 


davits to  be  iwom  before  a  Ju^  of  the  Court 
of  Review,  a  commissioner  or  the  Court  of 
Bankruptcy,  Or  commissioner  under  this  ael, 
or  a  Master  Ordinary  or  Extraordinary  in 
Chancery,  as  the  sud  commissioner  under  this 
act  may  direct,  or  as  may  from  tine  to  tim^ 
be  j^escribed  bv  any  general  rule  to  be  mfide 
by  virtue  of  an  Act  of  Parliament  passed  in  the 
first  and  second  year  of  his  present  Majesty* 
intituled,  "  An  Act  to  eatablish  a  Court  of 
Bankruptcy." 

(Y.)— That  the  Court  of  Review,  the  Com-* 
missioners  of  his  Mi^esty's  Court  of  Bankrupt- 
cy, and  the  Conunnuoners  appointed  unoer 
this  Act,  may  award  in  all  matters  before 
them  such  costs  as  to  them  thall  seem  fit  and 
just. 

(Z.)— "That  in  any  case  in  which  the  said  Court 
of  Review,  or  a  commissioner  of  his  Majestv'a 
Court  of  Bankruptcy,  or  a  commissioner  under 
this  aet,  is  or  are  by  thu  act  authorised  to  award 
costs  agunst  anv  persons,  it  shall  and  may  be 
lawful  for  such  Court,  or  such  commissioner, 
to  cause  such  costs  to  be  recovered  from  suck 
person  in  the  same  manner  as  costs  awarded 
by  a  rule  of  any  of  the  superior  Courts  at  West* 
minster  may  be  recovered. 

(AA.>— That  at  the  meeting  of  creditors  for 
the  choice  of  assignees,  the  major  part  in 
value  of  such  creditors  there  present  nsay 
direct  how  and  with  whom,  and  where  the 
money  received  from  time  to  time  out  of  the 
estate  shall  be  pud  in,  and  remain  until  it  be 
divided ;  and  if  such  creditors  shall  not  make 
such  direction  as  aforessdd,  the  commissionera 
shall,  immediately  after  such  choice,  and  at  the 
same  meeting,  make  such  direction;  but  no 
money  shall  be  directed  to  be  paid  into  the 
hands  of  any  commissioner,  or  or  the  solicitor 
to  the  petition,  or  into  any  banking-house,  or 
other  house  in  trade  in  which  any  such  com- 
missioner, assignee,  or  solicitor  is  interested; 
provided  that  it  shall  be  lawful  for  the  assignee 
of  the  petitioner's  estate,  or  of  any  bankrupt's 
estate,  to  deposit  the  money  or  securities  of 
such  estates  respectively  into  any  joint-stock 
bank,  notwithstanding  such  assignee  may  be 
a  share-holder  in  such  bank,  provided  the  said 
bank  be  dulv  registered. 

(BB.) — ^That  if  any  assignee  shall  retain  in 
his  hands,  or  employ  for  his  own  benefit,  or 
knowinffly  permit  any  co-assignee  so  to  retain 
or  emmoy  any  sum  to  the  amount  of  100/.  or 
upwards,  part  of  the  estate  of  the  petitioner, 
or  shall  nefflect  to  invest  anv  money  in  the 
purchase  of  exchequer  bills,  when  so  directed 
as  aforesaid,  every  such  assignee  shall  be  liaUe 
to  be  charged  in  his  accounts  with  such  sum 
as  shall  be  equal  to  interest  at  the  rate  of  20/. 
per  cent,  per  annum,  for  all  such  mone^  for 
the  time  during  which  he  shall  have  so  retained 
or  employed  the  same,  or  permitted  the  same 
to  be  so  retained  or  employed  as  aforesaid,  or 
durinff  which  he  shall  have  so  neglected  to  in- 
vest the  same  in  the  purchase  of  £xche<}uer 
bills ;  and  the  commissioner  is  hereby  required 
to  charge  every  such  assignee  in  his  accounts 


any  assignee  indebted  to  the 


accordingly. 
(CO— That  if 
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estate  ofurkich  hak  sack  asMgnee,  ia  respeei 
of  monev  so  retdned  or  employed  by  lum  as 
aforesaia,  either  as  assignee  to  any  petitioner 
under  this  act,  or  assignee  of  any  banarupt  ac- 
cording to  the  bankrupt  laws,  shall  have  a 
petition  filed  under  this  act,  and  obtain  his 
certificate,  it  shall  only  hare  the  efiect  of  free- 
ing his  tools  of  trade«  necessary  household 
gMHtSy  and  the  neoessarjr  wearing  apparel  of 
himself,  his  wife,  and  children ;  ana  he  shall 
remain  liable  for  so  much  of  his  debts  to  the 
estate  of  which  he  was  asstignee,  as  shall  not 
be  paid  by  dividends  under  his  petition,  toge- 
ther Mrith  lawful  interest  for  the  wh(^e  debt. 

(DD.)— That  if  the  petitioner's  estate  shall 
not  have  been  wholly  divided  upon  the  first 
dividend,  the  commissioner  shall,  within 
eighteen  calendar  months  after  the  filing  of 
the  petition,  appoint  a  public  meeting, 
(whereof,  and  of  the  purport  whereof  he  shidl 

S>e  twenty-one  days'  notice  in  the  London 
ageiie),  to  make  a  second  dividend  of  the 
petitioner's  estate,  when  all  creditors  who  have 
not  proved  their  debts,  may  prove  the  same ; 
and  the  commissioner  at  such  meetinjf^  after 
taking  such  audit  as  hereinbefore  directed, 
shall  order  the  balance  in  the  hands  of  the  as. 
signee  to  be  forthwith  divided  amongst  such 
creditors  as  have  proved  their  debts,  and  such 
second  dividend  shall  be  final,  unless  any 
action  at  law  or  suit  in  equity  be  depending,  or 
any  part  of  the  estate  be  standing  out,  not  sold 
or  disposed  of,  or  unless  some  other  estate  and 
effects  of  the  petitioner  shall  afterwards  come 
to  the  assignee,  in  which  case  they  shall,  as 
soon  as  may  be,  convert  such  estate  and  effects 
into  money,  and  within  two  calendar  months 
after  the  same  shall  have  been  so  converted, 
divide  the  same  in  manner  aforesud. 

CE£.) — That  no  action  for  any  dividend 
shall  be  brought  against  the  assignees  by  any 
creditor  who  shall  have  proved  under  the  pe- 
tition; but  if  the  assignees  refuse  to  pay  any 
such  dividend,  the  Commissioner  may  order 
payment  thereof,  with  interest  for  the  time  It 
shall  have  been  withheld,  and  the  costs  of  the 
application. 

(FF.)— That  if  the  assignees  of  any  peti- 
tioner's estate  shall  agree  to  refer  any  matter 
in  dispute  with  any  party  to  arbitration  in  suck 
matter  as  in  law  they  are  empowered  to  do, 
such  agreement  shall  be  made  a  rule  of  the 
court  of  the  commissioner  wherein  the  matter 
of  the  petition  is  depending,  and  thereupon  aU 
such  rights,  remeaies,  duties  and  liabilities 
shall  accrue  from  such  reference  so  made  a 
rule  of  the  said  courts  in  respect  of  arbitration 
and  award,  and  non-performance  of  such 
award,  and  otherwise  howsoever,  as  by  law  at 
present  accrue  upon  any  submission  of  refe- 
rence made  a  rule  of  any  of  his  Majesty's 
other  courts  of  record. 

(GG.) — That  no  petitioner  shall  be  entitled 
to  Ids  certificate,  if  he  shall  have  wilfully  mis- 
represented,  in  his  affidavit  made  on  presenting 
his  petition,  that  he  had  assets  to  the  value  of 
fifty  pounds. 

(HH.) — ^That  if  any  person  who  shall  have 
been  so  discharged  by  such  certificate  as  afore- 


said, -or  who  shall  have  compounded -witkltis 
creditors,  or  who  sliall  have  obtained  his  cer^ 
tificate  under  the  laws  relating  to  bankrupts, 
shdl  be  a  petitioner,  and  obtain  such  certifi- 
cate as  aforesfud,  unless  his  estate  shall  pro- 
duce, (aft«r  all  charges  sufficient  to  pay  everr 
cre<Utor  fifteen  shillings  in  the  pound),  such 
certificate  shall  only  protect  his  tools  of  trade 
and  necessary  housenold  furniture,  and  the 
wearing  apparel  of  himself,  his  wife  and 
children. 

ClI.) — ^That  no  petitioner,  after  his  certificate 
shall  have  been  aUowed,  shall  be  liable  to  pay 
or  satisfy  anv  debt,  claim,  or  demand  from 
which  he  shall  have  been  discharged  by  virtue 
of  such  certificate,  or  any  part  of  such  debt, 
claim  or  demand  upon  any  promise,  con- 
tract, or  agreement,  made  or  to  be  made 
after  the  filing  of  the  petition,  unless  such 
promise,  contract,  or  agreement  be  made  in 
writing,  signed  bv  the  petitioner  or  some  per- 
son thereto  lawfully  authorized,  in  writing,  by 
such  petitioner. 

(Kk.)— That  it  shall  be  lawful  for  the  Lord 
Chancellor,  upon  the  petition  of  the  assignee, 
or  of  any  purchaser  from  them  of  any  part  ox 
the  petitioner's  estate,  to  order  the  petitioner 
to  join  in  any  conveyance  of  such  estate,  or  any 
part  thereof;  and  if  he  shall  not  execute  such 
conveyance  within  the  time  directed  b^  the 
order,  such  petitioner,  and  all  persons  claiming 
under  hira,  shall  be  stopped  from  objecting  to 
the  validity  of  such  conveyance ;  and  all  estate, 
right  or  titie  which  such  petitioner  had  therein, 
shall  be  as  effectually  barred  by  such  order,  as 
if  such  conveyance  had  been  executed  by  him. 

(LL.) — ^That  if  any  petitioner  shall,  as  trus- 
tee, be  seised,  possessed  of,  or  entitled  to. 
either  alone  or  jointly,  any  real  or  personal 
estate,  or  any  interest  secured  upon  or  arisinjg 
out  of  the  same,  or  shall  have  standing  in  his 
name  as  trustee,  either  alone  or  jointiy,  any 
government  stock,  funds,  or  annuities,  or  any 
stock  of  any  public  company,  either  in  Eiu(- 
land,  Scotland,  or  Ireland,  it  shall  be  lawM 
for  the  Lord  ClianceUor,  on  the  petition  of  the 
person  or  persons  entitled  in  possession  to  the 
receipt  of  tiie  rents,  issues  and  profits,  divi- 
dends, interest  or  produce^  thereof,  on  due 
notice  given  to  all  persons  (if  any)  interested 
therein,  to  order  tne  assignee,  and  all  other 
persons  whose  act  or  consent  thereto  is  neces- 
sary, to  convey,  assign,  or  transfer  the  said 
estate,  interest,  stock,  funds  or  annuities,  to 
such  person  or  persons  as  the  Lord  C!hanccJlor 
shall  think  fit,  upon  the  soma  trusts  as  the  said 
estate,  interest,  stock,  funds,  or  annuities  were 
subject  to  before  the  filing  the  petition,  or 
such  of  them  as  shall  be  tnen  subsisting  and 
capable  of  taking  effect,  and  also  to  receive 
and  pay  over  the  rents,  issues  and  profits/di- 
vidends or  produce  thereof  as  the  hotd  Chan- 
cellor shall  direct. 

(MM.)— That  divers  large  sums  of  monev 
and  other  property  have  heeii  given  by  deea, 
will,  or  otherwise,  by  many  individuals,  for 
the  relief  of  persons  imprisoned  for  debt.—' 
That  from  the  passing  of  this  act,  all  such 
money  and  other  property  shall  be  paid  to  and 
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vested  in  the  aitountant  general,  who  Is 
hereby  directed  to  receive  the  same,  and  carry 
it  to  toe  credit  of  the  fee  fund ;  and  every  per- 
son so  paying  or  transferring  such  monies  or 
Eroperty,  is  hereby  indemnified  and  saved 
armless  for  so  doing. 

(NN.) — That  all  sums  of  money  now  being 
in  the  possession  of  the  proWstonal  assignee,  or 
Vested  in  government  securities  in  the  insol- 
vent Court,  shall  be  paid  to  and  vested  in  the 
said  accountant  general,  and  shall  be  by  Him 
carried  to  the  account  of  the  fee  fund :  pro- 
vided always  that  the  sud  monies  and  secu- 
rities shall  continue  liable  to  the  same  trusts  as 
they  now  are, 

(OO.) — ^That  all  power,  jurisdiction,  and 
authority  of  the  commissioners  named  in  any 
commission  or  fiat  not  before  the  commis- 
sioners of  his  Majesty's  Court  of  Bankruptcy, 
shall  case  and  determme  ;  and  that  every  such 
commission  or  fiat  shall  be  thereupon  removed 
to  the  commissioner  appointed  under  this  act, 
within  whose  jurisdiction  it  would  have  been  if 
originally  commenced  after  the  passing  of  this 
act ;  and  that  all  further  proceedings  therein 
shall  be  thenceforth  prosecuted  and  carried  on 
in  like  manner  as  if  they  had  been  originally 
commenced  in  the  court  of  the  saia  com- 
missioner. 

(PP.)— That  the  commissioners  of  his  Ma- 
jesty's Court  of  Bankruptcy,  and  the  commis- 
sioners appointed  by  this  act,  shall  have  the 
same  powers  and  authority  as  to  all  insolvent 
debtors  who  have  petitioned  the  Court  of  In- 
solvent Debtors,  their  estates  and  assignees,  as 
tliey  have  by  this  act  as  to  debtors  making 
cession  of  their  property,  and  may  appoint 
official  assignees  to  such  estates. 

^QQ.) — ^That  all  sums  of  money  forfeited 
under  this  act,  or  by  virtue  of  any  conviction 
for  perjury  committed  in  any  oath  hereby  di- 
rected or  authorized,  may  be  sued  for,  by  the 
trustee  or  assignee  in  any  of  his  Majesty's 
courts  of  record,  and  the  money  so  recovered 
(the  charges  of  suit  being  deducted),  shall  be 
paid  to  the  creditor,  or,  in  case  a  petition  has 
been  filed,  shall  be  divided  amongst  the  cre- 
ditors, as  part  of  such  petitioner's  estate. 

(RR.)— ^hat  whenever  any  attachment  shall 
be  issuable  from  any  Court  for  any  contempt 
of  such  Court,  for  nonpayment  of  any  sum  of 
money,  or  of  costs,  charges  or  expenses,  the 
party  liable  thereto  shall  not  be  arrested  or 
imprisoned,  except  the  person  entitled  to  such 
money,  costs,  charges  and  expences  make  oath 
that  he  believes  the  person  fiable  is  about  to 
abscond;  and  all  persons  entitled  to  such 
money,  costs,  charges,  and  expences,  shall  have 
the  same  rights  and  privileges  as  persons  who 
have  obtained  judgment  in  the  courts  of  com- 
mon law ;  subject  nevertheless  to  such  ascer- 
taining of  the  amount  of  the  said  demands  as 
may  be  had  by  taxation  or  otherwise,  and  to 
such  examination  thereof  as  is  provided  for 
the  examination  of  other  claims  under  this 
act. 

(SS.)— That  out  of  the  swd  fund  shall  be 

Sdd  the  salaries  of  the  judges  of  the  Court  of 
eview,  the  commissioners  of  his  Majesty's 


Court  of  Bankruptcy,  the  usher  of  the  Court 
of  Review,  and  of  the  commissioners  of  his 
Majesty's  Court  of  Bankruptcy. 

( IT.) — ^That  money  may  remain  which  has 
not  been  claimed  by  the  creditors  of  a  peti- 
tioner. That  it  shall  and  may  be  lawful  for 
the  Court  of  Review  to  cause  the  same  or  any 
part  thereof  to  be  invested  in  government  se- 
curities, and  to  apply  the  interest  and  profits 
arising  therefrom  to  the  credit  of  the  ac- 
countant general,  to  the  credit  of  the  fee 
fund ;  provided  adways,  that  no  such  money 
shall  be  so  invested  until  the  same  shall  have 
been  unclaimed  for  twelve  months  at  the 
least. 

(UU.)— That  in  every  action,  suit,  or  issue, 
office  copies  of  any  original  instrument  or 
writing,  filed  in  the(5ourt  of  the  Commissioner, 
shall  be  evidence  to  be  received  of  every  such 
original  instrument  or  writing  respectively; 
and  if  any  such  original  instrument  or  writing 
shall  be  produced  on  any  trial,  the  costs  of 
producing  the  same  shall  not  be  allowed  on 
taxation,  unless  it  appears  that  the  production 
of  such  original  instrument  or  other  writing 
was  necessary. 

(XX.) — ^That  all  the  records,  papers,  and 
documents  belonging  to  the  different  courts 
of  the  commissioners,  shall  be  in  the  custody 
of  the  re^strars  of  the  said  courts. 

(YY.)— That  it  shall  be  lawful  for  the  Court 
of  Review,  by  order  in  writing,  to  licence  and 
authorize  one  or  more  of  the  commissioners 
to  act  and  exercise  all  the  authority  hereby 
given,  for  another  commissioner  named  in 
such  order,  for  such  time  as  shall  be  specified 
in  such  order,  for  reason  specified  m  such 
order;  and  such  order  shall  be  filed  in  the 
court  of  the  commissioners  for  whom  such 
other  commissioner  or  commissioners  is  or 
are  thereby  so  authorized  to  act. 

(ZZ.) — ^That  no  commissioner,  registrar, 
official  assignee,  or  other  officer  to  be  appointed 
by  virtue  of  this  act,  shall,  during  their  respec- 
tive continuance  in  such  offices,  be  capable  of 
being  elected  or  of  sitting  as  a  member  of  the 
House  of  Commons. 

(AAA.) — ^That  no  registrar,  official  assignee, 
or  other  officer  to  be  appointed  under  this  act, 
shall  be  compellable  to  serve  as  a  juryman  on 
any  inquest  or  trial  whatsoever. 

(BBB.) — ^That  no  commissioner  or  registrar 
appointed  under  this  act  shall,  during  their 
respective  continuance  in  such  offices,  practise 
as  a  barrister,  and  that  no  attorney  or  solicitor 
whose  name  shall  be  on  the  rolls  of  any  Court 
shall  be  appointed  to  or  hold  any  of  the  said 
offices. 

(CCC.)— Tliat  if  any  commissioner,  re^s- 
trar,  clerk,  messenger,  assignee,  or  any  other 
olDcer  or  person  whatsoever,  shall,  for  any 
thing  done  or  pretended  to  be  done  under  this 
act,  or  any  other  acts  relating  to  bankrupts, 
or  under  colour  of  doing  any  thing  under  this 
act,  or  any  other  such  acts,  fraudulently  and 
wilfully  demand  or  take,  or  appoint  or  allow 
any  other  person  to  take  fur  him,  or  on  his 
account,  or  for  or  on  account  of  any  other 
person  by  him  named,  any  fee^  emolument. 
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grtttilty,  or  sum  of  money,  or  any  thing  of 
value  whatsoever,  other  than  U  allowed  by  this 
act,  and  any  other  such  act  as  aforesaid,  such 
person,  when  convicted  thereof,  shall  forfeit 
and  pay  the  sum  of  five  hundred  pounds,  and 
be  rendered  incapable  of  holding  any  office  or 
place  whatsoever  under  his  Majesty,  his  heirs 
or  successors. 

(DDD.)— -That  this  act  may  be  amended, 
altered,  or  repealed  during  the  present  session 
of  parliament. 

We  have  thus  given  the  clauses  marked  in 

the  reprint  of  this  bill,  ''  as  amended  by  the 

committee ;"  but  it  is  necessary  to  inform  our 

readers,  that  some  of  these  clauses  are  not 

wholly  new,  and  that  some  of  the  alterations 

made  by  the  committee  are  not  included  in 

the  clauses  so  marked.    Thus  it  appears,  that 

clause  A,  empowering  plaintiffs  in  actions  on 

bHIs  of  exchange  to  enter  judgment  agunsc 

the  defendants  after  notice,  was  included  in 

the  last  bill ;  and  the  following  new  clause  has 

not  been  marked,  whereby  the  plaintiff  in  any 

action  for  any  debt  is  empowered  to  enter 

judgment  against  the  defendant  after  notice ; 

and  consequently  extending  the  provisions  for 

tpeedy  judgment  on  bonds  and  bills  to  all 

otker  debts. 

"  That  if  the  plaintiff  in  ony  action  for  any 
debt  shall,  after  suit  commenced  in  any  court, 
show  by  affidavit,  that  the  sum  sought  \q  be 
recovered  in  such  action,  is  due  to  him  from 
the  defendant,  and  on  what  account,  and  that 
demand  before  action  brought  was  made  upon 
the  defendant  for  the  payment  of  the  sum  so 
due,  such  plaintiff  shall,  after  service  of  process 
on  the  defendant,  be  entitled  to  a  rule  of  the 
court  in  which  §uch  suit  is  commenced,  or 
order  of  the  judge  of  such  court,  giving  the 
defendant  notice  that  final  judgment  wUI  be 
signed  against  him  for  the  sum  sworn  to  be 
due,  unless  such  defendant  shall  within  ten 
days  after  the  service  of  the  rule  or  order  give 
security  to  be  approved  by  an  officer  of  such 
court,  for  the  payment  of  the  debt  and  costs 
in  case  final  judgment  shall  be  given  against 
him,  or  unless  the  defendant  shall,  within  the 
said  time,  shew  sufficient  cause  on  oath,  why 
final  judgment  should  not  be  signed  against 
him,  and  that  such  judgment  shall  be  so 
sij^ned,  unless  the  said  de^ndant  shall  either 
give  such  security,  or  show  such  sufficient 
cause.'* 

We  add  the  following,  from  a  correspondent: 

It  will  be  observed,  that  the  recently  formed 

bankrupt  commissioners'  lists  for  the  country 

are  to  be  replaced  at  the  pleasure  of  the  Crown, 

Sone  county  itinerant  judge.  The  practice 
countr^r  barristers  and  solicitors  as  commis- 
sioners in  bankruptcy  was  somewhat  arbitrarily 
taken  away  a  short  time  ago,  and  given  to 


select  lists ;  all  these  are  now  cashiered  on  a 
new  caprice.  There  is  to  be  only  one  com- 
missiooer  in  any  county,  and  he  will  make 
circuits.  It  will  be  for  country  readers  to  say, 
whether  in  Lancashire,  Yorkshire,  and  other 
lar^e  and  populous  counties,  the  bankruptcy 
business  can  conveniently  thus  await  perioaicd 
visits  of  a  sole  commissioner.  How  is  a  bank- 
ruptcy to  be  declared  in  an  emergency  at  one 
end  of  a  county,  with  an  extent  of  execution 
impending,  when  the  commissioner  may  be 
travelling  at  the  other  end  ? 

By  clause  112  (which  by  the  bye  long  pre- 
cedes the  provision  for  a  new  system,)  the 
power  of  all  existing  commissioners  is  virtually 
repealed,  absolutely  and  instanter ;  and  is  not 
made  to  depend  on  his  Majesty's  appointing 
the  vagrant  judges ;  and  there  is  no  direct  re- 
peal or  modification  of  the  various  provisions 
of  former  acts,  which  this  clause  appears  to 
supersede.  Nothing  is  said  about  the  ^es  now 
payable  under  existing  commissions ;  pro- 
bably they  will  be  eventually  preserved,  and 
given  to  the  new  court,  in  order  to  assist  in 
supporting  the  speculation,  as  was  done  in  the 
London  commissioners'  case.  Bills  in  parlia- 
ment generally  now  develo^e  themselves  gra- 
dually. Their  proposers  bring  them  forward 
in  a  modest  form  at  first;  strengthening  them 
by  degrees,  as  they  feel  their  way,  in  the  dif- 
ferent stages ;  till  at  last  the  project  assumes  a 
tolerable  degree  of  pretension. 

The  cities  and  commercial  towns  should, 
without  loss  of  time,  consider  whether  the 
business  of  bankruptcy  can  be  worked  on  this 
scheme.  The  great  dimculty  in  the  local  court 
plan  (which  this  bill  is  in  fact,  in  disguise,) 
was  to  find  any  means  for  transacting  the  in- 
terlocutory business  of  suits,  before  an  iti- 
nerant judge.  The  difficulty  was  sought,  on 
that  occasion,  to  be  driven  through,  by  allow- 
ing no  interlocutory  proceedings ;  but  no  one 
can  surely  imagine  that  there  is  such  a  royal 
road  over  bankruptcy,  and  much  other  of  the 
business  intendea  to  be  given  to  the  moveable 
authority  now  before  us.  How  are  warrants 
and  summonses  to  be  obtained,  bankrupts 
and  holders  of  property  to  be  examined  on 
emergency,  and  a  hundred  other  affairs  to  be 
transacted,  with  the  commissioner  and  his 
officials  at  the  other  side  of  the  county  ?  The 
effect  of  destroying  the  present  inducements 
to  the  residence  of  a  respectable  local  bar, 
acting  as  commissioners,  &c.,  must  also  be 
considered. 

The  immense  patronage  which  the  proposed 
establishment  will  create,  renders  that  point 
one  of  urgent  importance.  Legal  patronage, 
which  has  of  late  been  so  enormously  increased, 
should  be  confided  to  a  public  and  responsible 
board,  not  to  the  caprice  of  a  political  officer. 

The  amount  of  cost  of  the  new  establish- 
ments is  dso  of  great  importance.  Is250,(X)0/. 
a  year  ready  for  this  speculation  ? 

One  remark  more : — ^This  bill  forms  a  strong 
illustration  of  the  barbarous  and  disreputable 
style  of  our  legislation.  No  sort  of  order  or 
arrangement  subsists;  the  whole  is  a  bungling 
^ chaos.    Why,  for  instance,  should  there  be 
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/three  long  claoees,  such  m  1  •  2»  and  4,  where 
one  (shorter  probably  than  either  of  the  three), 
might  comprise  the  whole?  Any  one  who 
.wished  to  make  the  plan  intelligible,  or  had 
the  facnlty  of  doing  bo,  would  have  begun  by 
erecting  his  vcourt,  providing  his  officers,  as- 
signing thdm  powers  and  duties;  would  then 
•have  applied  his  provisions,  properly  arranged 
and  classified ;  erecting,  in  short,  in  a  straight- 
forward and  direct  manner,  a  new  code  of 
debtor  and  creditor  law,  consistent  in  its  parts, 
and  intelligible  in  itself. 


SUPERIOR  COURTS. 


lEUinir. 


LEGACY. — PBRPBTUITY. 

A  iestaior  bequeathed  the  residue  of  hie  es- 
tate to  his  wife  for  life ;  and  after  her 
deaths  four  parts  of  it  to  four  nieces^  one 
part  io  each,  and  to  the  heirs  of  her  bodtf 
in  the  female  line^  and  for  wunt  of  such 
heirs t  to  a  charitable  institution.  The 
widow  died,  and  afterwards  one  of  the 
nieces,  without  issue;  Held,  that  her  share 
vested  in  her  absolutely,  and  upon  her 
death  belongwl  to  her  personal  representa- 
tive, and  that  the  gift  over  was  void  for 
remoteness, 

Andrew  Young,  a  lieutenant  colonel  in  the 
service  of  the  £a«t  India  Company,  by  his  will 
gave  his  residuary  property  to  his  wife  for  life, 
and  subject  to  her  life  mterest,  he  directed  it  to 
be  divided  into  six  equal  parts,  four  of  which 
he  gave  to  four  nieces  by  name,  "  to  each 
a  share,  and  in  reversion  to  their  lawful  heirs 
in  perpetuity  in  the  female  line,  and  consider- 
ing that  in  the  course  of  providence  they  may 
die  unmarried,  consequently  without  lawful 
female  heirs,"  in  that  event  he  directed  the 
shares  of  interest  in  his  property,  that  would 
thus,  as  he  thought,  revert  on  the  death  of  any 
one,  or  all  of  them,  to  be  disposed  of  as  fol- 
lows :— -The  first  share  to  the  use  of  the  Bible 
Society ;  the  second  vacant  share  to  the  Church 
Missionary  Society ;  and  the  third  to  the  Soci- 
ety for  the  Promotion  of  Chiistianity  among 
the  Jews.  On  the  death  of  the  widow  and  one 
of  the  nieces,  the  suit  was  instituted  in  order 
to  have  the  interest  of  the  several  parties 
cluming  under  the  will  ascertained  by  the  de- 
cree of  the  Court. 

Mr.  Tinney  and  Mr  Seton  for  the  plaintiffs, 
and  Mr.  Pemberton  and  Mr.  Munro  for  the 
defendants,  having  the  same  interests  with  the 
plaintiffs,  contended,  that  the  bequest  in  fa- 
vour of  the  testator's  nieces  was  expressed  in 
language  which  vested  in  them  an  absolute  inter- 
est in  their  respective  shares ;  and  therefore,  al- 
though one  of  them  had  died  unmarried,  the  be- 
quest over  in  favour  of  the  Bible  Society  was 
void  for  remoteness,  and  could  not  take  effect, 
but  went  to  her  representatives. 

Mr.  Garratt.  Mr.  Stenton,  and  Mr.  ^ood,  ap- 
peared for  the  different  religious  societies,  and 
contended,  that  upon  the  true  construction  of  j 


the  clause*  the  nieces  took  only  a  life  tnterett 
in  their  respective  ehares ;  if  they  took  an  ab- 
solute interest,  still  they  took  it  subject  to  a 
validexecutory  bequest  over,  in  the  event  of  their 
leaving  no  female  issue  living  at  their  death ;  and 
that  as  one  of  the  nieces  had  died  unmarried,  her 
share  devolved,  according  to  the  ezmress  direc- 
tions of  the  testator,  upon  the  Bible  Sodeiy, 
for  which  the  testator  had  destined  the  first 
share  which  should  fall  vacant. 

The  Master  of  the  Rolls  held,  that  upon  tiie 
true  construction  of  the  will,  according  to  hb 
view  "of  it,  the  nieces,  upon  the  testator's  death, 
took  absolute  interests  in  their  respective 
shares,  subject  to  the  widow's  interest.  The 
testator  had  probably  intended,  as  might  be 
collected  from  the  language  he  had  used,  to 
tie  up  the  property  in  perpetuity,  and  that  the 
gift  over  in  favour  of  the  Bible  Society  and 
other  religious  institutions,  should  come  into 
operation  at  any  period,  however  remote,  at 
which  there  happened  to  be  a  failure  of  heirs 
of  his  nieces  in  the  female  line.  That,  how- 
ever,  was  an  intention  which  the  law  would 
not  allow  to  be  carried  into  effect ;  and  as  the 
testator  had  in  the  preceding  gift  to  the 
nieces,  made  use  of  words  which  were  strong 
enough  to  vest  the  property  in  them  ab- 
solutelv,  the  necessary  consequence  must  be, 
that  tne  bequests  over  limited  upon  those 
absolute  interests  failed  on  the  ground  of 
being  too  remote,  and  the  share  of  the  de- 
ceased must  gQ  therefore  to  her  personal  re- 
presentative. 

fFarren  v.  Coley,  at  the  Rolls,  Chancery 
Lane,  Thursday,  Feb,  19th,  1835. 


ffqttft^  €^cfirqtifr. 

TBACTICB.  — APPEARANCE. 

*  A  party  who  has  not  entered  an  appearance 
to  a  supbanafor  costs,  has  no  rirhtto  be  heard 
against  a  motion /br  an  attachment  against 
him  fttr  the  costs,  although  he  has  been 
served  with  notice  of  the  motion. 

Upon  a  motion  for  an  attachment  against  a 
plaintiff*  for  not  paying  costs — 

Mr.  Girdlestone  rose  on  behalf  of  the  plaintiff*, 
to  object  to  the  motion.  The  objection  was  a 
point  of  form. 

Mr.  •/.  Russell,  for  the  motion,  insisted  that 
the  defendant  had  no  right  to  be  heard  against 
this  motion,  as  he  had  not  yet  appeared  to  the 
subpoena  for  the  costa. 

Mr.  Girdlestone  urged,  that  as  the  defendant 
had  served  the  plaintiff  with  a  notice  of  this 
motion,  which  he  might  make  eof  parte  if  he 
had  so  chosen,  he  co*uld  not  now  object  to 
his  being  heard  by  his  counsel  to  oppose  it. 

Lord  Abiviffer,  C.  B.  was  of  opinion,  that 
the  plaintiff  had  no  right  to  be  heard  in  the 
motion,  until  he  submitted  himself  to  thjs 
Court,  by  putting  in  an  appearence  to  the 
subpana* 

Roe  V.  Beeehey,  Sittings  in  Gray's  Inn,  Feb. 
9th,  1835. 
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€emman  9le«r. 

SBRVICB  OP  NOTICB  OF  DKCLA RATION. — AFFI- 
DAVIT OF  DEFENDANT. 

fFhere  the  Court  wili  not  set  aside  the  service 
of  a  notice  of  declaration^  aUhougk  it  is 
not  quite  clear  that  it  has  come  to  the 
hands  of  a  defendant. 

Tlus  was  an  appUcstioB  to  set  aside  a  judg- 
ment signed  by  the  pluntiff,  for  want  of  a 
plea. 

On  making  the  application,  it  was  sworn 
that  no  declaration  or  notiee  thereof,  had  been 
served  on  the  defendant ;  buc  the  affidavit  did 
not  deny  that  any  such  had  come  to  his  know- 
ledge. 

When  cause  was  shewn  against  the  mle,  it 
was  sworn,  that  on  cdling  at  the  defendant's 
usual  place  of  abode,  and  inauiring  of  the  ser- 
vant who  opened  the  door,  ne  was  informed 
that  the  derendant  was  not  theu  at  home.  The 
notiee  was  then  left  wi^  her,  with  directions 
to  give  it  to  him  when  he  returned.  This,  it 
was  contended,  was  sufficient  to  entitle  the 
plauntiff  to  have  the  rule  discharged. 

On  the  other  hand,  it  was  submitted  that 
the  plaintiff  was  bound  to  shew  that  the  de- 
fendant had  come  into  possession  of  the  notice 
in  order  to  entitle  him  to  sign  judgment  for 
want  of  a  plea. 

The  Court  thought,  that  as  the  defendant  had 
not  in  his  affidavit  chosen  to  denv  that  the  no- 
tice of  declaration  had  come  to  his  knowledge, 
as  he  might  have  done  if  the  fact  were  so,  the 
pre&ent  rule  must,  under  all  circumstances,  be 
discharged. 

Rule  discharged,  with  costs.  —  Rolfe  v. 
Brown,  E.T.]S^.    C.  P. 


Cause  was  then  shewn  against  audi  rate. 
It  was  insisted  that  the  terms  of  the  section^ 
giving  the  treble  costs,  were  general,  and 
would  clearly  embrace  a  case  such  as  the  pre- 
sent. If  the  conlmisflioners  who  were  appoint- 
ed for  the  purpose  of  carrying  the  act  into- 
effect,  were  guilty  of  an  act  which  rendered 
them  liable  to  a  penalty,  and  an  action  was- 
brought  against  ihtm  for  such  penalty,  they 
must  be  considered  as  having  an  action 
brought  against  them  for  something  done  in 
pursuance  of  the  act.  Tbey  biuflt  therefore  he 
considered  as  being  entitled  to  the  treble 
costs  provided  by  the  section  in  question. 

In  support  of  the  rule,  it  was  submitted 
tiiat  the  section  which  mentioned  actions 
brought  for  matters  done  in  pursuance  of  the 
act,  could  not  mean  matters  done  contrary  to 
the  provisions  of  the  act,  so  as  to  render  tUe 
commissioners  liable  to  penalties. 

The  Court,  having  taken  time  to  con^der, 
was  of  opinion  that  the  section  entitling  sue-* 
cessful  defendants  to  treble  costs,  was  only 
intended  to  apply,  and  did  apply,  to  cases  in 
which  aets  of  the  commissioners  had  been 
done  in  pursuance  of  the  act  of  parliament^ 
and  which  were  shewn  to  have  been  only  in 
pursuance  of  it.  The  subject  of  the  action^ 
here,  however,  was  clearly  not  within  the 
meaning  of  the  act,  as  that  which  was  alleged 
to  be  so  clearly  contrary  to  the  provisions  of 
it  as  to  render  the  commissioners  liable  ta 
penalties.  The  rule  therefore,  for  reviewing 
the  Master's  taxation,  must  be  made  absolute^ 
with  directions  to  him  to  disallow  the  defend- 
ant the  treble  costs  given  bv  the  allocaiur. 

Rule  absolute  accordingly. — Charlesworth  v^ 
Rudgard,E.T.\%3b.    Ezcheq. 


e^^tqan  of  ^\tni. 

LOCAL  ACT. — TREBLE  COSTS. — PENALTY. 

When  a  local  act  gives  trefde  costs  against 
an  unsuccessful  plainlijf^  it  does  not  apply 
to  actions  for  penalties  under  it. 

In  this  case,  an  action  was  brought  under  a 
local  act  of  [parliament,  constituting  certain 
persons  commissioners  for  the  purpose  of  car- 
raring  it  into  effect,  against  such  commis- 
sioners, to  recover  certain  penalties  alleged  to 
have  been  incurred  by  them  in  their  mode  of 
proceeding.  By  a  clause  of  the  same  act  it 
was  provided,  that  where  an  action  was  brought 
agiunst  such  commissioners  for  any  thing  done 
in  pursuance  of  such  act,  and  the  party  hring^ 
lag  it  should  either  have  a  verdict  pass  against 
him,  or  become  nonsuit ;  he  should  pay  treble 
costs  to  the  defendant.  In  die  action  for  pe* 
nalties,  the  plaintiff  was  nonsuited.  On  tax- 
ation of  costs  the  Master  allowed  the  defendant 
his  treble  costs. 

A  rule  nisi  for  referring  it  back  to  revise 
his  taxation  was  then  obtained,  on  the  ground 
of  an  action  for  penalties  not  being  an  action 
such  as  was  contemplated  by  the  clause,  which 
f;ave  treble  costs  against  plaintiffs  unsuccessful 
in  actions  for  things  done  in  pursuance  of  the 
act. 


PLBADINO. —  DBlfUllRER.  — RBrUONAllCr.-* 

BILL    OF    EXCHANGE.  ^- DRAWER    AGAIVSy 
ACCEPTOR. — CONSIDERATION. 

JFhai  is  a  good  plea  qf  aocord  and  satis^ 

faction. 
Where  an  allegation  of  want  of  consideration 

is  repugnant. 

This  was  an  action  on  a  bill  of  exchange,  by 
the  drawer  agunst  the  acceptor.  The  decla- 
ration was  in  the  common  form.  The  defend- 
ant pleaded,  that  when  the  bill  had  been  ac-^ 
cepted  by  him,  it  was  agreed  between  the 
parties  that  the  plaintiff  should  consign  certahi' 
goods  to  a  person  who  was  then  out  of  the 
country,  and  that  out  of  the  proceeds  of  those 
goods  a  sufficient  sum  to  meet  the  bill  should 
be  remitted  to  the  defendant.  It  was  then 
alleged,  that  although  the  bill  became  due,  the 
proceeds  of  the  goods  had  not  arrived.  Hie 
defendant  then  offered  the  plaintiff  a  renewed 
bill  to  the  same  amount,  and  which  was  re- 
fused ;  bul  plaintiff  requested  the  defendant 
to  write  a  letter  to  the  correspondent  abroad, 
relinquishing  his  claim  to  the  proceeds  of  the 
goods.    This,  the  plea  averred,  was  done  by 

I  the  defendant.  The  defendant  concluded  his 
plea  by  averring,  that  he  had  received  no  con- 
sideration for  the  bill. 
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To  this  plea  there  was  a  special  demurrer, 
on  the  ground  of  duplicity  ana  repugnance. 

After  hearing  the  demurrer  argued  on  both 
sides. 

The  Cotiri  was  of  opinion  that  the  plea  was 
not  bad  for  duplicity,  as  it  altogether  amounted 
only  to  a  plea  of  accord  and  satisfaction.  The 
last  allegation  was,  however,  repugnant. 

On  receiving  this  intimation  from  the  Court, 
the  defendant  agreed  to  amend. 
•  Amendment    allowed.  —  Byasi  v.   fFylie, 
E.T.  1836.     Excheq. 


POSTPONEMENT  OF  TRIAL. — COSTS   OF  THE 
DAV.  —  DEFENDANT'S     COSTS.  —  MASTER'S 
DISCRETION. 

Cotu  of  the  day  only  extend  to  costs  properly 
and  strictly  incurred  on  the  day  on  which 
the  trial  should  take  place. 

This  was  an  application  for  a  rule  to  review 
the  Master's  taxation,  upon  the  ground  of  his 
having  improperly  disallowed  certain  costs  to 
the  defendant.  The  facts  appeared  to  be  these. 
The  cause  having  been  set  down  for  trial,  it 
was  agreed  between  the  parties  that  it  should 
be  postponed,  on  the  plaintiff  paying  the  costs 
of  the  day,  which  he  did,  and  the  cause  was 
accordingly  postponed.  It,  however,  was  set 
down  a  second  time  for  trial,  and  remained  in 
the  paper  three  days,  when  the  plaintiff^  ob- 
tained a  verdict.  It  was  now  submitted,  on 
the  part  of  the  defendant,  that  as  the  delay 
and  expences  consequent  thereon,  were  occa- 
sioned entirely  by  the  postponement,  the  de- 
fendant was  entitled  to  the  costs  of  the  three 
days. 

The  Court  was  of  opinion,  that  the  Master 
had  acted  very  properly  in  making  the  disal- 
lowance. 

Rule  refused.— ^a/ib?r  v.  Lane,  E.  T.  1836. 
Excheq. 


JUDGMENT  P0»  NOT  PRODUCING  RECORD. — 
PLEA  OF  NUL  TIEL  RECORD. 

A  four  day  rule  must  be  given  to  compel  a 
party  to  produce  a  record,  on  a  plea  of  nul 
tiel  record. 

Motion  for  judgment  for  plsdntiflf,  for  the 
non-production  of  the  record  by  the  defendant, 
the  pldntiff*  having  served  him  with  a  notice 
requiring  the  production  of  the  same.  This  it 
appeared  was  an  action  of  trespass  for  false 
imprisonment,  to  which  the  defendant  pleaded 
a  justification,  under  a  judgment  upon  which 
an  issue  of  nul  tiel  record  was  taken  by  the 
plaintiff".  The  roll  was  produced  by  the  plamtiffl 

On  the  part  of  the  defendant,  it  was  con- 
tended that  the  plaintiff'*s  proceedings  were 
irregular. 

Per  Curiam, —The  proper  course  was  for  the 
pluntiff'to  move  for  judgment  on  production 
of  the  record,  and  for  that  purpose,  he  should 
have  given  a  four  day  rule. 

Application  was  then  made,  on  the  part  of 
the  defendant,  for  the  costs  of  appearing,  but 
which 
The  Court  refused ;  as  it  also  did  to  pro- , 


nounce  any  judgment,  considering  the  plain« 
tiff''s  proceeoings  irregular. 
Begbie  y.  Grenville,  E.  T.  1836.    Excheq. 


PLEADING    ISSUABLY. —  DEMURRER. —  REPLY- 
ING DOUBLE. — ^AGREEMENT. 

A  plaintiff"  cannot  plead  double,  where  a  dt^ 
fendant  is  under  terms  to  plead  issuably. 

This  was  an  application  to  set  aside  a  judg- 
ment, which,  it  was  alleged,  had  been  impro- 
perly signed  by  the  plaintiff'  in  this  case,  llie 
facts  appeared  to  be  these : — It  was  an  action 
of  trespass,  and  the  declaration  contained  two 
counts,  for  two  trespasses,  in  seizing  the  plain- 
tiff^'s  goods.  The  defendant,  to  the  first  of 
these  counts,  pleaded  a  justification,  under  a 
warrant  of  certain  commissioners,  to  take  the 
plaintiff's  goods,  as  a  distress  for  .^^800. ;  and 
to  the  second  count,  that  he  was  justified  for  a 
sum  of  AOL  Upon  these  pleas  the  plaintiflT 
took  issue,  and  new  assigned  that  the  plaintifiT 
complained  of  a  taking  of  his  goods  for  a  ^r- 
ther  sum  of  300/.  The  defendant  specially  de- 
murred, and  alleged,  as  one  ground,  duplicity. 

On  shewing  cause,  it  was  contended  that 
the  judgment  had  been  properly  signed,  the 
defendant  being  under  terms  to  plead  issuably, 
and,  therefore,  was  not  entitled  to  demur  spe- 
cially to  the  replication. 

The  Court  was  of  opinion  that  the  plaintiff* 
ought  not  to  be  allowed  to  reply  double. 
That  the  special  causes  must  be  all  struck  out, 
except  duplicity,  and  the  demurrer  come  on 
for  argument.  The  costs  of  this  rule  must  be 
paid  by  the  defendant,  as  he  ought  not,  properly, 
to  have  demurred  specially. 

Rule  absolute,  on  payment  of  costs. — GU-^ 
borne  v.  fFyutt,  E.  T.  1835.    Excheq. 


EXAMINING  WITNESSES  ON  INTERROGATORIES 
IN   INDIA. — MANDAMUS. — ^JURISDICTION. 

In  fronting  a  mandamus  for  the  examina- 
tion of  Witnesses  in  India,  the  place  in  which 
the  cause  of  action  arose  is  immaterial. 

In  this  case  application  was  made  to  the 
Court,  for  a  rule  for  a  mandamus  to  examine  a 
witness  in  India,  the  cause  of  action  haying 
arisen  in  England.  The  only  difficulty  in  the 
case  was,  whether  the  power  of  the  Court 
as  to  India,  was  more  extended  by  1  W. 
4,  c.  22,  s.  1,  than  by  the  former  statute  of  13 
Geo.  3,  c.  63,  which  merely  applied  to  actions 
the  cause  of  which  arose  in  India. 

Rule  granted,  which  was  afterwards  made 
absolute,  without  cause  being  shewn. — Bain 
y.  De  retry,  E.  T.  1836.    Excheq. 


REMOVAL  OF  CAUSE   FROM   PALACE  COURT. — 
PROCEDENDO. — TRIAL. — ^JUDGMENT. 

j^fter  final  judgment,  a  superior  Court  can- 
not remove,  by  habeas  corpus,  a  cause  from 
an  itferior  Court. 

In  this  case  a  rule  had  been  obtained,  calling 
00  the  plaintiff  in  this  cause,  and  a  person 
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O&med  Tttylor,  tho  plain  tiff  In  another  action 
against  the  same  defendant,  in  the  Palace 
Court,  to  shew  cause  why  a  writ  of  habeas 
corpus  should  not  issue,  directed  to  the  justices 
of  the  Pakce  Court,  for  the  removal  of  the 
cause  from  that  Court  into  this,  and  the  defen- 
dant's body  also,  and  why  the  bail  should  not 
have  fourteen  days'  time  to  render  the  defen- 
dant. The  cause  of  Taf/hr  v.  Hutchison  had 
been  removed  once  from  the  Palace  Court  to 
this  Court,  and  was  sent  back  again  to  Che 
former  Court. 

Cause  was  shewn  against  this  rule,  when  it  was 
contended  that  it  was  contrary  to  the  provisions 
of  21  Jac.  1,  c.  23,  s.  3,  to  remove  the  cause 
again  into  this  Court,  after  having  been  once 
remanded  to  the  inferior  Court.  In  addition 
to  this  obstacle,  there  wa^  another  objection, 
which  was,  that  •the  Urit  had  not  been  delivered 
ki  pursuance  of  the  43  £liz.  c.  5,  which  directs 
that  a  writ  of  habeas  corpus,  issuing  under  cir- 
cumstances similar  to  the  present,  must  be 
delivered  to  the  judges  or  officers  of  the  Court 
to  which  the  same  is  directed,  before  the  jury 
have  appeared,  and  one  of  them  is  sworn.  It 
is  clear,  therefore,  that  this  motion  is  too  late, 
the  cause  being  so  far  advanced,  that  nothing 
now  remains  but  to  enter  up  final  judgment. 
Under  these  circumstances,  it  was  submitted 
that  the  present  rule  must  be  discharged. 

Per  Curiam.— ^We  have  no  power  to  remove 
a  cause  after  judgment.  That  can  only  be 
done  by  writ  of  error.  We  can  do  nothing 
more  than  enforce  execution  under  the  act, 
except  by  certiorari,  with  a  writ  of  error. 
With  respect  to  the  bail,  they  must  be  consi- 
dered as  the  legal  guardians  of  the  defendant, 
and  it  Is  for  them  to  look  after  their  own  pri- 
simer.  The  rule,  therefore,  as  regards  Taylor, 
must  be  discharged  with  costs. 

Rule  discharged  accordingly. — Latres  r. 
Nutchitott,  E.  T.  1835.    Excheq. 


SBTTINO  ASIDE  PROCEEDINGS  FOR  IRREGU- 
LARITY.— STAY  OF  PROCEEDINGS. — ATTOR- 
NEY'S BILL.— VEXATIOUS  PROCEEDINGS. 

fFhen  the  taking  out  a  summons  does  not 
operate  as  a  stay  of  proceedings. 

The  costs  o/ftrits  unnecessarily  sued  out,  will 
not  be  allowed  on  taofation. 

In  this  case  a  rule  nisi  had  been  obtained, 
calling  on  the  pliuntiff  to  shew  cause  why  the 
writs  issued  by  him  in  this  case  against  the 
defendant,  should  not  be  set  aside,  with  subse- 
quent proceedings  thereon;  or  why  the  last 
writ  should  not  be  set  aside,  and  why  the 
plaintiff  should  not  pay  the  costs.  The  facts 
of  the  case  appeared  to  be  these.  The  action 
was  brought  by  the  plaintiff  to  recover  the 
amount  of  an  attorney's  bill,  which  was  deli- 
vered in  February,  1834.  On  the  27th  March, 
the  defendant  took  out  a  summons,  requiring 
the  plaintiff  to  shew  cause  why  his  bill  should 
not  be  referred  to  be  taxed,  and  why  he  should 
not  deliver  up  all  bills,  &c.  This  summons 
was  returnable  on  the2dth  March,  upon  which 
day  the  plaintiff  issued  his  writ,  which  was 


returned  non  est  inventus,  when  he  immediately 
issued  another  writ.  There  were  two  grounds 
why  the  pluntiff  should  pay  the  costs ;  the  first 
was,  that  the  first  writ  was  issued  afler  the 
summons  was  returnable,  which  it  was  con- 
tended operated  as  a  stay  of  proceedings,  and. 
that  consequently  the  proceedings  were  irre- 
gular; and  secondly,  the  return  of  non  est 
inventus  was  improperly  made  to  the  first  writ 
when- the  pleuntiff  was  about,  and  might  have 
been  personally  served. 

On  shewing  cause  against  this  rule,  it  was 
contended  that  although  a  summons  to  tax  was 
taken  out,  no  undertaking  had  been  given  by 
the  defendant  to  pay;  and  the  plaintiff's  object 
in  suing  out  a  writ,  was  to  save  the  operation  of 
the  Statute  of  Limitations. 

Per  Curiam. — ^We  arc  of  opinion  that  the 
summons  in  the  case  ought  not  to  t>perate  as  a 
stay  of  proceedings. 

It  was  further  urged  in  support  of  the  rule, 
that  the  second  writ  was  clear! v  irregular,  as  a 
plaintiff  could  have  no  right  whatever  to  issue 
a  writ,  and  not  proceed  upon  it,  and  thereby 
put  a  defendant  to  unnecessary  and  vexatious 
expenses. 

Per  Curiam. — As  to  the  second  writ,  we 
think  the  plaintiff  was  justified  in  issuing  it, 
thedefendant  not  havingsigned  a  consent  to  pay. 
With  respect  to  the  costs  of  those  unneces- 
sary writs,  the  Master  says  he  should  disallow 
them  to  the  plaintiff. 

Next,  with  respect  to  the  return  to  the  first 
writ  of  mm  est  inventus, — we  are  of  opinion, 
upon  looking  at  the  words  contained  in  the 
proviso  of  s.  10  of  the  2  W.  4,  c.  39,  and  the 
first  part  of  that  sect,  that  personal  service  is 
immaterial,  and  that  a  proper  return  was 
made  to  the  writ.  We  think,  therefore,  that 
the  plaintiff's  proceedings  were  quite  regular ; 
and  the  present  rule  must  be  discharged  with 
costs,  as  the  rule  was  moved  with  costs. 

Rule  dbcharged  with  costs. — fFilliams  v» 
Roberts,  E.  T.  1835.    Excheq. 


KING'S  BENCH  SITTINGS, 
4/ter  Easter  Term,  1835. 

MIDDLESEX. 

Saturday     •     May  16  |  Common  Juries. 

LONDON. 


Monday  May  18  "| 

(the  Adjt.  Dav)        I 

Tuesday      .      May  19  f 

Wednesday  .     .       2Uj 


Common  Juries. 


COMMON  PLEAS  SITTINGS, 
After  Easter  Term,  1836; 

MIDDLESEX.* 

Saturday     .     May  16  |  Common  Juries. 

LONDON. 

Monday      .     May  18"^ 

"^^(Adjt/Day)      ^^  [^Common  Juries. 
Wednesday  .     May  20 J 
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BXCHSQUER  OF  PLEAS  SITTINGS, 
4/ter  Eaeter  Term,  1836. 


Saturday 

Monday 
Tuesday 


Friday   . 
Wednesday 

(Adjt.  Day) 


MIDDLESEX 

mil     ifi/ Revenue   and  Com- 
W»yl^l     mon  Juries. 

18 1 

19 1  ^'°°><'A  Juries 

LONDOV. 

May  15 


ayl6T 


Common  Juries. 


EXCHEQUER  EQUITY  SITTINGS, 
jifier  Easier  Term,  1635. 


Saturday     . 
Monday 

Wednesday . 


May  16 1  Causes. — ^Mr.  Baron 
18/     Jidereon. 
^v^lPedtions  &  Motions. 
20 1     Lord  Mincer. 


CHANCERY  SITTINGS, 
After  EoMter  and  previous  to  Trinity  Term,  1835, 

BEFORE  THE  LORDS  COMMISSIONERS, 

At  Lincoln's  Inn. 

r  LanatiePetitions,Bank- 

May  16 J      rupt  Petitions,  Mo- 

.    26  I     tions  by  Date,  and 

L    Ai^als. 

TVinitif  Term, 

At  Westminster. 


Saturday 
Tuesday 


Saturday 
Monday 

Saturday 
Monday 

Saturday 
Monday 


May  30^ 
June l' 

.      6 
.      8 

.    13 
.    15 


'Motions  by  Date  and 
Re-hearings  and  Ap- 
peals. 

'Motions  by  Date  and 
Re-hearinfi^  and  Ap- 
peals. 

Motions  by  Date  and 
Re-hearings  and  Ap- 
peals. 


BSrORB  THE  VICE  CHAlfCELLOR. 

TVtiiiVy  Term. 
At  Westminster. 


Wednesday 
Thursday  . 
Friday 
Saturday  . 
Monday  . 
Tuesday  . 
Wednesday 
Thursday  . 
Friday 
Saturday  . 
Monday  . 
Tuesday  . 
Wednesday 
Thursday  . 
Friday 
Saturday  . 
Monday  . 
Tuesday  . 
Wednesday 


May  27 
.  28 
.  29 
.    30 

June  I 
.  2 
.  3 
.  4 
.  5 
6 
.  8 
.  9 
.  10. 
.  11 
,  12 
.  13 
.  15 
.  16 
.     17 


Motions. 

No  Sittings. 

Petition-oay. 

Pleas,  Demurrers,  Ex- 
ceptions, Causes, 
and  Further  Direc- 
tions. 

Motions. 

Pleas,  Demurrers,  Ex- 
^    ceptionsJCauses,  and 
Further  Directions. 

Motions. 
]  I  Pleas,  Demurrers,  Ex- 
ceptions, Causes,  and 
Further  Directions. 

Short  Causes  and  ditto. 

Motions. 


ANSWERS  TO  QUERIES. 


E«f9  irf  9n^pfrtv  mfin  €anb9pMminit. 
WILL. — POWER. — VOL.  9,  PP.  399,  496. 

The  mother  and  daughter,  I  submit,  take  as 
tenants  in  common  in  fee.  The  woids,  "  aU 
my  property  I  die  possested  of,  both  real  and 
personal,"  I  think,  there  is  no  doubt,  carry  the 
fee.  See  fTtlee  v.  ^Uee,  7  Bang.  664,  in  whicii 
case  it  was  decided,  that  under  the  words  ''  aH 
the  rest  of  my  worldly  goods,  bonds,  notes,  book 
debts,  and  ready  money,  and  every  thing  else  i 
die  possessed  of  I  give  to  my  son  George,** 
George  took  a  fee  in  lands  of  the  testator,  not 
speciacally  derised  by  the  will.  At  the  present 
day,  the  Courts  put  a  very  liberal  construQtioa 
on  doubtful  passages  in  wills,  and  always  en* 
deavour  to  carry  into  effect  the  intention  of  the 
testator.  Spk9. 


^GDINGS. — TRESPASS. — VOL.  9,  P.  432. 

I  think  C.  has  committed  an  unjustifiable 
trespass.  It  is  stated  in  Bac.  Abr.  vol.  7»  p. 
680,  (vide  also  Bro.Tresp.  pi.  118 ;  Cro.  Eliz. 
246,)  that  if  L.  S.  have  unlawfully  gotg&ods  of 
J.  N.  into. his  house,  and  J.  N.  go  there,  the 
door  being  open,  to  take  them  away,  lyi  action 
of  trespass  does  not  lie.  In  the  query,  put,  the 
taking  by  B.  was  not  unlawful  in  the  sense 
above  used ;  the  detainer  only  can  be  so  consi- 
dered. It  was  the  act  of  C*.  himself,  (viz.  the 
loan  to  B.)  which  was  the  occasion  of  the  piano 
coming  into  B'%  possession.  It  was  delivered 
to  ^.  by  a  person  whom  C.  had  allowed,  in  some 
measure,  to  have  the  control  over  it.  The 
judgment  delivered  by  Tindal,C.  J.,  in  Anthony 
V.  ffaney,  8  Bing.  186,  seems  conclusive  against 
C,  if  B.  brings  trespass  against  him  for  enter- 
ing the  dwelling-house.  C.'s  act  had  a  tendency 
to  a  breach  of  the  peace,  and  he  seems  liable  to 
another  course  of  proceeding,  besides  a  civil 
action.  G.  Br. 


THE  EDITOR'S  LETTER  BOX. 

The  letter  of  B.  B.,  on  the  suggested  amend- 
ment  of  the  Fine  and  Recovery  Act,  is  accept* 
able. 

The  name  of  the  solicitor  should  be  com- 
municated in  the  case  stated,  regarding  the 
enrolment  of  Articles  of  Clerkship. 

The  suggestion  of  T.  T.  T.  shall  be  attended 
to,  though  we  think  he  should  state  briefly  the 
advantages  he  expects  from  the  alteration. 

The  Queries  end  Answers  of  W.  B.  ?  8.  H. ; 
J.  H.  H.5  W.  W. ;  Y. ;  W.  0.  J.  J  and  T.  W., 
have  been  received. 

The  Second  Part  of  the  Quarterly  Digest  of 
all  reported  cases  for  the  year  1835,  will  be 
publisned  on  the  2dd  instant. 

The  letter  of  **  A  Constant  Reader"  shall  be 
attended  to. 

Numerous  Queries  and  Answers  are  unavoid- 
ably deferred. 


STfie  Utqal  4!^ti0erlier. 
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SATURDAY,  MAY  23,  1835.         No.  CCLXX. 


—  "  Quod  magis  ad  nos 

Peitioet,  et  aescire  malnm  est^  agiUmus. 


HORAT. 


LETTERS  OF  A  HEIDELBURG 
STUDENT. 


LSTTBB  X. 
THE  LAWTSBS  IK  THB  HOUBB  OF  COMMONS. 

My  dear  Friend, 
Mt  correspondence  has  been  interrupted  by 
avariety  of  circumstances,  which  I  need  not 
now  detail.  Let  me  rather  endeavour  to 
make  up  for  pakt  inattention  by  sanding  you 
a  short  fuxx)unt  of  what  is  doing  here  among 
the  lawyeiB  in  Parliament. 

The  present  session,  if  is  said,  is  to  be 
sliort  in  its  duration.  As  much  is  to  be 
deferred  as  possible;  and  it  is  certain  that 
we  are  now  in  the  middle  of  May,  and  that 
nothing  has  yet  been  done.  No  novel 
measure  has  yet  been  proposed ;  and  few  of 
the  old  plans  of  refprm  have  made  any  pro- 
gress. The  friends  of  I^Dcal  Courts  and  a 
Genend  Regutry,  do  notseem  to  4iave  suf- 
ficiently recovered  their  former  defeats  to 
renew  Ae  contest.  One  or  two  voices  have 
mentioned  the  former  measure,  but  the  lat- 
'  ter  18  now  never  heard  of.  The  Attorney 
General  has  seen  so  little  prospect  of  carry- 
ing through  his  Bill  for  the  Abolition  of 
Imprisonment  for  Debt  in  its  present  state, 
that  he  has  referred  it  a  second  time  to  a 
Committee  of  the  House  of  Commons  ;  and 
this  is  almost  the  only  thing  that  has  been 
done.  But  the  fight  is  now  to  begin  :  each 
party  is  summoning  its  strength,  and  plu- 
ming itMlf  on  its  champions.  Let  us  glance 
at  some  of  these  last,— which  I  do,  of 
course,  without  the  slightest  reference  to 
their  politics.  You  must  take  my  simple 
opinion  of  their  merits,  un  tinged  by  any  bias 
of  this  nature ;  nay,  I  am  at  present  in  so 
ill  a  humour,  that  I  may  be  a  little  harsh 
on  all. 

Of  the  professional  merits  of  the  lawyers 
in  the  House  of  Commons  I  know  nothing  : 
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they  are  often  in  a  converse  ratio  with  their 
parliamentary  abilities ;  so  that  you  must 
not  suppose  that  because  a  man  fails  in  the 
House,  he  is  not  often  the  very  best  advo- 
cate you  can  employ:  oftentimes,  perhaps, 
his  very  failure  may  conduce  to  his  greater 
practice  at  the  Bar,— as  clients  sometimes 
fear  that  the  business  of  the  Advocate  may 
be  forsaken  by  the  Parliamentary  Leader. 
There  are,  however,  some  splendid  instances 
of  men  shining  alike  in  both  fields,  but 
these  are  rare. 

There  are,  as  usual,  a  good  many  lawyers 
in  the  present  House, — some  for  the  first 
time,  others  who  are  veterans  in  parlia- 
ment. Dr.  Lushington,  for  instance,  a 
forcible,  but  heavy  speaker,  well  acquainted 
with  all  the  set  phrases  of  oratory,  but  never 
creating  or  expanding  the  stock.  His  po- 
litical feelings  force  him  into  extravagant 
declarations,  which  are  generally  delivered 
with  a  voluble  monotony.  While  the  House 
admits  his  right  to  address  it,  it  wishes  it 
was  not  so  often  exercised. 

Sir  Frederick  Pollock,  the  late  Attorney 
General,  is  of  the  same  school.  His  only 
fieiult  IB,  that  he  cannot  be  found  fault  with. 
— You  will  understand  what  I  mean :  all  is 
elaborate  correctness.  Precise  and  logi- 
cal, you  see  without  difiiculty  afar  off  the 
point  at  which  he  intends  to  arrive  by 
his  own  method. 

Let  me  turn  from  them,  and  others  of  the 
same  class,  to  Sir  William  FoUett.  who 
made  a  most  successfuld!e6ti/ this  session.  His 
is  a  steady  flight:  he  does  not  soar  too  high. 
Collected  in  lus  own  strength,  he  wields  only 
those  weapons  of  which  he  is  completely  the 
master.  The  language  of  passionate  eloquence 
he  lays  aside  :  persuasive  argument  is  his 
great /orle.  He  labours  no  point :  he  pro- 
ceeds step  by  step,  naturally  and  easily. 
There  is  an  earnest  sincerity  which  appears 
to  shine  in  all  he  says,  that  renders  him  a 
captivating  speaker — in  which  his  beautiful 
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voice  asBbts  him.     I  place  him  very  high  in 
the  present  Honse^  ^    . 

Mr.  Pemberton,  also,  is  made  of  t]ie  true 
stuff.  He  has  much  fire  and  spirit.  He 
frequently  rises  into  real  eloquence,  and 
stirs  the  hearts  of  his  hearers.  His  phrases 
are  well  chosen  ;  his  language  easy  and  ap- 
propriate ;  but  his  voice  is  weak,  and  his 
manner  sometimes  over-strained. 

Serjeant  Wilde  does  not  akogetker  suc- 
ceed in  the  House.  The  sentence  which 
would  win  a  jury,  is  here  unapplauded.  It 
might  gain  a  verdict,  but  it  does  not  get  ^ 
cheer.  There  is,  perhaps,  something  too 
vehement,  too  overbearing  in  hb  manner. 
A  jury,  like  a  woman — 


•  **  bom  to  be  oonlroll'd» 


Stoops  to  the  li»rward  and  the  bold.*' 

Not  ao  the  Honaa  of  Comnuma.  A  maiiy 
modesty  is  the  ^  young  maa's  beat  com- 
panion*'  at  first.  When  he  has  once  made  way 
in  it,  he  may,  I  dare  say,  treat  it  as  h» 
pleases ;  but  this  will  not  do  at  firsts  Thia, 
I  think,  is  the  reason  why  Serjeant  Wilde, 
a  ready,  fiuent»  forcible,  nay  at  tifioea  aa  elo- 
quent apeaker,  haa  never  succeeded*  and  jnor 
bably  never  will  aufloeed,  in  the  House  of 
Gommona. 

There  are  two  other  serjeanta  in  the 
House,  both  for  tJae  fint  time,  and  ea(^ 
haa  only  spoken^  I  think,  but  OEce.  The 
one  may  be  said  to  have  succeeded^  tb« 
other  to  have  failed;  but  as  so  little  haa 
been  seen  of  theia«  it  would  be  un&ir  to 
name  thern^  or  to  jt^dge  of  the  foture  by  the 
past,  llie  one  delivered  a  blunt,  unpretend- 
ing, atraightrforward  apeech,  and  carried  the 
house  quite  along  >Kith  him ;  th«  other  made 
a  achoolboy  piece  of  declajnatipn,  which  fell 
dead  and  fiat  even  on  hia  own  pairty. 

I  do  not  mention  the  Attorney- General 
(Sir  John  Campbell),  aa  I  have  deacribed 
him  in  a  foimer  letter ;  and  I  am  sure  that 
I  now  omit  aome  qne  I  ought  to  tell  you 
about. 

.  There  are  aome  promisiag  young  barria- 
tera  in  the  house.  Mr.  Roebuck  I  consider 
a  very  able  speaker.  Mr.  Donald  Maclean 
has  a  shpwy  fluency,  and  Mr.  i'xaed  is  an 
able  del^ater.  This  is  alll  can  recollect  at 
present.  Love  to  all  the  brethren.  Fare- 
WeU.  ♦    *    * 


PEFECT  IN  THE  BANKRUPT  LAWS. 


SUPERSEDING  A  FIAT. 

A  caae  has  recently  fallen  under  my  obsenra- 
tion,  in  which  the  present  practice  of  the  Ck>urt 
of  Re^i^w  appears  to  b^  defective. 

The  circumstances  are  ad  follows : — 

Some  weeks  ago  a  fiat  in  bankruptcy  waa 
issued  against  a  gentleman  in  the  country,  and 
immediately  afterwards  one  of  the  principal 
creditors  on  the  estate,  having  first  had  the 
property  fairly  valued,  oiTered  a  compositiqn, 
which  was  agreed  to  by  the  whole  of  the  cre- 
ditors. Application  was  shortly  aftierwarda 
'made  to  the  Court,  upon  the  petitioiv  of  Ihe 
petitioning  creditor,  with  the  consent  of  the 
bankrupt,  for  an  order  for  a  supersedeas^  which 
was  remsed  until  after  the  first  public  meeting 
under  the  fiat  had  been  heUl.  That  meedng 
was  in  due  course  held  pro  forma  accordingly^ 
and  in  consequence  o|  the  creditors  hayi^ff  M 
agreed  to  the  composition  offered,  no  oebts 
were  proved.  Another  application  waa  then 
made  to  the  Oodrt>  whan  tl«s  prayer  of  the  petU 
tion  was  refused  mtU  t^fter  the  ucond  mfietUg 
had  been  held,  and  in  consequence  of  such  de- . 
cision  the  bankrupt  has  been  prevented  carrying^ 
on  his  business. 

This  appears  fraught  with  injustice  both  to 
the  bankrupt  and  his  creditors ;  to  the  former^ 
because  it  n  diflldutt  to  coacdve  any  reaaain- 
able  objection  there  could  be  for  depriving  the- 
bankrupt  of  ao   mach  valuable  tune  i^  hia. 
business,  since  tlue  approval  of  the  credilora 
testified  their  concurrence  of  his  transactiona. 
having  been  honest ;  and  secondly,  on  account 
of  the  great  eixpense  attending  the  delay^  pcca« 
sioned  by  the  commissioners'' fees,  &c.  for  the 
second  meedng. 

And  il  may  here  be  observed,  that  the  8<^' 
citors  to  the  fiat  ei^rted  th^maelvjes  praiae-^ 
worthily  in  order  to  obti^  the  deed  91  com-^ 
position  executed  bv  the  creditors^  and  to. 
avoid  the  great  sacrifice  of  property  and  time 
which  would  necessarily  have  resulted  had  the 
fiats  been  proceeded  in. 

When  an  insolvent  causes  his  estate  to  be 
valued,  and  offan  a  compoaltion  to  the  fitU  a^ 
mount  of  the  valuation ;  and[4he  creditors  beiiig 
satisfied  of  his  good  intentions,  accede  theretOj^ 
what  eartlily  objection  can  be  raised  to  grants 
ing  an  order  for  a  supersedeas  ?  The  present 
practice  of  the  Court  calls  strongly  for  an  alte- 
ration ;  and  when  so  many  chan^,  miscalled 
reforms,  of  the  law,  ar,e  oontinusSly  springing* 
up,  it  seems  strange  that  no  reform  is  thought 
of  where  it  is  wanted :  and  the  decision  of  dMX 
Court  in  the  ahove  case  is  obviously  at  vari^ 
ance  with  every  principle  of  equity.  Had  au^ 
order  agreeably  to  the  application  of  the  peti« 
tionin^  creditor  (who  is  alone  positively  mte« 
rested  in  keeping  the  fiat  in  existence)  been 
granted,  the  msolvent  might  have  renewed  hie 
business  without  the  unpleasantnesa  o£  hia 
misfortunes  having  b^n  broagHt  bqfbre  the^ 
public.  J.  W.  D. 


Thi  Prapertif  Lamf€r. 


«l 


THB  PROPEfnY  LAWYBa 

No.  XUV. 

8PBCIFIG  PBRFOEMANCB. 

The  foUowing  case  decides,  that  the  Court 

of  Bankruptcy  has  jurisdiction  to  compel  the 

speelic  performance  of  a  coutraot  for  the 

purchase  of  lands. 

This  was  the  petition  of  the  assignee  of  the 
bankropt,  and  of  the  two  executors  of  a  mort- 
mpee  for  a  teroi  of  years  granted  by  the 
Bankrupt,  praying  for  the  specilc  performance 
of  a  condract  by  the  purchaser  of  the  mort- 
fsged  property,  under  the  following  clrcnm- 
stances :  The  bankrupt  being  seised  in  tee  of 
a  piece  of  knd  on  Saudbaen  Heath,  in  the 
county  of  Chester,  by  indenture  dated  the 
M  of  February,  1826,  demised  this  property 
t»  Samuel  Beech,  for  one  thousand  years,  br 
wav  of  mpitgiige,  for  securing  the  sum  pf  400/. 
jna  interest  at  4/.  lOir.  per  eent.  Samuel 
Beech,  the  mortgagee,  died  on  the  18th  of 
December,  1828^  leaving  the  two  petitiooers, 
George  Beeeh  and  John  AUcock,  his  executors. 
On  the  22nd  of  Fiebruary,  i833«  a  fiat  issued 
tkgainst  William  Barrington.  The  usual  ac- 
count was  taken  by  the  couimissioners,  of  the 
mortgi^  del»t  aad  interest,  under  the  general 
order ;  when  it  was  found  that  490/.  was  due 
from  tbe  bankri\pt  for  principal  and  interest  up 
to  the  date  of  the  fiat ;  and  the  commissioners 
made  the  usual  order  for  the  sale  of  the  pro- 
perty. In  pnrsnance  of  this  order,  the  property 
was  put  up  to  sale  by  auction  on  the  5th  of  J  une, 
1833,  when  William  Barringiton,  the  bank- 
rupt's  son,  attended  the  sale,  and  became  the 
purchaser  at  the  sum  of  370/.,  and  gave  his 
promissory  note  for  .37/',  the  amount  of  the 
deposits  On  the  9th  of  June,  an  abstract  of 
the  title  was  delivered  to  the  attorney  of  Wil- 
liam Qeniogton,  who  shortly  afterwards  exe- 
cuted a  lease  of  the  property  to  one  Ralph 
Arden,  who  was  in  the  occupation  of  it  pre- 
vious to  the  bankruptcy,  and  continued  so  at 
ihe  time  of  presenting  this  petition.  The 
prooyasory  note  was  never  psia  by  William 
Barrington,  nor  any  part  of  the  purchase- 
money;  and  on  the  5th:of  October  last  the 
petitioqers  called  upon  him  to  fulfil  his  con- 
tract, and  uffered  to  execute  a  proper  convey- 
ance to  b2m,  on  payment  of  the  purchase, 
money.  The  petition  prayed  that  William 
Barrington  might  be  oraered  to  pay  the  370/., 
with  interest  at  four  per  cent,  f^om  the  Ist  of 
October,  1833,  into  the  Bank  of  England,  in 
the  name  of  the  Accountant  General  $  and  that 
the  same  might  be  applied  in  paying  the  costs 
of  the  salc^  and  afterwards  in  satisfhction  as  far 
as  it  would  extend,  of  what  was  due  to  Beech 
and  Allcoek  in  respect  of  the  mortgage ;  and 
that  William  Barrington  might  be  oraered  to 
pay  the  cost&  of  this  application,  llie  objec- 
tion on  the  part  of  the  respondent  to  complete 
the  purchase,  was,  that  the  bankrupt  in  the 
year  1829,  Iiiid  taken  the  benefit  of  the  Insiol- 
vent  debtors*  Act,  and'  that  the  petitioning 


I  cr^tor^s  debt  under  the  present  fiat  had  been 
then  included  in  his  schedule.  It  was  con- 
tended, therefore,  that  the  fiat  was  invalid; 
and  that  the  bankrupt's  assignee  could  not 
make  a  good  title  to  the  purchaser,  as  all  the 
property  of  the  bankrupt  (which  comprised  the 
eqmty  of  redemption  of  the  estate  in  question), 
was  by  law  vested  in  the  provisional  assignee 
of  the  Insolvent  Court,  ana  the  assignee  under 
the  bankruptcy  could  have  no  controul  what- 
ever over  it, 

Erskmet  C.  J.-*-Many  objections  have  been 
raised  by  the  counsel  for  the  respMondent,  to 
this  Court  entertaining  jurisdiction  in  the  pre^ 
sent  case,  b^  reaaon  of  the  alleged  difficulty 
that  might  arise  in  enforcing  our  order  against 
some  oUier  party  to  be  affected  by  it,  ^nd  our 
want  <^ proper  officers  to  investigate  questions 
of  title.  There  is  no  ground,  however,  for 
such  objections  on  the  {^resent  occasion ;  and 
when  any  case  hereafter  way  arise,  which  in- 
volves  such  dtftatlties,  it  will  be  then  time 
enough  for  us  10  consider,  whether  we  will 
take  the  bitnhea  of  deciding  the  ease  on  our- 
selves, or  send  it  to  another  tribunal,  where 
greater  facilities  way  exist.  With  respect  to 
the  alleged  inconvenience,  arisin|[  from  a  want 
of  officers  of  the  Court  to  inquire  into  ques- 
tions of  title,  that  inconvenience  does  not  arise 
in  this  case,  because  we  think  that  the  title  has^ 
been  already  accepted.  It  might  have  been  con- 
tended, with  tome  show  of  reason,that  if  the  sale 
of  this  property  had  taken  place  i^erdy  by  di- 
rections of  the  assiinee,  the  Court  would  then 
have  had  no  jurisdiction  over  the  purchaser ; 
but  as  the  property  was  sold  under  the  general 
order  in  tmnkruptcy,  it  is  in  effect  under  an 
order  of  the  Court  j  and  therefore  the  pur- 
chaser is  clearly  brought  within  the  jurisdiction. 
This  is  the  distinction  that  has  always  been 
drawn,  and  is  amply  supported  by  gjf  parte' 
Goutd,l  G.  &  J.  231 .  But  Che  main  question 
in  this  case  is,  has  the  respondent  waived  the 
objections  to  the  title?  For  if  he  has  not,  it 
must  be  admitted  that  they  would  be  tenable. 
It  might,  indeed,  be  difficult  to  prove,  that  the 
title  was  elsewhere  than  in  the  assignees  under 
the  bankruptcy ;  but  the  validity  of  the  fiat  is 
very  questionable,  and  the  equity  of  redemp- 
tion seems  to  be  miquestionably  in  the  pro-. 
visional  assignee  of  the  Insolvent  Court,  if  it 
could  be  reasonably  said,  that  nothing  but  a' 
shadow  has  been  bought  by  the  respondent, 
then  indeed  a  very  serious  question  might  be 
raised, — whether,  notwithstanding  the  waiver, 
we  ought  to  order  a  ^  specific  performance  of 
the  contract.  But  it  is  dear  that  some  estate 
or  property  has  beei;i  sold  ;  and  the  questioni 
is,  now  much  ?  for  it  ikiust  be  remembered,  that 
this  is  a  sale,  not  by  the  assignees  alone,  but 
conjointly  with  the  mortgiigee,  whose  title  ad- 
mits of  no  dispute.  The  question  of  waiver, 
however,  is  not  one  of  law,  but  of'  fact,  de- 
pending on  the  special  circumstances  of  the 
case.  The  mere  taking  possession  of  the 
property  sold,  undoubtedly,  cannot  of  itself  be 
construed  as  a  waiver  of  objections  to  the  title, 
but  operates  only  as  evidence  o^  an  intention 
to  waive  them,    hooking,  however,  at  all  the 
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hetB  ^'thte  case,  it  is  impossible  todoabt,! 
that -when  Barrington  the  younger  ezecntedl 
tlie  lease  to  Mr.  Arden,  he  did  so,  meaning  to 
adopt  the  contract,  and  waive  the  objections  to 
tlie  title;  all  of  which  he  must  have  well 
known  from  the  very  commencement  of  the 
transaction.  It  is  said,  that  the  purchaser 
never  took  possession  of  the  premises  ;  but  is 
ik>t  the  possession  of  the  tenant  the  possession 
of  the  landlord  i  I  cannot  help  suspecting, 
that  the  objections  insisted  ui>on»  have  not 
been  taken  bonMJide,  but  that  they  arise  from 
circumstances  studiously  concealed  from  our 
view,  which  have  rendered  the  purchaser  anx- 
ious to  get  rid  of  the  contract  altogether.  I 
am  of  opinion,  under  all  the  circumstances, 
that  the  purchaser  has  waived  the  objections 
to  the  title,  and  that  the  prayer  of  thu  petition 
must  be  granted. 

Mr.  Justice  R»se  said,  that  there  would  be 
no  difficulty  in  referring  a  title  to  the  regis- 
trars,  who  were  experienced  barristers ;  or  if 
not  to  them,  to  one  of  the  Judges  of  the  Court. 
E»  parte  SiMotham,  in  re  Bmringian,  3  Dea, 
&  Ch.  818. 


NOTICES  OF  NEW  BOOKS. 


Parochial  Settlements    an   Obstruction    to 
.  Poor  Law  Reform,     By  John  Meadows 

White,  Esq.     London  :  Fellowes. 
This  is  is  an  able  pamphlet,  by  a  gentleman 
peculiarly  well  acquainted  with  the  subject 
to  which  it  relates.     He  observes  that — 

"  During  the  long  and  laborious  discussions 
on  the  Poor-Law  Amendment  Act,  the  system 
of  paroclual  settlements  seems  scarcely  to  have 
met  witJi  the  consideration  which  its  impor- 
tance deserves.  The  Commissioners  of  In- 
quiry, it  is  true,  in  their  very  able  Report,  de- 
tailed the  origin,  and  many  of  the  evils  pro- 
duced by  this  system ;  but  their  inquiry  was 
confined  to  its  enect  on  the  poor  rate,  and  to 
suggestions  for  its  alteration,  with  reference 
alone  to  the  pecuniary  burthens  which  its  un- 
equal operation  imposed  upon  different  pa- 
rishes. Yet  even  these  suggestions  were  not 
considered  worthv  of  entire  adoption.  One  of 
the  worst  kind  ot  settlements,  tnat  by  appren- 
ticeship, was  retained,  although  the  House  of 
Commons  had  passed  a  clause  for  its  abolition, 
and  idtbough  its  evils,  and  the  fraud  to  which 
it  led,  had  been  so  strongly  stated  by  the  com- 
missioners. Parochial  settlements,  however, 
not  only  form  one  of  the  greatest  obstructions 
to  poor-law  reform,  but  are  mixed  up  with^  if 
they  do  not  directly  tend  to,  results  of  a  still 
more  extensive  nature.  Ori£^inally,  birth,  or 
dwelling  for  a  certain  period  in  a  place,  seem 
to  have  been  considered  the  grounds  for  de- 
claring a  man  settled  there.  But  the  43d 
Elizabeth,  which  established  a  permanent  fund 
for  the  relief  of  the  poor,  had  the  effect  of 
co:iferring  parochial  rights  of  no  little  impor- 
tance on  the  class  for  whom  that  fund  was 
provided.  Before  that  statute,  the  object  of 
the  legislature  was  to  restrain  paupers  from 
begging  beyond  certain  limits.    And  so  early 


aa  12  Rich,  a  e.  7,  (Id66)-Uie  first  ad  cited 
by  the  Commissioners,  —  labourers  were  re- 
strained from  going  beyond  the  hundred^ 
rape,  wapentake,  city,  or  borough,  where  they 
were  dwelling,  without  a  testimonial  of  justices 
shewing  reasonable  cause  for  their  going ;  and 
impotent  persons  were  to  remain  in  the  towns 
where  they  were  dwelling  when  the  act  was 
passed  ;  or  if  the  inhabitants  were  unwillin|^ 
or  unable  to  support  them,  to  withdraw  to 
other  towns  withm  the  hundred,  rape,  or  wa- 
pentake, or  the  towns  where  th^  were  bom, 
and  there  abide  during  their  lives.  This  was, 
in  effect,  a  district  setSement ;  but  subsequent 
statutes  in  the  reigns  of  Henry  VH.  and  Henry 
Vin.  restrained  beggars  to  their  place  of 
birth,  or  where  they  last  abode  for  three 
years. 

"  Originally,  therefore,  settlements  were 
restrictions  t>n  the  liberty  of  those  to  whoib 
these  statutes  were  intended  to  apply,  and 
those  who  transgressed  the  limits  witlun  which 
they  were  confined,  were  punished  like  run- 
away slaves^— aname  given  them  in  the  statute 
lE.VLc.3. 

**  After  the  43d  Elizabeth,  with  a  view  to 
check  the  poor  from  flocking  to  the  parishes 
which,  in  compliance  with  the  provisions  of 
the  act,  provided  the  best  stock,  powers  were 
given  to  justices,  on  the  complaint  of  parochial 
officers,  to  remove  paupers  under  certain  cir* 
cumstances,  to  the  puces  where  they  were 
last  legally  settled  us  natives,  householders, 
sojourners,  apprentices,  or  servants,  for  forty 
days. 

"  This  power  of  removal  (which  the  Com- 
missioners observe  it  was  the  object  of  subse- 
quent statutes  to  limit,  until  the  35  Geo.  III. 
c.  101 ,  which  prevents  a  person  being  removed 
until  actually  chargeable)  was  evidently  in- 
tended as  a  protection  to  the  fiinds,  or  poor- 
rates  of  the  removing  parish,  and  the  battle 
thus  begun  between  paiishes  and  paupers  has 
continued  vrithout  intermission  to  the  present 
day." 

After  this  statement  of  the  law,  Mr. 
White  proceeds  to  make  several  remarks  on 
its  effect  both  on  landlords  and  laboarera, 
and  to  point  out  the  sort  of  remedy  afforded 
by  the  late  statute : 

"  In  the  Poor-Law  Amendment  Act  there 
is  a  power  which  would  assist  in  reconcil- 
ing the  difficulties*  and  provide  a  remedy 
as  far  as  the  nature  of  the  case  will  ad'* 
mit.  This  is  to  be  found  in  the  33d  clause^ 
giving  the  power  of  making  a  district  settle- 
ment. By  this  plan,  a  certain  average  of  past 
expense  for  settled  poor  being  ascertained  and 
fixed,  the  amount  is  taken  as  the  future  in- 
variable proportion  of  contribution  of  each 
parish  to  a  common  fund,  the  management  of 
which  is  entrusted  to  guardians,  chosen  from 
the  landlords  and  occupiers  of  the  union. 
And  the  three  following  clauses  carry  this 
principle  still  further,  by  enabling  such  a  union 
to  have  a  common  valuation  and  rate. 

"  This  plan,  as  it  is  laid  down  in  the  Poor- 
Law  Amendment  Act^  can  only  be  adopted 
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MhfU&pi^  ty  the  paiiiha  of  say  whkm  t  and 
ft  18  to  be  hoped  that  its  adoptton  k  not  far 
distant.  In  Bristol,  under  the  Local  Act,  it  is 
already  in  force  as  between  the  several  parishes 
of  the  city;  though  as  between  them  and 
foreign  parishes,  the  distinction  of  separate 
parochial  settlements  is  kept  up." 

Our  buaineas  is  rather  to  notice  amend- 
ments in  the  law  which  affect  the  adminis- 
tration of  justice  in  our  superior  courts, 
than  the  policy  of  laws  in  general ;  bjut  the 
following  obsenrationa  of  Mr.  White,  on  the 
Bnbject  of  making  the  Poor  Law  burthens 
maHomal,  are  worthy  of  the  attention  of 
those  members  of  l^e  profession  who  are 
engaged  in  advising  on  and  conducting  the 
legal  part  of  parochial  a&irs. 

"  The  statistics  of  pauperism,  as  affected  by 
parochial  settlements,  and  the  unequal,  and 
hence  ui^ust,  taxation  which  they  impose  on 
different  parts  of  the  country,  will  furnish 
ample  support  to  the  arguments  of  those,  who 
say  the  state  should  bear  tlus  burthen.  And 
they  furnish  no  less  strength  to  those  who 
argue  that  the  poor  laws  should  be  brought 
within  their  natural  limits,  and  no  longer  be 
allowed  to  tax  industry  for  the  support  of  idle- 
ness; to  call  on  the  hard-working  man  to 
maintun  those  who  do  not  work ;  or  those 
who  can  find  work  for  themselves,  to  impart 
its  fruit  to  others  who  cannot  find  it ;  or  those 
who  give  work  to  a  fair  number  of  labourers,  to 
pay  for  laliourers  they  do  not  want,  and  whom 
others,  with  occupations  requiring  thein,  will 
not  employ,  except  at  wages  paid  from  the 
parish  purse.  At  present,  a  man  may  say,  "  I 
am  wiuing  to  work  i  you  confine  me  to  this 
spot,  and  therefore  you  must  find  work,  or 
maintain  me  and  mine  without  it."  True  policy 
would  answer, — **  If  you  cannot  find  it  here, 
go  and  seek  it  elsewhere ;  if  this  parish  is  too 
small,  go  to  the  next;  search  through  the 
kingdom ;  and  if  still  work  be  wanting,  faci- 
lities shall  be  given  for  finding  it  abroad." 
Government,  to  protect  its  subjects  in  the  en- 
joyment of  their  earnings,  must  take  care  to 
secure  for  all  the  means  of  findinjr  food  by 
work,  without  intrenclung  on  their  neij^h- 
bours;  and  all  have  a  right  to  claim  protection 
in  seeking  for  these  means  at  home,  before 
they  have  recourse  to  another  .country.  In 
the  present  state  of  the  poor  laws  this  is  not 
done.  Not  only  do  thev  deny  this  right  to  the 
poor  man,  but  upon  tnose  who  are  more  fa- 
voured, or  more  fortunate  in  finding  scope  for 
industry,  and  in  accumulating  its  tniits,  they 
impose  what  amounts  to  an  agrarian  law ;  and 
that  portion  of  the  territory  which  is  nearest 
the  seat  of  government,  is  in  a  course  of  unjust 
division,  whilst  the  colonies  at  a  distance. are 
either  peopled  with  convicts,  or  lie  waste  for 
want  of  hands  to  till  them.  Let  the  poor  rate 
be  made  a  substitute  for  the  private  charity  of 
tliose  who  cannot  or  will  not  give  voluntary 
dms,  but  let  it  not  remiun  a  heavy  clog  on  in- 
dustry. And  to  effect  thb,  be^in,  as  an  encou- 
ragement to  industry,  by  giving  it  room  for 


free  drcBkdon  at  home,  and  the..excreseeiiee 
of  pauperizing  honest  labourers,  able  to  work, 
l>ut  unable  to  find  it ;  willing  to  seek  for  it,  but 
restricted  from  seeking;  treated  almost  as 
criminals  if  thev  remain  idle  at  home,  and  as 
vagabonds  if  tney  are  found  abroad;  w'dl 
cease.         •        •        •        •         • 

'*  Meanwhile,  it  may  be  suggested,  whether 
great  good  would  not  even  now  be  effected  by 
an  extended  adoption,  under  the  direction  ot 
the  commissioners,  of  the  system  already  al- 
luded to.  of  parishes  giving  certificates,  ac- 
knowledging paupers  to  have  settlements  with 
them.  By  such  means,  labourers  would  have 
a  wider  ran^e  in  seeking  work,  and  the  masters 
a  better  choice  of  workmen.  Such  a  course 
would  also  lay  the  foundation  of  a  further  ex- 
tension  of  the  system,  by  giving  labourers  a 
right  to  claim  this  certificate.  Settlements. by 
residence  in  a  district  for  a  certain  number  of 
years  might  then  be  introduced  with  advan- 
tage, making  a  distinction  between  those  who 
have  resided  under  a  certificate  of  settlement 
from  another  parish,  and  those  who  have  not ; 
and  imposing  on  all  a  condition,  that  no  re- 
course should  have  been  had  to  the  poor  rate 
of  any  parish,  during  the  prescribed  term  of 
residence.  A  prohibition  against .  granting 
relief,  except  to  paupers  resident  in  the  parish 
or  union  where  the  rate  is  raised  and  the  relief 
given,  would  also  be  required ;  and  this  would 
be  an  important  stage  in  reference  to  the  final 
abolition  of  the  law  of  settlement.  There 
would  then  remain  but  few  steps  to  a  county 
or  national  rate  for  maintaining  the  poor ; — a 
plan  which,  under  an  altered  management', 
would  be  free  from  most  of  the  objections  now 
raised  against  it. 

"  One  of  the  greatest  difficulties  of  a  national 
rate  is  the  improvidence  caused  by  a  public 
fund,  to  which  all  may  have  recourse,  withont 
a  sufficient  check  on  the  demand  for  its  aid. 
This  obiection  is  one  of  detail,  rather  than  of 
principle.  If  the  principle  be  right,  there 
would  not  be  much  difficulty  in  finding  ont  a 
safe  mode  of  application. — ^A  maximum  of 
demand  ;  a  minimum  of  assessment ;  an  obli- 
gation to  relieve,  so  as  to  protect  the  poor 
applicants  ;  a  proportion  to  be  paid  l>y  the 
relieving  districts  or  parishes,  so  as  to  keep  up 
local  interest  and  promote  economy;  a  dia- 
couragement  to  rely  on  the  rate,  but  a  certain 
claim  on  it  in  cases  of  destitution,  free  from 
fraud,  idleness,'  or  improridence;  are  points 
essential  to  be  attendedTto,  but  mere  postulates 
in  good  legislation." 

Cases  illustrative  of  the  Conflict  between  the 
Laws  of  England  and  Scotland  with  regard 
to  Marriage,  Divorce  and  Legitimacy; 
designed  as  a  Supplement  to  an  Essay 
upon  the  Law  respecting  Husband  and 
Wife,     By  Henry  Prater,  Esq.,  of  the 

^  Middle  Temple,  Barrister.  London: 
Saunders  and  Benning. 

Ma.  PaATBa  published  not  long   ago  an 

Bsaay  on  the  Law  respecting  Husband  &nd 
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"Wife,  of  yj/titii  we  gave  ft  notice  in  our 
eighth  volume,  p.  86.  The  present  collec- 
tion of  cases  is  designed,  as  a  sopplement 
to  that  work,  and  the  author  states  the 
jbUowing  m  the  courte  he  punued  in  exe« 
cuting  his  task  t 

*'  I  resorted  to  the  Scotch  treatiies  on  the 
subject,  and  particularly  to  the  vsduable  collec- 
tion of  cases  published  by  Mr.  Fergusson^  one 
of  the  coromissaries  of  the  Consistorial  Court 
of  Edinburgh,  in  1829.  These  reports  I  have 
abridged  and  divested  of  those  technicalities 
which  render  them  uninteresting  to  an  English 
reader,  and  I  htve  drawn  from  them  a  few 
conclusions,  1  trust  not  unfairly,  which  ap- 

Sear  to  me  objections  to  the  marriage  law  of 
cotland. 

**  The  Profession  are  indebted  to  Mr.  Fcr- 
gusson  for  another  work  entitled  ''  Reports  of 
some  recent  Decisions  In  Actions  of  Divorce," 
iuid  published  in  1823.  From  this  source  I 
have  derived  as  much  assistance  as  from  the 
former. 

*<  The  English  cases  on  the  law  of  adulterine 
illegitimacy  are  collected  by  Mr.  Le  Marchant, 
in  his  "  Report  of  the  Proceedings  on  the 
Claim  to  the  Barony  of  Gardner,"  and  the 
Scotch  cases  on  the  law  of  legitimacy  in  gene- 
ral are  pointed  out  by  Mr.  Bdl,  in  his  treatise 
on  the  "  Principles  of  the  Law  of  Scotland." 

After  a  brief  introduction,  Mr,  Prater 
proceeds  to  consider  the  Law  of  Marriage 
tinder  the  following  heads  : 

The  Marriage-law  of  Europe  during  the 
middle  ages — ^The  Civil  Law — ^The  Canon  Law 
—The  Law  of  England— 'llie  Law  of  Scot 
land — Cases  illustrative  of  its  ineonveniences 
—The  cause  of  thcm^-The  act  of  the  Scotch 
Parliament  iu  1661— The  opinions  of  Lord 
Hardwicke— of  the  Judges  w  the  Consistory 
Court  of  Edinburgh — and  of  Lord  Karnes-- 
The  conflict  l>etween  the  Laws  of  England  and 
Scotland  with  regard  to  Marriage — ^An  assimil- 
ation of  them  proposed— If  that  be  inpractica- 
hle,  a  rule  suggested  for  abolishing  the  con- 
flict." 

The  Law  of  Divorce  is  then  treated  of  as 
follows  I 

•'  The  Law  of  Divoroe  in  Scotland— In  Eng- 
land — Assumption  of  jurisdiction  by  the  Scotch 
to  grant  divorces  from  Enj^lish  Marriages- 
Arguments  for  and  against  it — Its  consequen- 
ces illustrated  by  several  cases — Conflict  be- 
tween the  Laws  of  England  and  Scotland — A 
Rule  by  which  it  wouldbe  abolished  suggested 
-General  assimilation  of  the  Laws  of  England 
and  Scotland  on  this  subject-  proposed— Sug- 
gestion that  recrimination  ought  not  to  be  a 
Car  to  divorce  in  England — Sngrgesfion  that  di- 
voroe ought  not  to  be  granted  in  Scotland  fpr 
obstinate  desertion." 

And  lastly,  the  author  enteiB  into  an 
examination  of  the  Law  of  Legitimacy. 
"  An  assimilation  of  the  Law  of  Legitimacy 


In  England  and  Seolfend  pt'Oposed'^The  dl^ 
fefenee  in  the  Laws  of  England  and  Scotland 
with  regard  to  adulterine  ille^tlmacy— The 
mode  in  which  the  legitimacy  ofChildren  is  af>> 
fected  by  irregular  marriages  in  Scotland — 
The  mode  in  which  it  ii  affected  by  the  differ- 
ent  practice  in  England  and  Scotland  with  re- 
gard to  the  administration  of  diforee^— The 
Consequences  Of  the  Scotch  Law  of  Legittma* 
tion." 

Mr.  Prater,    after    ffoing    thiongh   the 
previous  topics,  eays  : 

"The  next  subject  for  the  reader's  consid- 
eration would  be  the  differences  existing  in 
the  rights  of  propernr  between  hnsband  and 
wife  in  England  and  Scotland.  Of  these  none 
is  more  prominent  than  the  EngUsh  rule, 
which  deprives  a  married  woman  after  her  Uus> 
band's  death;  as  well  as  during  his  life,  of  all 
interest  in  her  own  personal  property.  "  1 
remember,"  says  Lord  Ellenborough,  *'  a  case 
some  years  ago,  of  a  sailor  who  made  his  will 
in  favour  of  a  woman  with  whom  he  cohabited, 
and  afterwards  went  to  the  West  Indies,  Where 
he  married  a  woman  of  considerable  substance ; 
and  it  was  held,  notwithstanding  the  hardship 
of  the  case,  that  the  will  swept  away  from  the 
widow  every  shilling  of  the  property."  This 
was  the  necessary  consequence  or  our  law  with 
regard  to  the  wife's  personal  property,  and 
could  not  have  occurred,  with  reference  to  the 
same  subject  in  Scotland,  nor  with  respect  to 
her  real  estate  in  England.  Other  differences, 
pcriiaps  no  les^  interesting  to  families  ot  Im- 
portant to  the  public,  might  be  presented  by  a 
careful  comparison  of  the  two  systems  :  but 
wc  must  return  to  the  Immediate  object  of  this 
essay, — the  assimilation  of  the  laws  of  England 
and  Scotland  with  regard  to  legitimacy,  di- 
vorce, and  marriage.  \Vith  a  view  to  this  end, 
I  have  ventured  to  soggest  the  expediency  of 
abolishing  the  law  of  legitimation  in  Scotland ; 
of  xemedying  the  cases  of  illegitimacy  arisibg 
from  the  scotch  divorces  of  parties  domiciled 
in  England,  as  well  as  those  of  disputed  legit- 
imacy arising  from  irregular  marriages  in  Scot- 
land ;  of  adoptin|^  the  canon-law  rule  that  a 
child  shall  be  legitimate  if  born  of  a  marriage, 
which,  although  void,  was  contracted  boMjldf 
hy^  either  parent ;  and  of  rendering  the  law 
with  reference  to  adulterine  bastarcfy  uniform 
in  the  two  countries.  On  the  subject  of  di- 
vorce I  have  proposed  that  adultery  shall  Ue 
the  sole  ground  of  absolute  divorce  in  Scot- 
land as  well  as  in  England ;  that  the  procedure 
for  obtaining  an  absolute  divorce  shall  be  tho 
same  in  both  kingdoms;  that  recrimination 
shall  not  be  a  bar  to  an  English  suit  for  abso- 
lute divorce  ;  that  when  the  wife  is  divorced 
for  adultery,  she  shall  forfeit  whatever  interest 
she  has  by  settlement  or  othenvise  in  her  hus- 
band's property  |  that  if  she  have  property  of 
her  own  settled  on  herself,  the  settlement  shall 
be  referred  to  the  Lord  Chancellor  to  be  re- 
modeUcd;  that  if  the  husband  be  divorced 
for  his  adultery,  he  shall  forfeit  his  interest  in 
the  real  and  personal  property  of  his  wife ;  and 
thkit  after  divorce,  the  wife  shall  not  be  aliew- 
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«d  lb  iaUhnttk^  Wifii  the  iAdttft^rer,  Dor  the 
husband  with  the  ttdulteTess.  \ViUi  regard  to 
marria^,  I  have  taken  the  liberty  of  recem- 
mendiDs^.  the  abolUtoti  of  irregruhir  marriages 
in  ScotJfiQd ;  a  revidion  of  the  laVr  relative  to 
the  prohibited  degrees;  a  reeonsider  alioti  of  the 
English  marriage-act,  ^nd  nn  ettensioh  of  it 
to  Ireland  and  the  colonies  %  a  settlement  of 
the.donbls  respecting  the  marriages  of  the 
Qaakeri;  the  remoT^  of  the  anomalieB  res- 
pecting the  marriages  of  the  Jews ;  and  a  gen- 
eral pro? tsion  for  the  marriages  of  Dissenters. 
These  are  some  of  the  points  to  which  I  haye 
solicited  the  attention  ofthe  profession  in  Eng- 
land and  Scotland.  If  the  laws  of  the  two 
kiiwdoms  be  susceptible  of  assimilation,  con- 
sbudationand  amendment,  the  attempt  to  a- 
mend,  consolidate  And  assimilate  them,  can- 
not be  made  without  previous  investigation 
and  discussion.  To  Indie&te  the  sources  of  my 
own  information  and  prepare,  in  some  mea- 
aore,  materials  for  the  use  of  others,  more  able 
than.m^elf,  have  been  the  principal  objects  of 
this  inquiry ;  and  its  purpose  will  he  answered, 
if  it  indnces  the  Scotch  m  particular  to  turn 
their  attention  to  this  department  of  their  ju- 
risprudence." 

The  pamphlet  ife  ably  written,  and  the 
detnila  of  the  subject  judieioualy  and  ota«- 
fdJly  (Hmsidered.  We  partibularly  reoom- 
mend  the  author's  suggestions  to  the 
attendon  of  those  who  are  engaged  in 
propoaingor  iuTestigating  any  alterations 
lekiiting  to  the  laws  in  question. 


SfiLECTlbNS 
PROM  GORRESPONDENGB. 
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DISTRIBUI^ION  OF  INTKSTATE's  B^FI^CTS. 

If  G.  G.  (vol.  ix.  p.  606,0  had  made  ftirther 
extracts,  he  would  have  perceived  that  the 
M>parently  contradictory  rmetf  was  a  tbere  cle- 
rical error.  The  extract  made  by  him  was, 
"  But  though  thefe  be  ismie  of  brothers  or 
nsteia,  yet  if  they  db  fiot  claim  by  rcpi^senta- 
^n,  but  in  their  own  right,  the  grandfather 
shaJl  be  preferred,  he  being  nearer  m  degree," 
He  ought  to  have  continued,  and  extracted, 
"for,  as  the  grandfother  is  nearer  than  the 
uncle,  he  therefore  shall  exclude  him  .*'  Again, 
m  Ifotkei'i  child  is  in  the  same  degree  as  the 
uncle;  the  grandfather  mu8t,/or  the  iame  tea- 
torn,  exclude  Wm.  Again,  if  G.  G.  (instead  of 
extracting  the  latter  part  of  the  succeedmg 
title)  had  referred  to  the  former  part,  he  would 
lia?e  had  his  doubts  removed,  and  must  have 
percdved  that  the  words  ''  when  claiming  in 
their  own  right,'*  ought  to  have  been  "  when 
claiming  by  representation."    The  former  pa^ 


of  this  title  states,  *'  If  m>  f^ind/Tttik^^  (hen 
gtt^t  grandfather,  uncles,  nepheHvs,  ahd  hiec'e^, 
(<>r  brotkety  or  iiiterg"  children,  claiming  ih 
ihefr  W0n  f^i^ht)  shall  ttkt  together^  being  iA 
eqxuA  degfee,"  thereby  cleariy  showing  that 
grandfathelrs  exclude  nephews  and  nieces, 
claiming  in  their  own  right.  In  fact,  I  cannot 
perceive  the  least  doubt  on  the  subject,  the 
whole  current  of  authorities  being,  that  "  if 
the  nephe#k  and  nieces  do  dot  claim  by  repre^- 
senlfititm,  the  grandfather  mnst  be  preferred. 
The  authorities  will  be  found  in  my  former 
article,  vol.  ijr.  p.  411.  J. 


To  the  EStor  of  the  Legal  Obeert^, 


BIB  EDWARD  auOD^N. 
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I  observe,  from  a  fiaragraph  in  this  day's 
Hmes,  that  8ir  Edward  Sagden  is  likely  to  re- 
sume priictice  as  m  chamber  counsel,  and  I  am 
glad  of  it.  We  do  not  like  to  see  even  an  efll- 
cient  inanimate  machine  standing  idle;  ^ch 
a  one,  however,  though  it  may  rust  from  inac- 
tion, may  be  set  in  motion  again,  and  restored 
at  almost  any  time  i  but  the  huiiiaii  machine, 
unfortunately,  loses  its  powers  from  age,  and 
nothing  can  compensate  for  its  time  lost.  I 
I  hope  and  trust  Sir  Edward  Sugden  will  not 
dday  a  smgle  hour,  unneoessanly,  in  giving 
the  community  all  the  behefit  of  his  great 
talents,  which  circumstances  will  permit  him 
to  give.  He  may  eohstitute  himself  a  tribunal 
of  the  highest  value,  to  which  parties  will,  no 
dottbt,  freely  resort,  to  the  great  saving  of  time 
and  money.  I  have  not  leisure  to  refer  to  the 
lectures  of  the  late  Professor  Park ;  hut,  if  I 
remember  correctly,  there  may  be  found  in 
them  Just  apmeciations  of  such  domestic  tribo- 
nab.  Aad|  if  a  re<iord  were  kept  of  the  points 
nused,  and  Sir  Edward  Sugden's  solutions  of 
them,  that  would  form  a  most  valuable  addi- 
tion to  our  store  of  legal  knowledge. 

13th  Map,  1835.  A.  R. 

XWe  understand  that  SirE.  Sugden  has  alto- 
gether declined  resuming  his  practice,  either 
in  court  or  at  chambers. — ^En.] 


NBW  OtrtJrtlS  IN  CHANCERY. — ^REPERBNCB  TO 
MAaTBR. 

To  the  Editor  of  the  Legal  Observer. 
SIB,  _ 

As,  notwithstanding  15dj  and  1 7th  of  the  ne^v 
Ordei^  of  the  Court  of  Chancery  of  21st  De- 
cember,  1838,  a  considerable  number  of  solicit*, 
ors,  of  their  clerks,  are  still  m  the  practice  of 
getting  references  to  a  Master  in  rotation, 
markd  upon  interlocutory  orders  and  decrees, 
whilst  other  solicitors  are  of  opinion  that  such 
practtee  is  incorrect,  it  may  be  as  well  that, 
through  the  medium  of  your  pages,  the  profes- 
don  shottld  be  induced  uniformly  to  adopt  the 
proper  practiee. 


96 


Setectians /ram  Ctnreipwldeiiee.^SMfnf^itientr/bf  (mp^m^       Zdno. 


The  16th  Order  direetv  (amongst  other  mat-' 
ters)  that  as  to  all  bills  nled  or  to  be  filed, 
whenever  it  shall  be  necessary  to  make  any  re- 
ference to  any  master,  and  no  previous  refe- 
rence has  been  made  in  the  caase,  the  name  of 
.the  master  in  rotation  shidl  be  ascertuned  in 
manner  thereinafter  mentioned,  and  every  such 
reference  shall  be  made  to  the  said  master  in 
rotation. 

The  1 7th  Order  prescribes  the  mode  of  as- 
certaininjEr  the  master  in  rotation,  for  tibe  pur- 
poses of  the  two  preceding  Orders,  viz.  getting 
the^ame  of  the  master  marked  on  a  certifiicate 
of  the  bill  filed ;  that  certificate,  after  being 
shown  to  the  master,  to  be  filed  in  the  Six 
Clerks'  Office,  and  the  name  of  the  master  to  be 
entered  in  the  Six  Clerks'  book. 

These  Orders  plainlv  do  away  altogether  with 
the  old  practice,  and  for  good  reasons,  viz. 
saving  the  necessity  of  the  name  of  the  master 
in  rotation  being  marked  more  than  once  in 
any  cause,  besides  the  advantage  of  enabling 
any  one  searching  for  information  as  to  an  old 
cause,  to  find  at  onee  to  what  master  the  cause 
and  all  proceedings  in  it  were  referred. 

If  any  authority  be  thought  necessary,  where 
the  Orders  are  so  plain,  I  may  mention  that  the 
late  Mr.  Jackson,  amongst  others,  on  conver- 
sing on  the  subject,  expressed  his  opinion  that 
by  the  15th  Order  the  old  practice  was  put  an 
end  to. 

The  point  seems  material,  as  it  is  suggested 
that  where  the  old  practice  is  followed,  a  party 
to  a  cause  who  is  out  of  the  jurisdiction  of  the 
Court,  or  from  any  other  reason,  does  not 
attend  before  the  master,  may  subsequently  set 
aside  all  previous  proceedings  in  the  master's 
office,  or  successfully  treat  them  as  entirely 
nugatory  and  void. 

As  some  persons  seem  to  suppose  that  the 
15th Order  is  only  directed  to  appucations  made 
vnder  the  act  of  3rd  and  4th  WTiUtam  4,  if 
anjr  of  your  readers  should  seriously  be  of  that 
opinion,  and  that  the  old  practice  is  still  cor- 
rect, perhaps  some  of  them  will  favour  the 
profession  with  their  reasons  for  entertaining 
such  opinions. 

A.  Z. 


LAW  OP  INHERITANCB.— >WILLB,  &C. 

I  certainly  was  not  aware  of  the  fact,  as  stated 
by  your  correspondent,  vol.  ix.  p.  51 8,  that  the 
custom  of  giving  away  property  to  strangers  in 
preference  to  relatives,  was  so  prevalent.  Per- 
haps he  will  mention  a  case,  in  which  the 
*'  immediate  relatives  of  the  affluent  have  been 
necessitated  to  seek  parochial  relief,"  from 
such  a  cause.  His  recommendation  is,  that 
iome  plan  should  be  adopted,  by  which  indi- 
viduals might  be  obliged  to  leave  some  portion 
of  their  property  to  their  relations.  He  should 
state  some  $pecific  plan. 

Does  he  wish  the  plan  to  extend  to  all  rela- 
tives, no  matter  how  remote,  or  only  to  certain 
near  ones? 

Does  be  mean  to  limit  it  to  the  next  of  kin, 
in  which  case  it  might  only  relieve  one  person; 


or  how  fur,  and  In  wlurt  proportbn,  does- lie 
wish  the  bounty  to  be  extended  ? 

Does  he  wisn  to  prevent  persons  alienating 
their  property  in  their  lifetmM,  for  fear  none 
should  be  left  for  the  relatives  at  their  death  ? 

If  such  schemes  as  this  were  to  be  enter- 
tamed,  it  would  lead  the  generality  of  people 
to  imagine,  that  law 

■    ■  •*  was  intended. 

For  nothing  else  than  to  be  mended." 

Sfs9. 


SUGGESTIONS  FOR  IMPROVING 
THE  LAW. 

No.  VI. 
To  the  Editor  of  the  Legul  Obeerver. 

RBGiaTRATION  OF  BILLS  Of  8ALB. 

Sir, 

Knowing  your  readiness  at  all  times  to  give 
publicity  to  any  suggested  improvement  in  the 
law,  I  shall  feel  much  obliged  by  your  devoting 
a  space  in  your  journal  to  the  insertion  m 
this. — 

It  happens  too  frequently,  as  vou  are  aware 
that  bona  fide  creditors  are  defeated  of  their 
just  claims  by  virtue  of  "  BilU  of  Sale,'*  which 
turn  out  too  often  to  be  of  a  merely  colonrable 
description  between  the  parties,  and  mad« 
solely  with  a  view  to  defraud  honest  creditor! 
of  their  Just  demands;  to  prevent  which,  I 
would  suggest  that  some  legislative  enactment 
be  made/br  hills  of  sales  io  he  registered  within 
four  days  after  the  execution  thereof;  and  im 
default  thereof  the  same  to  he  deemedfrauduleni 
android  against  bond  fide  creditors ;  and  for  em» 
ecution  creditors  to  be  entitled  to  recover  back 
and  receive  the  effects,  or  the  money  that  the 
goods  sold  for  from  the  assignee,  in  case  qfhie 
withholding  or  disposing  of  goods, 
^  The  plan  suggestedis  with  a  view  that  ere* 
ditors  may  know  whether  the  property  and 
effects  on  their  debtor's  premises  belong  to  the 
latter,  or  any  one  else;  creditors  generally 
considering  that  the  property  belong  to  their 
debtors,  if  on  the  premises,  whereby  the  former 
reckon  the  same  as  some  security  for  the 
satisfaction  of  their  demands. 

The  legislature,  by  statute  of  3  Geo.  4,  cap. 
39,  endeavoured  to  prevent  frauds  on  ere. 
ditors  ;  but  that  does  not  extend  far  enough, 
as  creditors  are  more  often  defeated  by  secret 
bills  of  sale  than  secret  warrants  ofatlorney, 

J.S.   • 
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derkt'  Nama. 
N«B06,  ¥riUiuD,  Portsmouth^  Htnts.' 
Neale,  Rolrlaod/ 16»  Thornton  Street,  Ken- 

•mgton^ 
Ne#loa,  Morris,  Cambridge  Street,  Edgeware 

Road. 

Norria,  John,  45,  Great  Ormond  Street. 
Norton,  William,   68,  Great  Queen  Street, 

Lincoln's  Inn  Fields. 
NuttaU,  John,  Nottingham. 
Oriebar,  John  Charles,  31,  Red  Lion  Square. 


Qrred,  John,  63,  LIncpIn's  Inn  Fields. 

Dwen,  Charles  Spencer,  22,  Wakefield  Street, 

Regent  Square. 
Owens,  John,  Newtown,  Montgomery. 

Parker,  Edward,  3,  Gray's  Inn  Square. 

Parkes,  Thomas  William,  VI,  Mabledon  Place, 
Burton  Crescent. 

Pinchard  Thomas,  10,  Edmund  Place,  Alders- 
gate  Street. 


To  whom  articled. 

Daniel  Howard,  Portsea. 

l/niliam  Graham,  Abingdon  i  assigned  io 
James  Currie,  Lincoln's  Inn. 

Charles  Isaacs,  Mansdl  Street,  Goodman's 
Fields ;  assigned  to  Charles  Lewis.  6,  Ber- 
nard Street,  Russell  Square. 

Robert  Norris,  Liverpool. 

Thomas  Frederick  Cfole,  Godalming,  Surrey; 
assigned  to  Gil^s  Clarke,  Sadler's  Hall. 

Zachry  Hubbersty,  London. 

George  Walford,  8,  Grafton  Street,  Bond 
Street;  assigned  to  Geom  Whittmgton, 
Devonshire  Street,  Queen  Square ;  assigned 
to  Thomas  Edve,  14,  Clement's  Inn,  and  by 
him  reassigned  to  George  Whittington. 

John  Whitley,  Liverpool ;  assigned  to  James 
Lowe,  late  of  Liverpool,  deceased;  assignecl 
to  John  North,  the  Younger^  Liverpool, 

Alexander  Dobie,  5,  Pdsgrave  Place. 

Thomas  Yates,  Welshpool ;  assigned  to  Samuel 

Evans,  of  Newtown  aforesaid. 
Thomas  Holden,  Kingston  upon  Hull. 
William  Parkes,  10,  South  Square,  Gray's  Inn. 


Finckard,   John   Thomas, 

Poplar. 
FSnckney,  William  Philip,  East  Sheen,  Surrey, 
ITVii X     .  ., 


Henry  Parker  CoUett,  Chancery  Lane;    as- 
signed to  Archibald  Low,  Portsea,  Soudi- 
ampton. 
3,    Pekin  Place,    Lawrence  Desborongh,  Size  Lane. 


bUip, 
and  iVinity  College,  Cambridge. 
Poole,  James,  St.  Asaph,  Flint. 


Postlethwsdte,  John  Pearson,  Beckside,  near 

Ulverston,  Lancaster. 
Preston,    Francis    Wheatley,    New  Millman 

Street. 
Price,  Arthur  Munton,  7>  Staple  Inn. 
Rea,  Robert  Tomkins,  St.  Peter  the  Great, 

Worcester. 
Richards,  William  John,   27,    King  Street, 

Cheapside. 
Rising,  Robert,  the  Younger,  22,  Essex  Street. 
Robertson,  Charles,  42,  Great  James  Street, 

Bedford  Row. 
Robinson,  Samuel,  Fenchurch  Street. 

Robinson,  Edward  Brees,  13,  Cooper's  Row, 

Trinity  Square. 
Rogers,  John,  11,  Dyer's  Buildings. 

Rogers,  Edward,  of  Petersfield,  County  Hants. 
'        '   '         '    '     Special  Motion 
Great  Dover 


Edward  Hillier,  Raymond  Buildings. 

Itichard  Humphrevs,  Rose  Hill,  St.  Asapk; 
assigned  to  William  Jones,  St.  Asaph. 

Isaac  Dickinson,  Ulverston  aforesaid;  assigned 
to  John  Woodbum,  Preston. 

Matthew  Brettingham  Kingsbuiy,  Bungay, 
Suffolk. 

Charles  Smale,  Bideford,  Devon. 

John  Dickens,  late  of  Worcester;  assigned  to 
Charles  Bedford,  same  place. 

Thomas  Andrews  Minchm,  Gosport,  South- 
ampton, deceased. 

William  Foster,  Norwich. 

William  Berham  Bishop,  same  place. 

Richard   Thomas,    Fen    Court,    Fenchurch 

Street. 
Michael  Smith  Pkmither,  London  Street,  City. 

Sir  William  Robm  Sydney,  II,  New  Pakoe 

Yard. 
WiUiam  Mitchell,  Petersfield,  County  Hants. 


Intends  to  apply  by  Special  Motion  to  the  Court.    Notice  5th  May,  1835. 
las,  17,   '^         '^ 


Rooks,  Samuel  Nichol 

Street,  Surrey. 
RudaU,  Simon,  5,  Fumival's  Inn. 
Russell,  William,  Cirencester,  Gloucester. 
Rymer,  William  Henry,  of  No.  7,  King's  Row, 

Pentonville 
Simmons,  George  Nicholls,  9,  Gower  Street. 


Stanistreet,  John  Frederick,  Liverpool. 
Stedman,  John  Ellis,  63,  Russell  Square. 


Stephens,  Edward,  liandaff,  Glamorgan. 


John  AUwood,  Bloomsbuiy '  Square ;  assigped 

to  George  Batham,  Bedford  Place. 
Benjamin  Bodenham^  of  Kington,  Hereford. 
Joshua  Russell,  Lant  Street,  Borough. 
Christopher  Rymer,  Wolsingham,  Durham. 

William  Paul,  the  Younger,  Kenwyn,  Corn- 
wall; assigned  to  George  Simmon^  the 
Younger,  same  place. 

Henry  Byron,  Liverpool, 

Vniliam  Smith  Stedman,  Horsham,  Sussex; 
assigned  to  Michael  Clayton,  6,  Lincoln's 
Inn,  New  Square. 

George  Berkln  Meakham  J^sh,  Landaff. 


&8  Ait0jnufi  td  bi  ^imlitifd. 

»   (?fef *i*  Namei.  7b  ithom  ^ftided. 

Striogfellow,  P«ler,  PrertoD>  Lancaster.  Thomas  Barton»  €h<itl^$  assigned  to  Thomas 

HowaitL  Pheston* 
TaiUtton^  John*  Oxford.  Tfaiimats  Henny  Twi&ftoih  QxicM,  deceased; 

assigned  to  Charles  Leake,  Oxford. 
Thomas^  George  £vlai>16>Funtival's  Ian.         WilMam    WWtter,    WortUngi    aasigned    «o 

George  Mounsey  Grav,  Staple  Inn« 
Thring,  Williaoi  Andrews^  Shrewsbury,  Salop.    John  Af ichael  Blagg,  Cheadle,  Stafford ;  as- 
signed to  WiUiAlD  Wyb«rgl  HcNv,  Shi«iva. 
...  bufy. 

Thnfjfood.  WilUapi,  41,  B^ford  Row.  Michael  Lane.  Braintree,  Essex. 

Thurlow,  William  Henry,  70,  Qtorge  Street,    Robert  Carr  Forster,  28,  John  Street. 

Pbrtman  Square* 
TUt,  Charles  Perceval,  13,  Duke  Street,  Man-    Matthias  Thomas  Hodding,  New  Sarum,  Wilts. 

Chester  S<|ittare* 
Tottie,  John  William,  Leeds.  Thomas  William  Totiie,  Leeds. 

Tripp,    SteTcns,  Wilson   Street  Gray's  Inn    Richard  Stevens  Tripp,  late  of  Gray's  Inn. 

Lane« 
^enlibles,  RowlaAd  Jones,  1 ,  Fumital's  lah.       Thomas  Frederick  Maples,  6,  t^ederick's  Place, 

Old  Jewry. 
Waite,  Pattl,  Greenwich,  Kent,  .  Samttel  FreSertok  Miller,  Old  Jewry. 

Walters,  William,  l4,  Swinton  Street,  Gray's    Thomas  Rogers  Jones,  Swanseai  deceased; 
Inn  Road.  assigned  to  David  Rowland,  4,  White  Lion 

Court,  Cornhill;  now  a  pupil  to  John  Hod- 
^  son,  4,  Lincoln's  InU)  Barrister  at  Law. 

Walton,  Charles,  East  Pier,  London  Dock.         Richard  Roy,  Liverpool  Street* 
Webb,  Frederick,  of  the  Park  Foy,  Hereford.     '  William  Pateshall,  late  of  Hereford,  deceased ; 

assigned  to  WiUioBi  BucUd  Ball^  late  of 
_^  „    _  ,        «,     »      «    T  »,  •*  .  Hereford,  also  deceased. 

Wells,  Robert,  Humber  Bank  House,  Myton,    John  England,  Kingston  aforesaid. 

Kingston  upon  Hull. 
Welton,  Richard  Brown,  18,  Lodge   Road,    John  Oickinson.  St.  Michael's  Alley,  Cornhill; 


Marylebone.  assigned  te  Charles  Arnott,  Bisex  Court; 

i  by  h*         \^     ■ 
ston.  New  Broa^  Street. 


and  by  him  assigned  to  David  Moirice  John- 


Wllkto,  James,  Spring  Gardens.  WUliam  Leake,  Devonshire  Street,  Portland 

Place )  assigned  to  BdwMd  Leigh  Pembef- 
ton,  Salisburv  Square* 
MTiiUaas,  John  Prype,.  Shrewsbttrv.  John  William  Watson,  same  place* 

Wilson,  Robert  Henry  H.,  6,  Tokeohoase    Robert  Henry  Wilson,  Manchester;  assigned 

Yard.  to  Christopher  Willis,  Tokenhousei  Yard. 

Wilson,  Thomaa  Kirkmnn,  167,  Albany  Street,    George  Asbby  Pritt,  late  of  Li?erpooi,  do- 
Regent's  Parfcv  ceased ;   assigned  to  Castel  William  Clay, 

LiferpooL 
ITTinstahley,  Henry,  Paternoster  Row.  Thomas  Clarke,  Sadler's  Hall;  assigned  to 

„,     ,         „  ^  -. ,  ^  William  Faulkner,  same  place^ 

Woodgate,  Henry,  6,  Pdsgwve  Place.  fieovfe  GiU,  late,  of  Queen  Square,  deceased^ 

assigned  to  Alexander  DoImc^  6,  Palsgnive 
Place.. 
John  Smith,  Berkley,  Gloucester,  deceased ; 
nsigned  toDanlelCroomeiBerkleyaforcaaHt 


Wodbrlght/WQllim,  Llvel^^ool,  Lancaster. 

W«H«ngton.  mmri,  Mymooth  Ortnre.  Co.    JoI^raiettrj^rrM^'ZSSi'' 

Lancaster. 
Yates,  Charles  Fmcis,  114,  Upper  Stamford    Edward  Frowd,  33,  Essex  Street,  Strtmd. 

Street. 
YeBoly,  Samiid  l^sen,  Norwich.  John  Blake,  Norwich. 

Young,  James  Cttmming,  Town  of  FUmoiith,    Andrew  Young,  same  ptaee. 

Comivall. 

COMMOir   PLBAS. 

Cfef fe*  Nam^i.  Th  whom  atddid, 

Atkinscm,  Charles,  the  Younger,  10,  Klug^fi    Robert  Cc^man,  Aylsham,  Norfolk. 

Bench  Walk. 
Chapman,  Edward,  Hamrich*  Bei\jamin  Chapman,  late  of  same  place,  de- 

ceased. 

RS-Al>UtS8t6Wi  IN  THB   KING's   BBNCH. 

Archer,  William,  9,  Symond's  Ifin. 

Eaton,  Thomas  Berney,  Furnival's  fnn. 

Mawson,  ^Vflfiam,  now  of  ManchcsCer,  County  of  Lancaster,  last  of  Trinity  Term. 

Priest,  Mih»,  formerly  of  Norwich,  now  of  Reading,  Berkshire 

Wright,  Thomas  Skedes,  formerly  6,  Bucklersbury,  now  of  47,  Salisbury  Square. 


Bnperiat  C&urtBf  tt6lt9. 
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SUPERIOR  COURTS. 


W1I.L.— K:0VFfRltAT]01l.-*-HBI]t-AT-LAW. 

Chratmitances  in  which  an  heir  at  law  is  held 
to  have  been  estopped  by  his  own  deed  from 
tahing  a^  issue  to  dispute  the  validity  ^f  a 
ftiU, 

The  testator  in  the  cause,  Mr.  Thomas 
Bsunbfig^e,  by  his  will  dated  the  18th  July 
1818,  devised  the  bulk  of  his  property  to  his 
natural  ^rand  daughter,  with  remainder  to  her 
issue,  and  in  defaiUt  of  snch  issue,  then  to  the 
Issue  of  the  testator's  natural  daughter,  the 
mother  of  the  jpl$intiil ;  and  in  further  default, 
to  his  own  right  heirs.  He  appointed  three  of 
the  defendants,  Mr.  Blair,  Mr.  Wood,  and  Mr. 
Hawthorn,  executors  and  trustees  of  his  will. 
The  testator  was  a  person  of  eccentric  habits, 
aod  the  only  object  of  bis  affections  was  the 
child  of  one  of  his  servants,  of  which  he  was 
the  reputed  father.  Tliis  child  herself  had  an 
iHcghunate  cfaiU,  who  is  the  present  plaintiff. 
Hie  executors  proved  the  will.  Shortly  after 
the  testator's  death  (the  20th  Joly  1818)  Mr. 
Joseph  Biunbiigge,  his  brother  and  heir  at  law, 
expressed  a  wish  to  purchfkse  the  famil]^  man- 
sion in  the  city  of  Derby,  which  was  devised  to 
the  plaintiff  by  the  will.  This  led  to  a  corres- 
pondence, in  which  Mr.  Blair,  the  acting  trustee 
and  executor.  Informed  Mr.  Bainbngge,  a- 
Aong  other  thin^,that  if  he  intended  to  dispute 
his  brother's  wul  it  would  be  dangerous  to 
purchase  Uie  house  in  question ;  that  it  would 
be  necessary  for  him  to  prove  that  his  brother 
W  been  insane.  At  this  time  Mr.  Joseph 
Bainbrigge  claimed  to  be  a  creditor  of  his 
brother's  estate  to  the  amount  of  1600/.  which 
he  desired  to  be  allowed  him  out  of  the  pur- 
chase money.  The  trustees  wishing  to  act  with 
caution,  a  case  was  prepared  (as  it  was  contend- 
ed by  Mr.  Joseph  Bainbrigge*s  solicitor)  and 
kubmitted  to  counsel,  for  the  purpose  of  ascer- 
taining whether  the  statute  of  limitations  acted 
as  a  bar  to  the  c}aim  in  question.  Counsel  gave 
it  as  his  opinion  that  the  statute  of  limitations 
did  not  act  as  a  bar  $  and  after  some  further 
correspondence  Mr.  Joseph  Bainbrigge  agreed 
to  execute  a  deed  of  confirmation  of  the  will, 
and  ^mother  deed  for  the  purchase  of  the  house 
at  Derby.  The  deed  of  confirmation  stated  that 
Mr.  Joseph  Bainbrigge,  the  testator*s  heir  at 
law,  was  satisfied  wSh  the  validity  of  the  will, 
and  released  and  confirmed  to  the  trustees  all 
the  estates  upon  the  trusts  of  the  will.  These 
deeds  were  executed  in  1820  and  1821.  Mr. 
Thomas  Parker  Bainbrigge,  Mr.  Joseph  Bain- 
brigge's  M^i  son,  on  the  6th  Feb.  1824,  ob- 
laitted  froas  his  father  an  assignment  of  all  his 
interest  under  the  contract  for  poroiiase  of  the 
house.  On  the  26th  of  November  1829,  Mr. 
Joseph  Bainbrigge  filed  his  bill  in  the  Court 
of  Exchequer,  for  the  purpose  of  setting  aside 


the  deed  of  confirmation,  and  his  brother^s  win. 
Tills  bill  was  snbsequentlv  dismbsed  for  want 
of  prosecution,  and  Mr.  BLair,  on  behalf  of  the 
parties  interested  in  the  estates,  filed  his  bin 
for  carrying  the  trusts  of  the  will  into  execution. 
In  June  1831,  Mr.  Thomas  Parker  Bauibrigge, 
disputing  the  trustee's  title  to  the  property 
which  he  had  purchased,  filed  his  biU  for  a 
discovery,  and  tor  the  purpose  of  having  the 
trustees  restrained  from  setting  up  his  father's 
deed  of  confirmation  as  a  defence  to  any  actibn 
which  he  might  briug.    In   July   IsSl,  the 

Elaintitf  having  previously  come  of  age,  and 
aving  married,  filed  her  bill  against  the  exe- 
cutors.trustees,  and  some  of  the  legatees  under 
the  will,  and  also  the  heir  at  law.  In  July  1 833, 
a  decree  was  made  in  Mr.  Thomas  Parker 
Bainbrigge's  suit,  decreeing  a  specific  perfor- 
mance <u  the  contract  for  the  house.  The 
plaintiff's  bill  in  this  cause  came  before  the 
late  Master  of  the  Rolls,  who  ordered  it  to 
stand  over,  and  f^ve  the  plaintiff  liberty  to  file 
a  supplemental  bill,  which  with  the  original  one 
was  now  before  the  Court. 
^  Mr.  Tinney  and  Mr.  Piggoit^  for  the  plain- 
tiff. "The  heir  at  law  could  not  dispute  a  deed 
which  he  had  himself  executed.  Tne  deed  of 
confirmation  stood,  and  the  plaintiff  was  conse- 
quently entitled  to  the  benefit  of  that  deed, 
which  was  obtained  fairly,  aiid  under  circum- 
stances which  could  make  no  case  for  setting 
it  aside.  The  dealings  of  the  parties  subse- 
quently to  the  execution  of  the  deed,  had  been 
such  as  to  put  it  out  of  the  power,  after  this 
len^^hof  time,of  theheirat  law,  to  dispute  a  will 
which  he  had  by  his  acts  confirmed.  Mr» 
Bicherstethf  and  Mr.  VFright  appeared  for  the 
defendant  Mr.  Blair,  the  acting  executor  and 
trustee  of  the  will ;  Mr.  Pemberton,  Mr.  Duckl 
tcDfth,  and  Mr.  S,  Russell,  appeared  for  several 
of  the  legatees  under  the  wm. 

Mr.  Spence,  for  the  defendant,  the  testator's 
heir-at-law  submitted  that  the  circumstances  un- 
der which  the  deed  in  question  was  prepared  and 
executed  were  such  as  topreclude  a  Court  of 
Equity  from  enforcing  it.  The  original  bill,  after 
simply  stating  the  wiU,  charged  that  the  trustees 
had  been  guilty  of  gross  ne^ect  and  breaches  of 
trust— that  shortly  after  the  dacease  of  thetesr 
tator  they  contracted  with  Mr.  Joseoh  Bmiim 
^^gS^$  tor  the  sale  of  a  dwelling  bouse  in 
Derby,  devised  to  the  plaintiff.— That  Mr. 
Joseph  Bainbrigge  entered  iako  possession,  and 
that  the  trustees  have  never  carried  that  conr 
tract  into  effect,  or  obtained  any  portion  of  the 
purchase  monev  for  the  premises  so  sold.  By 
these  charges  the  plaintiff  repudiated  Uie  two 
deeds  which  were  executed  m  consideration 
of  the  claim  of  1600f.  being  allowed  the  party. 
It  was  admitted  that  the  heir-at-law  was  entiU 
led  to  an  itfsue  in  the  original  bill.  The  suppler 
mental  bill  followed  the  course  of  the  ongmal 
bill,  and  now  it  is  argued  that  the  heir'-at-Iaw 
in  the  supplemental  bill  was  not  entitled  to  an 
issue.^  According  to  this  reasoning  Uie  origin 
nal  bDl  ought  to  be  considered  as  dismissed 
and  a  decree  obtained,  not  on  the  original  and 
supplemental  bill^  but  on  .the  supplemental  bUl 
alone.'  That  was  the  first  irregularity  which 
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praented  itBetf  on  these  ];>leadiii^.  Witnesses 
Were  examined  in  the  original  Dill,  and  cross 
examined,  which  cross  examination  entirely 
removed  the  facts  first  sworn  to,  and  shewed  a 
clear  case  for  an  issue.  No  decree  could  be 
made  in  this  suit  against  the  heir-at  law  on 
the  supplemental  bul,  and  consequently  the 
question  reverted  to,  whether  or  not  the  heir 
at  law  was  entitled  to  an  issue  on  the  original 
1l>iIL  Mr.  Joseph  Bidnbriffge,  from  the  relation 
in  which  he  stood  of  cremtor  and  client  of  Mr. 
Bliur,  was  induced  to  execute  the  deed  of  re- 
lease on  die  representations  of  that  gentleman. 
It  was  not  necessary  to  shew  that  such  repre- 
sentations had  been  fraudulent ;  that  there  had 
been  misrepresentations  was  sufficient  to  vitiate 
a  deed  executed  on  the  basis  of  misrepresenta- 
tion. 

'  His  Honor  the  Masier  qf  the  RolU.  Sever- 
al (questions  were  raised  in  this  case,  some  upon 
points  of  form,  others  upon  the  merits.  The 
objections  in  point  of  form  were,  that  whatever 
the  case  made  by  the  plaintiff  might  be,  she 
was  not  entitled  to  take  any  benefit  under  the 
release  which  had  been  executed,  and  tliat 
the  Court  could  not  look  at  such  release,  but 
was  bound  to  direct  an  issue  upon  the  will. 
The  state  of  the  pleadings  was  somewhat  sin- 
gular, but  as  they  had  been  the  subject  of  an 
order  of  the  late  Master  of  the  Rolls,  who  gave 
^e  plaintiff  leave  to  file  a  supplemental  bill 
for  the  nurpose  of  stating  the  (feed  of  release, 
he  should  not  now  observe  upon  them.  The 
supplemental  bill  had  been  filed,  and  he  was 
bound  to  look  at  the  pleadings  in  this  case  pre- 
cisely as  if  the  two  bflls  had  been  incorporated 
in  one.  The  case  made  by  the  bills  was  that 
the  testator's  heir  at  law  had  executed  a  deed 
to  confirm  the  will.  It  was  admitted  that  the 
Will  was  well  executed,  and  the  heir-at-law  ten- 
dered his  assistance  to  give  effect  to  its  provi- 
sions; but  it  was  now  contended  that  in  such  a 
case  the  Court  had  no  jurisdiction :  and  the 
argument'  in  behalf  of  the  heir-at-law  was 
founded  upon  the  supposition  that  a  Court  did 
not  establish  a  deed,  though  it  established  a 
will.  This  argument  assumed  that  the  party 
had  no  title  under  the  will,  whereas  the  deed 
of  confirmation  was  an  instrument  by  which 
the  heir  at  lawreleased  only — ^not  conveyed — his 
title  to  the  estates  in  question.  It  was  further 
contended,  that  the  heir  at  law  was  of  right  en- 
titled to  an  issue,  and  he  could  not  now  waive 
that  privilege.  The  ordinary  rules  of  a  Court 
of  Eqiutygave  this  privilege  to  an  heir-at-lawj 
but  what  was  the  purport  of  the  deed  of  con- 
firmation ?  It  was  an  instrument  to  estop  the 
heir-at-law  from  obtaining  the  ordinary  equity 
of  ^e  Court  by  way  of  an  issue,  by  a  deed 
which  they  contended  was  void  in  equity  but 
not  at  law.  If  the  instrument  were  void,  it 
was  sdll  obvious  that  the  heir-at-law  could  not 
make  any  defence  for  he  had  taken  no  stups 
to  set  it  aside.  It  was  then  contended,  that 
the  ageeement  ought  to  be  considered  as  an 
&^reement  to  be  performed  ;  and  that  though 
l£ere  might  not  be  sufficient  evidence  to  induce 
the  Court  to  set  it  aside,  yet  there  was  sufficient 
evidence  to  induce  the  Court  to  refuse  a  specific 


performaooeofitsprovisloiii.  Itwovldnowbe 
necessary  to  consider  how  far  the  deed  had  been 
treated  as  an  agreement,  what  the  result  of  evi- 
dence was  as  to  the  conduct  of  the  parties  under 
the  agreement,  and  lastly,  the  circumstances  un- 
der which  the  agreement  was  not  attempted  to  be 
impeached.  The  instrument  was  undouhted- 
Iv  an  absolute  release.  His  Honor  then  went 
throngh  the  various  dealings  of  the  rarties 
respecting  the  purchase  of  the  house  inl>erby, 
part  of  the  property  devisable  under  the  testa- 
tor's will,  for  the  purpose  of  shewing  that  the 
heir-at-law  had  confirmed  such  will  by  his 
dealings,  and  then  referred  to  the  various  suits 
thathi^  been  instituted  by  the  different  parties; 
and  under  all  the  circumstances  of  the  case  he 
no  doubt  could  be  entertained  that 


the  heir  at  law  had  estopped  himself  from  dis- 
puting the  testator's  wiU.  The  plaintiffs  had 
a  clear  light  to  have  the  will  established,  as  the 
heir-at-law  had  effectually  relinquished  that 
right  which  the  rules  of  a  Court  of  Equity 

gave  him,  viz.  of  trying  the  validity  of  the  will 
y  an  issue. — Bainbrigge  v.  Blair  and  others, 
at  the  Rolls,  Feb.  13, 14,  and  17,  1835. 


ll(ng*ir  3ftnu)  SractUr  Caurt, 

ATTACHMENT  FOR  MON-PAYUBNT  OP  C08T9 
PUBSUAMT  TO  THE  MABTEft'S  AI.I1OCATCE. 
— UNDBETAKINO  OP   CLIENT  ON  TAXATION. 

li  is  indispensable  that  in  an  erder  ta  tax 
an  attomee*s  bill,  the  undertaking'  to  pap 
what  ihould  be  found  due  should  be  intro^ 
dueed. 

A  rule  nisi  for  an  attachment  had  been 
obtained  in  this  case  for  the  non-payment  of 
costs,  pursuant  to  the  Master's  allocatur. 

On  shewing  cause,  it  was  contended,  that 
as  the  Judge's  order  which  directed  the  tax- 
ation, contained  no  undertaking  to  pay  that 
which  the  Master  on  taxation  should  find  to 
be  due,  the  supposed  offending  party  had  in 
fact  been  guilty  of  no  negligence  whatever  in 
not  paying  that  sum. 

In  support  of  the  rule,  it  was  submitted, 
that  although  that  undertaking  was  not  intro- 
duced in  the  order,  such  an  undertaking  was 
entered  in  the  book  at  the  Judge's  chambers 
by  the  party  who  obtained  it. 

llic  Court  was  of  opinion  that  the  Judge's 
order  ought  to  have  contained  such  an  under- 
taking, and  upon  that  ground  discharged  the 
rule. 

Rule  discharged.— ^arriwrt  v.  JFard,  E.  T. 
1836.    K.B.F.C. 


JUDGMENT  FOR  WANT  OF  A  REJOINOEA.— > 
JUDGMENT  OF  NON-PROS.  —  DEMAND  OF 
REJOINDER. — SHORT  NOTICE  OF  TRIAIj.^ — 
REJOINING  GRATIS. 

Being  under  terms  to  rejoin  gratis,  does  noi 
remove  the  neeessitp  of  n  demand  of  re-- 
joinder  previous  to  signing  Judgment  of 
non-pros. 

In  this  case,  a  rule  nhi  had  ,been  obtsuned 
for  set^ng  aside  the  judgment  signed  in  this 
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ciw,  lor  wfltot  o#  a  r^olnder,  i^n  tiiegninad 
of  00  rdoinder  btfvvig  been  demanded. 

Oil  shewing  cause.  It  was  contended,  that 
the  defendant  being  under  terms  to  take  short 
aotice  of  trial,  and  rejoin  graiU,  the  necessity 
of  demanding  a  rejoinder  was  consequently 
waited. 

.  The  Oiurt  thought,  that  n6twithstanding 
the  terms  under  which  the  defendant  was,  the 
jdaintiff  should  have  demanded  a  rdoinder 
previous  to  his  signing  judgment.  Tue  pre- 
sent rule  must  therefore  l^  made  absolute, 
but  without  costs. 

Rule  absolute,  without  costs. — Seaion  v. 
Shey.  £.  T.  1835.  K.  B.  P.  C. 


mW  TRlAIi.— -VBRDIGT  OP  JURY.— QUXSTIOM 
OF  FACT. 

Where  the  qvestion  in  a  cause  ii  properly  one 
for  the  jury*9  coneideraiio/i,  the  Court  will 
not  disturb  their  finding. 

This  was  an  application  for  a  new  trial.  It 
appeared  that  the  cause  had  been  tried  before 
the  sheriff,  on  a  writ  of  trial  obtained  pursuant 
to  a  Judge's  order,  granted  under  the  Law 
Amendment  Act.  The  action  was  brought  to 
fsecover  a  sum  of  12/.  13«.  7d,  for  money  alleged 
to  have  been  lent  and  advanced  by  the  plaintiff 
to  the  defendant,  llie  defendant  pleaded  a 
set-off.  On  the  part  of  the  plaintifi,  evidence 
was  given  of  the  money  lent,  as  alleged  in  the 
declaration.  The  defendant  then  ent<^ed  into 
hia  proof  of  the  set-off  pleaded.  Several  wit- 
nesses were  called  to  show  that  board  and 
lodging  to  a  certain  extent  had  been  supplied 
by  the  defendant  to  the  plaintiff.  On  cross- 
examination  of  the  defendant's  witnesses,  how- 
ever,  it  was  elicited,  that  some  work  was  done 
by  the  plaintiff  for  the  defendant,  during  the 
period  of  the  defendant's  set-off  baring  accrued. 
On  the  part  of  the  plaintiff  it  was  then  con- 
tended before  the  jury,  that  the  supposed  set- 
off of  the  defendant  had  reallv  no  existence ; 
the  board  and  lodging  furnished  oy  the  defendant 
being  only  in  part  renumeration  for  the  work 
done,  and  services  rendered  by  the  plaintiff  to 
the  defendant. 

The  jury,  after  some  consideration,  returned 
a  verdict  in  favour  of  the  plaintiff;  thus  show- 
ing that  they  disbelieved  the  eridence  in  sup- 
port of  the  set-off.  Under  these  circumstances 
the  application  was  made  for  a  new  trial. 
.  fribiams^  J.  thought,  that  the  claim  made 
by  the  defendant  in  ms  particular,  was  for  the 
consideration  of  the  jury.  They  were  to  say, 
whether  the  board  and  lodging  enjoyed  by  the 
plaintiff  were  as  a  renumeration  for  Ins  sendees, 
or  as  a  matter  for  which  he  was  to  pay.  The 
jniy  had  found  their  verdict  on  the  evidence, 
ana  by  it  they  had  declared  that  they  were  of 
opinioQ,  that  the  defendant  was  entitled  to  the 
board  and  lodging  supplied.  Under  these  cir- 
eumstances,  the  Court  could  not  interfere  with 
their  verdict  by  directing  a  new  trial.  The 
rule  now  prayed  could  not  therefore  be  granted. 
Rule  refused. 
/V«MV.i>rtMr,'^T.  1835.    K.JB.P.C. 


lUDiOllBlIT  ON   OU>  WASRAIIT  OF  ATtOBNBT. 
-^RELATION.— -PLBADIAO  RULB8. 

T%e  doctrine  of  relation  of  Judgments  to  the 
commencement  of  the  term^is  now  abolished; 
and  therefore  in  signing  judgments  on  old 
warrants  of  attrtrney,  it  is  not  now  necee- 
sary  to  show  the  defendants  have  been  alive 
within  the  term. 

This  was  an  application  to  the  Court  for 
leave  to  sign  judgment  on  an  old  warrant  of 
attorney.  An  affidavit  was  produced,  stating  the 
defendant  to  be  living  on  the  8th  of  April,  the 
15th  being  the  first  day  of  term.  This,  it  waa 
submitted,  was  sufficient^  under  the  rules  of 
H.  T.  4  W.  4.    The  Court  granted  a  rule. 

Rule  granted. — Robinson  v.  Lester,  B.  T. 
1836.    K.B.P.C. 

SERVICE   OF  DECLARATION   IN   EJECTMENT.*^ 
HUSBAND  AND  WIFE. — SPECIAL  SERVICE. 

Where  eopplanation  of  the  meaning  qf. service 
of  the  declaration  in  ejectment  may,  under 
special  circumstances,  be  dispenscifwith. 

Motion  for  judgment  against  the  casual 
ejector.  It  appeared  from  the  affidavit  of  the 
person  endeavouring  to  serve  the  tenant,  that 
on  going  into  the  premises  in  question,  he  saw 
the  wife  of  the  tenant  in  possession,  to  whoia 
he  delivered  the  declaration  in  ejectment.  OtK 
receiring  it  she  immediately  left  deponent.  Ho 
was  therefore  unable  to  |(ive  her  any  explana« 
tion,  or  read  over  the  notice. 

The  Court  thought  that  a  sufficient  serricoi^ 
and  therefore  granted  the  rule. 

Rule  granted. — Doe  d.  George  v.  Roe,  E.  T. 
1835.    K.B.P.C. 


return  of  writ. — sheriff. — ^attachubnt. 
— ^judge's  order. 

In  order  to  obtain  on  attachment  against  the 
sherijffor  not  returning  a  writ,  a  separate 
motion  must  be  made  for  that  purpose,  be^ 
sides  that  for  mahing  the  Judge^s  order  a 
rule  of  court. 

In  this  case  it  was  sought  to  make  a  Judge's 
order,  directing  the  return  of  a  writ,  a  rule  of 
court,  and  obtain  an  attachment  for  disobfr* 
dience  to  it,  on  one  motion.  Several  applica- 
tions of  this  description,  it  was  said,  haa  been 
entertained  in  the  Court  of  Exchequer. 

Littledale,  J.  The  practice  has  always  been, 
in  this  Court,  that  two  distinct  motions  should 
be  made ;  and,  as  I  find  that  no  alteration  has 
been  made  in  it,  such  a  course  must  in  this  case 
be  adopted. 

Rule  accordingly. — Frost  v.  Green,  £.  T. 
1835,   K.B.P.C. 


AWARD.-— BUBMiaSIOM. — RULE  OF  COORT.-^ 
BNLARGING  TIME. 

Under  certain  circunutances  the  Court  will 
enlarge  the  time  for  moving  to  set  aside  on 
award. 

This  was  an  application,  on  the  last  day  but 
( ne  of  the  tenui  to  set  aside  au  award.    It  ap- 
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p«ared  thai  ^  AiQceasfiilpnty  hadobtBhMsd 
possessioB  of  tiie  isbiniMioii,  and  refoeed  to 
make  it  a  rule  of  courts  so  that,  as  it  was  con- 
tended, one  term  might  elapse  after  the  award 
was  made,  and  tbereb^r  bar  the  unsuccessful 
party's  ri^ht  to  set  it  aside.  It  was  submitted 
that,  under  these  circumstances,  the  Court 
would  enlarge  the  time  for  moving  to  set  the 
award  aside. 

fTltthnu,  J.,  directed  this  applicaelon  to  he 
made  next  term,  and  said  that  if  a  nde  nisi  was 
granted,  it  would  be  dated  of  this  term*. 

Leave  accordingly, — Rf  Arbitraiion  of  Per- 
ring  ttnd  Keymer,  E.  T.  1836.    C.  B.  P.  C. 


ATTAOHMBNT.  — MASTBR'S  ALUXJATDH.  -*-  OB- 
MAND  OP  COSTS.— >P£RS0NAlt  DBBfAND. 

Under  certain  eirommHtmcei  a  demand  of  the 
cosU  claimed  under  the  master's  allocatur 
may  be  dispensed  with  in  obtaining  an  at- 
tachment, 

.  In  this  case  a  rule  nisi  had  been  obUuned  for 
an  attachment  for  non-payment  of  costs  pur- 
suant to  the  master's  allocatur.  The  facta  of 
the  cave  appeared  to  be  these : — ^The  defendant 
had  hlmseit  attended  the  taxation,  and  a  copy 
of  the  nde,  with  the  alloeatur  endorsed,  was 
afterwards  sent  to- his  house.  An  attempt  was 
shortly  afterwards  made  to  serve  him,  when  the 
original  nde,  and  allocatur  endorsed  thereon, 
was  shown  htm ;  but  before  H  was  possible  fur 
the  party  to  make  any  demand,  the  defendant's 
conauct  became  very  violent,  and  he  knocked 
down  the  person  endeavouring  to  serve  him. 
It  wj^  therefore  impossible  for  him  to  make  a 
demand,  he  being  obliged  to  make  his  escape, 
in  order  to  save  himself  from  further  violence. 

On  showing  cause  agiunst  this  rule,  it  was 
contended  that  the  conduct  of  the  defendant 
was  such  as  to  wmve  the  necessity  of  making  a 
demand  of  costs. 

The  Court  was  of  opinion,  that  this  wai  a 
case  to  which  the  rule  of  requiring'  a  demand 


did  not  apply;  and  that,  under  the  circum- 
stances, a  demand  of  costs  might  be  dispensed 
with«  The  present  rale  must  be  discharged, 
wifth«osts. 

Ro&e   discharged,  with  oMts.-^APMAom  v. 
je>0iMitf,  £.  T.  1836.    K.B.  P.a 


€x^tjq^t  at  fJUaif. 

,  A&mTIUTXiON. — AWAIID.— ATTACHMBHT.^- 
ACTION.— eBDBR  TO  PAT  MOHBT. 

An  award  tekieh  will  authorite  the  bringing 
of  an  action-  wiH  not  necessarify  entitUi  the 
party  in  whose  fatfour  it  is  made  to  obtain 
anatiuehmentfor  its  non-perfarmanee, 

Thb  was  a  cause  which  had  been  referred, 
with  all  matters  in  difference,  to  two  arbitra- 
tors, who,  after  hearing  the  evidence  on  both 
sides,  published. their  award,  directing  a  ver- 
^ct  to  be  entered  in  favour  of  the  defend^t, 
for  \^L  Their  award  contained  no  order  on 
the  plaintiff'  to  pay  that  sum,  but  merely  stated 
that  that  sum  was  due  from  the  plaintiff  to  the 
defendant. 


AppHenHon  WM  now  made  for  an  attaeli^ 
ment  agamst  the  ^akitlff;  f«r  Ms  not  paying 
money,  pursuant  to  an  award  and  the  master's 
allocatur,  upon,  the  usual  aflMavit,  stating  the 
service,  ana  a  deanmd  of  the  money  to  have 
been  made. 

Cause  was  shown  in  the  first  instance,  whetf 
it  was  objected  that  the  aflSdavit  did  not  sufi- 
cieatly  show  ikaX  the  award  had  beea  served 
and  left  with  the  defendant,  as  was  required, 
before  a*  motion  for  an  attachment  coukl  be 
entertained.  It  was,  however^  contended,  that 
from  the  terms  of  the  award,  the  plwntfff 
could  not  be  compelled  to  pay  eitner  the 
amount  of  the  damages  or  the  costs;  for  it 
merely  stated,  that  the  arbitrators  found  17/. 
to  be  due  from  the  plaintiff  to  the  defendant, 
but  dicl  not  direct  that  sum  to  be  paid  by  the 
former  to  the  latter,  and  then  went  on  to  state 
that  the  arbitrators  further  ordered  and  ad- 
judged, that  the  costs  and  charges  of  the  re- 
ference, and  incidental  expenses  thereto,  shall 
be  pud  by  the  pluntiff  at  the  time  of  the  deli- 
very of  the  award.  It  would  be  seen,  there- 
forcj  that  the  award  was  worded  in  so  aosbi^ 
guotts  a  manner,  that  it  wu  quHe  uncertain  to 
whom  tiie  money  was  to  be  paid.  It  was  dear,* 
therefore,  that  although  an  action  would  lie 
against  the  plaintiff  on  the  award,  no  Bttadw 
ment  can  issue. 

Per  Curiam,  We  are  of  opinion,  tlot  al* 
though  an  action  would  lie  against  the  plaiatiff, 
we  cannot  make  thisrule  absolute  for  an  aCtadw 
ment,  as  the  award  contains  no  order  to  p^. 

Rule  discharged,  without  costs. — Scott  amd 
another,  assignees,  4v.  v.  fFUliams,  £.  T.  1835^ 
Bj^eheq. 


COMMON  LAW  SITTfNGS, 
In  Md€/ier  Tritwiy  Term,  1896. 


KiNO'8  BBNCH. 
In  Term. 

MTDDLBBBX. 

Thursday  .  May  28 
Monday  .  June  1 
Monday    ,    .    .  16 

After  Term. 
Thursday    .   June  18  )  Friday 


i<o«rDoir. 
Tuesday     .    June  16 


June  19 


The  Court  will  sit  at  eleven  o'clock  in  Term,' 
in  Middlesex ;  at  twelve,  in  London ;  and  in 
both  at  half-past  nine  after  Term. 

Causes  untried  on  the  Lists  for  the  28th  of 
Mav,  and  the  1st  of  June,  will  be  taken  on  the 
29th  and  dOth  of  May,  and  the  2d  and  dd  of 
June. 

None  but  undefended  Causes  will  be  tried 
on  th^  15th  and  16th  of  June. 


auttngs  o/^k.  OMmh.^iaiH  «/  Ife  WMbmUbmp^fk  te  Qt^^riei. 
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OOMMON  PL£A8. 
In  T>r«. 

WDOl^aCX.  t  LONOOjr. 

To^ay     «     June  9  [  W^doesdAy  .  June-  3 

QainieioiJy.         | 

A/litr  TfpMu 
TltHnday   .  Jupe  IS  |  FViday   .    .    June  19 

The  Court  will  Bit  at  tea  o^fkMk  InlhQ  iiMre- 
DOOB  on  each  of  the  days  in  Term,  except 
Tuesday  the  9(h  Jtrne,  oft  wUeh  day  k  wiU  tit 
at  three  o'clock  ia  the  afternoon,  and  at  half- 
raat  nine  precisely  on  eaeh  of  the  days  after 
Temi,     . 

The  Cauaea  in  the  Liat  for  each  of  the  above 
Sit^g  Pays  19  Tarui  in  London,  if  not  dis- 
posed of  on  those  days,  will  be  tried  by  ad- 
joanHBent  00  the  days  following  each  of  such 
Shlijsg  Days, 

EXCHEQUER  OF  PfJEAS. 

Trmi^Term^  1S35. 

In  Term. 


U^^LDOV. 

IsiSit.  Sat.  May  50th. 
2^ Sit.  Sat.  June  Idth. 
N.B.  TheCoortwill 
sU  in  London,  by  Ad« 
jomroment,  on 
Tuesday,  June  I6th. 


MfOOIiBftVX. 

laf^JI.Prid.  June  5th. 
2ri.Sfir.Wed.JunelOth. 
N.B.  TheComtwiU 
at  im  MiddleBev,  by 
Atyoonsnent,  oa 
Saturday,  June  6th* 
ThurMlay,Jun«lhh. 

^er  IVrw. 

mniMtBSSX.  I  LONOOH. 

Thursday,  June  18th.  |    Friday,  June  I9th. 

New  Causes   entered  lav  ike  Sittings  in 
Trinity  Tern  will"  be  tried  hi  Term. 
8ho»r  Remaoeto  may  be  lake»  ia  Term  by 


Tlie€%>wt  will  sit  at  kalf^Mst  ojm  •''cfeak. 


NOTES  OP  THE  WEEK. 


Housii  or  L0RD8. 

BWsfor  second  R^udim;^. 
Title  of  the  Bill.  Proposer, 

keaideiioe  of  Cktgy*    Losd  Brous^mxa. 
FlunditiesPreTeation.    Lord  Brougham. 

fccleai^tici^urUdic  • 

tions.  Lord  Brongbani; 

Ill^l^  Seiqurki^n 

BQUaB  OP  COMMOKS. 

BUk  to  he  broM^Mt  in, 

Iaw  of  Tenure.  Attorney  €^enil. 

lAwofElsoheat.  .   Attorney  Oenexal. 

Priaonera'  Defence.         Mr«  EwerL 


Cousty  GoroQfiiB/ 

PcyirlAwAxoendment. 

R^;btratii)aQfBiftbe, 

Thhes  OommutalieB. 


Mr.  CdpjpB4 
Mr.  Trevor. 

Mr.Wakfl. 

Six  R.  Ptol,  Bart. 


Master  of  the  RoBb. 
SirP.PolhK^ 
Sir  F.  Pollock. 
Sir  R.  Pfed.  Bart. 


Seoo Ad  Reading^ 

Law  ef  libel.  Mr.  0*Conncll. 

Bankruptcy  Fonda. 

Ecclesiastiical  Courts. 

Clergy  Diseipline. 

Dissentera'.Maxriagea. 

Infante'  Ptoperty  (Ireland). 

Contempts  in  Equity  (Ireland). 

In  Commiiee^ 
Copyfaolda    En&ao- 

chiaemeot.  Attxusey  OeneniL^ 

Hij^waya.  Mr.  Lefe?ve. 

RegietrataoB  of  VotffB.    Lord  J.  BiuaaelL 

ConmdenUion^  of  Reports. 

Bzeentiom  of  Willa.       Attorney  Genenl; 
Lawo{Bxeettton,&e.      Attorney  Qenerall 

JSe-cojiimAlied. 


AboMahiBg  Imprison:- 
ment  for  Debt,  &c. 


Attorney  General* 


Third  Rsadimg, 
OoAs  AboHtioa, 


EQUITY    SITTINGS. 

At  the  Rolla,  Motiona  will  be  heard  oa 
the  27th ;  Pkaa,  Cauaea,  &c.  on  the  38tik; 
and  Petitions  in  the  General  Paper  ea  the 
29th  instant. 

In  the  B:xcheqner,  Petitione  and  Motions 
-will  be  heard  on  the  28th,  and  Ckuaes.  on 
the  29th  Inst. 


ANSWERS  TO  QUEaiBS. 


Exto  of  9roipei%  m^  Conhei^Auctnu. 

COVENANT. — ^BUILDINOS.     VOL.  9,  P.  496. 

It  has  been  held  that  a  feneral  covenant  to 
rapaic,  extends  Ik>  aU  buildings  erected  by  the 
lessee  duriaff  the  term,  as  wui  as  to  the  builds 
ings  demised;  and,  therefore,  iWiere  a  lessee  in  & 
leaseof  OkPeemessoages^eovenanied  topuUdown 
the  heusei^  and  rebiuld  three  other  houses^  and 
that  he  would  repair  the  houses  so-  agreed  tor 
be  bulk;  and  also»  that  he  would  repair  th« 
damiBed  premiMs,  and  leave  the  said  furemises 
in  repair;  and  he  pulled  down  the  three»  and 
built  four  in  their  place,  it  was  held,  that 
though  he  was  obliged  to  build  only  three, 
houses,  vet  he  was  bound  to  deliyer  up  all  ia 
repair,  the  last  covenant  beii^g  general,  and  not. 
confined,  as  the  former,  to  ime  houses  agreed 
to  be  built.  I>owte  v.  Cale,,2  Veutr.  126;  S. 
C.  noo.  Douse  v.  E&rie^  a  Ley.  264.  2iee.idso 
Brown  y.  BlfmdeU,  Skion.  1^1 . 

w;  H.  a 
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AnMma  io  QM/rMt.^-^QaierJiff .^^JEMilor't  iMUr  JBoff. 


COVENANT.— 4UtLDIN08.    VOL.  9,  F.  496. 

A  covenant  in  a  lease  to  repair  tlie  premises^ 
from  the  time  of  making  tlie  lease  to  the  de« 
termination  of  the  term»  will  include  after- 
erected  buildings;  for  though  they  have  no 
actual,  they  have  a  potential  oeing  at  the  time 
of  the  lease,  ^rourn  v.Biundeii,  Skinn.  121. 
Dowse  V.  Caie,  2  Ventr.  126;  and  such  «  co- 
veaant  will  include  buildings  erected  by  the 
tenant  for  the  purposes  of  trade,  if  fixed  to  the 
freehold ;  but  not  where  they  merely  rest  on 
blocks  or  pattens.  Naylor  v.  CoUinge^  1 
Taunt.  19;  Adminisiraina  qfPerrv  v.  Brown, 
2  Stark.  N.  P.  G.  403.  Aspiro. 


TBUSTBB. — ^RXCXIPT  STAMP.      VOL.  9,  P.  304. 

It  appears  to  me  that  the  demand  of  the 
revenue  was  satisfied  at  the  time  "  A  Trustee" 
received  the  dividends,  and  signed  his  name  in 
the  Company's  book,  on  behalf  of  the  per wn  for 
whom  he  acted.  The  claim  of  Government  is 
liquidated  by  the  contract;  and  whether  the 
party  interested  in  the  dividends  receives  them 
nimself,  or  obtains  them  through  the  interven- 
tion of  his  trustee,  is,  in  my  opinion,  imma- 
terial; inasmuch  as  the  stock  itself  is  virtually 
the  property  of  that  party,  and  does  not  belong 
to  tne  trustee.  He  is  merely  the  channel 
through  which  the  payment  m  question  is 
transmitted,  and  can  only  be  looked  upon  in 
the  light  of  an  authorized  agent.  A  person 
acting  under  a  bank  power,  in  subscribing  his 
name  in  the  bank  books,  must  add  "  Attorney 
for  A.  B. ;"  and  I  do  not  see  any  difference 
between  an  instrument  of  this  description,  and 
a  deed  or  settlement  appointing  a  trustee,  and 
establishing  his  several  functions.  In  both 
cases,  the  revenue  is  amply  satisfied  by  the 
stamps  which  are  impressed  on  all  such  docu- 
ments in  the  first  instance.  I  am  inclined  to 
tiiink,  therefore,  that  this  transaction  can  only 
be  considered  as  one  payment;  and  that,  as 
between  the  trustee  and  his  party,  a  letter  ac- 
knowledging the  remittance,  is  quite  sufficient 
for  every  purpose  of  evidence,  and  is  no  fraud 
upon  the  revenue.  Aspiro. 


BXBCUTORT  OBVISB. — DESCENT.      VOL.  9,  P. 

383,  480. 
T,  0,  is  evidently  wrong.  I  understand  the 
case  thus :  B,  and  C.  both  die  without  issue,  and 
intestate,  and  claims  are  now  made  by  colla- 
teral and  distinct  branches  of  their  respective 
fhmilies.  If  B,  had  died  prior  to  the  late  act, 
I  allow  that  no  question  could  have  arisen  as  to 
E,'%  ri^ht;  because  although  entitled  under  the 
limitation  as  heir  to  C,  he  would  also  have 
been  the  heir  at  law  of  B,i  for  B.  and  C,  were 
brothers,  and  whoever  was  heir  to  the  one, 
must  have  been  also  heir  to  the  other.  But 
shice  that  statute,  there  may  be  instances 
wherein  the  heir  of  the  one  may  not  be  heir  to 
the  other,  as  in  the  present  case;  for  though 
E.  claims  as  heir  to  €,,  it  appears  that  he  can- 
not claim  as  heir  to  B.,  that  being  done  by 
another,  viz.  D,,  who,  I  take  for  granted,  is  an 
entire  stranger  in  blood  to  E,    That  the  late 


statute  r^fulates  the  descent  of  executory  in* 
terests,  is  evident  from  the  definition  given  by 
sect.  1  to  the  word  ''Land;''  and  tnen  the 
9th  sect,  lets  in  the  half  blood.  I  think,  there- 
fore,  that  on  the  death  of  C.  in  1800,  the  exe- 
cutory interest  descended  on  his  brother  and 
heir  at  law  B.\  and  that  ^.'s  dying  in  1835, 
confers  on  Z>.  a  right  to  the  estate  as  heir  at 
law  of  the  half  blood  to  B.^  under  the  9th  sect, 
of  the  act,  in  preference  to  C.'%  heir  of  the 
whole  blood,  independent  of  the  act. 

A.  W.  W. 


QUBRIES. 
ftxlo  of  ^rn^ettff  Btdr  Con&tsxiutojt. 

▲SSIGNMBNT. — MOKTGAOB. 

A.  mortgages  leaseholds  to  B.  and  C,  who 
are  trustees,  and  advance  the  money  out  of  the 
trust  fund :  afterwards  B,  and  C,  transfer  the 
leaeeholds  and  mortgage  money  to  the  said  C 
and  one  Z>.,  who  pay  off  the  mortgage  out  of 
their  own  private  property.  Is  such  an  assign- 
ment good  ?  Or  must  B.  and  C.  assign  to  a 
trustee,  and  the  latter  re-assign  to  C,  and  D,  i 
^  Y. 

STOCK. — ^WIPE. — ^TENANT  FOR  LIFE. 

A.  the  wife  of  B,  takes  a  vested  interest  in 
bank  stock  payable  to  her,  her  executors  or 
administrators,  upon  the  decease  of  C.  It  was 
bequeathed  to  her  previous  to  her  marriage. 
A.  dies  intestate  and  without  issue,  leaving  %. 
her  husband  surviving,  who  exercises  no  act  of 
ownership  over  the  interest,  and  also  dies  in- 
testate, without  having  administered  to^.,  and 
leaving  (7.  the  tenant  for  life  living.  YTho  is 
entitled  to  the  stock  at  the  decease  of  C. } 
Amblbb. 

^onminti  SjUd* 

wife's  effects. — SEPARATION. 

A  wife  voluntarily  sefMurates  froni  her  hus- 
band, on  account  of  his  ill-usage ;  lives  on  her 
own  income,  derived  from  interest  of  bequests 
to  her,  with  reversion  of  principal  to  her  chil- 
dren after  her  decease,  and  out  of  such  in- 
come furnishes  her  residence.  Has  the  hus- 
band power  over  her  furniture  at  her  decease  ? 
Can  she  will  it  away  ?  or  by  what  act  of  her's 
during  her  life  can  she  appropriate  it  to  the 
use  of  her  children  at  her  decease  ? 

W.  J.  T. 

THE  EDITOR'S  LETTER  BOX. 

The  Second  Vwt  of  the  Quarterly  Di^t  of 
all  reported  Cases  for  the  present  Year,  is  now 
published.    Price  2f . 

The  letters  of  "Adviser,"  and  J.  C,  will 
receive  early  attention. 

The  Quenes  and  Answers  of  Y.  Z. ;  ''  Lec- 
tor;'' an  Anonymous  Correspondent;  and 
"  Spes  *' ;  have  been  received. 

We  thank  "  A  Barrister  '*  for  his  communi- 
cation on  the  appointment  of  the  Lords  Com- 
missioners of  the  Great  .Seal,  wluch  we  shall 
probably  make  use  of  next  week. 

The  letter  on  the  "  Usages  of  the  Profes- 
sion/' shall  be  inserted. 


^t  il^gal  0^bMvbtv^ 


Vol.  X. 


SATURDAY,  MAY  30,  1835.       No.CCLXXi;. 


■  ■■      " Quod magis  ad  N08 

Pertinet,  et  nescire  malum  est,  agitamiii. 


HOMT, 


ON  THE  SEPARATION  OF  THE  JU- 
DICIAL  FROM  THE  POLITICAL 
FUNCTIONS  OF  THE  LQRD  CHAN- 
CELLOR. 


We  have  already  stated  our  opinion  on 
the  important  subject  of  the  separation  of 
the  judicial  from  the  political  functions  of 
the  Lord  Chancellor,  and  we  shall  now  no- 
tice two  Pamphlets  by  the  same  author,'  in 
whidi  the  appointment  of  a  permanent 
Judge  in  the  Court  of  Chancery  is  strongly 
advocated.  They  are  in  the  form  of  letters 
to  Mr.  Cooper,  tlie  Chancery  Barrister;  and 
we  shall  first  notice,  for  the  amusement  of 
our  readers,  those  parts  of  them  which  re- 
late to  that  gentleman. 

ITie  first  letter,  which  has  no  small  por- 
tion of  professional  gossip,  ascribes  the  me- 
rit of  the  greater  part  of  recent  Chancery 
Refi>rBi8  to  Mr.  Cooper,  insinuates  that  he 
^as  consulted  with  respect  to  the  present 
arrangement  of  patting  the  Seals  in  Com- 
nusuon,  which  was  ordered  according  to 
-hiB  advice  r  compUments  him  on  his  friend- 
ship with  Lord  Brougham,  to  whom,  how- 
ever^ the  author  of  the  pamphlet  mudi  pre- 
fers him;  and  in  short,  treats  him  through- 
out,, as  one  of  the  moat  important  persons 
in  the  country. 

By  the  second  letter,  Mr.  Cooper  would 
"Mem  to  have  quarrelled  with  the  station 
thus  given  tp  hiiQ. 

'•  You  have  treated,"  says  Causidicus, 
"  what  was  meant  to  coavey  an  honourable 
mark  of  distinction,  as  an  affront;  you 
have  publicly  d^lared  that  you  conu- 
dened  my  praise  aa  ridicule,  for  which, 
-I  solemnly  protest,   it  was  never  meant: 


•  A  Letter  to  Cl^arles  Purton  Cooper,  Esq.  of 
'  Lincoln's  Inn,  Barrister  at  Law,  on  the  appoint, 
ment  of  a  permanent  Judge  in  the  Court  of 
Chancery,  &c.  by  Causidicus.    1835. 

A  Second  Letter  to  Charles  Purton  Cooper, 
Ac.  &C.  by  Causidicns,  1835. 

NO.  CCLXXI. 


and,  what  is  still  more,  you  have  dimwii 
a  doubt  upon  the  accuracy  of  all  thoab 
statements  that  conceni  yourself.  You 
protest  in  Westminster  •  Hall  and  else- 
where, as  I  am  informed,  that  yon  never 
had  any  communication  with  Lord  Mel- 
bourne, or  any  other  Member  of  the  Cabi- 
net, respecting  the  placing  of  the  Great 
Seal  in  Commission ;  you  diselaim  any  par- 
ticipation in  the  legal  reforms  of  the  last 
five  years,  and  intimate  that  you  never  ea- 
joyed  the  friendship  of  Lord  Brougham^  aod 
you  have  even  been  at  the  pains  of  addiea- 
sing  notes  to  some  Members  of  the  Bench 
and  Bar,  in  order  to  prevent  them  irom 
crediting  allegations,  which,  for  some  rea- 
sons best  known  to  yourself,  you  appear  io 
deem  as  almost  amounting  to  libel.'* 

Perhaps  Mr.  Cooper  considered  that 
"  praise  undeserved  was  satire  in  disg^uise;^' 
perhaps  he  shrunk  back  from  notoriety; 
perhaps,  knowing  nothing  of  his  aaonymoua 
idolater,  he  objected  to  a  fame  thus  dealt 
him  in  the  dark ;  perhaps  he  knows  him  too 
well,  and  is  careless  of  compliments  from 
such  a  source;  perhaps,  for  we  are  wea- 
ry of  conjectures,  the  whole  is  to  be 
treated  as  a  piece  of  myadfieation,  and 
Mr.  Cooper  and  Causidicus  are  seoietly 
hand  and  glove :  —  but  be  any  of  these 
notions  right  or  wrong,  the  author  of  the 
Second  Letter  declares,  that  no  "  causes  pf 
private  displeasure  or  pique,"  ^hall  preveat 
him  addressing  it  as  the  first  was  directed, 
"  whei;!  the  general  good  is  in  view."  Leav- 
ing Mr.  Cooper  and  his  apparently  sU^hled 
admirer  to  compose  their  alleged  differences, 
and  bQseeching  the  former  in  pity  to  releiA, 
we  pvoceed  to  advert  to  the  contents  of  tKe 
letters  themselves,  which  are  really  worth 
reading. 

The  author  pointe  out  the  great  evils  to 
the  suitor  of  the  want  of  a  permanent  Chief 
Judge  in  Equity  ;  the  amount  of  property 
involved  in  Cbaiicery ;  the  increase  of  burf- 
ness  of  late  years ;  the  increase  of  the 
E 
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duties  of  the  Lord  Chancellor ;  the  incon- 
sistency  of  appointing  a  politician  to  that 
office ;  and  lastly,  the  great  expense  to  which 
the  suitor  is  often  put,  in  consequence  of  the 
changes  which  take  place  in  the  custody  of 
the  Great  Seal,  hy  reason  of  pohtieal events. 
"  Besides,  it  is  no  small  hardship  that  the 
suitors  should  he  put  to  the  enormous  ex- 
pense attending  the  rehearing  of  their 
cases.  Those  (I  fear  they  are  but  few  in 
number)  who  Imve  not  been  drawn  within 
the  circle  of  the  Chancery,  are  not  per- 
haps aware  that  counsel  expect  to  receive 
firesh  fees  upon  the  re- argument  of  all  mat- 
ters confided  to  their  professional  skill;  and 
in  most  cases  before  the  Chancellor  the  fees 
are,  from  the  length  and  bulk  of  the  papers, 

•  of  large  amount :  the  solicitors  are  of  course 
entitled  also  to  fresh  fees  of  attendance. 

-These  last  are  however  of  trifling  amount; 

—not  so  the  former.  The  fees  of  counsel 
upon  an  appeal  often  amount  to  several 
hundred  guineas ;  and  it  oiight— if  it  were 
for  this  reason  alone — to  be  a  point  of  ho- 
nour with  us  to  remedy  the  evil  which  I 
am  complaining  of.—  (I  am  sorry  to  say — 
for  it  does  not  redound  to  our  credit— that^ 
with  some  exceptions,  a  disposition  has 
been  shown  to  effect  reforms  that  bear  ra- 
ther upon  the  solicitors  than  ourselves.*) — 

t  In  the  case  of  Lady  Hewley's  Charity,  the 
lees  of  the  relators'  counsel,  on  the  first 
hearing  before  Lord  Brougham,  must  have 

'amounted   to  from  three  to  five  hundred 

:  guineas,  and  those  of  the  defendants'  coun- 

'  Bel,  who  were  more  numerous,  were  pro- 
bably as  much     The  matter,  as  every  body 

'  knows,  was  undecided  by  his  Lordship,  by 
reason  of  the  argument  not  having  been 
completed,  and  it  was  set  down  to  be  heard 

•  before  Lord  Lyndhurst : — when  not  only 
was  it  necessary  to  pay  fresh  fees  to  all  the 
counsel  who  had  been  before  concerned, 
but  it  was  necessary  to  give  leading  briefs 
to  new  counsel,  who  were  appointed  in  the 
place  of  Sir  Edward  Sugden  and  Sir 
Charles  Pepys.     But  this  is  not  all— the 


I  case  has  come  on  before  Lord  Lyndhurst, 
and  it  was  partially  argued  when  tiie  recent 
changes  w^  announced  ;  and  unless  the 
parties  shall  agree  to  do  now  what  they  de- 
clined to  do  before— take  Lord  Lyndhurst's 
judgment  after  he  has  given  up  the  Great 
Seal— there  must  be  a  third  argument,  and 
consequentiy  a  third  payment  of  fees  to 
counsel.  To  persevere  in  a  system  which 
produces  such  consequences  as  these,  is  to 
sin  against  common  justice  and  common 
sense ;  and,  if  I  mistake  not,  will  not  be 
much  longer  endured." 

llie  remedy  for  these  evils  is,  according 
to  the  writer,  to  appoint  a  third  Judge  in  the 
Court  of  Chancery,  who,  like  the  other 
Judges,  shall  be  irremovable,  except  for 
misconduct  upon  an  address  of  both  Houses 
of  Parliament,  and  to  confine  the  Lord 
Chancellor  to  the.  exercise  of  his  political 
functions,  with  some  trifling  exceptions* 
He  then  by  name  points  to  Sir  Edward 
Sugden  as  the  proper  person  to  be  appointed 
to  the  office  of  Cluef  Judge,  and  considers 
that  Sir  John  Campbell  will  do  well  enougb 
for  the  political  Chancellor. 

In  the  Second  Letter,  the  writer  advocataa 
the  putting  the  Seal  in  commission,  and 
thinks  it  may  safely  and  properly  be  left 
there  for  the  present  year.  He  deprecates 
the  appointment  of  a  Common  Lawyer  tp 
any  Equity  Judgeship.  He  then  traces, 
with  considerable  learning,  the  practice  <^ 
putting  the  Seals  in  commission;  and  for 
this  history  we  shall  hope  to  find  room  in 
our  next  number  :  and  lastiy,  he  ui^es  the 
remodelling  of  the  judicial  functions  of  the 
House  of  Peers. 


^  **  Make  it  a  rule  that  counsel  should  receive 

.  no  frebh  fees  on  a  re-argument  occasioned  by 

a  change  in  the  custody  of  the  Great  Seal,  and 

you  may  depend  upon  it  we  should  hear  a 

great  deal  more  about  the  inex]fediency  of  the 

firincipal  judge  in  Chancery  bemg  removable. 
,  for  one,  think  that  Lord  Brougham  west 
'  much  too  far  in  diminishing  the  rair  emolu- 
ments of  the  other  branch  of  the  profession. 
If  it  be  not  worth  the  while  of  respectable  men 
to  foUow  it,  the  country  will,  I  fear,  be  overrun 
with  the  race  of  pettifoggers  and  knaves,  with 
which  it  was  kfested  in  the  last  century.^ 


ON  THE  LAW  OF  ARREST. 


To  tie  Editor  qf  the  Leg^  Ohurver. 

Sir, 
I  HATB  read  attentively,  and  derived  much  In- 
terest, from  the  various  remarks  which  have 
been  made,  and  the  several  sugs^estions  whidi 
have  been  advanced,  regarding  air  John  Camp- 
bell's  proposed  bill  for  the  Abolition  of  the 
Law  or  Arrest.  Many  of  those  opinions  have 
certainly  been  urged  with  a  degree  of  force 
which  operated  upon  my  mind  as  a  complete 
conviction  of  the  necessity  of  the  measure  in 
question ;  others  too  have  been  so  ably  made 
in  reprobation  of  its  expediency,  that  after  a 
most  diligent  weighing  of  all  the  arguments  in 
favor  and  against  the  law,  I  am  yet  quite  una- 
ble to  declare  the  preponderance  of  the  ba- 
lance. I  should  have  rested  satisfied,  however, 
with  merely  reading  and  reflecting  on  the 
opinions  and  arguments  of  others  upon  this 
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most 'mdmentons  subject;  which  in  my  mind 
alike  affects  the  moral  and  commerciid  world, 
without  Tenturing  an  opinion  of  my  own,  if 
your  correspondent  "M.  I.  N."  had  not  ob- 
served, in  the  course  of  his  judicious  remarks, 
that  **  the  individual  freedom  which  every  per- 
son in  every  government  ought  to  enjoy,  is  of 
BM>re  inesUmable  value  than  that  of  commercial 
proBperitif — limited  in  its  benefite,  ae  it  is,  to  a 
yew  memhers  of  the  community** 

In  endeavouring  to  refute,  or  in  some  de- 
gree to  mitigate,  this  very  unseasonable  ob- 
servation of  your  correspondent,  1  shall  confine 
myself  to  three  distinct  heads  or  propositions — 
namely,  the  nature  of  the  present  existing  state 
of  society — ^the  means  whereby  it  receives  that 
existence,  or  upon  which  it  depends'— and  the 
way  in  which  the  legislature  ought  to  interfere 
to  preserve  and  maintain  the  welfare  of  the 
community,  and  the  prosperity  of  its  subsis- 
tence. 

The  present  state  of  society  differs  from  that 
which  existed  during  the  middle  ages,  in  this 
remect,  that  a  merekuni,  in  these  days,  revels 
in  luxury  and  splendour,  which  was  totally  un- 
known to  a  prince  at  that  period.  The  moral 
character  of  society  has  had  certainly  a  me- 
liorating effect,  b^  the  gradual  elevation  of  the 
lower  ranks,  which  uniust  systems  of  polity 
had  long  depressed.  The  condition  of  s&very 
is  indeed  perfectly  consistent  with  the  observ- 
ance of  moral  obligations;  yet  reason  and 
experience  will  jusdfjr  the  remark  of  Homer — 
that  he  who  loses  his  liberty,  loses  half  his 
virtue.  Those  who  have  acquired,  or  may 
hope  to  acquire,  property  of  their  own,  are 
most  likely  to  respect  that  of  others;  those 
whom  law  protects  as  a  parent,  are  most  wil- 
ling to  yield  her  a  filial  obedience ;  those  who 
have  much  to  gain  by  the  good  will  of  their 
fellow-citizens,  are  roost  interested  in  the  pre- 
aervation  of  an  honorable  character. 

To  come  immediately  to  the  subject-matter 
In  question,  1  would  ask,  whether  extrava- 
ffancCj  hx  beyond  the  means  of  legitimate  in- 
dulgence, is  not  the  characteristic  feature  of 
the  present  day — whether  there  is  not  the 
'same,  if  not  a  mater  desire  in  the  poor  man, 
to  trMd  upon  the  heels  of  the  rich,  as  formerly 
existed-— in  other  words,  to  assume  a  character 
which  does  not  belong  to  him,  and  which  he 
is  unable  to  maintun^  Surely  no  one  will 
.  answer  me  in  the  negative :  and  what  is  the 
effect  of  this  assumed  character  and  conduct  ? 
Why,  nothing  more  nor  less  than  profligacy, 
debt,  and  a  total  disregard  of  all  moral  and 
aodal  obligations. 

In  making  these  remarks,  Sir,  I  beg  to  be 
understood  as  not  casting  the  slightest  reflec- 
.  tion  upon  any  one  who  has  already  arrived  at 
or  who  may  now  be  struggling  to  attain,  an 
honoirable  position  in  societv,  from  its  humble 
ranks,  b]r  the  exercise  of  nis  own  individual 
talents ;  inasmuch  as  laudable  ambition  must 
at  all  times  be  recognized  by  the  community, 
and  will  always,  I  am  sure,  meet  with  its  due 
reward.  The  example,  too,  which  such  con- 
duct evinces  must  neither  be  lost  sight  of  nor 
disregarded. 


I  now  come  to  the  "  meabs  whereby  society 
receives  its  existence,  or  upon  whicn  it  de* 
pends,  and  the  way  in  which  the  legislature 
ought  to  interrere  to  mcdntain  its  welfare%<' 
The  wealth  of  this  country  lies  exclusively  in 
its  commerce :  to  use  the  language  of  Adam 
Smith — "  the  annual  labour  ofevery  nation  is 
the  fund  which  originally  supplies  it  with  all 
the  necessaries  and  conveniences  of  life  which 
it  annually  consumes,  and  which  consist  either 
in  the  immediate  produce  of  that  labour,  or  in 
what  is  purchased  with  that  produce  from  other 
nations."  As  then  labour — or  what  is  tanta- 
mount to  it,  its  product,  commerce  —  forms 
the  lungs  or  vital  parts  of  the  community, 
whatever  and  whenever  circumstances  arise 
which  have  a  tendency  to  depress  their  free 
circulation,  it  is  the  bounden  duty  of  the  legis- 
lature to  interpose  such  salutary  expedients 
for  the  purpose  of  counteracting  the  effect  of 
those  circumstances,  in  order  to  j^ive  fre^h 
vigour  to  the  ''  original  fund,"  as  m  its  wis- 
dom shall  seem  meet. 

The  freedom  of  the  subject  is  in  my  opinion 
so  intimately  connected  with  his  means  of  sub- 
sistence, that  the  one  cannot  be  maintained 
without  a  due  regard  to  the  welfare  of  the 
other ;  and  Liberty — a  word  of  the  most  com- 
prehensive sense — is  as  "  mere  sounding  brass 
and  a  tinckling  cymbal,"  if  in  contemplating 
the  beauty  of  the  superstructure,  by  a  nice 
discernment  in  its  architectural  proporiions 
and  magnificence  of  its  external  appearance, 
the  builder  overlooks  the  stability  of  the  foun- 
dation upon  which  he  erects  it. 

Viewing  this  subject,  then,  in  the  light  I  do, 
and  in  aU  its  bearings,  I  am  very  much  dis- 
posed to  think  that  the  abolition  of  the  Law  of 
Arrest  will  be  detrimental  to,  and  that  the 
introduction  of  the  proposed  scheme  will  in 
its  operation  rather  injure,  than  improve,  our 
commercial  relations. 

What  our  ancestors  did  by  their  Restriction 
Acts,  the  present  Law  of  Arrest  effects,  by 
holding  itself  in  terrorem  over  the  heads  of 
those  who  would  otherwise  plunge  into  the 
depths  of  extravagance  past  all  redemption. 
A  man  of  the  most  dissolute  habits  is  anxious 
not  to  appear  so  to  his  fellow-men;  and  by 
removing  this  law  you  remove  at  the  same 
time  every  check  which  either  prudence  or 
fear  may  dictate.  The  principle  of  Sir  John 
Gampbeirs  measure  appears  to  me  to  be 
grounded  on  the  presumption  that  every  indi- 
vidual of  the  community  possesses  goods  suffi- 
cient to  satisfy  the  just  claims  of  his  creditors  : 
if  such  was  the  case,  it  might  then  with  much 
reason  be  said  that  goods  are  better  sureties 
than  the  debtor's  person. 

As  a  concludmg  observation:  we  hear 
much  of  the  hard  heartedness  of  creditors; 
but  the  fact  of  the  rascalitv  of  debtors  is  stu- 
diously suppressed  by  its  advocates. 

ASPIRO. 
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REVIEW. 

'A  Popular  and  Practical  Introduction  to 
Law  Studies.  By  Samuel  Warren,  of  the 
Iniier  Temple,  Esq.,  F.  R.  S.  London : 
Maxwell.  1835.  pp.  562. 
This  is  unquestionably  the  best  and  most 
comprehensive  book  now  extant  for  the 
guidance  of  the  legal  student,  in  his  ardu- 
ous and  difficult  career,  and  more  especially 
in  reference  to  the  CommonLaw.  We  cannot, 
indeed,  say  that  we  concur  in  all  the  opi- 
nions of  Mr.  Warren,  or  that  we  entirely 
approve  of  his  method  of  treating  every  part 
of  the  subject;  but  on  the  whole,  we  are 
satisfied  that  he  has  produced  a  work,  com- 
prising not  only  all  that  is  to  be  found  in 
preceding  publications,  but  abounding  with 
original  and  striking  observations,  which 
cannot  fail  to  make  a  lively  impression  on  the 
student. 

Hie  following  is  a  brief  analysis  of  the 
scope  of  the  volume : 

1 .  On  the  choice  of  the.  legal  profession. 
8.  Students — their  characters,  objects,  pre- 
tensions, and  prospects.  3,  4,  and  5.  On 
formation  of  a  legal  character:  general  con- 
duct; general  knowledge;  mental  discipline, 
n.  On  the  study  of  English  history.  7. 
Different  departments  of  the  profession : 
Equity,  Conveyancing,  and  Common  Law. 
8.  How  the  Common  Law  pupil  should 
commence  his  studies.  9.  Special  plead- 
ing: its  history,  character,  and  excellence 
examined  and  illustrated.  10.  Course  of 
reading.  With  reference  to  plcaditig,  practice, 
evidence,  real  property,  and  commercial 
law.  1 1 .  Method  and  objects  of  law  read- 
ing, with  reference  to  apprehension,  metnory, 
jtidgment.  12.  Practical  suggestions  fbr 
facilitating  law  studies.  13.  Hints  on  the 
education  of  attorneys  and  solicitors.  14. 
Hints  to  young  attorneys  and  solicitors  for 
laying  in  a  law  library.  15.  Mode  of  en- 
tering an  Inn  of  Court,  and  keeping  terms. 
This  ample  outline  is  ably  filled  up  by 
Mr.  Warren,  in  all  its  various  particulars. 
The  composition  displays  great  legal  re- 
search, classical  learning,  and  literary  tAlent. 
It  may  be  questionable,  however,  whether  it 
is  not  occasionally,  at  least,  somewhat  too 
rich  and  attractive  for  the  digestion  of  those 
who  are  confined  to  a  mental  diet,  neces- 
sarily of  a  very  solid  and  homely  description. 
We  must  candidly  add  to  the  sincere  ex- 
pression of  our  admiration  of  his  merits,  that 
the  author,  (by  the  comprehensive  nature  of 
the  plan  of  his  work,)  has  been  led  into 
the  discussion  of  several  topics,  which 
relate  rather  to  a  system  of  education  in 


general,  thaid  fo  the  Ikw  in  jBartiwdan*^ 
tiiat  tnany  of  the  deftaib  of  mental  dlikifll- 
tioh,  which  he  has  investigated,  belong  fb 
other  students,  as  well  as  those  of  thfe  fiw ; 
and  that  he  had  trodden  the  groudd  over 
which  the  student  must  iiave  already  passe4» 
if  his  preliminary  education  kas  be^Q  of  f& 
liberal  nature.  These,  hoWever>  if  ianlta«  are 
on  the  safe  side^  iind  the  iihportanee  of  tte 
topics  to  which  we  refer^  infey  wc31  bear 
setting  forth  in  various  points  of  vieW.  Tob 
much,  indeed,  can  hardly  be  said  in  the  way 
of  inciting  the  student  to  the  acquisition  qf 
general  knowledge,  or  pointing  out  dearljr 
and  minutely  the  course  he  should  ponao* 
In  all  these  respedts  Mr.  Warren  is  faSl  tb 
overflowing,  and  often  forcible  and  elo- 
quent. 

Practically  considered,  (by  which  'test  it 
is  our  duty  to  view  every  thing,)  the  que^ 
tion  is,  whether  the  law  student,  after  being 
animated  by  the  suthor'a  splendid  deaorip- 
tions  of  the  importance  and  dignity  of  thie 
Law,  and  iilclted  by  the  embellishmenCs 
of  imagination,  and  the  classical  allusiotis 
with  which  the  volume  is  replete,  will  sit 
down  calmly  and  perseveringly  to  his  or- 
dinary pursuits?  We  doubt  not»  how- 
ever, that  Mr.  Warren*8  book  will  leadnr 
service  to  those  who  would  be  disgusted 
with  the  profession,  unless  it  were  associated 
with  some  of  those  pleasing  and  noble  views 
which  are  presented  to  the  reader,  in  al- 
most every  part  of  tke  volume.  In  other 
words*  this  is  a  book  peculiarly  adapted  to 
th^  ingenious  and  aspiring  student ;  it  will 
delightfully  hiurmonize  with  all  that  Iffe 
wishes ;  and  if  to  his  genius,  he  add  ^r^t 
and  persevering  Industry,  Mr.  Wai1^ii*8 
stirring  descriptions  may  lead  the  a3piraqt 
to  the  highest  distinctions  in  the  law. 

We  shall  take  another  opportunity  •£ 
entering  into  the  connderation  of  audi  4f 
the  principal  subjects  of  the  volume,  ad  ^ 
deem  of  especial  importance  to  l^e  yoxmgir 
part  of  our  leaders;  fend  for  the  present,  ^e 
must  le  content  to  offer,  as  a  specimen  qf 
the  merits  of  the  work,  the  foUowipff  Vf - 
marks  on  the  Mental  Qualifications  3[  the 
Practical  Lawyer :  < 

*^  j4 practicHliawgef !  A  character  cimttoin« 
ed  by  some  and  despaired  of  by  others  i  the 
former  h^tkg  those  'genteel  vagabonds '  w)m, 
swallowed  up  .  in  idleness,  conceit^  aiui 
dissipaiion,  nevertheleds  affect  to  be  law^^slm- 
dents  I — the  latter,  those  who,  diligent  Mid 
persevering^,  yet  destitute  of  judicious  taiti<Mift 
e^^-egiotksly  over-estimate  the  difficulties  \U  be 
overcome.  Need  a  word  be  uttered  «o  «•- 
gerl  the  usefulness  and  di^niiy  of  legal  stullitta? 
Against  whom  are  they  to  be  vindicafed  f  What 
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r  oi  men  are  they  sviiD  piesvme  to  sfieak 
conlMiptiUMiaiyoftlieiol  Wbo  but'tbose  poor 
£iMca  that  leer  atgnpee  iw  out  of  tbeir  own 
retcbr^oMii  fr€f|iiefit^  deaftkute  both  of  tdent 
«ad  powers  of  application  1  We  are  uot,  how- 
erer.  wastinir  a  word  on  the  boobies  that  abuse 
what  they  ha?e  not  fint  aiiempU4  to  under- 
stand; but  thinking,  rather,  oi  those  who, 
brely  and  clever  enough  for  lighter  matters, 
do  aot  carry  weig'ht  of  metal  sufficient  to  make 
any  aanous  impression  on  the  stud^  of  the  law. 
Healthy  and  braein^as  is  its  pursmt,  the  intel- 
lect that  engafces  in  it  must  be  one  nuuly  and 
vigorous.  A  frivolous  and  volatile  mind  is 
knocked  up  in  a  moment ;  and  then,  probably, 
creeps  off  to  abuse  the  law  as  a  '  low  and  de- 
iMsing  poffsiut-^cramping — ^paralysing  to  aU 
the  powers  of  the  mindr  Ekeitl  As  wdi 
night  a  ciiili,  with  its  iittle  wooden  ase,  at- 
tempt to  dear  a  North-Americsan  forest,  in 
competitinn  with  the  sturdy  settler,  felling  { 
away  from  day  to  day,  from  month  to  month, 
with  stout  arm  ana  keen  axe — as  a  mind, 
weak  in  ooostiittttiQn,  or  frail  of  purpose,  un- 
dertake to  wrestle  with  the  stubborn  difficulties 
of  Jaw.  it  is,  indeed,  a  science  well  worthy  of! 
iiord  Bacoi^'s  enlogium  on  matiiematies:?— ; 
•  '*'' Puds  mathematics  do  remedy  and  cure 
many  .defects  in  the  wit  and  faculties  intellect- 1 
4uJ  {  for  if  the  wit  be  dull,  they  sharpen  it  $  If! 
iiK)  wandering  .they  hx  it ;  if  too  inherent  in{ 
the  sense,  they  abstract  it.' 

*' A  mind  tbabituated  to  legal  investigation, 
is,  neeessarjly,  an  erouiently  acute  and  logical 
joae;  for  iu  facvdities  are  covatantljrjexercised. 
«nd  sharpened.by  the  severest  exo-cise.  It  has, 
inde^,  been  said,  that  the  tendency  of  legal 
.studies  is  to  warp,  contract,  and  impoverish 
,die  mind :  never  was  there  advanced  a  charge 
so  thovghtless  and  unwarrantable.  'Mr.Gren- 
.viUe/  aaid  fiurke,  *waB  bred  to  the  law, 
•«hi<^  is,  in  my  opinion,  one  of  Uie  first  and 
noblest  of  human  sciences ;  a  science  which 
.does  more  to  quicken  and  invigorate  the  un- 
derstaoding  than  alLthe  other  kinds  of  learning 
.put  together ;  but  it  is  not  apt,  except  in  those 
iwho  are  happily  born,  to  open  and  liberaliae 
.the  mind,  exactly  in  the  same  proportion.*  It 
•b  this  latter  cautious  and  measured  exncession 
that  Ms  been  hastily  made  the  founaation  of 
many  vague  but  violent  accusattpns  against  our 
profeasion.  If,  to  be  «ure,  legal  ^lursuits 
ALONKeogross  a  mao'sattention  throughputltfe, 
he  will  become,  of  course,— Jiowever  great, — 
a  tnere  lawyer :  and  what  say  you  of  a  mere 
metaphysicuin ? — a  mere  mathematician? — a 
mere  linguist? — a  mere  physician  ? — a  mere 
politiciun  ? — a  mere  parson  ?— in  short,  a  mere 
-anything? — ^A  mere  lawyer  1  But  If,  also,  a 
good— a  great  lawyer,  is  he  not,  at  worst,  as 
practically  useful  to  his  fellow-creatures,  as  the 
follower  of  any  calling  known  among  men  ? 
Does  he  not  patiently  and  resolutely  devote 
Usibest  energies  to  their  assistance  in  the  most 
momeotons,  perplexing,  and  harassing  con- 
.osRisoflife? 

T^mal  OS,  however,  if  this  'mere'  lawyer 
moves  fA  his  days  like  a  horse  in  a  rnill^  his 
nmnd  iff  a  pretty  extensive  one ;  *  For  my 


part,'  says  Hr.  Ruthby,  *  J  protest  i  dp  not 
know  any  pursuit  in  hfe  that  requires  such 
various  powers:  taste, imagination, eloquence.* 
Consider,  for  a  moment,  what  a  lawyer  must 
know,  and  what  he  has  to  do,  if  supposed  to 
he  in  but  moderate  prHCtice.  He  must'  be, 
more  or  le^s,  acquainted  with  the  leading  de- 
tails of  the  tnechanical  arts  and  sciences,  of 
trade,  commerce,  and  manufactures ;  of  the 
sister  professions;  even  of  the  amuseniedts 
and  accompiishments  of  society — for  in  all  of 
these,  questions  are  incessantly  arising  wWcJ^ 
req^uire  the  decision  of  a  court  of  justice,  for 
which  purpose  their  most  secret  concerns  mugj 
be  laiifbare  before  the  eyes  of  counsel,  who  is 
expected  to  be  quite  au  fait  at  them  ! — ^A 
thorough  knowledge  of  constitutional  history, 
also,  and  the  manv  import;ant  topics  subsidia- 
ry to  it,  can  hardly  be  dispensed  with.  If  he 
practises  ajt  the  Bar,  he  superadds  to  all  tliese, 
a  keen  insiglit  into  charac.ter,  the  power  of 
extracting  truth,  detecting  falsehooff*  and  un- 
ravelling the  most  intricate  tissues  of  sophistry. 
His  mind  is  in  a  high  state  of  health  and  dls- 
ciDline ;  he  is  capable  of  profound  abstraction, 
of  long  and  patfent  apphcation,  and.  in  short, 
has  such  perfect  controul  over  his  well-temper- 
ed faculties,  thai  he  can  concentrate  them  up- 
on any  subject  he  chooses,  passing  rapidly 
from  one  to  another  of  the  most  opposite 
character.  Take  a  sample  of  his  every-day 
employment.  His  '  opinion*  is  sought  upon 
a  case,  which  discloses  numerous  commercial, 
or  other,  relations,  deranged  by  the  sudden 
death,  marriage,  bankruptcy,  or  separation  of 
one  of  the  parUes  concerned.  Mark  the  ap- 
parently inextricable  confusion  into  whicfi 
extensive  interests,  rights,  and  liabilities  are 
precipitated — wheels  within  wheels— all  parties 
at  fault — all  stating  their  case  in  different  ways 
— cross  accounts  of  many  years  to  be  mastered 
—probably  large  sums  or  money  at  stake.  Is 
it  nothing,  now,  to  answer  such  a  case  as  this, 
with  rapfdity  and  skill — to  adjust  these  conflict- 
ing claims  with  a  precision  that  often  satisfies 
the  most  clamorous  contendants,  preventing, 
perhaps,  a  long  and  expensive  course  of  jitiga- 
tion  ?  See  the  comprehensive  grasp  of  thought 
— the  accurate  analysis — the  rapid  generalisa- 
tion— the  perfect  mastery  over  details — ^the 
almost  simultaneous  contemplation  and  ba- 
lancing of  numerous  j)articular8 — the  Exten- 
sive research — the  decision — exibited  on  such 
occasions  by  the  wclKtrained  legal  intellect  I 
This  is  no  highly- wrought  pictul-e.  All  the 
qualities  and  accomplishments  above  mention- 
ed will  be  found  displayed,  more  or  less,  in 
the  daily  business  of  a  well-employed  chamber 
or  court  practitioner.  What,  again,  is  to  be 
said  of  the  large  emoluments  he  derives  from 
his  honorable  and  responsible  toils — the  sta- 
tion he  occupies,  the  influence  he  exerts,  in 
society — the  rank  he  attains  both  in  the  senate, 
and  qn  the  Bench  ?" 
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The  Lords  QmmkitQnen  4^  tks  OretU  Seal. 


THE  LORDS  COMMISSIONERS  OF  THE 
GREAT  SEAL. 

Sir, 
It  is  with  some  deme  of  diffidence  that  I 
address  the  following  Tines  to  you,  on  the  sub- 
ject of  the  recent  appointment  of ''  the  Lords 
Commissioners  of  tne  Great  Seal;*'  but  in 
tiie  present  day  even  a  junior  member  of  the 
legal  profession  is  not,  I  trust,  precluded 
from  mooting  a  point  which  appears  to  him  to 
be  of  great  constitutional  importance  to  the 
nation  al  large,  and  which  relates  to  the 
legalily  of  the  present  commission  itself.  I 
do  not  for  one  moment  call  in  question  the 
right  of  the  Crown  to  appoint  whomever  it  in 
ltd  wisdom  may  see  fit ;  out  I  do  contend  that 
if  persons  already  holding  high  judicial  situ- 
ations, are  appointed  by  the  Crown  as  Lords 
Commissioners  of  the  Great  Seal,  it  is  of 
vital  importance  to  coni<ider  what  the  conse- 
quence of  such  an  act  will  be.  Let  us  then 
make  an  inquiry,  first*  into  the  circumstance 
of  the  Master  of  the  Rolls  being  appointed 
one  of  such  commissioners ;  he  though  holding 
his  office  of  Master  or  Keeper  of  the  Rolls  by 
letters  patent  for  life  irom  the  Crown,  must 
nevertheless  be  obedient  to  the  enactment  con- 
tained in  the  statute  3  Geo.  2,  c.  30,  which 
says,  that  "  no  orders  or  decrees  of  his  making 
shall  be  inroUed  till  signed  by  the  Lord  Chan- 
cellor, Lord  Keeper,  or  Lords  Commissioners 
of  the  Great  Seal,*'  Thus  we  see  that  he  as 
Master  of  the  Rolls,  is  inferior  in  power  to  the 
Lord  Chancellor  or  Keeper ;  but  the  statute 
1  Will.  &  Mary,  c.  21,  enacts  "  that  the  Lords 
Commissioners  of  the  Great  Seal  ttf  En f^land 
for  the  time  being,  may  use  and  exercise  all 
and  every  the^sanie  and  like  offices,  authority, 
&c.  which  the  Lord  Chancellor  or  Keeper 
ought  to  have,  use,  or  execute ;'  in  fact  giving 
them  concurrent  and  eouivalent  jurisoiction 
with  the  Chancellor  or  Keeper,  (which  latter 

Person  is  rendered  equipowerful  with  the  Lord 
Ihancellor  by  the  stat.  6  Eliz.  cap.  18,  declar- 
'ing  the  common  law  to  be,  and  ever  had  been, 
that ''  the  Keeper  of  the  Great  Seal  of  England 
for  the  time  being,  hath  always  had,  used,  and 
executed  the  same  and  like  place,  authority, 
&c.,  as  if  he  were  Lord  Chancellor  of  Eng- 
land.") Thus  he  as  commissioner,  must  sign 
his  own  orders  and  decrees,  and  becomes, 
though  not  superior,  yet  equal  to  the  Lord 
Chancellor,  ^fext  let  us  look  to  the  Vice 
Chancellor  as  commissioner;  he  is  a  judge  of 
much  more  recent  date  than  the  Master  of  the 
Rolls;  though  appointed  by  letters  patent 
under  the  Great  Seal  of  the  United  Kingdom, 
the  Vice  Chancellor  owes  his  origin  to  the 
Stat.  53  G.  3,  c.  24,  (1813),  but  little  more 
than  twenty  years  ago,  and  his  office  is  "  to  be 
an  additional /tt(/^e'  am»tant  to  the  Lord  High 
Chancellor,  Lord  Keeper,  or  Lords  Commis- 
ihners  for  the  custody  of  the  Great  Seal  of  the 
United  Kingdom  for  the  time  being,"  &c.  **  to 
hold  euch  office  during  his  good  oehaviour.'* 
Then  we  find  it  enacted,  that  "  he  shaU  have 
full  power  to  hear  and  determine  all  causes, 
matters,  and  things,  as  the  Lord  Chancellor; 


Lord  Keeoer,  or  Lords  Commiirioiien-fiDrtlie 
custody  or  the  Great  Seal  shall  from  time  to 
time  direct."  Then  foUowa  a  restriction  si* 
milar  to  that  relating  to  orders  and  decrees 
made  by  the  Master  of  the  Rolls,  that  such 
shall  not  be  valid  until  signed  hy  the  Lord 
Chancellor,  Keeper,  or  Commissioners.  Thus 
the  Vice  Chancellor,  the  inferior  judge  as 
Commissioner,  is  made  equal  to  the  Lord 
Chancellor,  and  actually  delegates  to  himself 
hi»  own  power  as  Vice  Cfbanceilor ;  for  unless 
he  is  authorised  by  the  Lords  Commissioners 
to  sit  as  Vice  Chancellor,  he  sits  illegally  in 
such  character,  and  all  his  acts  as  such  are 
voidable^  But,  sir,  by  the  3rd  section  of  the  last- 
mentioned  act,  he  is  empowered  to  sit  as  depmtif 
for  the  Chancellor,  Keeper,  or  CommtssionerSy 
"  whenever  they  shall  respectively  re<^uirehim 
so  to  do,"  and  I  apprehend  is  by  this  daose 
invested  with  all  the  powers  of  all  the  com* 
missioners,  and  is  made  equal  to  the  Chancd- 
lor  himself;  what  need  then  of  having  ffcs 
commissioners  sitting,  or  of  impeding  the 
business  in  the  Court  of  the  Master  of  the 
Rolls,  when  the  Vice  Chancellor  alane  can  sii 
for  a//,  even  five  hundred  commissioners,  were 
so  many  appointed?  With  reject  to  the 
Common  Law  Judge  appointed  Jmnt  Commis* 
sioner  with  the  Master  of  the  Rolls  and  Vice 
Chancellor,  we  will  not  here  allude  to  anyii^ 
convenience  that  may  result  from  his  appoint- 
ment, but  will  proceed  to  brinff  before  your 
readers  the  act  o  G.  4,  c.  93,  whidi  affbids  us 
a  view  of  the  manner  in  which,  and  the  per* 
sons  who  were  appointed  commissionen 
during  the  reign  of  George  III.,  and  since 
that  period.  From  this  list  it  appears,  thaS 
'*  certain  of  the  Justices  of  his  Mi^jesty's 
Courts  of  King's  Bench  and  Common  Pleas, 
and  of  the  Barons  of  his  Majesty's  Court  of 
Exchequer,  and  others  associated  with  them, 
had  been  assigned,  and  power  given  to  a  cer- 
tain numbei  of  them,  in  the  absence  of  the 
Lord  Chancellor  or  Lord  Keeper  for  the  time 
being,  of  Gremt  Britain,  to  hear  and  examine 
all  matters  depending  in  the  King's  Chancery, 
and  the  same  finally  to  determine." — **  And 
whereas  such  commissions  were  founded  upon 
ancient  and  continued  usage,"  and  that  cer- 
tain doubts  had  arisen  whether  such  commis- 
sioners had  power  to  decide  causes  at  the 
Rolls,  and  that  the  Chief  Baron  had,  after  his 
ceasing  to  be  a  puisne  judge,  still  acted  as 
commissioner,  &c.,  proceeds  to  enact,  that  all 
such  decisions  at  the  Rolls  by  the  said  com- 
missioners, in  the  absence  or  the  Master  of 
the  Rolls,  shall  be  as  valid  as  if  made  by  the 
Master  of  the  Rolls. 

Now,  Sir,  allow  me  to  express  my  amase- 
ment  at  the  style,  as  affixed  in  the  Registrar's 
Office  of  the  Lords  Commissioners ;  they  have 
actually  assumed  that  they  have  power  over 
Ireland,  for  they  call  themselves  *'  Lords 
Commissioners  for  the  Custody  of  the  Great 
Seal  of  the  United  Kingdom  or  Great  Britain 
and  Ireland,**  ■ — ^I  venture  to  assert,  a  moU 
unheard-of  proceeding ;  for  I  have  explored 


»  As  to  this,  see  Rejp  v.  Bullock,  1  Tauut. 
71 ;  and  3  L.  0.116.  Ed.         • 
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the  winding  and  demons  tracks  of  numberless 
acts  of  parliament  on  this  subject ;  and  I  be- 
Mere  from  the  time  of  Magna  Charia  to  the 
present,  never  before  was  such  assamption 
made,  nor  erer  at  any  time  warranted. by  cir- 
cumstances ;  for  the  first  mention  that  I  can 
find  in  the  sUtntes,  of  the  Great  Seal,  is  in 
17  Bd.  1,  c.  6,  where  we  find  the  words* ''  nos 
Seals  d'Engletcrre/*  and  c.  7,  "  nostre  grani 
seal  d'Irkiund;"  The  25  Ed.  1,  c.  1,  mentions 
••  noatre  seal/'  but  docs  not  add  '*  gram.'* 
The  28  Ed.  1,  c.  1,  has  the  words,  *'  le  seal  le 
Roi,  Ics  lettres  le  Roi,  overtes  de  seen  grant 
seal ;"  and  in  the  25  Ed.  3,  c.  2,  *'\e&^ant  ou 
prive  sealt  le  Roi."  In  the  4  Hen.  7,  c.  14, 
the  words  **  Broad  Seal  of  Chancery"  occur, 
which  seal  is  no  doubt  synonimous  with  the 
Greai  Seal ;  but  not  to  trouble  you  or  your 
readers  at  greater  leof^th,  I  will  proceed  to  the 
27  Hen.  8,  c.  11,  (which  I  believe  is  in  full 
force  at  the  present  day),  whereby  the  duties 
of  the  Clerks  of  the  Signet  are  defined ;  and 
mention  is  there  made  of  the  Greai  Seak  of 
Bngland,  Ireland,  Duchy  of  Lancaster,  Coun- 
ties Pahitine,  Principality  of  Wales.  In  1  W. 
&  M.,  c.  21.  s.  3,  the  words  '*  Broad  Seal" 
are  used  in  the  same  paragraph  as  the  Great 
Seal,  In  the  57th  year  of  Geo.  3,  acts  were 
passed  regulating  the  Exchequer  in  England, 
aholiahinjf  and  regulating  offices  in  Ireland, 
and  also  m  Scotland,  wherein  we  find  mention 
marie  of  the  Privy  Seal  of  Ireland,  Keeper  of 
the  Great  Seal  of  Scotland,  Privv  Seal  for 
Scotland,  and  such  like  terms.  The  point  to 
be  considered  seems  then  to'  me  to  be,  how  do 
the  Acts  of  Union  with  Scotland  and  Ireland 
respectively,  affect  the  question  ?  The  5  Ann, 
c.  8,  article  22,  mentions  «*  Great  Seal  of 
the  United  Kingdom,*'  "  Great  Seal  of  Great 
Briimm*'  and  the  article  24,  expressly  directs 
a  **  Great  Seal  for  the  United  Kingdom  of 
Great  Britain,"  different  from  either  then  in 
nse  in  England  or  Scotland ;  a  Great  Seal  of 
Scotland  tor  grants  within  that  kingdom,  the 
Privy  Seal  of  Scotland  to  remain  as  then  used 
there.  The  6  Ann,  c.  7.  s.  9,  provides  for  the 
usee  of  the  Great  Seal  of  Great  Britain,  not- 
withstanding  the  demise  of  any  king  or  queen ; 
the  39^0  G.  3,  c.  UT,  provides  for  a  Great 
Seal  of  the  United  Kingdom  of  Great  Britain 
and  Iielandy  but  it  sanctions  also  the  use  of 
the  Great  Seal  of  Great  Britain,  and  the  reten- 
tion of  the  Great  Seal  of  Ireland;  thoas^h 
certainly  the  words,  "  the  <Jhancellor,  the 
Keeper,  or  Commissioners  of  the  Great  Seal 
of  the  United  Kingdom  for  the  time  being — 
sludl  direct  a  writ  to  be  issued  under  the 
Gread  Seal  of  the  United  Kingdom  to  the 
Chancellor,  the  Keeper,  or  Commissioners  of 
the  Great  Seal  of  Ireland  for  the  time  being," 
Sec.  2,  which  incorporates  into  this  act  an 
Irish  act  passed  for  the  Union  of  the  two 
Kingdoms  of  Great  Britmn  and  Ireland, — this 
daiue  may  perhaps  justify  the  Commissioners 
in  using  the  style  they  have  directed,  though  I 
doubt  it.  That  there  is  a  distinct  Great  Seal 
of  Ireland  for  Chancery  purposes,  is  quite 
dear;  and  that  a  Lord  Keeper  or  Commissioner 
may  be  appointed  there  is  equally  80;  8ee4&5| 


W-  4,  c.  78,  s.  18,  (1834).  That  there  is  also 
a  Great  Seal  of  Great  Britain,  the  3  &  4  W.  4, 
cc.  84  and  94,  ss.  1  and  30,  render  equally 
clear:  and  the  former  act  seems  to  bear  out 
my  statement,  that  the  style  assumed  by  the 
Commissioners  is  improper;  for  I  find  these 
words  occur:  "The  Lord  Chancellor  or  the 
Lord  Keeper,  or  Lords  Commissioners  for  the 
Custody  of  the  Great  Seal  of  Greai  Britain.** 

As  the  Vice  Chancellor  prepared  the  stvle 
for  the  Commissioners,  I  apprehend  the  mis-* 
take  arose  from  his  referring  to  the  53  Geo.  3, 
c.  24,  under  which  he  holds  his  office,  where  I 
admit  the  words,  "  Great  Seal  of  the  United 
Kingdom,**  are  inserted,  but  in  my  humble 
opinion,  most  improperly ;  and  abundant  in- 
stances of  recent  acts  can  be  brought  forward 
to  prove  the  general  use  of  the  words,  *•  Great 
Seal  of  Great  Britain,"  and  which,  I  contend, 
are  the  proper  ones  to  be  used  by  the  present 
Commissioners.  To  select  one  from  many, 
see  11  G.  4,  and  1  W.  4.  c.  60,  (Sir  Edward 
Sugden's  Act),  s.  28, — "  Commissioners  of  the 
Great  Seal  of  Great  Britain,** "  Commissioners 
of  the  Great  Seal  qf  Ireland,*'  In  conclusion, 
allow  me  add,  that  by  the  2  &  3  W.  4,  c.  IIU 
providing  for  the  retirement  of  the  Chancellor, 
no  provision  whatever  is  made  for  the  Lords 
Commissioners,  though  there  is  for  the  *'  Lord 
Keeper  of  the  Great  Seal  qf  Great  Britain.** 
The  inference  clearly  is,  that  they  are  only 
temporarily  appointed.  The  Equity  Drafts- 
man,  hist  edition,  1828,  p.  2,  also  sum)orU  the 
doctrine,  that  **  and  Ireland,**  used  in  the 
present  style,  is  erroneous. 

S.  T.  B.,  A  Barbistbr. 


PROFESSIONAL  GRIEVANCES, 

CHANCBRT  OFFICB  C0PIB8. 

Sir, 

Induced  by  your  kindness  in  occasionally 

devoting  a  part  of  your  valuable  journal  to 

the  exposure  and  reprehension  of  professional 

grievances,    and  feeling  confident  that    the 

f>ages  of  the  Legal  Observer  are  the  most 
ikely  channels  by  which  they  may  be  called 
to  the  attention  or  the  profession  at  large,  and 
may,  I  hope,  be  ultimately  redressed,  I  again 
trouble  you  to  ask,  why,  where  a  solicitor  has 
filed  a  bill  of  several  hundred  folios  in  length, 
against  certain  defendants,  some  of  whom  be- 
ing friends  of  the  plaintiffs,  are  merely  formal 
parties,  but  who,  under  the  advice  of  the 
eouity  draftsman  who  drew  the  pleadings,  and 
who  settles  and  signs  the  answer,  are  made 
defendants,  is  not  permitted  by  the  officer  of 
the  Six  Clerks' OfEce  to  put  such  their  an- 
swer, consisting  of  six  folios,  on  the  file,  until 
he  has  taken,  at  the  expence  of  several  pounds, 
an  office  copy  of  his  own  bill,  which  to  him 
must  of  course  be  perfectly  useless,  except  as 
waste  paper.  ^ 

Csses  of  this  nature,  and  amicable  suits, 
where  one  solicitor  is  concerned  for  all  par- 
ties, are  daily  occurring;  and  I  believe  the 
custom  of  forcing  office  copies  of  his  own 
pleadings  on  the  solicitor  is  never  ^departed 
'   E  4 
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iroin,  b«iwef  er  ttiuch  he  maf  coin{dcdn  of  <lfe 
linnecesaary  •expense  thtu  thrown  on  his  client, 
imd  tke  utter  uselessneis  of  the  copies  to  bim* 
•  I  hope  I  »b«ll  not  be  accused  of  wishing  to 
deprive  any  person  of  hn  just  and  proper 
fees  and  remaneration ;  but  the  letters  of  **  a 
SnflfWer,"  and  many  others  of  your  corres* 
pondents,  plainly  indicate  the  feeling  of  the 
profes^on  on  many  of  the  customs  and  rules 
of  the  Six  Clerks'  Office,  and  londly  call  for 
their  abolition. 

.  1  hope  the  day  is  not  far  distant  when  the 
Ibw  of  the  Six  Clerks*  Office  on  tlie  points  ad- 
Verted  to  in  my  letter  inserted  in  the  Legal 
O^erver  of  the  4th  of  April  last,  by  your  cor- 
respondent, *•  A  Suflferer/'  in  the  Legal  Ob- 
server of  the  I8th  of  that  month,  and  on  the 
^evance  (for  such  I  must  consider  it,)  with 
which  I  new  trouble  you,  will  be  brought  to 
the  attention  uf  some  competent  authority, 
and  the  soundness  or  invalidity  ascertained 
and  settled  for  the  guidance  Imd  indemnity  of 
solicitors,  now  ei^sed  to  hearing  the  com- 
plaints  of  their  clients  on  the  above  subjects, 
without  being  able  to  ofier  any  reason  why 
sach  practices  are  tolerated. 
.  I  cannot  conclude  without  expressing  my 
doubts,  after  much  inquiry  among  my  profes- 
sional  bretbren,  whether  on  any  of  the  before- 
inentioned  points,  any  other  auuiority  but  that 
of  the  self-constituted  le^slators  of  the  Six 
Clerks'  Office,  and  the  indifference  of  the  pro- 
fession, exists,  for  the  continuance  of  the 
practices  complained  of.  Advibsr. 


SUGGES^nONS   FOR  IMPROVING 

THE  iAW. 

No.  VIL 


Sir, 


FINE  AND   RECOVBRY  ACT. 


In  the  Legal  Observer  for  the  25th  of  April 
last,  vol.  9,  pr602,  your  correspondent  M.  M. 
points  out  what  he  conceived  to  foe  a  defect  in 
(he  late  Act  fdr  the  Abolition  of  Fines  and 
Itecoveries  ;  namely,  that  It  contains  no  pro- 
vision enabling  the  owner  of  a  contingent  re- 
mainder to  convey  such  remainder. 

Alluding  to  the  practice  under  the  old  law, 
of  having  recourse  to  a  fine,  with  a  view  to 
effect  this  object,  he  observes,  that  "  as  the 
act  has  abolished  the  assurance  by  fine,  and 
has  not  substituted  an  assurance  in  lieu  of  it, 
(except  in  particular  instances,)  there  is  now 
no  mode  of  making  a  title  to  a  purchaser  of  a 
contingent  remainder.''  It  seems  however  to 
have  escaped  him,  that  although  the  levying  of 
a  fine  was  a  mode  frequently  adopted,  it  was 
not  the  only  mode,  even  under  the  old  law,  of 
passing  a  contingent  interest.  In  the  case  of 
Benstey  v.  Dtmhn,  reported  2  Sim.  and  Stu. 
p.  519,  it  was  expressly  decided,  that  a  con- 
veyance by  lease  and  release  will  operate  as  an 
estoppel;  and  the  Vice  Chancellor,  in  giving 
^dgment,  remarks,  that  **  estoppel  runs  with 
<he  land,  binding  not  only  the  party,  but  all 
who  claim  under  him.**  He  also  expresses 
liis  confident  opinion,  that "  estpppel  is  as  well 
tvorkod  by  an  indenture  of  release  a»  by  any 


otiiter  Indenture;  and  ihitf  in' respect  of  ehe«44 
lemnity  of  the  instrument." 

A  similar  view  of  the  subject  is  taken  hf 
Mr.  Hayea,  in  his  Introduocion  t»  GeaiM* 
aacing,  p.  106,  aeeond  edition,  where  he  ob- 
serves, (spring  of  the  Act  in  question),— « 
**  The  mention  of  aa  indentare  suggests  the 
oliservaCioD,  that  fines  were  sMuetioMsresofted 
to  for  the  purpose  of  binding  and  even  passtng 
contingent  interest  by  way  of  estDpftel  ;•  Iml 
as  an  indentare  (which  if  imtended  to  a|>erate 
by  estoppel,  lAKHikl  net  ^  by  recital  or  ethef*-' 
wise  disdose  the  nctiMl  stste  Of  the  title,  and 
which,  in  the  case  ctf  a  married  woMan,  must 
be  attended  with  the  solemnities  prescribed  by 
this  Act),  is  equally  coaciuuire,«  it  was  not 
necessary  to  make  any  special  provisioa  i^ith 
reference  to  s«ch  interests."  It  may  be  added* 
that  the  doctrine  here  laid  down  is  undesstood 
to  be  in  unison  with  the  opinion  of  the  leafttied 
framers  of  the  Act,  and  will  in  all  probabiHty 
be  adhered  to  by  the  Courts. 

Another  point  of  a  kindred  nature,  and 
which  admatsiperhaps  of  aome  doubt,  has  arisen 
upon  the  conatmctMiB  of  the  same  act,  ntftaely; 
whether  a  conting^ni  estate  taU  comes  wMim 
its  provisions,  sod  may  be  efiectudly  barred 
by  a  deed  enrolled. 

In  reference  to  this  point,  the  following 
passage  occurs  in  the  work  just  quoted,  p. 
124.  "  The  owner  of  such  an  estate,  or  rattier 
right,  was  dectoed  incompetent  to  suffer  a 
common  recovery  with  elfect.  The  AcW  how- 
ever, seems  to  embrace  every  species  of  4Mate 
tiiil,  by  enabling  *  every  tactual  tenant  in  tail, 
whether  in  possession,  reversion,  contingency* 
or  otherwise,'  to  dispose,  as  against  alt  claim- 
ants under  the  estate  tailor  any  ukerior  estate; 
and  by  defibing  an  actual  tenant  in  tail,  to 
'  mean  exdnsively  the  tenant  of  an  estate  tuM 
which  shall  not  have  been  barred,  and  •euch 
tenant  to  be  deemed  an  actual  tenant  in  taM, 
although  the  estate  tail  may  have  been  divested 
and  turned  to  a  right.'  fiut  tbisposi^nis 
advanced  with  the  diffidence  -created  :bytli« 
dissentient  opinion  of  a  very  high  authority 
upon  points  of  this  nature,  who  in  the  case  of 
a  contingent  remainder  in  tail  limited  4o  a 
married  womnn,  advised  thus : — *  The  owner 
of  a  oontinifent  remainder  cannot  bar  the  re- 
mainders  ever,  even  though  the  contingency 
should  arise ;  and  I  do  not  think  the  neliv  act 
has  given  more  power  of  alienation  than  ex- 
isted before  the  act.  The  act  •has  not  dis- 
tinctly oontempkted  this  case,'  &c.  &c." 

It  18  somewhat  remarkable,  that  the  case  in 
ouebtion  has  been  •expressly  provided  for  in 
the  Act  for  the  Abolition  of  Fines  and  Rnco* 
varies  in  IrehnH.  See  p.  182  of  Uie  same 
work.  And  it  ivould  perhaps  have  been  as 
well  if  a  *few  words  had  been  thrown  into  the 
English  aot,  to  exclnde  all  possibility  of 
questions  upcsi  ^these  points.  ^.  o. 


»  Doe  v.  Mariyn,  8  Barn.  &  C.  497  j  2  Man. 
&  R.  485;  Dnex.  Oliver,  10  Barn.  &  C.  181, 

b  JFrlght  v.  Duchndl,  2  Barn,  &  Adol.  278, 
&c.  ib.  cit, 

^  Demlty  v,Burdon,9up,cir.  •* 


Off  CompenfatvM  to  F^^yn.Witnes»u\ 
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COMPfiN^ATION  TO  FOREIGN  WIT^ 

.  NESSES. 


Admitdag  tiiat  the  captain,  in  the  case  o^ 
fThiifi  V.  Brmtier,  Ezcbe^.  £.  T.  1835;  mUe, 
p.  IS{,  waa  a  foreigner,  (which  does  not  appear 
from  4he  report,)  1  do  not  see  why,  inerefy  as  a 
falieigaer^  a  party  shoald  have  any  better  claim 
to  coBfrpenaation  than  another  jtartF.  In  the 
.above  case,,  no  menUoa  is  made  of  the  witness 
beisigaentfor  from  abroad;  and  therefore  he 
does  not  cone  withm  the  eKcq;>tiofi  hereafter 
.•ten#d.  .  With  raa^ect  to  compen^tion  for 
loss  of  time,  the  general  rule  is,  that  it  ourkt 
not  to  be  allowed.  Some  exceullons  to  this 
rule  have  been  admitted  by  the  Courts,  to 
exist  In  favour  4if  medie&l  men  and  attorneys ; 
but  in  all  the  cases^  the  direct  question  as  to 
whether  they  were  strictly  so  entitled,  was  not 
before  the  Comt.  In  Moor  v.  M^tnt,  i  M .  ■&  S . 
156v  which  WW  an  application  tm  the  bc^lf  of 
two  merchants.  Lord  EUenbonmgh  said,  "  he 
.believed  the  practice  had  been  to  make  allow- 
ance to  medical  men  and  attom^s,  .hut  not  to 
others."  Soin  Severn  v.  0/w,  3  B.  &  B.  72, 
.which  was  an  aj»plication  by  some  scientific 
men,  the  Court  refused  it^  unless  tbe^  were 
medical  men  or  surgeons;  and  in  ^illU  v. 
Peekham^  1  B.  &  B.  51-6,  Pnrk,  J.  lays  it  down, 
(this  being  an  appUcation  by  a  carpenter) : 
**  Compensation  for  lose  of  time  in  attendance 
as  witness,  k  only  aRowed  to  medical  men  and 
attotncya,"  referring  to  the  above  cases.  Thus 
have  we  three  cases  in  which  the  exception  is 
.admitted,  without  the  slightest  reason  being 
given  whv  it  should  exist. 

Tindul^  C.  J.,  seems  to  have  been  the  first  to 
dissent  from  this  rule ;  for  in  7  Bing.  731,  after 
stating  '5  the  general  rule  has  been,  that  where 
ivitnesses  attend  under  a  subpoena,  none  receive 
any  allowance  for  loss  of  time,  lexcept  medical 
men  and  attorneys  ;*'  he  adds,  *'  It  that  rule 
were  to  undergo  revision,  I  cannot  say  it  would 
stand  the  test  of  examination.  There  is  no 
Teason  for  assuming,  that  the  time  of  medical 
men  iind  attorneys  is  more  valuable  than  of 
others,  whose  livelihood  depends  on  their  own 
exertions  ;•  and  accordingly,  in  the  same;^ar, 
(1831,)  we  find  Lord  Tenierden,  in  the  case  of 
Cotlins  V.  Gode/rqy,  7  B.  8c  Ad.  950,  (which  was 
assumpsit  by  an  attorney  for  loss  of  time  as  a 
witness,;  lavingdown  the  law  thus:  "Assuming 
that  the  omsr  to  pay  the  six  guineas  without 
costs,  was  evidence  of  an  express  promise  by 
the  defendant  to  pay  that  sum  to  the  plaintiff  as 
a  compensation  to  him  for  his  loss  of  time ; 
still,  it  the  defendant  was  not  bound  b^  law  to 
pay  that  sum,  the  ofier  to  do  so  not  having  been 
accepted,  will  not  avail  the  plaintiff.  If  it  be  a 
duty  imposed  by  law,  upon  a  party  regularly: 
subposnaed,  to  attend  /rom  time  to  time  to 
'  give  evidence,  then  a  promise  to  give  him  anv 
remuneration  for  loss  of  time  uteurred  in  sucn 
^attendance,  is  a  promise  without  consideration. 
We  are  aware  of  the  practice  which  has  pre- 
Tuled  in  certain  eases  of  allowing,  as  costs' 
'lietween  party  and  party,  so  much  per  day  for 
-the  .attendance  of  professional  men ;  but  that' 
•pmelice.  cannot  alter  the  law.  Wliat  the  iaffect| 
pf  oui  decbion  may  be^  is  not  for  our  consW 


deration.  We  think,  in  principle,  that  an 
action  do^  not  lie  for  a  compeqsation  to  a 
witness  for  loss  of  time  in  attendance  under  a 
Bubpcjsna."  Here^  then,  we  find  the  rule,  on 
being  inqiiired  into,  falling  to  the  ground.  If 
we  look  with  the  same  strictness  into  the  rule 
respecting  a  foreign  witness,  it  will  be  found 
that  the  mere  circumstance  of  a  party  being  a 
foreigner,  has  nothing  to  do  with  the  coinpen- 
safion.  If  such  had  been  the  case,  lliere  was 
sufficient  grounds  for  acting  in  the  case  above 
mentioned,  from  5  M.  &  S.,  as  there  the  mer- 
chants mentioned  were  foreigners  brought  over 
from  Spain,Andcompensationdisallowed.  After 
stating  tho  general  rule  as  to  compensation, 
Tindal^  C.  J.,  p.  731,  cotitinues,  "  But  that 
rule  is  net  applical)Ie  to  (he  case  of  t  .foreign 
witness,  wiio  mayre&se  to  attend,  if  the  terms 
he  proposei  are  not  acceded  to.  If  he  asks 
only  wliat  is  neaBooable,  I  caon^  see  why  it 
should  not  be  allowed,  and  he  charged  to  tlie 
unsuccessful  party :"  and  again,  '*  We  are. not 
called  upon  to  lay  down  a  general  rule,  liiat  m 
all  cases  where  a  party  is  obliged  to  have  ^e> 
course  to  a  foreign  witness,  he  may,  If.hespc- 
ceed,  eafU  on  the  opposite  :party  to  pay  for  the 
witness's  loss  id  time:  still  less  are  wie  ealkd 
upon  to  say,  that  in  lanv  such  case,  the  losk^ 
.party  is  bound  to  pay  the  full  amount  paid  by 
the  successful  party.  It  must  be  asGnertained 
what  itis  reasonablethe  lo^ng  party  ^^uk)  pay. 
If  there  had  been  uny  general  rule  epntrarv  to 
this,  I  would  nnt  have  departed  from  Itj  but 
from  what  Lord  Ellenborough  mA  in  Moor  v. 
j4dam,  it  .seems  there  is  no  such  general  rule. 
As  the  question  is,  whether  a  foreign  captaia, 
havinff  refused  to  come,  Ainless  compensated  lk»r 
losaoftimei — the  expense  fiaUson  thedefendant. 
I  am  of  opinion  it  does :"  and  per  Park,  J.,  '*  as 
the  witness  refused  to  appear,  except  on  termci, 
the  party  had  no  Alternative  but  to  accede'' 
In  theiftbove  case,  the  witness  was  an  American, 
and  TBtidinr  out  of  Emghhds  and ,  therefore 
oAit  of  swm  lof  «  sttfapmna,  and  refusing  to 
oome  over  twathont  his  own  tei^ns,  ibey  weq^  al- 
lowed him.  In  the  case  of  M^w  v.  ^idam, Mid 
not  api>ear  that  the  parties  had  madia  anv  i^uch 
stipulation,  and  thmfore  it  is  distinguisnable; 
and  .again  an  the  case  ^of  JFAUe  v.  Bn^ifikr, 
the  captain  (whelher  he  was  a  foreigperior  not, 
does  notsseem  to  matter)  was  here  within  reaoh 
pf  a  subpoana.;  and  ttherefore  even  Apromisettp 
pay  him  any  tiling  would  have  been  nnavaiUng. 
The  rule  aeems,  therefore*  to  be  independent^ 
of  whether  a  p^nty  be  an  Bngli^hman  or  ^a 
foreigner.  If  .the  witobess  be  lining  beyond 
reachfof.a  Bubpmna,  it  t^en  become  a  matter 
of  ageaemeat  with  the  ;party  who  wants  his 
evtdencie;  <and  what  he  promises,  he  will  be 
bound  to  pay;  but  as  r^ards  what  he  ma^ 
charge  to  the  losing  party,  is  a  .matter  .to  be 
considered,  viz.,  whetlier  he  has  agreed  on 
reasonable  terms  with  the  witness;  as  of  course 
it  would  be  hard  to  charge  the  losing  paryr 
with  ten  guinete,  when  nve  would  have  an* 
swered  th^  same  end;  and  this  spems  reason^ 
able,  as  it  often  iiappens  to  be  of  more 
importance  to  a  party  bringing  over  a  witness, 
to  pay  him  aliule  mere^  sooner  th^n  lose  liis 
^  cause  entirely  by  his  absence,  *     T.  0.  B. 
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SUPERIOR  COURTS. 


l0rtr  Cf^snrrllar'if  Court. 

PRACTICE. — ATTACHMEMT. 

j4n  attachment  issued  ngainst  a  party  after 
abatement  of  the  suit  and  before  revivor,  is 
irregular. 

Semble^  that  a  party  may  have  a  rehearing 
of  an  interlocutory  orders  without  paying 
the  depttsit  of  201.  which  is  required  by  the 
42d  of  the  New  Orders. 

This  was  a  motion  to  discharge  the  defen- 
dant, Mary  Ness,  out  of  the  custody  of  the 
(raoler  of  the  city  of  York,  on  the  ground 
that  the  attachment  issued  against  her  was 
irregular.  An  application  was  made  some  time 
before,  to  permit  the  defendant  to  present  a 
petition  of  rehearing  of  the  cause  without  the 
usual  deposit  of  20/.,  such  application  being 
-  made  on  the  ground  that  the  defendant,  al- 

•  though  poor,  was  not  poor  enough  to  sue  in 
forma  pauperis.  His  Ijoraship  doubted  whether 
the  42d  order  of  the  Court  permitted  him  to 
allow  this,  but  he  gave  leave  to  try  a  motion, 
with  notice  to  the  other  side,  to  get  rid  of  the 
attachment. 

Mr.  Betimes  and  Mr.  Tamlyn  now  appeared 
in  support  of  the  motion;  by  which,  in  addition 
to  the  superseding  of  the  attachment,  they 
•asked  the  dbcharge  of  an  order  to  revive  the 
suit,  on  the  ground  that  that  order  was  irregu- 
larly obtainell.  In  support  of  the  first  part  of 
the  motion,  the  learned  counsel  read  an  affi- 
davit that  the  defendant  was  taken  on  an  at- 
tachment for  the  payment  of  the  477/.  after 
the  abatement  of  the  siut  by  the  deadi  of  one 
of  the  parties ;  and  with  respect  to  the  second 

•  part,  tnev  contended  that  tne  suit  had  been 
improperly  revived,  because  it  bad  been  re- 
vived Dy  the  administrators  of  persons  who 
had  not  themselves  administered  to  those  un- 
der whom  they  claimed. 

Mr.  Daniel,  contra,  argued  that  it  was  con- 
trary to  the  practice  of  the  Court  to  permit  an 

•  order  obtiuned  on  petition  to  be  discharged 
by  motion.  With  respect  to  the  objection  ta- 
ken agunst  the  irregularity  of  the  revivor,  he 
also  argued  that  the  Court  had  no  power  to 
give  relief  under  the  present  form  of  proceed- 
ing, because  the  parties  had  eight  days  notice 
to  put  in  a  plea  or  demurrer  to  that  bill  of 
revivor,  and  as  they  had  neglected  to  take  ad- 
vantage  of  those  eight  days,  they  must  wait  for 
a  subsequent  stage  of  the  cause  to  make  their 
objection.  That  opportunity  would  arrive 
when  a  motion  would  be  made  to  pay  the  mo- 
ney out  of  Court  to  the  parties  entitled  to  it. 
At  present  it  was  the  defendant's  duty,  under 
the  order  of  the  Court,  to  pay  that  money  and 
so  release  herself  from  confinement. 

The  Lord  Chaneellor,mihout  expressing  any 
'  opinion  on  the  second  point,  said,  (after  con- 
sulting the  Registrar)  he  understood  that  a 
party,  before  the  issuing  of  the  late  Orders, 
WM  never  required  to  find  a  deposit  on  the 


presentation  of  a  petitiott  to  set  asid«  an  inter- 
locutory order,  and  therefon;  he  thought  the 
defendant  might  hare  had  leave  to  present  a 
petition  without  that  deposit,  because  the  or. 
der*  referred  to  the  rehearing  of  causes.  T&e 
parties  had,  however,  waived  that,  and  as  the 
matter  was  now  to  be  decided  on  motion  as  if 
it  had  been  a  petition,  he  was  of  opinion  that 
the  attachment  issued  irregular! v  from  there 
being  an  abatement  bv  the  death  of  parties, 
and  that,  therefore,  tne  defendant  most  be 
discharged  from  the  commitment. 

fFiison  V.  iVe#«.— At  Lincoln's  Inn.    Mardi 
14, 1835. 


[Before  the  Four  Judges.] 

PIiBA  OF  PENDENCY  OF  ANOTHER  ACTION. — 
NON  PROS. — ABANDONING  JUDGMENT. 

Where  a  defendant,  who  issued  in  one  Court, 
signs  judgment  of  non  pros,  against  the 
plaintiff,  and  then  abandons  it,  the  Court 
will  not  give  effect  to  a  subsequent  pro* 
ceeding  in  another  Court,  where  its  validity 
depends  on  that  abandonment. 

In  this  case  the  defendant  and  another  per- 
son had  been  sued  by  the  plsuntiflT,  but  the 
pliuntiffnot  proceeding  in  proper  time,  he  was 
non  pross'd.  Subsequently  tne  plaintiflf  pro- 
ceeded for  the  same  cause  in  this  Court,  in  an 
action  agunst  the  defendant  alone.  The  latter 
then  pleaded  thependencyof  the  former  action 
in  the  Court  of  Common  Pleas,  llie  plaintiff 
having  ruled  him  to  bring  in  the  roll,  a  rule 
for  further  time  for  that  purpose  was  ob* 
tained. 

On  shewing  cause  against  that  rule,  it  was 
shewn  b^  the  plaintiff's  affidavits,  that  the  de- 
fendant in  the  cause  in  the  Common  Picas  had 
signed  judgment  of  non  pros,  against  him. 
^  That  rule  was  accordingly  discharged,  it  be- 
ing thus  shewn  that  no  cause  was  then  pending 
in  the  Common  Pleas. 

A  subseouent  rule  was  obtained  by  the  de- 
fendant before  the  four  Judges  of  the  Court, 
for  the  purpose  of  rescinding  the  above  rule, 
which  was  disposed  of  before  Mr  Justice  Wil- 
liams in  the  Bail  Court,  on  the  ground  that  the 
defendant  had  abandoned  his  judgment  of  non 
pros.,  and  therefore,  that  the  fact  of  the  non 
pros,  did  not  preclude  the  defendant  from 
availing  himself^  by  plea  in  abatement,  of  the 
pendency  of  the  suit  in  the  Court  of  Common 

Cause  was  subsequently  shewn  against  this 
rule,  when — 

The  Court  was  of  opinion,  that  the  defend- 
ant was  not  at  liberty  to  abandon  his  judgment 


*  4  2d  Order — ^That  the  deposit  upon  every 
petition  of  appeal  or  rehearing,  be  increased  to 
20/.  to  be  pud  to  the  adverse  party  when  the 
decree  or  order  appealed  from  is  not  varied 
in  any  material  point,  together  with  the  further 
taxed  costs  occasioned  bv  the  appeal  or  re* 
hearing,  unless  the  Court  niaU  oth^wise  order. 
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of  ftM  pro§.  for  the  purpoae  to  which  he  wish- 
ed to  apply  such  abMidoomeat^  and  therefore 
diocharged  the  rale  with  costs. 

Rule   discharged,   with    costs — Penpcr  ?• 
Jlf-AaWry,  E.  T.  1836.    K.  B.  F.  J. 


^iinn'i  JB014  9rftctitt  Court. 

ATTORNEY  AND  CLIENT. — CHANGE    OP  ATTOR- 
NET.— PARTNERSHIP— SUMMONS.— WAIVER. 

Where  an  order  for  changing  nn  attorney  U 
wtttoed,  \ftven  such  wder  vtere  neceuary 
undtr  particular  eireamitances. 

In  this  case  a  rule  nisi  had  been  obtained 
for  discharging  another  rule  nisi  for  judgment 
«a  in  case  of  a  nonsuit,  upon  the  ground  that 
the  latter  rule  had  been  obtained  by  a  different 
attorney  from  the  one  by  whom  the  defendant 
had  pleaded,  without  any  order  directing  a 
change  of  attorney.  It  appeared  that  originally 
the  defendant's  attorneys  were  Messrs.  Pasmore 
and  Taylor.  The  action  was  carried  on  in  the 
name  of  their  firm  as  was  usual.  Pasmore's 
name  was  used  as  the  attorney  who  pleaded. 
Shortly  afitemrards  a  diasolution  took  place  be- 
tween BIcatrs.  Ptamore  and  Taylor,  and  the 
aabsequent  procee^ngs  were  carried  on  in  the 
name  of  Taylor.  Taylor  upon  one  occasion 
took  out  a  summons  on  the  part  of  the  defen- 
dant, which  was  attended  ny  the  plaintiff's 
attorneys  at  chambers.  The  plaintiff  having 
n^eeted  to  proceed  to  trial  pursuant  to  no- 
"tice,  the  role  for  lodgment  as  in  case  of  a  non- 
Bnit  was  obUuned  by  Mr.  Taylor  as  attorney 
for  the  defendant. 

On  shewing  cause  against  this  rule,  it  was 
contended,  that  the  rule  of  Ccwrt  did  not  ap- 
ply  to  cases  like  the  present,  for  Mr*  Taylor 
mu8t<be  considered  to  be  as  orach  the  attorney 
for  the  defendant  as  Mr.  Pasmore.  Mr.  Pas- 
more*s  name  was  merely  used  for  the  conve- 
nience of  the  firm,  83  the  name  of  either  might 
have  been  used  indifferently. 

The  Court  was  of  opinion,  that  this  case  was 
not  within  the  rule,  and  that  Mr.  Taylor  was 
the  attorney  for  the  defendant,  and  had  been 
so  all  through  the  proceedings ;  and  that  after 
recognising  the  new  attorney  by  attending  the 
anmmons  taken  out  by  him,  the  plaintiff  could 
not  now  be  allowed  to  object  to  the  omission 
of  the  order  to  change.  This  rule  must  there- 
fore be  discharged,  with  costs. 

Rule    discharged    with   costs. Farley  v. 

Hebbe9,  E.  T.  1835.    K.  B.  P.  C. 


ATTACHMENT   FOR    CONTEMPT  OF  COURTIS 
PROCESS. 

FThai  conduct  does  not  amount  to  a  contempt 
of  the  proeeu  which  is  served,  although 
violence  if  conduct  takes  place  on  the  part 
of  the  person  so  served* 

A  rule  nisi  for  an  attachment  against  the 

defendant,  for  a  contempt  of  the  process  of  the 

■  Coart,  had  in  this  case  been  obtained-    It  ap- 


peared from  the  affidavit  on  which  the  appli- 
cation was  founded,  that  a  writ  of  summons 
had  been  sued  out  against  the  defendant,  and 
that  when  the  deponent  endeavoured  to  serve 
him,  he  snatched  the  original  writ  out  of  his 
hand  and  put  it  in  his  pocket.  When  asked 
by  deponent  for  the  writ,  he  for  some  time 
refused  to  return  it,  but  ultimately  did. 

Cause  was  shewn  against  this  rule,  when  it 
was  contended  that  tnis  could  not  amount  to 
a  contempt. 

The  Court  thought  there  was  no  contempt 
of  the  process  of  the  Court  contemplated,  and 
therefore  discharged  the  rule  with  costs. 

Rule  discharged  with  costs. — fTeekes  v. 
Wkitely,  E.T.\S3S.    K.  B.P.C. 


SECURITY  FOR  COSTS. — PLAINTIFF'S  ABSENCE 
ABROAD. — TEMPORARY  OR  PERMANENT  AB- 
SENCE ABROAD. — WAITER. 

If  a  defendant  applies  for  security  for  costs 
from  a  plaintiff  on  the  ground  of  his  reside 
ing  out  of  the  Jurisdiction,  it  must  be  shewn 
by  the  latter  that  he  is  resident  within  it  ; 
and  the  claim  to  such  security  is  not  for- 
feited  or  waived  by  obtaining  an  order  for 
time  to  plead. 

In  this  case  a  rale  nisi  had  been  obtained  for 
compelling  the  defendant  to  give  security  for 
costs,  on  the  ground  of  his  being  resident 
abroad.  The  affidavits  on  which  the  motion 
was  founded,  disclosed  the  following  facts : — 
At  the  time  the  action  commenced,  which  was 
in  the  beginning  of  January,  the  plaintiff  was 
in  this  country.  Early  in  February  the  defend- 
ant aijplied  for  and  obtained  an  order  for  fur- 
ther time  to  plead.  In  the  following  Easter 
term  the  present  rule  was  obtained. 

Cause  was  now  shewn,  when  it  was  contends 
ed,  that  the  defendant  was  no  longer  entitled 
to  security  for  costs,  if  even  the  plaintiff  were 
permanently  resident  abroad,  he  having  waived 
that  privilege  bv  taking  a  step  in  the  cause  af- 
ter the  fact  of  tue  plaintiff's  absence  from  this 
country  had  come  to  his  knowledge.  It  was 
however  clearly  shewn  by  the  plaintiff's  affida- 
vits, that  the  residence  abroacl  was  but  tempo- 
rary, and  that  he  had  had  a  town  residence  in 
St.  James's  Square,  when  he  commenced  this 
action. 

In  support  of  the  rule,  it  was  submitted,  that 
as  the  plaintiff's  affidavit  did  not  state  any  re- 
sidence in  this  country,  it  was  but  reasonable 
to  suppose  that  he  had  none ;  he  was  therefore 
clearly  liable  to  be  called  on  to  give  security 
for  coats.  Besides,  he  having  had  occasion  to 
come  to  this  country  a  short  time  since  as  a 
witness,  he  was  arrested,  and  in  order  to  ob- 
tain his  discharge  on  the  ground  of  his  privi- 
lege from  arrest  while  attending  here  as  a  wit- 
ness, he  swore  in  his  affidavit  in  support  of  an 
application  for  that  purpose,  that  he  was  re- 
sident abroad.  As  to  toe  objection  that  the 
defendant  had  waived  his  right  to  security  for 
costs,  by  obtaining  furttier  time  to  plead,  it 
had  been  decided  some  time  skice  tnatadt- 


?« 


Siyemr  Gmiw :  JT.  9-  Pr^t^t^  Cmtn. 


fondant  mifht  apply  for  tepurity  f^r  cosU  at 
gay  Ui»«  bcSpre  plea  pjaadad, 

fFUUtimif  J.,  «aid^  Uiat  the  plaintiff's  affidar 
yit  in  support  of  bis  application  to  be  discWg* 
0d  when  arrestedj  plearly  shewed  bio)  to  be  r^ 
^ident  abra^d.  As  to  ^le  objection  that  tibie 
defendant  wm  too  late  in  his  appUcation,  he 
was  of  a  ditferent  oninion ;  lie  thought  be  was 
fuffioiently  early.  Under  these  cir/pumstances 
Iberefore^  the  present  rale  must  be  wade  ab* 
solute. 

Rule  absolute.— Ci<r»<?y  ir.  Aiy,  B.  T.  W35. 
ICB.P.C. 


GRANTIKO  DiaTtIHGJM  -HtrrORrs  TQ  BSAYJI 
COPY  OF  WRIT  OP  SUMMONS.— ABSENCE  OF 
DEFENDANT  FROM  T0IS  COUNTRY. 

Where  the  Court  wiU  not  allow  a  writ  of  dis- 
Irinfptt  ^  kmu  for  the  fiwpoee  ^f  compel 
Img  «•  appearance  ^y  the  d^emdaMt,  al- 
though he  haf  a  rtiidence  m  this  coumtry, 
09hI  he  is  in  am^her. 
Tbis  was  an  ai\plicatlon  to  tb?  Court  for  a 
(Sstriogoi,    The  affidavit  on  which  the  motion 
wa^  founded  stated*  that  several  attc^topts  had 
been  made  to  serve  the  defendant  wilji  the  writ 
pf  sunmoos  at  his  town  residence,  but  without 
success.    He  was  now  at  Louth  in  Ireland.   Jt 
did  not  however  s^ate  that  he  was  gone  there 
to  avoSd  his  oredttors,  nor  that  there  was  any 
reason  for  thinking  Vbe  defendant  4lid  not  in- 
tehil  returning  to  this  countrv. 

The  Cinrri  thought  that  tne  facts  disclosed 
In  the  affidavit,  were  not  sufficient  to  entitle 
the  plaintiflTto  a  ^utrfngai. 

Rule  refiised.— E'rci/ff  v.  Frp,  E.  T.  1836. 
if.B.P.C. 


Ctf  AROINO  .lir  JBXBCUa'IOV.'-*-TAKIN«   W  SXB 
•      DDVION. — PRiaOM'EJl.-^^ARRTlNO  IK   ROLL.) 
«— HABEAS  00RPV8. 

(fa  defendant  is  tak^n  in  eaecuiton  on  a  ca. 

sa.,  it  is  unnecessary  to  charge  him  in  exe- 

,     cation,  uhhough  he  is  afterwards  removed 

at  his  own  instance  into  the  MarshaUea  of 

the  King's  Bench, 

This  was  an  action  of  trespass  for  an  assault 
(And  battery^  tried  at  the  last  summer  assizes  for 
the  couny  of  Essex*  when  a  verdict  was  found 
for  the  plaintitf.  On  the  28th  of  November 
judgment  was  si^fned^  and  on  the  5th  of  De- 
.cember  the  defendant  was  taken  on  a  o«r.  <«  ' 
il&hortly  afterwards  he  removed  himself  by  a 
habeas  aorpas  to. the  Marsbalsea  of  the  Kind's 
.Bench.  A  rule  ni*i  was  now  obtained  for  <us- 
eharging  the  defendant  out  of  custody^  on  the 
^ound  of  irregularity.  The  first  irregularity 
.  complained  of  was,  that  the  plaintiff  had  not 
earned  in  the  roll  previous  to  issuing  execu- 
.  tion ;  and  secondly,  that  he  had  not  charged 
the  defendant  in  execution  as  directed  by  the 
.Uttleof  Bastcr  Term  41  G.  6. 

Cause  was  shewn  asfainst  this  rule,  when  it 
was  contended,  that  from  the  terms  of  1  Reg. 
iven.  'H.  X.  2  W.  4»  it  .was  not  necessary  to 
qairy  in  the  roll.    As  (o  |he  j^econd  obiection« 


the  pnt^t  ca»edi4  not  eonKe  wUbiii  Ibc  n4« 
aUf}4^  |o«  wh^tk  pnly  wpgtit^  tm  oaM^  where 
the  defendant  was  io  custody  at  the  ^«ie  tha 
jlid|(ment  was  signed. 

The  Courf  thought  (hat  the  rnle  did  not  ap- 
ply to  cases  where  the  defendant  had  been  al- 
ready taken  in  execution  on  the  process  which 
had  been  sued  out,  and  therefore  directed  the 
rule  to  be  discharged  witb  costs 

Rule  discharged,  with  cosU.^-Deemer  v. 
Brooier,  £.  T.  1886.    K.  B.  P.  C. 


ATTACHMENT. -i-ATTORItBV     AND     CLUWT. — 
TAXATION  or  CaaTS.t—RIJLE  Miai  Oil  AB80- 

fFhart  a  rule  for  an  aitaokmeai  iesMfy  nistia 
the  Jim  instance,  although  it  is  /br  non- 
poffmeni  of  costs. 

In  this  case  an  application  was  nv^de  to  the 
Court,  for  a  ryle  for  an  attachment  for  non- 
payment of  costs  pursuant  to  the  Master's  alio' 
cafur,  l^ie  only  douht  about  the  case  was^ 
whether  the  rnle  ou^ht  to  be  nisi  or  absolute  in 
the  first  instance,  yX  bd^g  be^tweeii  attorney 
and  client. 

The  Court  said,  that  under  these  circum- 
stances it  must  be  nisi  in  the  first  instance. 

Rnle  nisi  granted. — Oreen  v.  Light,  E.  T. 

1835.   K.p:.p. C. 


SBRViCjB  OF  DEC{«A^ATION  IN  KJECTMANT.-v* 
TENANT  KEEPJIfG  OUT  OF  THE  WAY.— SEA- 
VICE  ON  AGENT. 

A  stfietiy  petsamd  eervice  of  a  deckratien  in 
effctment,  is  no£  anall  oecasians  naeesmtrf, 
ythe  tenant  keeps  ami  of  ike  ^way  amd  ike 
ageni  is  seroed  4>n  ihe  prgmhes. 

Motion  for  judgment  against  the  casual 
ejector.  It  appeared  from  the  affidavit  on 
which  this  application  was  founded,  that  the 
premises  were  a  public  house,  and  the  tenant 
in  possession  a  female.  It  was  evident  that  the 
tenant  kept  out  of  the  way  to  avoid  being^  serv- 
ed, for  d^onentliad  repeatedlv  called  without 
being  able  to  ^ect  a  personal  service.  The 
bu;)iness  wa^  carried  on  by  her  shopman,  who 
on  being  questioned  respecting  his  mistress, 
told  deponent,  that  if  he  had  properly  tried  he 
might  serve  her.  Deponent  had  given  a  copy 
of  the  declaration  with  the  usual  explanation 
to  the  shopman- 

The  Court  granted  a  rule  nisi  and  directed 
the  service  to  be  on  the  shopman. 

Rule  nisi  granted. — Df^  d.  Morpeth  v.  Roe, 
E.T.  1835.    K.B  P.  y. 


SERVICE  IS  .EJECTMENT. — NOTICE  TO  APPEAR 
.IN  DSCIiARATION — INTERMEDIATE  TERM.— 
JUDGSIENT  AGAINaT  TIU:  CASUAL  EJECTOR. 

ff  a  regttlar  sereiee  in  i^fectfnent  has  been 
effected,  a  motion  for  judgment  t^aioMt  ihe 
^casual  fieotor  map  be  made  in  the  term  neifi 
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foihwmfH^  Me  itk  Mwh  ths  notice  re- 
fuiret  ike  appearance  to  be  mde. 

Motion  for  jadf^ment  against  the  casual 
elector.  The  only  doubt  about  the  case  wa8» 
that  a  term  had  elapsed  betw€6ii  the  service  of 
the  deckHrtloil  aim  the  mottou  foi"  jud^ent. 
The  tenant  was  regulanrly  ^Tft4  htf&te  \M 
Hilary  tera>  afad  \he  notice  at  the  foot  of  the 
deoktfatlon  requtridd  him  to  appear  in  Uthiry 
term. 

The  Couri  /^ranted  the  rule. 

Rule  granted.->*Z>oi*  d.  Thdmpion  v.  Roe,  £. 
T.1886.    K.B.  P.C. 


AOBNTj 9BIIVICK  ON  TENANT'S  aotfl  ON   PHB» 

HISES. — DECLARATION  IN  EJECTMENT. 

Tke  eervlee  of  u  iechnuhn  in  t^ectmeni  dk 
ike  eon  of  the  tenant,  wiU  be  eaffieient  \fthe 
Utter  keepe  out  of  the  ioayfur  the  purpoee 
ofa^tttding  ietvice. 

Motion  for  judgment  against  the  caaual  ejeo- 
tor.  An  affidavit  was  produced,  which  stated  that 
the  tenant  was  evidently  ke^ln^  6ut  of  the 
way  to  avoid  beiiig  lenrc'd.  Deponent  bad  left 
a  copy  of  the  declaration  in  eJeCtmeilt  with  the 
tenant's  son,  and  gave  the  necessary  explana- 
tibn. 

Itie  Court  granted  a  rule  nisi^  and  directed 
the  sHrtcfe  to  be  on  the  tetkstars  dott  on  the 
premises. 

Rule  niti  i^ranted.— A>otf  d.  L«#v.  Roe,  E. 
T.  1836.    K.B.P.C.  • 


APP1DAY1T  TO   HOLI>  TO  tktL  — -INTBUEftT. — 
.BIIrL  O^  BX0aAN4». — ^AFPfDAVlT  fiA1»  Aft  TO 
PART,  BAD  A8  TO  THB  WMOfcB. 

fFhut  it  a  9uMcient  statement,  in  an  qfidavit 
of  debt,  ^f  the  piaintiff^i  claim  to  tntereit. 

In  thb  caee  &  hile  nisi  had  been  obtained, 
for  the  purpose  of  canc^Iltng  the  bail-bond,  on 
the  grounil  of  a  defect  in  the  affidavit  to  hold 
to  bail.  The  firat  part  of  the  affidavit,  was  on 
a  b31  of  exchange;  -and*  it  also  contained  a 
separate  clause,  for  the  amoairt  of  three  pounds 
SIX  shillings,  for  interest  doe  fipon«  aod  for  the 
forbearance  of   ceVtaiu  monies  leiit  by  the 

Cahktiff  to  the  d^fendatlt.  The  alleged  defect 
the  affidavit  was,  that  it  was  not  sufficiently 
posHiT^  ■•  to  the  amount  of  Ihe  pkilutiff's 
claim  to  interest. 

Cause  was  shewn  against  this  rule. 

la  support  of  the  rule,  it  was  submitted  that 
(he  interest  alluded-  lo  in  the  affidavit  of  debt, 
most  be  understood  as  relating  to  the  biU  of 
exchange;  and  therefore  some  date,  by  which 
the  Court  mi^ht  be  enabled  to  calculate  whe* 
ther  or  Hot  the  interest  claimed  by  the  plaintiff 
was  l^al,  ought  to  have  been  statea  in  the 
affidavit.  In  the  event  eyen  of  thi£  part  of  the 
affidfttit  not  applying  to  the  bill  of  exchange,  it 
most' still  be  considered  defective^^  so  far  as  the 
intef^  Was  (Concerned;'  and  it  being  bad  as  to 
I^art,  it  tAtlht  be  considered  b&d  as  to  the  whole. 
Undinr  theae  Circumstances,  it  wad  hoped  the 
present  rule  miglft  be  made  absolute. 


fFilliams  J.  thou^t  that  the  only  qtiestio^ 
in  the  case  for  his  consideration  was,  whellier 
the  plM6tf  tf  "^s  claim  for  interest  was  sufficiently 
stated  in  his  affidavit  df  debt.  A  defendant 
might  be  held  to  bail  for  interest  due  on  a 
contract  for  interest;  and* that  being  the  case, 
he  could  not  see  how  it  could  be  more  dearly 
set  A)rth  thau  in  the  plafiitlff *d  affidarit  on  thl 
pf^senl  occasion.  The  present  rtile  must 
therefore  be  discharged. 

Rule  discharged.^^i^f/r  v.  Sowerbjff  E*  T, 

1836.  k.b.p:c. 

ATTABNBt  ANI>  AOBNt.  -*-  ATtACHMElrTj-^ 
judge's  order.  — DBLIVERT  «f  AOCH^ 
U  llMTfl»-*H30]ITAtePT« 

fFhat  h  ina^ffitient  to  tntith  ti  patty  to  flln 
Httachinent,  f^r  non^tlib^y  of  doeum^tt. 

This  w«  irtt  application  fbr  an  attachttient 
for  disobedience  to  a  Judge's  order,  whichJiad 
berti  made  a  rule  of  Court.  The  Judge** 
order  directed,  that  uponpa3mrtot  of  tender  df 
1000/.,  the  debt  for  which  this  action  was 
brought,  on  or  befxjre  the  26th  March,  with 
78/.  i2f.  interest,  up  to  the  said  26th  of  March, 
and  costs'  to-4)e  talced  by  the  master  to  tMi 
plaintift,  their  attorney  of  agent,  all  further 
proceedings  in  this  suit  were  to  be  stayed,  and 
that  on  obedience  to  this  order,  the  plaintiffs 
were  to  deliver  up  to  the  defetidant*5  attorney, 
all  s^tittrities  hela  by  them  Tor  the  payment  of 
this  debt  and  coats.  Costs  had  been  accord- 
ingly taxed, -and  the  roaster's  olhcatur  wa»for 
14/.  5«. ;  and  on  the  26th  instant,  the  tender 
was  made  to  the  agent  for  the  plaintiffs'  attor- 
ney, and  a  demand  made  of  the  docnmeot^ 
but  which  were  not  delivered  to  him.  Thf 
'money  was  then  placed  in  the  hands  of  abanher, 
notice  of  which  ivas  sent  to  the  agent. 

The  Court  thought  the  defeodaat  was  nal 
yet  entitled  to  an  attachment.  He  must  'giv« 
notice  to  the  plamtiff,  that  a  tender  has  heaii 
made  to  the  agents  and  then  make  a  pdraoiM4 
demand  of  the  deeds  of  him. 

Rule  refused.— iS:0»M  and  Wife's,  MiUwd^ 
E.  T.18d5.    Ezcheq. 


AFFIDAVIT  OF  MERITS. — B6TABLI8RID  FORM 
OF  WORDS.  —  POSITIVB  ALLEGATION.  — - 
AMBNOMBNT  OF-  AFFIDAVIT. 

The  affidfwit  of  meriti  to  set  aside  proceed- 
ing's, must  adopffhi' established  form,  and 
no  other, 

A  rule  nisi  had,  in  this  case,  been  obtained 
for  setting  aside  the  interlocutory  judgment 
signed,  for  irregularity. 

Cause  \vas  shewn  agunst  this  rule,  %Yhen  it 
was  oontended  that  the  affidavit  on  whkh  the 
rule  had  been  obtained,  and  which  ran  thua^ 
*'  and  this  deponent  saith,  that  lie  hath  merits^ 
and  4tgobdoause  of  d^fenoe  to  this  acHoB,"  wua 
not  sufficiently  positive. 

Per  CarHHk.-^Tht  affidavit  is  not  sufficmatly 
certain.  '  It  must  state,  that  the  defendant  hm 
a  good  defence  on  the  merits.  The  defendant, 


w 
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however,  may  tnke  time  to  get  a  proper*affida- 
vit,  upon  terms. 

Time  allowed  accordinirly.— £«««  y.  liases. 
p.  T.  1835.    Excheq. 


EXAMINATION  OF  WITNESSES  ON  INTBBROGA- 
TORIBS  IN  SCOTLAND. — MANDAMUS.— COM- 
MISSION. 

1/  a  toitneu  U  in  Scotland,  he  must  be  ex- 
amined  on  interrogatories,  and  not  under 
the  authority  of  a  mandamus. 

Upon  a  motion  for  a  mandamus,  under  the  1 
•W.  4,  c.  22,  8.  1,  to  examine  witnesses  in 
Scotknd— 

The  Court  sud,  that  as  Scothmd  could  not 
be  considered  as  '*  foreign  parts/'  the  case  was 
not  within  sec.  1 ;  but  the  proper  course  was 
for  the  party  to  proceed  by  commission,  under 
sec.  4  of  the  act. 

Mandamus  nfua^d.^  fFainwri^ht  ?.  Bland, 
£.  T.  1835.    Excheq. 


AFFIDAVIT  TO   HOLD  TO  BAIL. — BILL  OF  BX- 
CHANOB. — INTBRB8T. — ARREST. 

If  it  is  sought  to  hold  a  dtfendant  to  bail,  for 
money  due  on  a  bill  of  exchange  and  inter- 
est, the  amount  of  the  bill  must  be  stated  in 
the  affidavit  of  debt. 

A  rule  nisi  had  been  obtiuned  for  cancelling' 
the  bail  bond,  on  the  fi[round  of  a  defect  in  the 
affidavit  to  hold  to  baO,  which  was  for  30/.  and 
upwards,  payable  at  a  day  past,  but  which  con- 
tained  neither  the  amount,  nor  date  of  the  bill. 

Cause  was  shewn,  when — 

The  Court  said  that  the  aflBdant  was  clearly 
insuffident.  It  ought  to  have  stated  the  amount 
of  the  bill,  or  how  could  it  be  seen  what  part 
of  ttie  30/.  consisted  of  interest.  The  present 
rule  must  be  absolute,  with  costs. 

Rule  absolute,  with  costs. — Molyneuaf  v. 
Doreman,  E.  T.  1836.    Excheq. 
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HOUSJil  OF  LORDS. 

Bills  for  second  Reading. 

Title  of  the  BilL  Proposer^ 

Residence  of  Clergy.  Lord  Brougham. 
FluralitiesPrevenlion.  Lord  Brougham. 
EcclesiasticaUurisdic « 

tions.  Lord  Brougham. 

Illegal  Securities. 


aOUSB  OF  COMMOKS. 

Bills  to  he  brought  in. 


Law  of  Tenure. 
Law  of  Escheat. 
Poor  Lav  Amendment. 
Registration  of  Births, 

Tithes  Commutation. 
MunicipalCoiporations . 


Attorney  General* 
Attorney  OenezaL 
Mr.  Trevor. 

Mr.WilkB. 

Sir  R.  Peel,  Bart. 

Lord  J.Russell. 


Second  Reading. 

Law  of  LibeL  Mr.  O'Connell. 

Bankruptcy  Funds.         Master  of  the  Rolls. 
Ecclesiastical  Courts.      Sir  F.  Pollock. 
Clergy  Discipline.  Sir  F.  Pollock. 

Infants'  Property  (Ireland). 
Contempts  in  Equity  (Ireland). 
County  Coroners.  Mr.  Cripps. 

Prisoners'  Defence.         Mr.  Ewart. 
Capital  Punishments. 
Durhain  Court  of  Fleas. 
Parish  Vestries. 

In  Committee, 
Copyholds    Enfran- 
chisement. Attorney  GeneraL 
Registration  of  Voters.    Lord  J.  Russell. 
Dissenters'Maniages.     Sir  R.  Peel,  Bart. 

Consideration  of  Reports. 
Highways.  Mr.  Lefevre. 

Re-committed, 
Abolishing  Imprison- 
ment for  Debt,  &c.    Attorney  Geneml. 

Third  Reading. 

Execution  of  Wills.       Attorney  Creneral. 
LawofExecutors,&c.      Attorney  GeneraL 

Passed. 

Oaths  Abolition. 

The  Bills  which  were  prepared  by  Sir  R. 
Peel  and  Sir  F.  Pollock,  whilst  in  office, 
are  included  in  the  List ;  but  it  is  probable 
that  those  measures,  if  proceeded  with,  will 
be  altered  by  the  present  administration. 


SELECT   COMUITTEE    OK   THE    REGISTRATION 
OF  VOTERS'  BILL. 

The  Registration  of  Voters  Bill  is  referred 
to  a  Select  Committee.  The  names  are: 
Lord  John  Russell,  Mr.  Goulbnm ;  Lord  G. 
Somerset,  Lord  Lowther,  the  Attorney  and 
Solicitor  General,  Sir  F.  Pollock,  Sir  W.  Folr 
lett.  Sir  R.  Donkin.  Sir  J.  Graham,  Sir  M.  W. 
Ridley,  Sir  O.  Mosley,  Col  Evans,  Mr.  Serjt. 
Wilde,  Messrs.  Hume,  C.  Buller,  Blackburne, 
Tooke,  R.  Clive,  Hawes,  G.  Vernon,  Pendar- 
ves,  EUice,  G.  Berkeley,  Ward,  B.  Carter,  H. 
Elphinstone,  W.  Miles,  Nicholl,  Praed/Ross. 
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COURT  OP.  BAVKB17PTCT. 

A  Select  Committee  bas  been  appointed 
to  inqoire  into  the  present  system  of  ma- 
nagement in  the  Court  of  Bankruptcy^  so 
Car  as  relates  to  the.  Office  of  the  Accountant 
General,  and  to  objects  "which  appertain  to 
the  .department  of  Accounts ;  also  into  the 
sources  and  amount  of  income  provided  to 
defray  the  expenses  of  the  Court  of  Bank- 
ruptcy, and  hie  compensations  charged  on 
these  fundSf  and  to  report  their  opinion 
thereon. 

The  Committee  consists  of  Mr.  Crawford, 
the  Master  of  the  Rolls,  the  Attorney  and 
Solicitor- General,  Sir  F.  Pollock,  Sir  W. 
Follett^  Mr.  Pemberton,  Mr.  Horace  Twiss, 
Mr.  Lynch,  Mr.  P^me,  Sir  G.  Grey,  Mr. 
Freshfield,  Mr.  B.  Carter,  Mr.  Tooke,  Mr. 
A.  Baling,  Mr.  Hume,  Mr.  Warburton, 
Mr.  Robarts,  Mr.  Abel  Smith,  Mr.  Alder- 
man Thompson*  Sir  K.  Inglis,  Mr.  Patte- 
soD,  Mr.  P.  Stewart,  Sir  M.  W.  Ridley, 
Mr.  Strati,  with  power  to  send  for  Persons, 
Pkpera,  and  Records* 


JUnOBS    CHAMBBXS,^ 

We  observe  that  Mr.  Tooke  has  given 
notice  of  a  petition  from  the  attorneys  and 
solicitors  of  the  metropolis,  for  better  ac- 
commodation for  the  Judges  of  the  superior 
Courts  of  Common  Law  sitting  in  Chambers. 
We  understand  the  motion  will  be  made  on 
Wednesday  next,  and  trust  it  will  be  sup- 
pcHted  by  every  member  of  the  profession  in 
&e  House. 


noticing  some  interesting  particulars  which 
are  stated  in  this  collection,  and  which 
have  occurred  subsequently  to  Mr.  Cooper's 
former  work  on  the  subject,  to  which  we 
have  had  occasion  frequently  to  refer. 

AMBNDIVO  PLBADIKOS  FOK  THB  AS81ZB8. 

We  understand  that  it  is  intended  by  the 
Judge  who  will  sit  at  Chambers  during  the 
vacation,  not  to  grant  any  orders. to  amend 
the  pleadings  in  causes  to  be  tried  at  the' 
Summer  Assizes,  unless  the  application  be^ 
made  six  days  be/ore  the  Commission  day.  I£ 
the  application  be  made  subsequently  to  that 
time,  the  question  will  be  left  to  the  Judge 
of  Assize. 

This  appears  to  be  a  proper  regulation^' 
and  we  announce  it  thus  early,  in  order  that, 
practitioners  in  the  country,  as  well  as  in 
town,  may  not  delay  the  consideration  of  any 
necessary  amendments  until  it  be  too  late. 
It  is  hardly  frur  towards  the  opposite  party, 
who  may  be  diligently  preparing  himself  at 
an  early  period,  to  find  that  much  of  his 
labour  is  tiirown  away,  and  for  which  he  i% 
not  sufficiently  compensated. 


CMnrBBAIi    BSCOED    OFFICB,  JUDOBS     CHAM- 
BBSS,  &C. 

Mr.  C.  Purton  Cooper,  the  secretary  of 
the  Record  Commission,  has  recently  col- 
lected and  printed  the  documents  drawn  up 
at  different  times,  under  the  sanction  of  the 
board,  together  with  every  thing  to  be 
found  in  the  minutes  of  its  proceedings 
connected  with  the  project  of  building  a 
General  Record  Office  upon  the  site  of  the 
Rolls  estate.  The  collection,  it  appears, 
was  made  with  a  view  to  the  annual  meet- 
ing of  the  board. 

We  trust  this  is  a  sign  of  some  steps 
being  about  to  be  taken  to  carry  some  part 
at  least  of  the  plan  into  effect.  We  ob- 
serve that  the  valuable  records  of  the  Courts 
at  Westminster,  lately  deposited  in  the 
King's  Mews,  have  been  removed  to  a 
riding-house  near  Pall  Mall.  This  state  of 
things  is  surely  very  discreditable,  and 
ought  to  be  terminated. 

Wc  shall  take  an  early  opportunity  of 
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i,aS»  flf  9[ttornf ]{¥• 

AETICLBO   CLBEK. — INSTROCTIOK.      P.  15. 

Although  C,  S,  says  that  aU  precedents  for 
articles  of  clerkship  are  nearly  alike,  vet  he 
appears  to  me  not  to  have  recoUected  the  fol- 
lowing stipttlation :  "  That  he  will  readily  and 
cheerfully  obey  and  execute  his  master's  law** 
ful  and  reasonable  commands."  When  he 
applies  to  be  admitted  an  attorney^  can  he 
conscientiously  swear  that  he  has  faithfully 
served  his  articles,  if  he  has  refused  to  pass 
through  the  regular  routine  of  the  office? 
Could  C,  S,  establish  the  wished  for  prece- 
dent, then  might  attorneys  look  in  vain  for 
industry  and  onler  in  their  offices. 

Common  Ssmse. 


liiSD  0f  9''<'iP^tp  «ay  Canfic9xnctnj(. 

TITLB. — 0VER8BBR8.      VOL.  9,  P.  432. 

The  overseers  have  power,  under  the  5  Geo. 
1,  c.  8,  to  seize  and  sell  the  goods  and  chattels 
otB.;  and  under  those  words,  I  think,  tliey 
may  sell  his  share  in  the  vessel.  Care  must  be 
taken  to  pursue  the  directions  contained  in  the 
stotute.  J.  C.  G. 


AD  VALOBBM   STAMPS.      VOL.  9,  P.  432.       < 

The  conveyance  does  not  require  two  ad 
valorem  stamps ;  for  the  monev  expressed  to  be 
paid  by  the  purchaser  of  the  nouse,  (althoui^ 
apportioned  between  B.  and  C)  is  deemed  the 
purchase  money :  the  general  Stamp  Act,  (folio 
edition,  page  1570,)  under  the  head  ''  Convey- 
ance,*'  has  provided  expresslv  for  the  case;  ' 

B,  is  a  necessary  party  to  »e  conveyance; 
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AD  VALOREH  STAMPS.     VOL.  9,  7.  432. 

Let  the  sttb-parchftser  take  a  conveyance 
directly  from  C,  the  oripfinal  vendor,  B.  join- 
ing therein.  The  deed  may  recite  the  contract 
between  C.  and  B,,  and  that  C,  agreed  to  con^y 
to  B.,  or  whom  he  might  direct,  treating  the 
purchue  money  to  C  as  having  been  paia»  but 
BO  conveyance  taken— then  state  the  contract 
between  B.  and  the  sub- purchaser;  and  that  B. 
had  requested  C.  to  convey  to  the  sub-pur- 
chaser. C,  in  consideration  of  the  premises^ 
and  for  a  nominal  money  consideration,  and 
B.  in  consideration  of  his  purchase  money, 
must  then  convey  to  the  sub-purchaser,  and 
both  C,  and  B.  mav  severally  covenant  for  the 
title.  If  the  deed  ue  prepared  after  this  man- 
ner, onlv  one  ad  valorem  stamp  will  be  neces- 
sary, and  that  must  be  a  stamp  apnropriate  to 
the  purchase  money  payable  by  the  sub-pur- 
chaser. See  the  5th  and  6th  clauses  of  the  note 
appended  to  the  schedule  of  the  66  Geo.  3,  c. 
184,  titte  *'  Conveyance.''  G.  Be. 

IPractfct. 

ACTION. — ^BANKEtJPT.      VOL.  9,  P.  496. 

In  an  action  at  law,  if  the  plaintiffbecomes  a 
bankrupt,  the  action  does  not  abate,  but  the 
assignees  must  proceed  In  the  name  of  the 
bankrupt.  Heieitiv. Man6eii,2W'ih.S7^.  The 
assignees  may  then  revive  the  judgment,  but 
they  are  not  obliged  to  do  so ;  and  it  is  no  irre- 
gularity, if  the  bankrupt  proceeds  to  sue  out 
execution  in  his  own  name.  fFaugh  v.  Autten, 
ST.  R.  437.  AspiRo. 


ACTIOK.-^BAKKRUPT.      VOL.  9,  P.  496. 

If  the  action  be  continued  ta  A.  the  bank- 
rupt's name,  the  defendant  B.  manr  plead  the 
bankruptcy  in  bar.  Kinnstir  v.  Tmrrant^  15 
East,  622.  Lkctor. 


I  riAT.— bankrupt's  name.     YOh.  9,  P.  496. 

I  think  the  omission  of  the  one  christian 
same,  is  fetal  to  the  fiat,  unless  ^e  bankrupt 
has  himself  adopted  it  as  an  sA^breviation  or 
otherwise.  See  E^  parte  Smith,  in  the  matter 
of  Robert  Martin  Jttekssn,  2  Rose,  26. 

ASPIRO. 


NON-PROS.      VOL.  8,  P.  495. 

Id  turning  over  the  pages  of  your  work  for 
October  last,  p.  496,  tide  *'  Non-pros,"  I  per- 
ceive a  question  put  by  "  A  Subscriber,"  of 
some  apparent  novelty  and  difficulty, .  which 
does  not  appear  to  have  been  answered  by  any 
of  your  numerous  readers.  I  am  not  aiware  of 
any  decision  upon  the  point  i  but  I  am  inclined 
to  think  that  a  Judge  has  the  power*  and  would 
order,  tiiat  unless  A,,  within  a  reasonable  time, 
proceeded  in  the  action,  either  by  compelling 
an  appearance  on  the  [lart  of  C,  or  by  proceed- 
ing rorthwith  against  him,  an  ezoneretar  should 
be  entered  on  the  bail-piece  filed  by  ^.,  and 
that  IB  deflMilt,  j4.  shall  be  deemed  out^of 


Court  as  against  B,  As  the  aborS  point  in- 
volves a  question  of  some  importance  in  the 
present  state  of  the  practice^  I  should  like  to 
see  it  discussed  by  some  abler  hand  than 

B.  B. 

€Qvimaxi  ftglo. 

LODGINGS. — TRESPASS.      VOL.  9,  P.  432. 

The  refusal  of  B,  to  deliver  up  the  piano  Uk 
(7.,  is  equivalent  to  a  distress;  n^soi  v.  Nunn^ 
5  Bing.  10,  and  C,  had  no  right  to  take  the 
piano,  without  satisfying  the  rent:  he  will, 
therefore,  have  no  defence  to  an  action  at  the 
suit  of  B,  The  cases  dted  in  the  query,  do  not 
i^ply  to  this  case.  J.  G.  G. 


QUERIEB. 


ftEto  0f  9ro]iert9  xnlr  CimftfOESttteg. 

GAVELKIND- HBfR. 

ff,  Y.  conveyed  his  estate  to  the  use  of 
himself  for  life,— remainder  to  his  wife  for 
life» — remainder  to  their  chil^n  in  tail, — re^ 
mainder  to  the  ri^ht  heirs  of  S.  D*  H.  1\ 
and  his  wife  died  without  issue.  Are  the  heirs 
of  S.  D.  in  gavelkind,  or  his  heir  at  common 
law,  entitieo) 

A.  H.  D. 


ASSIGNMENT  OF  LEASE. — RENT. 

A  house  is  leased  hy  ^.  to  B*  The  lease  is 
aftenvards  assigned  by  d.  to  C,  and  by  C.  to  D. 
D.  becoming  bsolvent,  B.  Lb  called  upon  b^  A^ 
to  pay  him  six  months  rent  of  the  premises^ 
which  he  accordingly  pays.  Can  B,  maintain 
an  action  against  S,  upon  the  usual  covenant 
for  payment  of  rent  contained  in  the  aasigBr) 
menC  troni  B.  to  C  for  the  rent  so  pud  by 
him  to  A. ;  C,  having  parted  with  all  his  inter- 
est in  the  house  :  and  if  not,  has  B,  any  otker# 
and  what  remedy?  A  reference  to] authorities 
is  requested.  'B  Y.  Z. 

9L«f»  of  ftEiOnorlr  attft  CenwU, 

HOnCE  TO  QUIT. 

By  agreemefit  in  writing,  dated  23d  Jone 
1834,  A,  lets  a  hoase  to  B.,  at  a  rent  oT  46/. 
per  annum,  and  the  agreement  states  that  the 
rent  is  **  pa3rable  quarterly,  to  commence  iron 
the  24th  day  of  June,  1B34,  and  the  first  pay* 
ment  to  be  made  on  the  29th  day  of  Septem- 
ber next,  and  so  on  every  quarter-day  till  due 
notice  is  given  to  quit  by  either  party  accord- 
ing to  law."  On  the  24th  December  last  J9. 
(the  tenant)  gives  notice  to  A,  that  he  sbi^ 
quit  and  ddiver  up  possession  of  the  honse 
"  on  or  before  midsummer-day  next."  Is  this 
a  good  notice,  or  should  not  the  notice  have 
been  given  a  day  earlier^  viz.  on  the  23d  day 
of  December  ? — as,  from  the  24th  of  Decem- 
ber, to  the  24th  of  June,  unless  both  days  are 
inclusive,  there  are  only  162  days, — oonse^ 
quently  not  half  a  year. 

A  SUBSCEIBBE. 


^ht  UtidA  0htitvbtv, 
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-  **  Quod  magis  ad  nos 

Pertinet,  ct  nescire  malum  est,  agitamus." 

HORAT. 


LEGAL  BIOGRAPHY. 
No.  vin. 


SIB    MATTHEW   HALE. 

Iif  the  Supplement  of  the  last  month  (vol. 
9,  p.  513),  we  stated  concisely  the  leading 
incidents  of  the  life  of  Sir  Matthew  Hale, 
abridged  from  his  Memoirs  by  Dr.  Wil- 
liams. We  proceed  now,  from  the  same 
authority,  to  notice  the  habits  and  character 
of  this  distinguished  Judge.  Example  is 
more  forcible  than  precept,  and  we  deem 
it  a  pleasing  discharge  of  our  duty  to  the 
rising  members  of  the  profession  to  set  be- 
fore them  such  blight  and  splendid  instances 
of  moral  excellence  and  legal  eminence  as 
are  afforded  in  the  annals  of  the  profession. 
Sir  Matthew  was  remarkable  for  diligence 
in  bU  his  pursuits ;  and  to  this  in  a  great 
degree,  combined  with  his  early  rising,  ab- 
stemiousness, and  systematic  arrangements, 
may  be  ascribed  the  eminent  results  which 
his  life  displayed. 

**  Upon  '  time'  he  placed  the  highest  possible 
>raiue,  and  he  redeemed  it  with  jijeat  care.  He 
^owedoulya  short  season  for  taking  his  food; 
li'e  rarely  discoursed  concerning  ncM's;  he  en- 
tered info  no  correspoodence,  except  about 
necessarv  business,  or  matters  of  learning ;  he 
«Ciidiously  avoided  all  unnecessary  familiarity 
with  great  persons ;  he  ehunned  the  diversions 
and  vanities  of  the  wortd ;  he  abstained  from 
public  feasts;  and,  confining  his  own  enter- 
t^nments  almost  exclusively,  as  we  shall  see 
presently,  to  the  poor,  much  time,  usually 
wasted,  was  so  redeemed. 

*•  Besides  bis  tract  on  the  redemption  of  the 
fleeting  treasure;  and,  besides  the  evidence 
afforded  bj  his  doings,  there  are  various  and 
very  touching  passages  in  his  printed  works. 
renting  to  the  same  matter.  One  of  them,  by 
the  allusion  it  makes,  ,thoa?h  in  few  words,  to 
his  early  days ;  •  to  long  teastings,  seeing  of 
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interludes,  and  impertinent  studies;'  and  to 
the  impressions  produced  upon  him  by  '  con- 
cernments of  everlasting  importance,' — pre- 
sents in  strong  colours  those  mingled  emotions 
which  haunt,  not  unfrequently,  the  awakened 
mind — regret  for  past  negligence,  and  anxiety 
for  future  improvement. 

"  An  attentive  reader  will  notice  that  the  first 
letter  '  to  his  children'  was  penned  '  while  he 
lay  at  an  inn ; '  and  that  in  others  of  his  writ- 
ings hints  occur  of  a  similar  description ;  all 
shewing  the  hate  he  bore  to  idleness,  and 
how  incessant  his  efforts  were  to  employ  his 
hours,  especially  his  '  Horae  Sacrae,*  well. 
Many  of  his  'Contemplations'  were  written 
during  journeys,  which,  by  reason  of  company, 
were  ill  adapted  to  the  exercise.'' 

Of  his  prudence  and  discretion  many  il- 
lustrations are  given  by  Dr.  Williams.  We 
extract  .the  following : 

"  Private  discourse  of  public  afiairshe  avoided, 
^nd,  aJthough  when  at  the  Bar,  he  was  free  in 
solving  the  doubts  of  young  and  inquiring  law- 
yers, he  grew,  in  that  respect,  after  his  eleva- 
tion to  the  Bench,  more  reserved.  It  was  not 
possible  to  obtun  his  opinion  until  he  was 
obliged  to  declare  it  in  open  court,  and  there 
it  was  delivered  with  caution.  We  have  before 
seen  how  the  feeling  was  inspired  by  a  sense  of 
liability  to  mistake;  and  how  his  vigilance 
against  error,  consequent  upon  that  perception, 
was  exercised ;  both  have  been  illustrated  in 
his  rules  for  judicial  conduct ;  and  as  an  in- 
stance  of  the  full  exem^in cation,  whether  of 
scrupulosity,  or  a  nicely  adjusted  love  of  re^- 
tude,  the  legal  reader  may  be  referred  to  the 
case  of  Goff  v.  Lloyd.  Lord  Hale  there,  upon 
a  question,  whether  a  smith's  forge  was  within 
the  Acts  rdating  to  hearth-money,  observed, 
that  it  was  a  matter  of  fact  into  which  he  had 
not  inquired ;  and  that  he  should  be  loath  to 
deliver  an  opinion  without  much  inquiry.  Ventr. 
192. 

"  Incases  of  importance,  such  was  his  studied 
silence,  in  court,  as  to  render  it  impossible  to 
guess  at  the  inclination  of  hie  mind ;  he  acted 
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BO,  becaofle  he  thought  it  the  duty  of  every  io- 
dividual  with  whom  he  was  associated,  to  pro- 
nounce judgment  strictly  according  to  his  own 
conscience,  and  convictions.-  Sometimes,  and 
it  shews  the  deference  pud  to  his  opinion,  the 
other  judges,  after  expressing  their  sentiments 
with  entire  unanimity,  felt  so  strongly  the  rea- 
sons he  assigned  in  favour  of  a  different  deci- 
sion, as,  actually,  to  retract  what  had  been 
said,  and  concur  with  him." 

He  resembled  many  eminent  men  in  the 
wMssuming  nature  of  his  habits  and  de- 
meanor. 

**  Like  Erasmus,  he  took  more  care  to  avoid 
the  legitimate  honours  and  preferments  of  his 
profession,  than  others  do  to  secure  them ;  and 
when  coMtrained  to  accept  them,  which  was 
literally  the  case,  he  has  snewn,  by  his  general 
demeanour,  as  well  as  in  his  '  Works/  how 
wbely,  and  devoutly  they  were  used. 

"  To  others,  his  conduct  was  fair,  kind,  and 
obliging.  Instead,  in  the  progress  of  a  cause, 
of  taking  triumphant  advantages  where  the  ar- 
guments of  a  junior,  on  the  opposite  side,  "be- 
trayed either  inexperience,  or  imbecility,  he 
would  often  give  strength  to  weakness,  supply 
what  was  defective,  and,  in  noticing  the  objec- 
tions themselves,  commend,  if  possible,  the 
gentleman  who  had  pressed  them ;  and  few 
things  operated  so  favourably  upon  a  young 
practitioner  as  his  good  word." 

He  was  eminently  distinguished  for  his 
fidelity,  fulfilling  abundantly  the  confidence 
which  was  reposed  in  hinu 

*' A  spirit  of  litigation,  therefore,  he  opposed ; 
recommending,  when  a  case  appeared  doubtful 
or  weak,  an  amicable  adjustment  rather  than  a 
suit.  To  such  an  extent  did  his  virtuous  in- 
tegrity in  such  cases  go,  as  that,  for  a  time,  if 
the  matter  so  much  as  seemed  unjust,  he  de- 
clined further  interference.  Ultimately,  he 
became  less  scrupulous  about  appearances;  for 
he  found,  in  unison  with  the  experience  of  all 
lawyers,  how  much  depends  upon  ejp  parte 
statements,  and  how  easily,  and  not  uncom- 
monly,  the  truth  sufiers  from  the  narrator's 
perverseness,  ignorance,  or  stupidity. 

'*  Of  him,  as  of  his  patron,  the  attorney- 
general  Noy,  it  may  l)e  said,  that  he  never 
pleaded  a  cause  in  which  his  tongue  was  op^ 
pated  to  the  dictates  of  his  conscience ;  he  as- 
sociated dishonour  with  saying  or  doing  for 
hire,  otherwise  than  as  he  thought;  and  as- 
cribed a  contrary  habit  to  that  '  love  of  mo- 
ney,' which  is  condemned  alike  by  Scripture 
and  reason.  But  the  reader  will  do  well  to 
refer  to  his  o^vn  remarks  in  the  '  Good  Stew- 
ard,'  upon  the  '  gift  of  elocution  : '  his  prac- 
tice, and  the  considerations  which  influenced 
it,  are  there  fully  described. 

"  In  pleading.  Sir  Matthew,  as  a  matter  of 
course,  disUked,  and  consequently  avoided,  the 
mis-reciting  of  evidence,  the  making  of  false 
quotations,  and  such  confident  assertions  as 
were  calculated  to  mislead.  Nor  was  he  more 
favourable  to  inordinate  sallies  of  wit  and  elo- 


quence, than  to  some  other  forensic  artifices; 
he  contended,  that  if  the  judge  or  jury  had  a 
right  understanding,  it  signified  nothing;  it 
was  a  waste  of  time,  and  a  Loss  of  words;  and 
that,  if  the  parties  addressed  were  easily 
wrought  upon,  the  course  pursued,  by  bribing 
the  fancy,  and  biassing  the  affections,  was  only 
a  more  decent  way  of  corrupting  them.  Ho 
marvelled,  and  attnbuted  it  to  affectation,  that 
the  French  lawyers,  who  enioyed  the  privileges 
of  a  monarchy,  should,  in  their  pleadings,  imi- 
tate the  Roman  orators,  whose  style  was  occa- 
sioned by  the  popular  nature  of  weir  govern- 
ment I  by  the  consequent  factions  of  the  city ; 
and  a  special  training  in  the  schools  of  the 
Rhetors,  adapted  to  such  a  state  of  affairs. 
That  the  orations  of  Cicero  were  contaminated 
by  the  corrupt  fountain  alluded  to,  can  hardly 
be  questioned ;  and  the  attempt  to  make  them 
acceptable  to  the  auditory,  rather  than  satisfac- 
tory to  himself,  has  rendered  them  less  co^nt, 
and  less  beautiful  than  his  other  writings. 
They  are  more  to  be  regarded  as  essays  of  wit 
and  sophistry,  than  as  pleading's,  at  all  calcu- 
lated to  succeed  with  such  a  juoge  as  Hale." 

Many  pleasing  instances  are  related  by 
his  present  biographer  of  his  benevolent 
disposition. 

"  He  took  pains  to  be  informed  of  proper 
objects  for  his  bounty,  but  when  they  were  as- 
certained, or  when  he  discharged  necessitous 
prisoners  (to  which  object  many  of  his  per- 
quisites of  office  were  applied,)  he  concealed 
from  them  their  benefactor.  On  his  promotion 
to  the  Chief  Justiceship  of  the  King's  Bench, 
he  stipulated  for  the  marshal's  accustomed  new 
year's  gift  to  be  presented  in  money  instead  of 
plate,  that  ii  might  be  so  disposed  of :  and  he 
would  not  have  accepted  the  donation  at  all, 
had  not  the  other  judges  urged  it  as  a  thing 
pertuning  to  his  appointment,  and  his  refusu 
as  a  prejudice  to  his  successors. 

"  He  invited  his  poorest  neighboun  to  dia^ 
ner,  making  them,  ai  did  Bishop  Bedell,  sit  at 
his  own  table;  and  to  those  whom  sickness 
prevented  attending,  he  sent  a  supply.  Nor 
was  this  kindness  restricted  to  his  own  parish  i 
it  emiiraced,  as  occasion  required,  the  sur- 
rounding districts.  The  poor,  as  such,  were 
considered ;  and,  ever  remembering  that  they 
were  of  the  same  nature  with  himself,  and  re- 
duced to  no  other  necessities  than  those  to 
which  he  was  exposed,  they  were  treated  with 
the  utmost  familiarity,  and  tenderness.  Such 
common  beggars  as  could  work,  he  paid  liber- 
ally to  gather  stones,  and  then  used  his  own 
carts  to  carry  them  for  reparation  of  the  high- 
ways. His  '  Discourse  touching  provision  lor 
the  poor,'  is  well  known.  It  unfolds  his  many 
excellent  qualities,  and  represents  '  populous- 
ness'  as  a  blessing. 

"  Some  complained  of  his  alms  to  street 
beggars,  alleging  that  he  thereby  encouraged 
idleness,  and  that  most  of  those  he  so  assisted 
were  cheat^j.  He  admitted  it  might  be  so;  nay, 
that  he  believed  most  of  them  trere  such ;  but 
he  contended,  that  some  among  them  were 
great  oI>ject8  of  charity ;  und  said,  that  he  had 
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miller  give  teliet  to  twenty  who  might,  perhaps, 
be  roffues,  than  that  one  of  the  other  sort 
should  perish,  for  want  of  the  small  assistance 
he  bestowed.'* 

"  The  pity  of  this  good  man  reached  to  his 
beasts.  When  his  horses  became  aged  and  in- 
firm, tistead  of  selling  them,  they  were,  in  the 
spirit  of  Virril's  advice,  turned  loose  upon  his 
grounds ;  seldom  used,  and  then  at  easy  work, 
such  as  going  to  market,  and  the  like.  His 
dogs,  also,  were  treated  Mrith  similar  care.  In- 
formation having  reached  him  that  Ids  shep- 
herd was  about  to  kill,  or  lose  a  dog  of  his 
own,  because  blind,  he  sent  for  the  animal, 
and,  while  life  lasted,  had  it  fed.  Never  was 
biB  anger  seen  to  glow  so  hot,  as  towards  one 
of  his  servants,  who  had  negligently  starved  a 
Inrd  to  death  for  want  of  focra.'* 

His  patience  and  vigilance  as  a  Judge 
'were  peculiarly  conspicuous. 

'*  When  trying  prisoners  his  vigiUnce  was 
taxed  to  the  utmost,  in  order  that  no  circum- 
stance might  be  neglected  which  could,  in  any 
^vay,  elucidate  the  facts.  His  whole  conduct 
displayed  a  disinterested  regard  to  truth,  and 
was  marked  by  the  most  instructive  gravity, 
and  compassion :  not,  however,  ihsXfaue  com- 
passion (as  the  Honourable  Daines  Barrington 
nas  accurately  noticed)  which  some  judges 
have  thought  it  right  to  manifest;  he  never 
discovered  an  anxiety  to  find  out  such  niceties 
as  would  enable  cnuiinals  improperly  to  es- 
01^)0 :  a  temptation,  and  source  of  perplexity, 
too,  in  a  great  measure  now,  happily,  removed 
by  law. 

**  His  whole  demeanour  towards  witnesses 
was  that  of  patience,  and  gentleness.  They 
were  borne  with,  though  tedious;  and  pro- 
tected against  those  rude  buffetings  which, 
commonly,  instead  of  eliciting  truth,  suspend 
the  meuioi^,  produce  confusion,  and  pervert 
justice.  He  '  summed  up'  with  studied  fair- 
ness ;  and  when  it  devolved  upon  him  to  pass 
sentence  of  death,  such  was  his  attention  to 
decency,  both  of  speech  and  manner ;  such  his 
entire  freedom  from  afifectation ;  and  such  the 
instructions  he  imparted^  as  to  occasion  many 
to  declare,  they  heard  few  such  sermons.  Ro- 
ger North  admits,  that  he  '  became  the 
cushion  exceedingly  well :  his  manner  of  hear- 
ing was  patient,  his  discretions  pertinent,  his 
discourses  copious,  and  although  he  hesitated 
often,  fluent.  Hb  stop,  for  a  word,  by  the 
produce,  always  paid  tor  the  delay;  and  on 
some  occasions,  he  would  utter  sentences  he- 
roic* 

"  He  never  aimed  at  that '  dispatch'  which 
Lord  Bacon  reprobated ;  he  bore  with  the 
meanest,  and  gave  to  every  man  full  scope. 
Lest,  when  addressing  a  jury,  any  thing  mate- 
rial should,  through  inadvertence  or  forgetful- 
ness,  escape  him,  he  constantly  required  the 
Bar,  without  regard  to  the  temporary  delay,  to 
interrupt^  and  remind  him  of  it. 

**  The  whole  demeanour  of  Lord  Hale  was 
grave  and  dignified,  and  calculated  to  inspire 
respect.  Ho  was,  at  the  same  time,  far  from 
any  thing  gloomy,  or  repulsive ;  the  very  so- 


lemnity of  his  magisterial  character  was  re- 
lieved, by  occasional  effusions  of  innocent 
humour.  His  pleasure  in  rising  merit  he  ma- 
nifested by  the  most  encouraging  acknowledg- 
ments; by  those  good-nutured  j^races,  and 
delicate  compliments  which,  whde  they  so 
eminently  adorn  talent,  excite  laudable  ambi- 
tion, and  bind  the  recipient,  in  ties  of  deep, 
and  grateful  obligation." 

Of  his  method  of  studying  and  writing  we 
have  the  following  instructive  description : 

"  When  studying  a  subject.  Lord  Hale  first 
prepared  a  plan,  to  which  he  strictly  adhered ; 
he  took  nothing  for  granted ;  and  he  pursued 
his  inquiries  with  equal  caution,  and  ardour. 
Having  drawn  the  scheme,  or  as  much  of  it  as 
he  then  intended  to  consider ;  sometimes  upon 
a  loose  piece  of  paper,  at  others  upon  the  cor- 
ner, or  margin,  of  that  upon  which  he  wrote ; 
he,  to  borrow  his  own  plu'ase,  '  tapped  his 
thoughts,  and  let  them  run:'  they,  usually, 
flowed  as  fast  as  his  hand,  ready  as  it  was, 
could  secure  them.  Often  he  wrote  two  sheets 
at  a  time ;  seldom  less  than  between  one  and 
two;  and  the  gentleman,  from  whom  this  testi- 
mony is  borrowed,  states, — that,  when  reading 
in  the  same  room  with  him,  he  has  known  him 
to  continue  writing  in  that  proportion  for  hours 
together. 

"  So  extreme  was  his  love  of  method,  as  to 
lead  him  to  endeavour  the  reduction  of  every 
thing  with  which  he  meddled,  to  scientific 
principles  :  and  once  hearing  it  remarked,  how 
mcapable  the  common  law,  by  reason  of  its 
undigestedness,  and  the  multiplicity  of  cases, 
was  of  being  systematised,  he  not  only  ex- 
pressed adinercnt  opinion,  but  speedily  pre- 
pared that  wonderful  outline  of  it  which 
formed,  at  a  subsequent  period,  the  basis  of 
filackstonc's  Commentaries;  and  the  use  of 
which,  even  that  immortal  work  has  foiled  to 
supersede." 

His  temper  was  admirably  equal;  he 
was  cheerful  rather  than  merry ;  his  habits 
were  strictly  domestic,  and  he  shunned 
fashionable  and  formal  visiting. 

We  close  our  extracts  with  the  following 
distinguished  testimonials  of  the  worth  and 
eminence  of  Lord  Hale. 

"  Lord  Chancellor  Northington,  then  Lord 
Keeper  Henley,  pronounced  Sir  Matthew 
'  one  of  the  ablest,  and  most  learned  judges 
that  ever  adorned  the  profession.'  Mr.  Jus- 
tice Grose  declared  he  was  '  one  of  the  most 
able  lawyers  that  ever  sat  in  Westminster 
HaU : '  *  as  correct,  as  learned,  and  as  hu- 
mane a  judge  as  ever  graced  a  bench  of  ius- 
tice.*  Lord  Kenyon  said,  that  the  operations 
of  *  his  vast  mind  always  called  for  the  greatest 
attention  to  any  work  that  bears  his  name.' 
In  Herries  v.  Jamieson,  alluding  to  a  case 
cited  from  Ventris  in  argument,  the  same 
great  judge  observed,  '  that  it  ought  not  to 
Be  treated  lightly,  or  overturned  without  great 
consideration,  because  it  had  the  sanction  of 
Lord  Hiile's  name  : '  and  in  the  King  against 
Suddis,  he  mentioned  him  as  one  of  the  great- 
F2 
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est  and  best  man  who  ever  sat  in  judgment/ 
Lord  Erskine,  in  addition  to  hb  other  frequent 
testimonies,  mentioned  him  as  '  the  never-to- 
be-forgotten  Sir  Matthew  Hale ;  whose  faith 
in  Christianity  is  an  exalted  commentary  upon 
its  truth  and  reason,  and  whose  life  was  a  glo- 
rious example  of  its  fruits ;  whose  justice, 
drawn  from  the  pure  fountain  of  the  Christian 
Dispensation,  will  be,  in  all  ages,  the  subject 
of  the  highest  reverence,  and  admiration.' 

•'  A  late  Attorney  General,  Sir  Samuel 
Shepherd,  mentioned  him  as  *  the  most 
learned  man  that  ever  adorned  the  bench ;  the 
most  even  man  that  ever  blessed  domestic  life ; 
the  most  eminent  man  that  ever  advanced 
the  progress  of  science ;  and,  also,  one  of  the 
best,  and  most  purely  religious  men  that  ever 
Uved.'  Lord  Ellenborough  spoke  of  him  as 
'  one  of  the  greatest  ju(%es  that  ever  sat  in 
Westminster  Hall : '  as  '  venerable,  as  well 
for  the  sanctitjr  of  his  character,  as  for  the 
profundity  of  his  learning."' 


LAW  OF  ATTORNEYS. 


STRIKING   OPF  THB   ROLL. — In  re  PALMER. 

We  have  obtained  authentic  copies  of  the 
report  of  the  Master  of  the  Court  of  King's 
Bench^  and  the  judgment  of  the  Court  in  this 
case.    They  are  as  follows : 

The  report  states  that  this  was  an  application 
against  John  Palmer,  an  attorney  of  this  Court, 
calling  upon  him  to  shew  cause  whv  he  should 
not  be  struck  off  the  rolls  for  allowing  his 
name  to  be  used  by  one  Edmonds,  contrary  to 
the  22  Geo.  2,  cap.  46,  sec.  11,  which  enacts, 
that  "  if  any  attorney  shall  permit  or  suffer  his 
same  to  be  any  ways  made  use  of  upon  the  ac- 
count, or  for  the  profit  of  any  unqualified 
person,  or  send  any  process  to  any  such  un- 
qualified person,  &c.,  and  complaint  shall  be 
made  thereof  to  the  Court  from  whence  such 
process  did  issue,  &c.,  he  shall  be  struck  off  the 
rolls,"  &c. 

The  Court  referred  the  matter  for  me  to 
report  upon,  and  in  the  last  term,  I  reported 
that  in  the  year  1829,  Palmer  was  residing  at 
Coleshill,  and  also  occup^g,  occasionally, 
part  of  a  house  in  Birmingham,  in  which 
Edmonds  and  his  family  lived,  Edmonds  pay- 
ing the  rent  and  taxes— Edmonds  being  at  the 
time  articled  to  Palmer,  and  the  name  of 
Edmonds  being  on  the  door,  as  also  the  name 
of  Palmer.  That  Edmonds  was  in  the  habit  of 
attending  the  Court  of  Requests  in  Birmingham, 
and  before  the  magistrates  at  the  public  office 
in  Birmingham,  and  at  the  petty  sessions  in 
Warwick — ^transacting  business  as  the  clerk  of 
Palmer  nominally,  with  his  knowledge,  but 
drawing  a  profit  to  himself  therefrom. 

It  appeared  also,  that  an  appeal  had  been 
tried  in  the  Court  of  Quarter  Sessions  for  the 
county,  in  the  name  of  Palmer,  in  which  the 
client  had  consulted  Edmonds,  supposing  him 
to  be  an  attorney;  and  where  Palmer  had  per- 
mitted Edmonds  to  conduct  the  proceedings, 
and  had  permitted  part  of  the  law  bill  to  be 


paid  by  the  client,  (who  was  a  tailor,)  makiB|^ 
a  suit  of  clothes  for  Edmonds. 

The  above  circumstances  arise  in  the  in- 
ferior Courts,  or  Courts  of  Quarter  Sessions; 
and  I  have  now  to  add,  and  submit  to  the  de- 
cision of  the  Court,  two  instances,  arising  in 
the  Court  of  King's  Bench.  These  are  first — 
that  in  or  about  1832,  several  writs  were  placed 
in  the  hands  of  an  officer  to  be  executed, 
having  Palmer's  name  upon  them,  for  part  (^ 
which  Palmer  afterwards  paid  him,  but  re- 
ferred him  to  Edmonds  for  the  remainder, 
saying  the  rest  was  Edmonds's  business,  and 
not  his.  And  second,  that  in  1829,  1830,  an 
action  {Daviet  v.  Athford)  was  carried  on  in 
the  name  of  Palmer,  with  the  knowledge  and 
concurrence  of  Palmer,  in  the  course  of  which 
Edmonds  appeared,  and  acted  as  the  attomev; 
and  after  verdict  obtained,  claimed  to  have  the 
costs  pud  to  himself,  and  objected  to  have 
them  paid  to  Palmer. 

llie  matter  having  come  before  the  Cou^ 
on  this  report,  the  following  judgment  was 
delivered. 

Lord  Denman, — ^The  affidavits  on  the  former 
occasion,  certainly  stated  a  great  intimaq*  be- 
tween these  two  parties,  and  something  very 
much  like  a  partnership.  The  question  was, 
whether  there  was  any  part  of  the  business 
which  Palmer  permitted  Edmonds  to  carry  on 
in  his  name,  was  business  issuing  out  of  this 
Court,  as  doubt  was  entertained  on  that  sub- 
ject, with  reference  to  putting  in  force  the 
powers  of  the  22  Geo.  2. 

Now,  the  object  of  sending  it  to  the  Master 
was,  as  I  have  stated  simply,  to  see  whether 
that  act  of  parliament  shomd  be  put  in  force ; 
and  certainly  we  should  not  resort  to  the  gene- 
ral power  on  the  occasion,  at  least  under  the 
present  circumstances,  after  having  confined 
the  inquiry  to  the  facts,  which  would  bring  it 
within  that  act  of  parliament.  At  the  same 
time,  we  cannot  shut  our  eyes  to  the  general 
circumstances  of  the  case  to  which  I  first 
alluded,  because  when  we  find  that  there  are  two 
persons  living  in  one  house,  and  going  on  in  a 
great  variety  of  minor  particulars  together,  as 
these  persons  have  done,  undoubtedly  that 
^oes  a  great  way  to  convince  one,  that  m  any 
business  in  which  they  at  all  appear  jointly 
concerned,  that  was  done  in  this  Court,  the 
same  course  would  have  been  pursued  between 
them. 

There  are  two  particular  examples  to  which 
the  Master  calls  our  attention;  and  on  looking 
at  the  mode  in  which  they  are  stated,  I  am 
afraid  they  leave  no  doubt  as  to  what  the 
Court  ougnt  to  do,  acting  on  these  principles, 
which  are  so  clearly  and  so  justly  laid  down  by 
Lord  Tenterden,  and  which  must  be  the  guide 
of  any  Court,  which  has  to  decide  on  matters 
of  fact. 

Now,  there  are  two  instances  arising  in  the 
Courtof  K.B.  Thefirstisthis:  inoraboutl632, 
several  writs  were  placed  in  the  hands  of  an  of- 
ficer to  be  executed,  with  Palmer's  name  on 
them,forpart  of  which  Palmer  afterwards  pud 
him,  but  referred  him  to  Edmonds  for  the  re- 
mainder, saying  that  the  rest  were  Edmondses 
busiaesfl^  and  not  his. 
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Now,  that  being  so,  it  is  impossible  not  to 
infer  that  Palmer  has  stated,  that  of  the  vari- 
ous writs  that  were  placed  in  the  hands  of  the 
officer,  all  bearing  his  name ;  some  related  to 
business  of  which  he  was  the  Master,  and  of 
which  he  was  to  have  the  profit ;  and  some  re- 
lated to  business,  for  which  he  was  not  bound 
to  pay,  because  this  said  Edmonds  was  to  have 
theprofits. 

The  second  case  is  in  1829,  or  1830.  An 
action  is  carried  on  in  the  name  of  Palmer, 
with  the  knowledge  and  concurrence  of  Palmer, 
in  the  course  of  which  Edmonds  appeared,  and 
acted  as  the  attorney  j  and  after  verdict  ob- 
tained, claimed  to  have  the  costs  paid  to  him- 
self, and  objects  to  have  them  paid  to  Palmer, 

It  18  not,  indeed,  stated  what  became  of 
those  costs:  it  is  stated  that  the  action  was 
carried  on  in  the  name  of  Palmer,  with  Palmer's 
knowledge  and  concurrence;  and  in  the  course 
of  it,  at  some  periods  at  least  in  the  course  of 
it,  Edmonds  appeared  and  acted  as  the  attorney 
in  that  case. 

Edmonds,  therefore,  was  acting  in  a  case  in 
which  Palmer's  name  was  employed,  and  with 
his  knowledge  and  concurrence  lus  name  was 
employed.  It  does  not  appear  he  acted  in  it 
at  all;  and  it  does  appear  that  Edmonds  ap- 
peared and  acted  as  the  attorney. 

Now,  considering  the  particular  object  of 
making  these  inquiries,  wnich  was  not  to  set 
forth  preciselj  the  facts  which  were  to  prove 
the  partnership,  if  I  may  «o  express  it,  the 
partnerslup  between  these  two  persons ;  but  to 
point  the  mquir^  to  the  question,  whether  the 
Dusiness  in  which  this  joint  act  had  been 
done,  was  business  issuing  out  of  this  Court — 
fmng  it  that  explanation^  it  seems  to  me  it  is 
impossible  not  to  come  to  the  conclusion  that 
Eomonds  has  been  employed  in  business  issuing 
out  of  this  Court,  using  the  name  of  Palmer, 
and  using  it  with  the  concurrence  of  Palmer. 
It  appears  to  me,  therefore,  the  case  is  dis< 
tinctlv  brought  within  the  11th  sect,  of  that 
act  01  parliament,  22nd  of  Geo.  the  2nd ;  and 
that  with  respect  to  Palmer,  the  party  now 
before  the  Court,  (1  believe  Edmonds  is  not,) 
with  respect  to  Palmer,  we  have  no  option  as 
to  the  exercise  of  the  authority  we  possess, 
namely,  diat  of  striking  him  off  the  rolls. 

Mr.  Justice  Litttedale, — ^The  two  instances 
which  are  given  in  this  cause,  are  not  quite  so 
explicit  as  the  affidavits  would  allow  the 
Master  to  make  them ;  there  may  be  some  ob- 
jection taken  to  the  language  or  one  and  the 
other — ^with  regard  to  the  first,  it  says  **  the 
writs  were  placed  in  the  hands  of  the  officer,'' 
it  does  not  say  whether  by  the  hand  of  Palmer, 
or  by  Edmonds ;  but  when  the  officer  was  to 
be  paid.  Palmer  says,  ''some  are  mine,  and 
some  belong  to  Edmonds ;"  there  is  an  admis- 
uon  on  his  part,  that  Edmonds  had  the  benefit 
of  some  of  these  writs.  At  the  same  time,  it 
is  not  at  all  stated  that  Edmonds  did  put  any 
into  th^  hands  of  the  officer;  nor  is  it  stated, 
whether  it  is  by  one  or  the  other ;  but  I  think 
the  instance  that  is  put,  is  a  good  deal  helped 
otttb^tiie  drcumstance  of  Palmer  andEdmonds 
reading  in  the  same  house;  and  at  that  time 


Edmonds  was  an  articled  clerk  of  Palmer;  and 
if  he  was,  it  is  to  be  intended  that  he  transacted 
some  business  connected  with  Palmer,  as  he 
was  his  articled  elerk  \  and  if  he  was  his  articled 
clerk,  and  the  writs  were  put  in  his  hand,  and 
he  said  some  belong  to  Eamonds,  it  does  seem 
to  follow,  although,  perhaps,  not  necessarily 
so,  but  in  the  whole  we  must  take  it,  it  does 
appear  to  follow,  that  Edmonds  had  the  benefit 
of  that  proceeding,  with  the  full  assent  and 
concurrence  of  Palmer. 

With  regard  to  the  other,  it  is  in  that  action, 
the  second  instance  mentioned,  which  was 
brought  in  the  name  of  Palmer,  with  his  con- 
currence; but  that  Edmonds  appeared,  and 
acted  as  the  attorney,  and  then  when  the  action 
was  at  an  end  by  the  verdict,  that  then  Edmonds 
applied  for  the  costs. 

Now,  it  appears  therefore,  whatever  was 
that  action,  it  was  conducted  in  the  name 
of  Palmer,  with  his  concurrence.  Well,  then, 
what  was  done  on  that  occasion  ?  It  does  not 
appear  Palmer,  even  afterwards,  took  any  part 
in  It  whatever—on  the  contrary,  that  Edmonds 
appeared,  and  acted  as  the  attorney,  and  after- 
wards claimed  the  costs.  I  think  it  must  be 
taken  he  claimed  the  costs.  On  the  whole,  I 
am  of  the  same  opinion  as  my  lord,  that  he 
must  be  struck  off  the  rolb. 

Mr.  Justice  Coleridg^e — One's  mind  is  na- 
turally very  slow  to  come  to  the  conclusion,  the 
consequence  of  which  is  so  highly  penal  to  the 
party.  I  am  bound,  although  1  struggled 
against  it  for  some  time,  to  say,  I  concur  en- 
tirely in  the  view  of  the  facts  which  my  lord 
has  taken  in  this  cause.  I  must  apply  to  those 
facts,  the  principles  which  are  laid  down  in  the 
judgment  which  has  been  cited  of  my  Lord 
Tenterden,  I  feel  myself  compelled  to  come  to 
the  same  conclusion  with  the  other  members  of 
the  Court,  that  this  party  must  be  struck  off 
the  rolls. 

King's  Bench,  30lk  Jan.  1835. 


LECTURES  AT  THE  INCORPORATED 
LAW  SOCIETY. 

The  following  report  of  the  remarks 
made  at  the  conclusion  of  the  Common 
Law  Lectures,  at  this  Society,  on  Friday 
the  22d  instant,  may  be  useful  to  the 
younger  part  of  our  readers. 

There  are  divers  opinions  on  the  utility 
of  keeping  a  Note  or  Common-place  Book ; 
but  much  of  the  dispute  has  arisen  from 
the  want  of  a  proper  and  well-considered 
plan  of  proceeding.  It  has  been  said  that 
the  hand  has  no  closer  correspondence  with 
the  memory  than  the  eye;  and  that  what  is 
twice  read,  is  commoii^y  better  remembered 
than  what  is  transcribed.  This  is  hardly 
correct  in  itself,  as  a  general  position,  and 
if  it  were  entirely  so,  it  leayes  the  real  use- 
F  3 
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fulness  of  a  proper  Common-place  Book 
wholly  untouched.  The  act  of  Vriting 
compels  us  to  attend  with  some  degree  of 
care  to  the  words  transcribed,  and  to  be- 
stow some  attention,  in  order  to  produce  a 
fJEuthful  copy;  and  therefore  the  impression 
when  we  write,  as  well  as  read,  must  be 
stronger  than  even  two  readings,  because 
the  quantity  of  attention  bestowed  must 
necessarily  be  more  vivid. 

It  is  evident,  however,  that  the  objection 
applies  only  to  whole  extracts  from  books, 
and  not  to  such  notes  as  a  student  ought  to 
make  in  the  course  of  his  reading,  (forming 
a  test  of  the  degree  of  his  attention,)  and 
which  should  not  be  mere  extracts,  but 
either  concise  statements  of  the  result  of  his 
researches  or  abridgments  of  important 
matter.  It  has  also  been  objected,  that  the 
student  reads,  not  to  recollect,  but  to  find 
matter  for  his  Common-place  Book;  and 
thus  the  hand  ingrosses  the  business  of  the 
head.  Now  it  is  obvious,  that  even  with 
this  purpose  only  in  view,  the  student  must 
read  with  attention.  In  order  to  make  a 
proper  selection,  he  must  judge  between 
what  is  important,  and  the  contrary;  and 
even  if  there  were  no  use  in  after  reference 
to  his  Common-place  Book,  the  mental 
labour  which  the  student  undergoes,  the 
active  exercise  of  the  faculties  employed  in 
the  process  of  compilation  or  abstract,  must 
be  healthful  and  invigorating  to  the  mind, 
and  the  result  highly  beneficial  in  forming 
habits  of  reflection. 

The  great  object,  in  truth,  which  all  the 
various  methods  of  study  are  designed  to 
accomplish,  is  to  arouse  the  latent  powers,  to 
awaken  the  slumbering  faculties,  and  stimu- 
late them  to  the  utmost  extent  of  which 
they  are  capable.  Now,  we  much  fear, 
that  unless  the  student  be  accustomed  to 
ponder  on  the  matter  before  him,  to  analyse 
it,  and  note  down,  however  concisely,  the 
substance  or  result  of  his  reading,  though  the 
book  be  placed  before  the  eye,  and  its  cha- 
racters mechanically  traced,  but  little  of  its 
solid  contents  will  be  transferred  to  the 
memory  or  the  understanding. 

Therefore,  we  think,  a  Common-place 
Book  is  an  essential  appurtenant  of  the 
student :  of  what  its  contents  should  consist, 
there  may  be  different  opinions.  The  fol- 
lowing, it  is  hoped,  may  furnish  some  hint, 
and  be  capable  of  improvement : 

Nothing  should  be  literally  extracted, 
except  a  short  sentence,  which  cannot  be 
abridged,  or  the  importance  of  which  turns 
on  the  precise  words  used.  In  all  other 
cases,  tlic  passage  ^should  be  either  abridged. 


or  referred  to,  atid  not  transcribed.  It  is 
manifestly  of  the  greatest  use  to  know 
readily  where  to  find  what  we  require,  in- 
stead of  recommencing  the  search  for  it. 
The  principal  rule  will  be  to  condense  as 
much  as  possible.  For  this  purpose, 
the  attention  will  be  especially  aroused. 
It  may  be  agreed,  that  merely  to  copy  is 
somewhat  of  a  mechanical  operation,  and 
the  mind  may,  from  time  to  time,  wander 
far  away  from  the  subject ;  but  in  order  to 
form  an  abstract  of  an  important  doctrine 
or  decision,  or  point  of  practice,  the  student 
must  necessarily  make  himself  master  of  it, 
an  d  thisis  the  very  object  which  is  sought 
to  be  attained. 

So  mudh  for  the  Common-place  Book  of 
the  Law  Student.  We  now  proceed  to  the 
remaining  topic  -»the  utility  of  Law  Lec' 
turos. 

Dr.  Johnson  said,  "I  cannot  see  that 
lectures  can  do  so  much  good  as  reading  the 
books  frT>m  which  the  lectures  are  taken. 
I  know  nothing  that  can  be  best  taught 
by  lectures,  except  where  experiments  are 
to  be  shewn «  You  may  teach  chemistry 
by  lectures;  you  might  teach  making 
of  shoes  by  lectures."  Dr.  Johnson,  as  you 
know,  in  the  conversations  reported  by  Mr. 
Boswell,  was  remarkable  for  putting  his 
points  pretty  strongly ;  seldom  leaving  an 
opinion  half  expressed,  but  rather  carrying 
it  to  an  extreme;  and  you  will  probably  not 
quite  agree  in  the  latter  part  of  his  dictum. 
And  if  the  first  part  be  right — if  it  be  better 
to  search  for  knowledge  in  the  books  which 
already  exist,  than  to  listen  to  the  result  of 
the  study  and  investigation  of  learned  men 
—if  the  lecturer  be  useless,  what  shall  be 
said  of  the  preacher  ?  It  is  evident,  ther«. 
fore,  that  something  more  than  chemistry 
and  shoemaking  can  be  taught  by  public 
discourses ;  and  if  religion  and  morality  are 
so  taught,  let  us  see  how  the  plan  operates 
with  reference  to  the  law. 

Without  entering  on  the  relative  im- 
portance of  the  three  princijM  branches  of 
Conveyancing,  Equity,  and  Common  Law, 
into  which  the  lectures  are  here  divided,  for 
all  are  equally  essential  to  the  general  prac- 
titioner— it  may  be  worth  remarking,  that 
such  an  arrangement  seems  well  calculated 
to  facilitate  the  acquisition  of  knowledge. 
By  the  method  thus  adopted,  you  diwide  and 
conquer  the  difficulty.  It  is  to  be  feared, 
that  there  are  some  present  who  have  not 
read  with  great  attention,  and  in  a  regular 
and  steady  course  of  application,  the  whole 
of  Blackstone's  Commentaries.  Even  that 
celebrated  work,  unrivalled  for  its  stilc  and 
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composi^n  as  a  legal  work»  oocauonally 
wearies  the  reader,  and  fails  in  keeping  up 
his  constant  attention.  Now,  it  may  be 
asked,  whether  the  fiatigue  and  listleasness 
which  Is  felt  in  solitary  study,  would  not  be 
overcome  if  the  student  coidd  hear  the  lec- 
tures personally  delivered  ?  Even  supposing 
the  Commentaries  to  be  read  with  as  much 
attention  as  usually  attends  private  study» 
would  not  the  matter  produce  a  much 
greater  effect  on  the  mind,  when  impres- 
sively delivered  by  the  lecturer  ? 

"  There  is,  (says  Mr.  Ritso  in  his  In- 
troduction to  the  Science  of  the  I41W,)  a 
monotony  attending  retired  ^tudy,  by  which 
die  attention  is  apt  to  he  fatigued,  and  the 
NBpirits  exhausted;  while,  on  the  contrary, 
the  effect  of  oral  communication  is  to  keep 
the  mind  on  the  alert,  and  to  render  the 
understanding  more  active."  And  Dr. 
Amott  observes,  in  his  Elements  of  Philo- 
sophy, that  ''what  is  seen«  and  felt»  and 
kE»rd,  leaves  on  the  memory  much  stronger 
and  more  correct  impressions  than  where 
the  conceptions  are  produced  by  merely 
verbal  description." 

Let  the  value  of  law  lectures  be  ranked 
f«  moderately  as  you  may,  it  is  dear  at  all 
events,  that  they  constitute  one  of  the 
means  by  which  legal  knowledge  may  be 
communicated;  and  it  will  be  universally 
agreed,  that  with  "  all  appliances  and 
means  to  boot,"  there  are  not  too  many 
^ilities  for  making  good  lawyers.  There 
may  be  a  difference  of  opinion  on  the  exact 
degree  of  the  utility  of  lectures,  but  surely 
none  that  they  confer  very  considerable 
benefit.  Out  of  the  eight  or  nine  thousand 
hours  in  a  year,  the  small  proportion  of 
thirty-six-^not  the  two  hundredth  part  of 
the  time — passed  in  this  hall,  can  scarcely 
be  considered  too  great  a  sacrifice,  or  un- 
profitably  applied. 

It  is  true,  that  unless  the  student  take 
copious  notes  of  the  lectures,  he  will  derive 
comparatively  little  advantage;  but  even 
that  limited  advantage  will  be  greater  than 
the  dull  uninteresting  perusal  of  a  book  in 
his  own  chamber — his  eye  taracing  the 
printed  characters  before  lum,  but  his  at- 
tention  often  divided  with  other  objects,  or 
slumbering  at  its  post.  Unless  the  student 
who  is  present  at  a  lecture  be  actually  fast 
asleep,  (a  state  of  being  though  extraordi- 
nary, not  altogether  impossible,  at  a  law 
lecture)  he  must  learn  sometkbg;  and 
though  his  faculties  may  be  only  in  the 
percq)tive,  and  not  the  remembering  state 
— tiiough  he  hears,  but  cannot  repeat  the 
lecture— yet  when  a  case  occurs,  bearing 


in  its  facts  and  circumstances  on  the  doc- 
trine expounded,  it  is  probable  that  he  will 
then  find  material  assistance  from  the  com- 
paratively unnoticed  information  }\e  had 
previously  heard  in  the  lecture-room. 

This,  however,  is  placing  the  usefulness 
of  lectures  at  the  very  lowest  point.  The 
next  degree  may  be  exemplified  by  sup- 
posing that  some  of  you  are  accustomed  to 
make  a  note  of  the  general  subject  of  the 
lecture, — as,  for  instance,  the  subject  of 
this  evening — that  of  the  contract  of  coach 
proprietors — and  taking  down  all  the  au- 
thorities referred  to.  It  is  clear,  that 
whenever  a  case  of  that  kind  occurred  in 
actual  practice,  such  a  list  of  decisions 
would  be  very  useful ;  and  if  to  this,  the 
student  or  practitioner  added  in  his  note- 
book any  cases  which  were  subsequently 
decided,  he  would  never  regret  the  employ- 
ment of  the  few  hours  which  he  had  devoted 
in  this  place. 

A  further  stage  in  the  process  might  bo 
the  following :«— Let  the  student  note  down 
the  leading  doctrines  which  are  stated ;  and 
if  he  cannot  always  succeed  in  following 
the  lecturer,  let  him  consult  the  authorities 
referred  to,  and  thus  fill  up  the  outline; 
and  even  if  he  be  satisfied  that  he  has  taken 
accurate  notes,  it  will  still  be  beneficial  to 
compare  them  with  the  books.  He  wiU 
thus  not  only  make  the  points  certain,  but 
impress  them  indelibly  on  his  mind.  These  ' 
leading  principles  wUl  assist  him  also  in 
cases  &r  beyond  the  immediate  scope  of 
the  subject  of  the  particular  lecture ;  for  as 
there  is  a  general  consistency  in  legal  prin*. 
ciples,  he  will  be  able  by  analogy  to  reason 
from  the  known  and  certain  to  the  doubtful 
or  the  unknown. 

One  more  degree  may  be  stated,  to  com- 
plete our  notion  of  the  benefits  which  might 
result  from  a  diligent  attendance  on  these 
lectures. 

In  addition  to  noting  the  general  rules 
and  principles,  let  the  exceptions  and  detaih 
be  set  down,  and  as  soon  as  practicable  after 
the  lecture,  let  them  be  investigated.  This 
would  be  to  take  the  whole  pith  and  sub- 
stance of  the  lecture,  and  go  over  all  the 
cases  and  authorities,  and  thus  become  com- 
plete master  of  the  law  comprised  in  the 
subject  treated  of.  Such  a  course,  perhaps, 
would  require  more  time  than  can  generally 
be  spared ;  and  therefore  the  leading  cases 
only  might  be  consulted.  It  should  be  re- 
collected, however,  that  tiie  lectures  con- 
tinue only  for  six  weeks  in  succession,  and 
that  there  are  considerable  intervals  be- 
tween each  section,  as  well  as  the  whole  of 
the  long  vacation,  F  4 
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It  should  ever  be  borne  in  mind  by  those 
who  are  desirous  to  excel,  that  the  attain- 
ment even  of  a  moderate  degree  of  profi- 
ciency in  all  or  any  of  the  several  branches 
of  the  law,  is  no  child's  play.  You  must 
summon  up  a  spirit  of  unconquerable  reso- 
lution,  or  you  will  be  lost  in  the  throng. 
You  must  determine  to  shun  the  ordinary 
allurements  of  pleasure,  and  depend  on  that 
which  is  the  highest  and'  the  noblest — the 
gratification  of  exercising  and  improving 
the  intellectual  faculties,  and  accomplishing 
the  still  higher  purpose  of  well  and  fedth- 
iully  discharging  the  duties  of  your  office ; 
and  certainly  no  art  or  science,  nor  the 
practice  of  any  other  profession,  can  more 
usefully  or  honourably  occupy  the  best  pow- 
ers, both  of  head  and  heart,  than  a  pro- 
fession in  which  you  are  called  upon  dili- 
gently to  study  the  principles  of  law, — to 
become  acquainted  with  all  its  varied  modes 
of  practical  application,— to  weigh  and 
consider  the  rights  and  interests  of  your 
fellow-beings, — to  apply  the  best  and  speedi- 
est remedy  adapted  to  the  exigency  of  each 
particular  case,  —and  in  fine,  to  assist  in  the 
vigilant  and  fedthful  administration  of  the 
laws  of  your  country. 

In  preparing  yourselves  for  the  discharge 
of  these  important  duties,  you  will  consider 
no  amount  of  labour  too  burthensome — no 
sacrifice  of  temporary  gratification  too  great. 
You  will "  overcome  obstinate  resistance  by 
obstinate  attack" — you  will  relax  no  efibrts 
until  the  field  has  been  fturly  won.  You 
will  recollect  that  there  are  few  things  really 
worth  possessing  that  can  be  achieved  with- 
out great  labour  and  perseverance;  and  that 
in  proportion  to  the  difficulty,  will  be  the 
honour,  of  success.  It  is  encouraging  also 
to  know,  that  each  step  forward  which  you 
make,  shortens  the  remainder  of  the  road — 
that  each  day  your  weU-directed  exertions 
will  enable  you  with  increasing  strength  to 
proceed  on  your  course  with  greater  facility ; 
until  at  last  that  which  was  commenced  as 
an  irksome  task,  will  become  a  delightful 
occupation,  and  be  pursued  for  its  own 
sake,  even  if  it  were  not  the  means  of  at- 
taining an  important  end. 
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attornbt's  right  of  admission. 

Edt  parte  9F.  Grethatn,  Gent,  one,  ^c. 

In  re  Barnard's  Inn. 

This  was  an  application  made  on  behalf  of 
Mr.  Qresharo,  an  attorney  of  this  court,  for  a 


mandamus  to  compel  Mr.  John  Baines,  of  the 
Six  Clerks  Office  and  the  Principal  of  Barnard's 
Inn,  to  admit  Mr.  Oresham,  a  member  of  thai 
society. 

Mr.  Kennedy,  of  counsel  for  the  applicant* 
stated  that  Sir  John  Fortescue,  in  bis  well 
known  treatise  De  Laudibui  L^gum  Angiite, 
asserts  as  follows.  "There  belongs  to  these 
larji^er  Inns  (of  Court)  ten  lesser  Inns  cailei 
Inns  of  Chancery,  in  each  of  which  there  are 
a  hundred  students  at  the  least,  and  in  seme 
of  them  a  far  greater  number.  After  they 
have  made  some  progreiis  and  are  more  aii- 
vanced  in  years,  they  are  admitted  into  the 
Inns  of  Court ;  of  these  there  are  four."  The 
learned  counsel  then  quoted  several  orders 
made  by  the  Privy  Council  and  by  all  the 
judges  in  the  reigns  of  Elizabeth,  James  1,  and 
Charles  1,  and  particularly  one  on  the  16th  of 
April,  in  the  6th  year  of  Charles  1,  that  the 
Inns  of  Chancery  shall  hold  thdr  government 
subordinate'  to  the  benchers  of  the  Inns  of 
Court,  unto  which  they  belong;  and  in  case 
any  attorney,  clerk,  or  officer  shall  withstand 
the  direction  given  by  the  benchers,  upon  com- 
plaint thereof  to  the  judges  of  the  court  in 
which  he  shall  serve,  he  shall  be  severely  pun* 
bhed,  either  by  prejudging  from  the  court,  or 
otherwbe,  as  the  case  shall  deserve." 

"  That  by  a  rule  made  by  the  judges  {tempore 
reipublicai)  1654,  it  is  ordered  **  that  all  attor- 
neys of  this  court  be  admitted  of  some  Inn  of 
Court  or  Chancery  by  the  beginning  of  Hilary 
term  next,  or  in  tne  same  term  wherein  they 
shall  be  admitted  attorneys,  under  pain  of  be* 
ing  put  out  of  the  roll  of  attorneys." 

That  by  rule  3  Anne  1704,  reciting  that  *'  di- 
vers  complaints  have  been  made  to  us  that 
many  attorneys  and  clerks  of  the  several 
courts  at  Westminster,  are  not  admitted  in  any 
of  the  Inns  of  Court  or  Chancery  according  to 
ancient  course  and  usa^^e,  by  which  they  might 
be  resorted  to,  and  business  of  law  better  man- 
aged, to  thegreatereaseof  theQueen'ssubpects, 
the  neglect  whereof  is  to  the  great  detriment 
and  decay  of  the  societies  of  the  law,  and  di- 
vers inconveniences  do  thereupon  daily  happen; 
for  prevention  whereof,  and  to  establish  a  rem- 
edy for  the  same,  it  is  ordered,  &c.  (by  all  the 
Judges)  that  all  attorneys  and  clerks  of  the 
said  Courts  not  already  admitted  into  one  of 
the  said  Inns  of  Court  or  Chancery  shall  pro- 
cure themselves  to  be  admitted  into  one  of 
the  Inns  of  Court  (if  these  honorable  societies 
will  admit  them),  or  into  one  of  the  Inns  of 
Chancery,  before  the  end  of  Trinity  term  next; 
and  that  for  the  future  no  person  shall  be 
sworn  or  admitted  an  attorney  of  any  of  the 
said  Courts  unless  first  admitted  of  one  of  the 
Inns  aforesaid,  and  no  attorney  already  admit- 
ted, or  who  shall  be  hereafter  admitted,  enter- 
ed or  sealed,  and  who  is  or  shall  be  ad- 
mitted, shall  put  himself  out  of  the  society 
whereof  he  is  or  shall  be  admitted  until  ad- 
mitted of  some  other  society,  except  such 
person  shall  totally  leave  off  the  practice  of 
the  law ;  and  in  case  any  attorney  or  clerk  shall 
offend  aganst  this  rule,  or  any  part  thereof, 
such  attorney  shall  be  put  out  of  the  roll  of 


Usage$  of  the  Pro/€9$ion. — Inm  of  Court, 


SO 


-tttorneys  untU  he  or  they  shall  give  obe<tieace 
to  this  order ;  and  it  is  further  ordered,  that 
the  respecdve  treasurers  and  principals  of 
the  Inns  of  Chanceiy  shall  procure  and  get  a 
Jiat  of  the  names  of  such  attorneys  and  clerks 
of  the  respective  Courts  who  are  not  admitted, 
and  deliver  the  same  yearly  to  the  Lord  Chief 
Justice,  and  Chief  Baron,  tor  the  time  being.'* 

The  learned  counsel  then  stated  that  pursu- 
ant to  the  foregoing  orders  and  rules,  Mr. 
Gresham,  had  tl^ee  times  applied  to  the  prin- 
cipal and  ancients  to  be  aomitted  a  member, 
and  had  delivered  testimonials  signed  by  two 
seijeants,  and  nine  barristers.  To  the  first  ap- 
plication, in  1832,  he  received  an  answer  that 
they  declined  complying  with  his  request ;  to 
the'aecond,  that  they  hnd  no  further  answer  to 
give ;  and  to  the  third,  that  the  society  was  full. 
The  society  at  that  time  consisted  only  of 
eighteen  persons,  almost  all  relatives  and  seve- 
ral of  one  family ;  and  the  son  of  Mr.  Balnea, 
the  principal,  a  youth  of  seventeen  or  eighteen 
years  of  age,  was  admitted  immediately  after 
the  last  renisal  of  admittance  to  Mr.  Oresham. 

Their  Lordships  seemed  much  sirprised  at 
theae  focts,  and  at  the  statement  of  the  fore- 
going rules;  but  upon  searching  the  manuscript 
rules  of  the  Court,  such  a  regulation  was  found. 

llie  learned  counsel  then  contended,  that 
thouj;h  he  did  not  mean  to  argue  at  this  day 
that  It  was  compulsory  on  attorneys  to  be  mem- 
bers, still  they  had  the  option  of  becoming  so 
and  he  submitted  that  the  Court  would  enforce 
the  orders  now  existing,  and  procure  Mr. 
Gresham  admittance.  Here  was  a  very 
wealthy  Inn,with  a  rental  of  between  1000/.  and 
2000/.  per  annum,  a  valuable  library,  and  many 
other  advantaijresy  which  ought  not  to  be  enjoy- 
ed by  one  family.  He  further  stated  that  Mr. 
Gre^iam,  since  the  third  application  for  admit- 
tance, had  applied  to  the  benchers  of  Gray's  Inn 
as  visitors,  who  had  dted  the  principal  and 
ancients  of  Barnard's  Inn  before  them. 
They  did  not  appear,  and  the  benchers  of 
Gnm  Inn  after  naving  heard  Mr.  Gresham, 
decfined  interfering,  conceiving  that  their  ju- 
risdiction extended^only  to  the  mtemal  govern- 
ment and  management  of  the  society  of  Bar- 
nard's Inn  and  its  members  inter  #^,and  did  not 
enable  them  to  make  orders  for  the  admission 
of  members  there. 

The  Court  directed  the  matter  to  be  agun 
mentioned  on  the  following  day ;  and  on  its 
bdng  accordingly  mentioned,  the^  took  the 
affidarits  to  read,  and  promised  thev  judgment 
on  the  first  day  of  next  term. 
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vised  to  the  trustees  upon  trust  for  several 
devisees,  in  undirided  proportions}  and  ia 
discharge  of  the  trust  devolving  upon  the 
trustees  under  the  will,  it  becomes  requisite 
that  they  should  convey  the  trust  estate  to  the 
several  devisees  beneficially  entitled.  There 
are  five  devisees,  for  two  of  whom  Mr.  L.  is 
professionally  concerned ;  for  other  two  Mr. 
M.  b  concerned,  and  for  the  other  Mr.  T.  is 
concerned,  and  they  each  require  separate  con- 
veyances. Messrs.  ff,  and  B,,  as  concerned 
for  the  trustees,  contend,  that  all  conveyances 
ought  to  be  uniform,  and  that  it  is  their  duty, 
and  that  they  are  entitled  to  prepare  them, 
and  submit  them  for  the  perusal  and  approba- 
tion of  the  other  parties.  The  solicitors  for 
the  beneficial  devisees,  however,  dispute  this, 
and  contend  that  they  are  respectively  entitled 
to  prepare  the  conveyances  to  their  own 
clients. 

Are  Messrs.  H,  and  B,  entitled  to  prepare 
the  conveyances  ? 
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Messrs.  N.  and  B,  are  professionally  con- 
cerned on  behalf  of  the  trustees  and  executors 
of  the  will  of  ^.  B.,  by  which  an  estate  is  de- 


RegulatUmirehHeetoAttorneyt  and  StdicUori* 

A  new  regulation  haring  been  made  at 
Gray's  Inn,  relating  to  the  admission  of  at. 
tomeys  as  members  of  that  Inn  of  Court,  by 
which  the  practice  there  is  assimilated  to  that 
of  Lincoln's  Inn,  we  subjoin  the  rules  in  this 
respect,  as  they  at  present  stand  in  all  the  Inna 
of  Court. 

At  Lincoln's  Inn,  no  person  can  be  admitted 
a  member  whose  name  stands  on  the  roll  of 
attorneys  or  solicitors ;  and  no  person  can  be 
called  to  the  Bar  until  he  has  kept  twelve 
terms,  and  been  a  member  of  the  society  for 
five  years. 

In  the  Inner  Temple,  attorneys  or  solicitors 
may  be  admitted  as  members,  but  cannot  enter 
into  commons;  and  they  must  have  ceased 
for  three  years  to  be  on  the  roll  of  attorneys 
before  they  can  be  called  to  the  bar.  Persona 
who  are  twenty-three  years  of  age  may  be 
called  to  the  Bar  after  being  members  of  the 
society  for  three  years,  and  having  kept  twelve 
terms. 

In  the  Middle  Temple,  attorneys  and  solici- 
tors cannot  be  admitted  as  members;  but  all 
persons  of  twenty-three  years  of  age,  who  have 
been  members  of  the  society  for  three  years, 
and  having  kept  twelve  terms,  may  be  called 
to  the  Bar. 

At  GrayU  Inn,  attorneys  and  solicitors  may 
be  admitted  as  members  for  the  purpose  of 
holding  chambers,  but  cannot  enter  into  com- 
mons, nor  can  any  one  be  called  to  the  Bar 
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until  h0  has  kept  twelve  terms,  and  been  a 
member  of  the  society  for  &ve  years. 

At  Gray's  Inn,  until  recently,  attorneys  and 
solicitors  mi|i(ht  become  members  of  that  so- 
ciety, but  before  being  called  to  the  Bar,  must 
have  ceased  for  two  years  to  practise  as  attor- 
neys. As  the  matter  now  stands,  they  must  cease 
practising  for^ve  years,  before  they  can  be  cal- 
led at  Lincoln's  Inn  or  Gray's  Inn,  and  three 
years  at  the  Inner  and  Middle  Temple.  We  un- 
derstand that  it  is  under  consideration  at  Gray's 
Inn,  whether  that  society  should  not  reduce  the 
period  to  three  years,  in  confonnity  lo  the 
Temple. 


ON  THE  STUDY  OF  SPECIAL 
PLEADING. 


To  the  Editor  of  the  Legal  Obterver. 

Sir, 
1  have,  as  almost  every  law  student  has,  in 
attending  a  special  pleader's  office,  experienced 
great  difficulty  in  comprehending  the  princi- 

Ses  of  Special  Pleading.  Perhaps  this  arises 
9m  the  inability  of  mo«t  of  the  special 
pleaders  satisfactoril;^  to  put  their  pupils  in 
possession  of  the  principles  upon  which  all 
pleadings  must  depend — or  perhaps  also  because 
there  is  no  work  on  special  pleading  sufficient- 
ly elementary  to  explain  the  difficulties,  which 
surround  the  art  of  special  pleading,  to  the 
student.  In  the  hope  that  your  valuable  aud 
instructive  periodical  may  be  able  to  furnish 
the  law  student  with  the  means  of  mastering 
the  difficulties  that  beset  his  way  in  learning 
specisd  pleading,  I  have  taken  the  liberty  of  ao- 
aressing  yon  on  the  subject.  The  little  I  have 
leamecT  of  special  pleading,  has  taught  me  to 
classify  all  actions  under  two  great  heads,  viz. 
thoae  ariung  from, 

I.  Excontracm. 
•  IL  Ex  delicto. 
L  Under  the  former,  are  those  of 

1.  Assumpsit. 

2.  Debt. 

3.  Covenant. 

II.  Under  the  latter, 

1.  Trespass  on  the  case. 

2.  Trespass  rt  et  armii. 

3.  Trover. 

4.  Replevin. 

5.  Ejectment. 

In  looking  over  the  precedents  which  Mr. 
Chitty  gives  for  drawing  declarations,  in  one  or 
other  of  these  actions,  he  does  not  reduce  the 
precedent  into  its  parts,  which  the  declaration 
must  comprise  berore  it  can  apply  to  any  case 
that  is  brought  under  it ;  so  that  the  student. 


who  u  sent  by  his  master  to  draw  a  declaration 
on  the  case  that  is  given  to  him,  is  quite  be- 
wildered. And  in  nearly  every  action,  though 
it  may  be  again  aud  again  imder  the  same  head, 
as,  for  instance,  under  assumpsit,  he  has  the 
same  difficulty  to  go  over.  Whereas,  were  he 
first  told  (hat  a  declaration  on  assumpsit,  or 
trover,  must  comprise  so  many  parts  to  render 
it  a  perfect  declaration,  he  would  soon  be  able 
to  draw  any  declaration,  whenever  a  case  was 
presented  to  him.  In  short,  if  a  perfect  ana- 
lytic outline  of  its  contents  were  laid  before 
him,  he  would  soon  find  no  difficulty  in  draw- 
ing the  declaration. 
An  instance  of  what  I  mean,  of  giving  the 

nof  ever^  declaration  to  the  student,  before 
twvs  it,  IS  the  following,  under  an  action 
of  assumpsit. 
^  Cuse  to  draw  a  Declaration  on  Aieumpni. 

Suppose  A.^  a  manufacturer,  has  sold  a 
quantity  of  woollen  goods  to  fi.,  for  which  B. 
was  to  pay  50/.  in  money,  and  four  pipes  of 
wine.  The  money  has  been  paid  by  &,  but 
no  wine  has  been  delivered.  A,  brings  an  ac* 
tion  against  B,  in  assumpsit. 

The  declaration  of  A.  will  contain  tlie  fol- 
lowing heads,  or  parts,  or  outline,  vriUeh  being 
given  to  the  student,  he  can  mdily,  with  Mr* 
Chitty's  precedents  on  assumpsit,  draw  the 
declaration  for  A,  against  B. 

1.  To  draw  a  declaration  on  promises  aguost 

2.  A  bargain  is  stated  to  have  been  made  be- 
tween  A.  and  B,  to  buy  and  sell  goods. 

3.  Promise  by  B.  to  A.  to  pay  money  50/« 
and  four  pipes  of  wine. 

4.  Delivery  of  the  goods  by  A,  to  B. 

5.  Acceptance  of  them  by  B. 

6.  Payment  of  money,  50/.  by  B . 

7.  Reasonable  time  for  payment  of  residue 
given  by  A,  to  B. — ^Time  has  elapsed. 

8.  Request  of  A,  to  B.  to  pay  the  wine. 

9.  Breach  of  the  contract  by  B, 

10.  Damages  sustained  in  consequence  hjA. 

Such  are  the  parts,  or  heads,  in  the  outline 
of  the  declaration,  which  the  student  must 
have  in  his  mind  before  he  can  draw  the  de- 
claration on  assumpsit  in  such  a  case  as  the  one 
adduced. 

Were  you,  sir,  to  give  the  student  a  case  or 
two,  such  as  the  attorney  sends  to  die  special 
pleader  to  draw  a  declaration  upon,  under 
the  different  actions  arising  es  contractu,  as 
also  e:p  delicto,  and  lay  out  the  parts  that 
each  declaration  must  comprise,  and  then  give 
the  declaration  itself,  pointing  out  at  its  side 
or  margin,  these  different  parts  or  diristons 
like  the  plan  I  have  just  imperfectly  attempted 
to  explain  in  the  case  I  have  given,  you  would 
confer  an  immense  benefit  to  the  student  of 
Pleading.  He  would  then,  in  a  short  time,  be- 
come familiarly  acquainted  with  the  parts  of 
every  declaration,  and  would  find  little  or 
no  difficultv,  whenever  a  case  was  given  him, 
to  draw  a  aeclaration  upon  it.  At  present,  as 
I  have  already  explained,  he  cannot  obtain  tills 
knowledge  of  the  elementary  principles  of 


On  Special  PietMig. — BeUctiomfrom  Correspfmience. 


91 


plefltdin^  from  either  special  pleader^  or  from 
works  on  pleading. 

Yon  might  give,  everv  week,  one  of  these 
forms  of  declaration,  under  the  different  heads 
of  es  eontractu  and  of  ejc  delicto,  analvticallr 
diyided  into  the  parts  it  ought  to  contain;  and 
any  othet  hint  to  facilitate  the  progress  of  the 
stndent  in  acquiring  a  perfect  knowledge  of 
q>ecial  pleading. 

It  would  increase  much  the  value  of  the 
papers  I  have  ventured  to  suggest,  if  there  were 
added  shortly  the  principal  heads  of  evidence, 
upon  which  the  plaindff  must  support  his  de- 
cfanuion.   It  would  also  be  very  useful  to  give 

Sleas,  whether  general  or  special,  according  to 
le  new  rules  on  pleading,  drawn  up  in  ^e 
same  analytic  on^e,  and  also  such  evidenoe 
as  may  be  necessary  to  support  the  action  or 
defence.  A  Law  Student. 

[We  question  whether  our  limits  will  enable 
us  to  do  all  that  our  correspondent  suggests, 
even  in  the  briefest  manner ;  and  we  think  he 
has  not  done  justice  to  the  works  of  Mr.  Tidd 
and  Mr.  Chitty,  in  assuming  that  the  student  is 
at  present  without  the  means  of  instruction  on 
the  points  suggested,  and  we  refer  him  also  to 
the  work  of  Mr.  Warren,  reviewed  in  the 
present  number.  Being  desirous  of  render- 
ing all  the  service  in  our  power  to  the  younger 
members  of  the  profession,  we  shall  look  into 
the  details  of  the  subject,  and  in  the  mean  time 
shall  be  glad  to  receive  any  further  communi- 
cation bearing  upon  it. — ^£d.] 


SELECTIONS 
FROM  CORRESPONDENCE. 

No.C. 


▲TTORNBTS'  CBRTIFIOATK  DUTT. 

Sr, 
I  am  dad  to  find,  from  the  Legal  Observer 
published  the  25th  of  April,  that  the  attorneys 
and  solicitors  are  about  to  petition  the  legis- 
lature to  take  off  the  annual  certificate  duty; 
so  much  has  already  been  said  on  this  sub- 
ject, that  it  is  unnecessary  to  offer  any  further 
argument  as  to  the  hardship  on  many,  espe- 
cially young  practitioners,  of  this  very  unequal 
doty.  The  object  of  the  annual  certificate  is, 
to  check  the  admission  of  needy  and  objec- 
tionable men  to  practise  in  the  courts  of  law ; 
but  it  should  bb  remembered,  that  this  has 
already  been  attended  to,  by  the  heavy  duty 
paid  on  the  articles  of  clerkship.  No  other 
set  of  men,  whatever  their  profession  or  sta- 
tion may  be,  are  subjected  to  so  heavy  an 
impost ;  it  becomes  therefore  doubly  oppres* 


sive  upon  solicitors  and  attorneys,  after  having 
incurred  so  great  an  expence  to  enable  them 
to  commence  their  career  in  life,  being  called 
npon  to  pay  this  annual  certificate  duty. 

As  a  subscriber  to  your  very  useful  journal, 
I  take  the  liber^  of  offering  you  these  hasty 
observations,  and  to  add,  that  the  profession 
will  feel  greatly  indebted  to  you  by  publishing 
in  an  early  number  the  form  of  a  petition  as 
one  that  may  be  generally  adopted. 

VniTAS. 

I^We  are  in  possession  of  the  form  of  a 
petition  on  this  subject,  but  are  not  quite 
satisfied  with  it,  and  shall  be  glad  to  receive 
any  other  that  mi^  have  been  prepared. — 
Ed.] 


PREStriCBO  SUKRBKDBB  OF  TBBM8. 

In  equity,  where  a  term  has  never  been  m- 
iigned  to  attend  the  inheritance,  the  Court  will, 
in  a  proper  case,  presume  a  surrender.  Emery 
V.  Trowcocky  6  Madd.  54;  and  ea  parte  Holman 
1  Sug.  V.  &  P.  509 ;  but  there  is  no  case  in 
equity  in  which  a  term  once  assigned  to  attend 
has  been  presumed  to  be  suirendered;  and  the 
cases  at  law  are,  I  contend,  overruled  by  the 
decision  of  Doe  d.  Blacknell  v.  Plowman^ 
hereafter  noticed.  The  doctrine  propounded 
in  Doe  d.  Burdett  v.  fFright,  and  Doe  d.  Put- 
land,  V.  Hilder,  2  B.  &  Ad.  710  and  782,  was 
called  in  question  in  Doe  v.  Putland,  1  Sug. 
V-  &  P.  502,  by  Richards,  C.  B.  and  Graham, 
B.;  and  in  Deardon  v.  Lord  Byron,  ibid.  506,  by 
Richards,  C.  B. ;  by  Lord  Eldon,  in  1820,  in 
Townsend  v.  Buhop  of  Norwich,  ibid.  504,  and 
in  Hayet  v.  Bailey,  ibid.  506 ;  and  in  CMmonde^ 
ley  V.  Clinton,  ibid.  506,  Lord  Eldon  again  ex- 
pressed a  strong  opinion  against  the  doctrine 
of  the  presuming  the  surrender  of  a  term  to 
attend  the  inheritance.  And  in  AMinail  v. 
Kempeon,  ibid.  506,  ^e  same  learned  person, 
speaicing  of  the  case  of  Doe  v.  Hilder,  said,  **  I 
have  no  hesitation  in  declaring,  that  I  would 
not  have  directed  a  jury  to  presume  a  surren- 
der of  a  term  in  that  case ;  and  for  the  safety 
of  the  titfes  to  the  landed  estates  in  this  cmm- 
try,  1  diink  it  right  to  dedan,  that  I  do  not 
concur  in  the  docmne  laid  down  In  that  case.'* 
Ibid.  502.  In  Ewme  v.  BickneU,  6  Ves.  184, 
Lord  Eldon  held  the  presum&ng  a  term  to  be 
surrendered,  any  thing  but  just,  and  extremely 
unsafe,  as  it  would  shake  tiUes  to  property  in 
many  instances ;  and  in  MaundreU  v.  Maun" 
drell,  10  Ves.  246,  the  Lord  Chancellor  said, 
''  it  was  not  necessary  always  to  have  a  term 
assigned  on  a  new  purchase,''  10  Ves.  259. 
In  Doe  d.  Blacknell  v.  Plowman,  2  B.  &  Ad. 
573,  Lord  Tenterden  said,  "  that  the  doctrine 
laid  down  in  Doe  v.  Hilder,  and  Doe  v.  fFrigH, 
had  been  questioned."  The  case  was  as  fol- 
lows : — In  1772  a  term  of  1000  years  was 
created  by  deed,  for  the  purpose  of  securiiig 
5000/. ;  and  in  1787,  the  principal  and  interest 
having  been  ynd,  the  residue  of  t^e  term 
was  assigned  in  trnst  for  the  devisees  of  the 
person  who  created  the  term.  In  1789  the 
premises  were  conveyed  to  a  purchaser  by 
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deed,  and  the  residae  of  the  term  wa«  as- 
signed in  trust  for  the  purchaser,  her  heirs 
and  assigns,  or  as  she  should  appoint,  and 
in  the  mean  time  to  attend  the  mheritance. 
The  purchaser  entered  into  possession  of  the 
premises,  and  continued  so  possessed  till  her 
death.  In  1808  she  executed  a  inarrii^e  settle- 
ment,  reserving  to  herself  a  power  ofappoint- 
ment,  by  deed  or  will;  and  after  the  marriage 
she,  in  1813,  devised  all  her  real  estate.  Neither 
in  the  settlement  nor  in  the  will  was  any  men- 
lion  made  of  the  term  of  1000  years.  She  and 
her  husband  having  both  died,  it  was  held,  on 
ejectment  brought  By  the  heir  at  law,  that  there 
were  no  premises  from  which  a  surrender  of 
the  term  could  be  presumed.  Also  in  Day  v 
fnUiami,  2  Cromp.  &  Jer.  460,  (which  has 
been  overlooked  by  Sir  Edward  Susrden,  in  his 
treatise  on  V.  &  P.)  Bayley,  D.  said.  "  he  had 
frequently  talked  with  Lord  Tenterden  on  the 
subject,  and  they  had  agreed  in  thinking,  that 
the  rule  as  to  presuming  surrenders  had  gone 
far  enough,  and  that  it  ought  not  to  be  extend- 
ed.'' The  doctrine  estabrished  in  Doe  v.  Hil- 
der  and  Doe  v.  fFright,  recognising  the  pre- 
sumed surrender  of  terms,  must  be  considered 
entirely  overruled,  and  these  cases  are  conse- 
quently now  of  no  weight.  The  importance  of 
obtainini^  all  outstanding  terms  cannot  be  too 
strongly  impxessed  on  purchasers. 

J. 


SURNAMES. 

As  to  the  change  of  name,  a  man  may  at  any 
time  assume  any  surname  at  his  pleasure,  not 
being  for  any  fraudulent  purpose,  for  such  tur- 
name  is  only  a  patronymic,  or  name  of  reputa- 
tion. A  marriage  by  an  assumed  name,  being 
the  reputed  name  of  the  party,  would  be  good. 
An  act  of  parliament  giving  a  new  name,  does 
not  take  away  the  former  name ;  and  as  to  the 
king's  license,  it  merely  permits  the  PArtyto 
take,  but  does  not  give,  16  Yes.  100.  The 
king's  license  is  of  itMlf  nothing ;  the  license 
is  merely  a  more  respectable  sanction  for 
changing  the  same,  and  prevents  any  disre- 
putable inference.  The  license  is  merely  per. 
missive;  and  a  name,  without  fraud,  may  as 
well  be  assumed  without  license  as  with  it.  If 
lands  are  linuted  to  a  party  in  fee,  mth  the 
following  injunction,  "  he  taking  and  using 
the  surname  of  B.  within  three  years,"  j4,,  by 
•using  the  surname,  without  a  license  or  act  of 
parliament,  is  sufficientiy  complying  with  the 
injunction  to  entitie  the  party  to  the  estates. 
If  the  testator  declares  that  the  name  shall  be 
effectually  changed,  an  act  of  parliament  would 
be  perhaps  necessary,  as  the  effectual  mode  of 
chan^ng  the  surname;  for. this  is  compulsory, 
the  king's  license  b  only  permissive.  If  a  man 
obliges  nimself  hy  a  fslse  surname,  he  shall  be 
estopped  to  avoid  it,  because  he  may  have 
divers  names ;  it  is  sufficient  if  it  appear  by 
evidence  that  he  was  the  same  person  who 
sealed  and  delivered  the  obligation.  Vin.  Abr. 
Obligation  (B.)  Reevee  v.  Slater,  7  Bar.  &  C. 
486.    No  party  shall  be  allowed  to  defeat  any 


instrument  sealed  and  delivered  by  lum  as  bis 
deed,  by  insbing  on  a  variation  between  the 
name  in  the  deed  and  his  real  or  usual  name : 
he  pro  hae  vice  may  be  said  to  adopt  the  name 
written;  and  it  appears  that  a  man  mav as- 
sume surnames  at  his  pleasure,  for  he  may  have 
"divers  at  divers  tiroes."  Go.&Litt.3a.  2Bos. 
&  P.  338.  7  Bam.  &  C.  486.  Yet  a  person 
can  only  have  one  Christian  name ;  if  he  be 
called  John  Job,  vet  it  u  but  one  name,  and 
should  be  written  John— Job.  Co.  &  Litt.  3  a.  3 
Mau.  &  S.  263.  It  is  stated  by  Lord  Coke, 
that  the  Christian  name  given  at  baptism  may 
be  changed  at  confirmation,  and  then  the  bap- 
tismal name  b  gone,  and  should  not  be  used 
agun ;  and  Lord  Thurlow  speaks  to  the  same 
effect,  in  Delmar  v.  RoMio,  1  Yes.  jun.  416. 


PARLIAMENTARY  RETURNS. 


BAILABLB    WRITS. 

Return  of  the  number  of  bailable  vnits 
bsued  out  of  the  Courts  of  King's  Bench, 
Common  Pleas,  and  Exchequer,  from  1st  Jan. 
1830,  to  31st  Dec.  1834. 

Court  i^King^e  Bench. 

Number  of  writs  issued  out  of  the  Court  of 
King's  Bench,  from  1st  Jan.  1830,  to  3l8t 
Dec.  1834,  63,793. 

Wadham  Wtndham. 

King's  Bench  Office,  Temple,  4th  April,  1835. 


Court  of  Common  Pteae. 

The  number  of  bailable  writs  issued  out  of 
the  Court  of  Common  Pleas,  from  the  1st  day 
of  Jan.  1830,  to  tiie  31st  day  of  Dec.  1834, 
were,  in  the  totals,  22,794. 

N.  C.  TiNOAU 

Bedford  Square,  7th  April,  1835. 


Court  of  Exchequer  of  Pleas* 

BaUable  writs  1830—1,690. 
1831—6,308. 
1832—9,234, 
1833—8,670. 
1834--8,769. 

We  have  not  included  alias  or  pluries  writs  ia 
bailable  actions,  where  the  first  writ  was  not 
executed,  presuming  the  return  intended  was 
of  the  number  of  actions  during  that  period, 
in  which  bailable  process  had  been  issued. 

Kekrick  Collxtt, 

Edmund  Walks r, 

Two  of  the  Masters,  &c. 

Exchequer  Office,  Lincoln's  Inn,  \ 
23d  March,  1835.  / 


Miacelhmea.-^tqtAiy  SUiinge. 
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MISCELLANEA. 


Anecdote  of  Baron  Hullock. — ^In  a 
cause  which  he  led,  he  was  particularly  instruct- 
ed not  to  produce  a  certain  deed  unless  it 
should  be  absolutely  necessary.  Notwithstand- 
ing this  injunction,  he  produced  it  before  it 
was  necessary,  with  the  view  of  deciding  the 
business  at  once.  On  examination,  it  proved 
to  have  been  forged  by  his  client's  attorney, 
who  was  seated  behind  him  at  the  time,  and 
who  had  warmly  remonstrated  sffainst  the 
course  which  he  had  pursued.  Mr.  Justice 
Bayley,  who  was  trying  the  cause,  ordered  the 
deed  to  be  impounded,  that  it  might  be  made 
the  subject  of  a  prosecution.  Before  this 
could  be  done,  however,  Mr.  Hullock  request- 
ed leave  to  inspect  it,  and  on  its  being  handed 
to  hiai,  immediately  returned  it  to  his  bag. 
The  Judge  remonstrated  {  but  in  vain.  No 
power  on  earth,  Mr.  Hullock  replied,  should 
induce  him  to  surrender  it :  he  had  incautious- 
ly put  the  life  of  a  fellow  creature  in  peril ; 
and  though  he  had  acted  to  the  best  of  his 
discretion,  he  should  never  be  happy  agiun 
were  a  fatal  result  to  ensue.  Mr.  Justice  Bay- 
ley,  not  sorry  perhaps  to  have  an  excuse  for 
assisting  the  design,  continued  to  insist  on 
the  delivery  of  the  d^ed,  but  declined  taking 
decisive  measures  until  he  had  consulted  with 
the  associate  Judge.  The  consi^tation  came 
too  late;  for  the  deed  was  destroyed  without 
delay,  and  the  attorney  escaped. — j^nn^  Biog, 


ROLLS  SITTINGS, 

/a  and  after  Trimty  Term^  1836. 

At  Westminster. 


Wednesday 
Thursday  . 

Friday 

Saturday  . 
Monday  . 
Tuesday  . 
Wednesday 
Thursday  . 
Friday  . 
Saturday  . 
Monday  . 
Tuesday  . 
Wednesday 
Thursday  . 
Friday 
Saturday  . 
Monday  . 
Tuesday  . 
Wednesday 


Thursday  . 
Friday 


May  27  |  Motion^. 

{Pleas,         Demurrers, 
Causes,  Funher  Di- 
rections,    and    Ex- 
ceptions. 
oQ  /  Petiuons  in  the  Oenenl 
•    ^\     Paper. 

Pleas,         Demurrers, 
Causes,  Further  Di- 
rections,   and    Ex- 
ceptions. 
Motions. 

Pleas,         Demurrers^ 
.     Causes,  Further  Di- 
f     rections,    and    Ex- 
ceptions 

Motions. 

Pleas,  Demnrrera, 
Causes,  Further  Di- 
rections, and  Ex- 
ceptions. 

Motions. 


.  30 
June  1 

.  2 

.  3. 

.  4 

.  6 

.  6 

.  8 

.  9 

.  lOJ 

.  11 

.  12 

.  13 

.  16 

.  16J 

.  17 


At  tU  RoUi. 

1  Petitions  in  the  General 
.    18  >     Pbper,  and  to  swear 

)     in  Solicitors. 
.    19  I  Short  Causes. 


Causes,  Further  Directions,  and  Petitions 
by  Consent,  every  Friday,  at  the  Sitting  of  the 
Court. 


EXCHEQUER. 
TrinUtf  Term,  1836. 


Wednesday 
Thursday  . 
Friday 
London,  Nut  Priui,  Saturday  . 
Monday  . 
Tuesday  . 
Wednesday 
Thursday  . 

Middlc8Cx,iVl»iPrii».{s"|J^^^y  * 

Monday    . 
Tuesday    . 

Friday 
London,  Nisi  Priut.       Saturday  • 

Monday    . 
London,  NUi  Priui.      Tuesday   . 

Wednesday 


May  27 

.    28 

.    29 

.    30 

June  1 

2 

!      3 

.      4 

6 

.      6 

.      8 

.      9 

10 

11 

.    12 

.     13 

.     16 

.     16 

.    17 


Term  bejnns. 

Equity,  Petitions  and  Motions,  Lord  Ahinger. 

Ditto,  Causes,  Mr.  Baron  Aldergtm, 

Petitions  and  Motions,  Lord  Afnnger, 

Special  Paper. 

Equity,  Further  Directions,  &aLord  Adinger. 

Special  Paper  and  Error. 

Equity,  Petitions  and  Motions,  Lord  Abinger, 

Special  PaperandEquity  Causes,  Baron^/</er#oii. 

Error. 

Special  Paper. 

Equity,  Petitions  and  Motions,  Lord  Ahinger. 

Ditto,  Further  Directions,  &c. 

Ditto  Causes,  Mr.  Baron  Alderson. 

Ditto  Petitions  and  Motions,  Lord  Abinger. 

Term  ends. 
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BARRISTERS  CALLED. 
Baiter  Term,  1836. 


LiNcoLNS  Inn. 

John  Bavley,  Esq. 

John  Dekswer  Framptoi^  Esq. 

Robert  James  Tennentj  Esq. 

Richard  Wood,  Esq. 

Joseph  Slater,  Eso. 

Benson  Blundell,  Esq. 

William  John  Campbell  Allen^  Esq. 

¥niliam  Scurfield  Grey,  Esq. 

Samuel  Oale,  E8<j. 

Edward  Robert  Simmons,  Esq. 

William  Rawson  Havens,  Esq. 

Alfred  Morsan^  T 

Fitzowen  Skinn< 

John  Shaw  ] 

Geoige  Burdett,  Esq. 

William  Maurice  Herbert,  Esq. 


iwson  navens,  liii 
raan,  Esq. 
Ikinner,  Esq. 
'  Drinkald,  Esq. 


INNER  TSUPLB. 

Edward  Cooke,  Esq. 
Joseph  St.  John  Yates,  Esq. 
Thomas  Henry  Benjamin  Bund,  Esq. 
William  Frederick  Beadon,  Esq. 
Thomas  Keogh,  Esq. 
Alfred  Caswall,  Esq. 
Edward  Ings,  Esq. 
John  Leigh,  Esq. 

JilDDIiB  TBMPLB. 

WUllam  Augustus  Gordon  Hake,  Esq. 

Richard  Burroughs,  Esq. 

Charles  Valentine  Worsley,  Esq. 

Francis  Burgess,  Esq. 

William  Powis,  Esq. 

Joshua  Wigley  Bateman,  Esq. 

John  Young  Kemp,  Esq. 

John  Watts  Ebdeo,  Esq. 


MASTERS  EXTRAORDINARY  IN 
CHANCERY. 


Frrnn  April  21 ,  to  May  19, 1836,  both  inclusive, 
with  dutee  when  Gazetted. 

Craddock,  Geoive  William,  Nuneaton,  War- 
wick.   May  19. 

Gregson,William,Rochford,  Essex.   May  1. 

Payne  Richard  Ecroyd,  Leeds,  York.    May  19. 


PERPETUAL  COMMISSIONERS  UNDER 
THB  FINE  AND  RECOVERY  ACT, 


Lancashirb. 

John  Postlethwaite  Myers,  1  Broughton  in 
WiUiam  Blendall,  /     Furness. 

Robert  Field,  Cartmel. 

LiNCOLNSHIRB. 

George  Kewney,  Grantham. 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 


From  April  21,  to  May  19, 18.'^5,  both  inclusive, 
with  dates  when  Gazetted^ 

*s*  The  names  printed  in  Italics  are  the 
Partners  who  receive  and  pay  debts. 


Appleby,    Samuel,  and    Richard  Chamock, 
Raymoi 
at  Law  and  Solicitors.  April  28. 


rmond  Buildings,  Gray*s  Inn,  Attorneys 


Goodman,  Timothy,  and  Thomas  Herbert 
Griffith,  Warminster,  Wilte,  Attorneys  and 
Solicitors.    May  12. 

Rowley,  Alexander  Butler,  and  James  Stain* 
bank,  Manchester,  Solicitors.    May  6. 

Umney,  Alfred,  and  Elijah  Litchfield,  Chan- 
cery Lane»  Attorneys  at  Law,  and  Solicitors. 
May  15. 


INCORPORATED  LAW  SOCIETY. 


MBKBBRS  ADMITTBD. 

May,  1835. 

Morland»  Georee  Bowes,  Abingdon. 
Townsend,  Jackson,  10,  Gray's  Inn  Square. 
Latter,  Robert  Booth,  Bromley,  Kent. 
Pycroft,  Edmund,  1,  South  Square,  Gray's  Inn. 
Keysef,  Henry,  36,  Lincoln's  Inn  Fielas. 
WiJcot'ks,  James,  Lombard  Street. 
King,  Wm.  Charles,  Serjeants'  Inn,  Fleet  St. 
27M  May,  1835. 


New  PtMcatitms.^Sankrt^iciei  9uperseded.^Bankrupt8. 
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LIST  OF  NEW  PUBLICATIONS. 


A  Dif^est  of  tbe  new  Statutes  and  Rules, 
with  Cases  commencing  with  11  G.  4,  alpha- 
beticaUy  arrans^ed,  with  an  Appendix  of  Sta- 
tutes. ByR.  CSeweU^Esq.  Pncel4«.  boards. 

Cases  of  Controverted  Elections  in  the 
Twelfth  Parliament  of  the  United  Kingdom. 
By  H.  J.  Perry,  and  ^.  W.  Knapp,  Esqrs. 
Vol.  n.  Part  I.    Price  6«. 

A  Practical  Treatise  on  the  Law  of  Life  An- 
nuities, with  Precedents  and  Stdtntes.  By  J. 
B.  Kelly,  Esq.    Price  lOs.  Sd-  boards. 

A  Supplement  to  the  Bankrupt  Acts,  with 
Forms  and  Costs.  By  C  Sturgeon,  Esq.  Price 
lOf.  6d.  boards. 

Rq>orts  of  Cases  in  the  Courts  of  Exchequer. 
By  Cf.  Crompton,  R.  Meeaun,  and  H.  Roscoe, 
Esqrs.  HUary  Term,  5  W.  4.  Vol.  I.  Part  IV. 
Price  7#. 


BANKRUPTCIES  SUPERSEDED. 

FinrnJprilQU  to  Mag  19,  188.'^,  fro(4  inclurine, 
with  Datet  vhtn  ifozetud. 

Ball,  Wm.,  Worcester,  Skin  Merchant  and  Leather  Drcwer, 

and  Glove  Factor.    May  15. 
Haynes,  Geo.,  Trinity  Street,  8outhwark,VictuaHer.  May  16. 
Layfleld,  Thomas,  and  William  Layfield,  Silver  Street,  St. 

Jamc«*s,  Tavlors.    May  (. 
Race.    Jones,   Wells.next-the-8ea,   Nocfulk,  Grocer   and 

Draper.     May  13. 
Ward,  William,  Coventry,  Ribbon  Manufacturer.    May  12. 


BANKRUPTS. 

/VoM  Jfira  21,  to  May  19.  188ft,  both  inetnahe, 
with  Dotf  whem.  gozeUed, 

Archbald,  William  Annstus,  Phoenix  Sugar  Refinery,  Rat- 

diffe  Cross,  and  Back  Laoe,  St.  George*s  in  the  East, 

Middleacz,  Sugar  Refiner.       Jdlimgtom  k,  Co,,  Bedford 

B0«  :  Grotaai,  Off.  Ass.     May  6. 
Adams,  John,  Bridge  Foot,  Vauxball,  Surrey,  Com  Dealer. 

PrUekard  &  Co.,  N««  Bridge  Street:  OoldtmUt,  Off.  Ass. 

May  ft. 
Browett,  Thomas,  Northampton,  Tin-plate-worker  and  Bra- 

aicr.       JBug,  Tokenhooae   Yard:    Mesm.  JUMMom, 

Northampton.    Apr.  24. 
Backhouse,  Thomas,  Wakefield,  York,  Plumber  k  Glazier. 

Prttum,  Tokenhouse  Yard :   fVMitham,  Wakefield.  Apr. 

BeiU  Christopher  Robinson,  Leeds,  York,  Cluth  Merchant' 
StroMrwa$e$  k  Co.,  Bamard*s  Inn :   Blatkburn,  Leeds 

Boditt,  Wm.,  Cheethara  Street,  Cbectbam,  Manchester, 
Agent  and  Hair  Dreiser.  Rowley,  Manchester :  Cuoe{)e 
k  Co.,  Southampton  Buildings,  Chancery  Lane.  Apr. 
28. 

Browne,  John,  and  Edmund  Browne,  Bath,  Stationers. 
Joars,  Crosby  Square,  fiiahopsgate:  HelUugt,  Bath. 
May  1. 

Bannister,  Wm.  Powell,  Harley  Mews,  St.  Mary-le-bone, 
Middlesex,  Hackneyman.  Grten,  Off.  Ass.:  ibcUe,  Bar- 
nard's Inn.    Mayb. 

Bishton,  John,  Edward  Kenipson,  William  John  Jellicone, 
and  William  Callum,  Cfapponfield  Iron  Works,  near 
Wolverhampton,  Stafford,  Ironmasters.  Cape$,  Raymond 
Buildings,  Gray's  Inn:  ifo/yooAe  &  Co.,  Wolverhamp- 
ton.   May  8. 


Badenach,  George,  and  Thomas  JenkinM»ii|  IdverpooL  Bit»- 
ken.  Ckmer,  Staple  Inn  :   lAweaport,  Liverpool,  May  8. 

Boast,  David.  County  Terrace,  New  Kent  Road,  Surrey.  Sur* 
geon  and  Apothecary,  Chemist  and  Druggist.  JbboH, 
Off.  Ass.:  Messrs.  Harrigon,  Bond  Court,  Walhrook. 
Mav  16. 

Bass,  Charles,  Kingstou-upon-BuU,  ]nn-keepcr.  Bdcker, 
Off.  Ass. :  MUler,  Ely  Place.    May  19. 

Bazsmi,  Anthony,.  High  Hulbom.  Wax  and  Composition 


Svtith,  King's  Arms  Yard,  ^le- 
May  19. 


Doll  Manufacturer. 

man  Street :  GoUomiJ,  Off.  Ass. 

irn,    William,  Gloucester,  Victualler.       Messrs.  IfutU 

Gloucester:  Ga/swort&y  k  Co.,  Cook's  Court,  Lincoln's, 

Inn.    May  19. 
Crosby,  Thomas,  Nottingham,  Dyer.       Sharpo  k  Co.,  Old 

Jewry  :  Grokam,  Off.  Ass.     Apr.  28. 
Chapman,  George    Frederick,    LiUleham   and   Exmooth, 

Devon,  Hotel  and  Lodging-bouse  Keeper.  Clowes  k  Co., 

Temple :   Laidmam,  Exbter.    Apr.  28. 
Cbeetham,  Wm.,  Austin  Friars,  Old  Broad  Street,  Gun- 
,      «.    ^     .        .,.^^        ^   ^      Cannon  Street: 


powder  Merchant.       ICirftmoa  k  Co.,  C 
£ceJHw<ol^  Off.  Asa.    May  I. 
Idwail,  James,    New  Crane,  Shadwell,   1 


Caldwail,  James,    New  Crane,  Shadwell,   Middleaey,   U. 

censed  Victualler,  Coal  Merchant,  k  Machinist.    GoI<, 

Lime  Street,   Lcadenhall  Street :    TVrfiumd;  Off.  Ass, 

May  1. 
Church,  |Wm.  Aston,  near  Birmingham,  Civil  Engineer. 

Jdlmium  k  Co^  Bedfoid  Row :    mUi,  BimfnghiS. 

Cooper,  Wnu  Joseph,  nnd  James  Beattie,  North  Shield*, 
Northumberland,  Drapen .  WUttimuom  k  Co.,  Yerulain 
Buildings,  Gray's  Inn.  Ingledew,  Newcaitle-upoo- 
IVne  :  Tiaiey,  North  Shields.    May  12. 

Daniell,  ThoMas,  Michael-church  Court,  Hereford,  Copper 
Smelter.  Simmons  k  Co.,  Truro ;  Newtom  k  Co.,  South 
Square,  Grays  Inn.    Apr.  28. 

Dunn,  Maurice,  Preston,  Lancaster,  Wine  Merchant.  CAct- 
ter,  Suplcinn:  Jiaydock,  Preston.    Apr.  28. 

De  Carle.  Eli,  Nonricb.  Grocec  Clarke  if  Co.,  Lincoln's 
Inn  Fields :  BeekwUh  k  Co.,  Noiwich.    May  ft. 

Downs,  Joseph,  West  Retford,  Nottingham,  Grocer.  B«l^ 
Bedford  Rofw :  Cartwright.  Buwtry.    May  6. 

Dymock,  Ralph,  Oxford,  Saddler.  Robiiuon  k  Co.,  Charter- 
house Square:    Z)iu</ey,  Oxford.    May  12. 

Evans,  John,  Bridge  Street,  Lambeth.  Surrey,  Grocer. 
Bromley,  South  bquarc.  Gray *s  Inn :  fVhitmore,  Off.  Am. 
May  8. 

Elliott,  Richard,  Princes'Street,  Coventry  Street,  Westmin- 
ster, Victualler.  Green,  Off.  Ass. :  Si^rer,  Clement* t  Inn. 
Mav  8. 

Ford,  John,  Fieldgate  Street,  Whitechapel,  Iron  Founder 
BelcUr,  Off.  Ass. :    Pearco  k  Co,,  5t.  Swlthin's  Laife 


Mav  ft. 
is«,  Joi 


Glasf,  Joseph,  White  Hart  Street,  Drury  Lane,  Victualler. 

ScargUl  k  Co.,  Hatton   Court,  Threadneedte  Street : 

Cannon,  Off.  Ats.    May  19. 
Griffiths,  William,  jun.,  Wellington  Street,  Strand,  Booksel- 
ler and  Publteher.    X.«ster,  New  Inn :  Lackington,  Off. 

Ass.    May  12. 
Gunning,  William  Broadbent,  Egham,  Surrey,  Bricklayer. 

BnO,  Ely  Place :  Caaaim,  Off.  Au.    May  12. 
Goldsmid,  Lionel   Prager,   Quadrant,   Regent  Street,  Bill 

Broker.    Patenon  k  Co.,  Old  Broad  Street :    Clark,  Off. 

Ass.    May  19. 
Harris,  Wm.,  Fareham,  Southampton,  Cattle  orSheepsales- 

man.    BUhop,  Serjeant's  Inn.  Chancery  Lane  :   Messrs. 

IToaaea,  Shaftesbury.    Apr,  21. 
Hogarth,  William,  Newcastle-upon-Tyne,  Builder.    Oiftioii, 

Newcastle-upon-TVne :  ^i^MMs  k  Co ,  Frederick's  Place, 

Old  Jewry.    Apr.  84. 
Hennell,  Frederick,  Air  Street,  St.  James's,  Tailor.  Groom, 

Off.  Aa». ;  BsU,  Vine  Street,  Regent  Street.    May  1. 
Hickson,  Wilson,  Lincoln,  Grocer.    Scoit,  Uncolni  Inn 

Fields  :  Moore,  Lincoln.     May  8. 
Houlder,  William,  Paignton  ana  Brixham»   Devoii.  Ten 

Dcalier  and  Dealer  in  Toys.     Danuon,  Bread  Street, 

Chcapside :  Jokneon,  Off'  Ass.   May  12. 
Hall.  John,  Edgworth,  Lancaster,  and  Ja»er  Wager,  of 

Wirksworth,  Derby,  Calico  Printers.    JSSnf  k  Co.,  Man- 

Chester.    May  19. 
Hancock,  Simon  Cole^  Newbury,  Berks,  Cheese  and  Bacon 

Factor.   Pmmger,  Newbury  :  Parker,  St.  PauPs Church- 
yard.   May  19. 
Haynes,  William,  Coin,  St.  Aldwyn'i,  Gloucester,  Miller- 

Trinder,  Lincoln's  Inn  Fields:   MuUingt,  Cirencester. 

May  19. 
Hall,  Robert,   Newcastle-upon-Tyne.  Hatter.     Grem,  Off. 

Ass. :  Seoa  k  Co.,  St.  Mildred's  Court,  Poultry.    May 

12. 
Hackett,  John,  Leicester,  Printer  and  Engraver.    Holma  k 

Co.,  New  Inn:  iiToad,  Leicester.    May  18. 
Jarman,  Charles,  West  Smithfleld,  Woollen  Draper,  Tailor 

k  Trader.    Broac^JUoa  k  Co.,  Falcon  Square :  Cannam, 

Off.  Ass.    May  1. 
James,  lliomas,  LJanxammarch,  Brecon,  Flannel  Manufkc- 

turer.    Faughan  k  Co.,  Brecon :  Btcknetl  k  Co.,  Lin- 
coln's Inn.    May  I. 
Johnson,  Wm.,  Gracechurch  Street,  Auctioneer,  and'Croy- 

don,  Surrey,  Pawnbroker.      fVilU$  k  Co.,  Tokenhouse 

Yard :  Graham,  Off.  Ass.    May  19. 
Kirkby,  Thomas,  sen.^  Harbour  Flatt,  Westmoreland,  and 

Thomas  Kirkby,  lun.,  Smelthouse  Mills,  Ripon.  York, 

Flax  Dressers  and  Spinners.     Johmton  k  Co.,  Ten^ple: 

Taylor,  Knaresborough.    May  1. 
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KlrkUnd.  Mtttli*w,  and  Gtorge  BobiiMon,  Manchoter,  and 
"  iBJackb«rn,Ianc«.ter.M».Un M"«factuj«j.  ffUc*cocfc, 


**  <Whi«iVHa«t.:  BrW»«r,  Fintbury  Circm.    MajrW. 
•M,  Off.  Am.     MmpT 


PenriS[' J?iiph,  and  Matthew  Andrew.  Old  Change,  Un- 
dS5,  wSehoSeman.     Sfl  &  Co.,  Bowchnrch-yard : 

ihJRJ^'  fti).1St  Il!?e  'Badfoid.  NotUnaham,  Lac4» 
'%52!^V5Sl'^rayrinn:    PK«li«rtt,  Ifottingham. 

Pailf  7^ph,  Bury  St.  Bdmund^  Snifolk,  LeatherCutter  & 

Cordwiner.  Tf-atmaafc  Co.,  BuiySt.  Edmunds  :  MW- 

li?&Co"8ymondilmi,  Chancery  Une.    May  15. 

w-^dhlid    Fr^erick.  and  Charict  Mamina,  Tumhan*  Green 

"^^^i^kSSeSUlth.  Mlddl«ex,  »chaohna.ter..  Cr^^ 

lUm1;Jri^c,  Brighton,  8u.iex,(2otJ»l>ealer.rih«ir^ 
^oJr  vuT  •  ^Ma»«  *  Co,^  Cliilbrd»a  Inn.    May  I . 
Vio^  ^nf^^^'f'^^^^  ^^V^^   CommercLil  Road, 
iScr.  FSer,atilr.8ieTeni'.0ffice,Gray'.  Inn  Square: 

Z^nr ''  i^£::r^S:iiJo3i^S:  'iuney.^^rotter. 

Savers.  William,  Horsham.  Suasex.  Baker.       ^•"'f^*  f®** 
^  feam'.  Bulldinp,  Chancery  Lane :   Mnmm,  Off.  A-s. 

Bmaflwo^VThomas.  Birmingham.  Warwick,  Grocer.    Gem 
AKS^fcarey  Striet,  LincSln*.  inn :  I^d,  Birmingham. 

8an5f.'-R!»bert  Wagon.  ^r^tByder  Street,  St^^mesV 
Westminster,  Dealer.     Grwm,  Off.  Ass. .  fVKer,  run 

atroSd*^m"'D^?kin^Woolhamton.  Berks,  Linen  and 
**^vfeoS"b.5S?«d  Haberdasher.    »r«n.e.  Leadenhall 

Scot^o^r^ie^nlrfp:  3^^^  Token. 
^^,^t''J^.S^^^  Chan. 

T.VW  WiUuIS  HItchin,  Herts,  Cow  Dealer.  EdwaHi,  Off. 
^AM!:§iSS.SouSSnpton  Buildings,  Chancery  lane. 

•n.»m^!f'Wm    Brassington,  Derby,  Cattle  Jobber.    Hub. 
^lSS,^^^&^:J^ngtai  h  Co.,  Bedford  Bow. 

•r«^%i!^M  Leishton.  Comhill,  Vintner  and  Coffeehouse 
^"^J^  G^Oi^^t'  Hdens.  Blshopsgaie :    Goid- 

TVe*^teUi^bridJ?'8S^p  Cattle  and  Sheep Salwrnan. 
^'<SSir  Off.  ASS.  ;&«<»*  *  Co.,  Southampton  Street, 

T««i?Wm'*Z;d1fen^'Davey.  Bermondsey,  Paper Manu- 
^^fcJtSen.'  "k "&  7«..  Ely  Place.  Holbom :  Cterk,  Off. 

•r».^^f««  ^SLiid  Oxford  Street,  Ironmonger.    ^Mof^Off. 

Todd,  Ril£?  ChelteoW  Gloucester,  BuUder.    »rjUojj, 
liinrt  finch  Walk.  Temple:     Hgatt    h  Co.,  New- 

Th>u~Jikr jfrn^  Sud^^^^  H'er,  Uncaster,  Manu- 

ftctSrin^  cSmist.     Bl^ksiock  &  Co.,  Temple:   Deoae 

ThoS.Sn:Wm?Sl;»LSe,  Tower  ^^f^.^SiJIf'SSSt 
^diwdf.  Off. Ass.:  Faiersoa  U  Co.,  Old  Broad  Street. 
Mays. 


Tonks.  Joseph,  Birmrngham,  Wire  Worker.  HorrUom,  Bir- 
mingham :  Newum,  South  Square,  Gray'h  Inn :  BcasM 
k  Co.,  Birmingham.    May  16. 


UUithome,  Charles  More,  Red  Lion  Square,  Broker.  mA- 
ardttm  &  Co.,  Golden  Square :    Clark,  Off.  Ass.    Ma;  K 

Vaughan,  Richard,  Freeman's  Court.  Cheapside.  Coffee- 
house  Keener.  Gale,  Baslnghafi  Street:  fPUlmerf, 
Off.  Ass.     Mays. 

Woodward,  Tho.,  Piccadilly,  Tea  Dealer  &  Grocer.  Ed- 
vordi,  Off.  ASS. :  ^oddoa,  Philpot  Lane.    May  16. 

Watts,  Wm.,  Lutterworth,  Leicester,  Cattle  Dealer  Ie  Coach 
Proprietor.  JTblme  fc  Co^  Mew  Inn ;  Mask,  Lutter- 
worth.   May  15.  ^  ^  .^ 

Williams,  Wra..  Pontymrile,  Panteague,  Monmouth,  Shop- 
keeper. miUtmu,  Verulam  Buildings,  Gray's  Inn : 
i>ao<s,  Abergafenny.     Apr. 21.  _      .......  ^   , 

Webster,  Alexander,  St.  Michael*s  Alley.  Comhill,  Vjctual- 
lei  and  Tavern  Keeper.  Grtta,  Off.  Ass. :  IFatson, 
Lincoln's  Inn  Fields.    Apr.  28.  ^_ 

WillU,  John,  Poplar,  Middlesex,  Victualler.  6ttio«,Off. 
Ass.;  Uendenom  &  Co.,  Leaan  Street,  Ooodman'h 
Fields.    Apr.  28.  ^„^^. 

WesUey,  Tho.,  Colei^ill  Street,  Eaton  Square,  Middlesex, 
Baker  and  Dealer.  Giteon,  0&  Am.:  Kmhu,  Staple 
Inn.    Apr.  6. 


THE  EDITOR'S  LETTER-BOX. 


The  Reports  under  the  Real  Propertv,  Com- 
mon Law,  Criminal  Law,  Municipal  Corpora- 
tion, and  Ecclesiastical  Commissions,  may  be 
obtained  either  separately  or  collectively,  of  the 
Publishers  of  this  work.  Of  some  of  the  Re- 
ports a  small  number  of  copies  only  remain. 

The  "Disputed  Decision'*  of  Lord  Brougham, 
which  has  been  sent  us,  shall  be  considered. 

The  Queries  and  Answers  of  L  j  "  Mentor ;" 
A ;  "  Minor ;»'  W.Y.C.  j  Carolup ;  andW.W.B. ; 
have  been  received.  These  Communications 
are  generally  taken  in  the  order  in  which  they 
arrive.  We  cannot  always  accommodate  those 
who  request  an  immediate  insertion. 

We  assure  Z.  we  have  no  intention  to  give  a 
preference  to  any  one  in  the  admission  of  the 
contributions  sent  to  us.  The  delay  has  been 
accidental  or  unavoidable. 

The  complaint  agunst  the  recent  holidays  at 
the  Accountant  General's  Office,  shall  be  at- 
tended to. 

The  letter  of;"  Veritas,"  on  the  Taxation  of 
Costs  in  actions  under  20/.  entered  for  trial  at 
iVf>t  Prius,  shaU  be  inserted. 

We  thank  a  Correspondent  for  his  commu- 
nication, and  the  loan  of  the  papers  in  the  case 
of  the  King's  Somerset  Herald. 

The  Digest  of  Cases,  of  which  the  Second 
Quarterly  Part  is  just  published,  (price  2s.) 
forms  with  the  "Commentaries  on  the  Sta- 
tutes,*' effecting  alterations  in  the  Law  each 
Session,  au  annual  Volume,  which  appears 
more  and  more  to  meet  the  approval  of  the 
profession* 


tRtt  UtqM  tRbwt\^tt. 
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SATURDAY,  JUNE  6,  1835.      No.  CCLXXIII. 


—  "  Quod  magis  ad  nos 

P^rtinet,  et  nescire  malnm  est,  agttainii8« 


HORAT. 


ON  THE  FORCE  OF  FOREIGN 
JUDGMENTS. 


Ik  the  recent  case  of  Alwen  Y.Fumwal,*-— 
familiar  to  many  of  our  readers,  as  an  act^  ^n 
of  considerable  importance  on  a  foreign  judg- 
ment,— Mr.BaronParAe,  in  the  course  of  the 
argument,  referred  to  Martin  v.  Nicholls,^ 
where  the  Vice- Chancellor,  greatly  to  tiie 
surprise  of  the  profession,  decided  that  a 
foreign  judgment  was  not  examinable. 
Thus  referred  to,  it  might  seem  that  that 
decision  was  adopted  by  the  learned  Baron, 
in  which  case  we  should  distrust  our  dissent 
from  it;  but  we  rather  believe  the  learned 
Baron  only  wished  to  bring  the  case  under 
discussion;  a  supposition  which  is  strengthen- 
ed by  tiie  absence  of  all  allusion  to  the  case, 
when  the  learned  Baron  delivered  judgment; 
to  which  we  may  add  the  fact,  l^t  in  Aliven 
V.  Anttvo/,  the  learned  Baron  did  most  ela- 
borately examine  the  foreign  judgment.  In- 
deed to  us  it  seems  that  no  Court  of  Law  has 
yet  given'  its  sanction  to  the  decision;  and  as 
we  consider  it  opposed  to  the  main  current 
of  the  previous  authorities,  we  propose  to 
consider  how  far  the  grounds  on  which  alone 
the  Vice-Chancellor  has  rested  it,  are  ten- 
able :  tiie  importance  of  the  question,  we  are 
sure,  will  justify  our  freedom. 

The  question  camebefore  the  Vice-Chan- 
cellor, uponageneral  demurrer  toabill,  which 
stated  that  the  defendants,  as  the  personal  re- 
presentatives of  P.  Nicholls  deceased,  had 
obtained  against  the  plaintiff  a  judgment  in 
the  Common  Pleas  of  Antigua  for  2,700/., 
being  the  amount  paid  by  Nicholls  to  the 
plaintifF  for  the  purchase  ai  an  estate  which 
parties  claiming  under  a  title  adverse  to 
tiiat  of  the  plsontiff  had  subsequently  re- 
covered from  him ;  and  this  recovery  of  the 
estate  was  the  ground  of  the  judgment 
against  the  defendants.      The    bill    then 


•  1  C'r.  Meeson  &  Roscoe,  277 ;  4,Tyr.  751; 
5L.0.169. 
>>3  Simons,  458. 
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stated,  that  the  defendants  had  lately  com- 
menced an  action  on  this  judgment  in  the 
Common  Pleas  here;  and  after  charging 
that  there  was  no  foundation  for  the  de- 
mand, according  to  the  laws  of  Antigua,  or 
otherwise,  it  prayed  for  a  discovery  from 
the  defendants,  and  for  a  commission  to 
examine  witnesses  in  Antigua,  and  an  in- 
junction in  the  meanwhile.  In  support  of 
the  demurrer,  it  was  argued,  that  the  Bill 
could  not  be  supported,  unless  it  could  be 
shewn  that  the  judgment  might  be  ques- 
tioned  in  this  country;  and  it  was  further 
argued,  that  taking  the  judgment  to  be 
wrong,  the  plaintiff's  only  remedy  was  an 
appeal  to  the  Privy  Council.  On  the  other 
side,  it  was  said,  that  the  judgment  was 
only  prtrndfade  evidence  of  a  debt,  and 
might  be  questioned. 

The  Vice-Chancellor  allowed  the  de- 
murrer; and  perhaps  properly,  if  it  had  been 
considered  tiiat  tiiis  was  the  case  of  a 
judgment  from  a  Colonial  Court,  Which  has 
this  peculiarity  to  distinguish  it  from  the 
judgment  of  a  Foreign  Court,  namely,  that 
an  appeal  lay  from  it  to  the  King  in  Council; 
for  where  a  party  having  the  right  of  ap- 
peal, does  not  appeal,  it  seems  reason- 
able not  to  allow  him  to  contest  the  judg- 
ment; but  no  case  at  law  has  gone  even  to 
this  extent,  nor  was  this  the  ground  of  the 
Vice-Chancellor's  judgment:  for  with  the 
exception  of  this  single  passage — "  If  the 
judgment  below  is  wrong,  it  ought  to  be 
set  right  by  an  appeal  to  the  King  in 
Council;"  the  whole  of  the  argument  was 
on  the  general  ground  of  the  conclusive- 
ness of  a  foreign  judgment — in  which  point 
of  view  also  it  was,  that  Mr.  Baron  Parke 
referred  to  it«    The  Vice-Chancellor  thus 


cThe  case  before  the  Court  of  Exchequer 
was  a  French  judgment,  and  the  reference  to 
Martin  v.  Nicholls  would  have  been  irrelevant, 
had  Mr.  Baron  Parke  understood  this  case  to 
have  been  decided  on  the  distinction  of  its  being 
a  Colonial  judgment. 
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states  the  question:  "The  question  is 
ivhether,  where  a  judgment  has  heen  re- 
covered in  a  Foreign  Coxatp  and  an  action 
is  brought  upon  that  judgment  in  one  of  the 
Courts  of  this  country,  this  Court  will  en- 
tertain a  bill  for  a  discovery,  and  a  c(»n- 
mission  to  examine  witnesses  abroad,  in 
order  that  their  evidence  may  be  used  in  the 
action  on  the  foreign  judgment."  The 
Vice-Chancellor  then  proceeds  to  review  the 
authorities :  first,  what  fell  from  Lord  Mans- 
field in  Walker  v.  Witter  is  quoted.  "  The 
judgments  of  Courts  of  Record  in  England 
cannot  be  controverted.  Foreign  Courts, 
uid  Coults  in  England,  not  of  Record,  have 
not  that  privilege :  foreign  judgments  are  a 
ground  of  action  every  where,  but  they  are 
examinable."  Against  this  is  set  off  the 
opinion  of  Lord  Kenyon,  who  said,  "  I  can- 
not help  entertaining  very  serious  doubts 
concerning  the  doctrine  laid  down  in  Walker 
V.  Witter,  that  foreign  judgments  are  not 
binding  on  the  parties  here."  Lord  Ellen- 
borough's  phrase  was  next  quoted :  "I 
thought  that  I  did  not  sit  at  Nisi  Frius  to 
try  a  writ  of  error  upon  the  proceedings  in 
the  Court  abroad;"  and  Lord  Nottingham 
was  placed  on  the  same  side,  on  the  faith  of 
a  note  of  Mr.  Swanston  to  the  case  of 
Kennedy  v.  CassUis*  The  opinion  of  Mr. 
Justice  BuUer  is  cited  as  agreeing  with  Lord 
Mansfield 8 :  the  case  of  Phillips  v.  Hunter 
is  excluded,  as  having  "  nothing  to  do  with 
the  question:"  whilst,  however,  rejecting 
this  case,  a  passage  is  extracted  from  the 
judgment  of  Chief  Justice  Eyre,  and  upon 
the  learned  Vice-Chancellor's  construction 
of  it,  that  learned  Judge  is  ranked  as  of  the 
same  opinion  as  Lords  EUenborough  and 
Kenyon ;  the  Duchess  of  Kingston's  case  is 
exduded;  and  at  the  end  comes  the  following 
decision  :  *'  The  old  authors,  and  the  opi- 
nions of  Lords  Ellenhorough  and  Kenyon, 
greatiy  overweigh  the  propositions  to  be 
extracted  from  the  judgment  of  Lord  Alans- 
field,  and  the  expression  of  opinion  of  Mr. 
Justice  BuUer"  Now>  one  observation 
occurs  to  us  on  this  mode  of  treating  the 
question.  When  eminent  Judges  have  held 
contradictory  opinions,  it  is  not  satisfactory, 
merely  to  put  them  down  like  algebraical 
quantities.  "Lord  Mansfield  ii^-}-'»  Lord 
EUenborough  and  Lord  Kenyon  a*— 2;"  and 
then  say,  "  difference  in  favour  of  my  own 
opinion :"  this  is  all  too  littie  to  settie  a 
great  question ;  but  their  reasons  should  be 
Bought  for,  the  merits  re-examined,  and  the 
whole  subject  investigated  in  all  its  bearings. 
Taking  the  argument,  however,  as  it 
stands,  we  beg  to  point  out  an  error  on  the 


iiace  of  it,  which  seems  to  us  flEital  to  the  de- 
cision. Suppose  Lord  EUenborough  to  have  . 
been  of  the  same  opinion  as  Lord  Mansfield, 
wottld  not  that  fact  destroy  a  result  pro- 
nounced on  the  hypothesis  of  his  being  not 
of  the  same,  but  of  a  different  opinion? 
now,  this  is  precisely  our  objection.  Chief 
Justice  Eyre  has  been  placed  on  the  wrong 
side  of  the  algebraical  equation ;  he  is  quoted, 
but  misunderstood,  and  in  the  sense  g^ven 
to  the  quotation,  he  contradicts  himself  in 
the  sentence  not  quoted  immediately  fol- 
lowing the  quotation :  in  the  quotation,  he 
says  of  a  certain  kind  of  judgments,  that 
they  are  not  examinable;  he  is  spealdog 
of  judgments  in  rem ;  and  says  that  a  judg- 
ment of  that  particular  kind,  which  passes 
property  locally  situate  within  the  jurisdiction 
of  the  foreign  Court,  is  conclusive*  because  of 
its  local  operation.  It  was  merely  saying* 
A,  has  recovered  property  from  B,  in  Ame- 
rica; the  judgment  is  executed ;  the  property 
has  changed  hands,  and  we  cannot  allow  J?.. 
the  unsuccessful  party,  to  bring  an  action 
for  money  had  and  received^  which  can  be 
maintained  only  by  our  examining  this 
judgment.  Such  is  the  real  meaning  of  a 
quotation  adduced  to  shew  that  Chief  Jus- 
tice Eyre  thought  no  foreign  judgment  ex- 
aminable :  and  that  only  thas.  Or  something 
very  different  from  what  the  Vice-Chancdo 
lor  has  supposed  must  have  been  the  mean- 
ing, is  evident  from  what  immediately 
follows  the  quotation;  for  the  Chief  Jus- 
tice goes  on  to  say-— 

"  It  Lb  in  one  way  only  that  the  sentence 
or  judgment  of  the  Court  of  a  foreign  state 
is  examinable  in  our  Courts,  and  that  is, 
when  the  party  who  claims  the  benefit  of 
it  applies  to  our  Courts  to  enforce  it.  When 
it  is  thus  voluntarily  submitted  to  our  ju- 
risdiction, we  treat  it  not  as  obligatory  to 
the  extent  to  which  it  would  be  obligatory 
perhaps  in  the  country  in  which  it  was 
pronounced,  nor  as  obligatory  to  the  extent 
to  which  by  our  law,  sentences  and  judg- 
ments are  obligatory;  not  as  conclusive, 
but  as  matter  mpais,  as  consideration  ^rtina 
facie  sufficient  to  raise  a  promise ;  we  ex- 
amine it  as  we  do  all  other  considerations 
of  promise,  and  for  that  purpose  we  receive 
evidence  of  what  the  law  of  the  foreign 
state  is,  and  whether  the  judgment  is  war- 
ranted by  that  law ;"  that  is,  to  pursue  our 
paraphrase, — a  foreign  judgment  may  be 
examined  when  the  successful  party  brings 
it  before  us  to  enforce  it  by  action,  though 
we  could  not  allow  it  to  be  overhauled  in  a 
collateral  proceeding  by  an.  unsucoeaslul 
defendant,  more  especially  in    this 
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when  Ae  judgment  ^iraa  in  rem.  Now 
Martin  v.  Nicholh  was  a  case  in  which  an 
action  wasbrought to  enforce  a  judgment,  and 
taking  it  as  k  foreign  judgment, — in  which 
point  of  view  the  Vice  Chancellor  regarded 
it,  it  was  entirely  in  the  predicament  in 
^hich^  according  to  Chief  Justice  Eyre, 
foreign  judgments  are  examinable ;  it  was 
not  a  judgment  in  rem,  and  it  was  brought 
before  the  Court  here  by  the  succes^ul 
party,  for  the  purpose  of  having  it  enforced 
by  action.  The  Vice  Chancellor*s  quotation 
is  the  following : — 

••  If,  notwithstanding  the  bankruptcy, 
iSbe  debtor  remained  liable  to  an  attach- 
ment, according  to  the  laws  of  that  country, 
the  judgment  was  proper.  If,  according  to 
the  laws  of  that  country,  t^e  property  in 
the  debt  was  divested  out  of  the  bankrupt 
debtor,  and  vested  in  his  assignees,  the 
judgment  was  improper.  But  this  was  a 
question  to  be  decided  in  the  cause  insti- 
tuted in  Pennsylvania  by  the  courts  of  that 
country,*  and  not  by  us.  We  cannot  exa- 
mine their  judgment ;  and  if  we  could,  we 
have  not  the  means  of  doing  it  in  this  case. 
It  is  not  stated  upon  this  record,  nor  can  we 
take  notice  what  tiie  law  of  Pennsylvania  is 
upon  this  subject." 

The  case  was  this :  the  plaintiffs  were 
the  assignees,  and  the  defendants,  at  the 
time  the  commission  issued,  creditors,  of 
Blanchard  and  Lewis  :  one  of  the  defend- 
ants went  to  America,  to  transact  the  busi- 
ness of  the  firm  there ;  and  whilst  there, 
knowing  that  Blanchard  and  Lewis  had 
stopped  payment,  proceeded  by  garnish- 
ment to  recover  the  debt  due  to  his  firm  in 
the  C.  P.  of  Philadelphia.  Certain  goods, 
and  also  certain  crecHts  of  the  bankrupts 
were  garnished,  and  eventually,  by  tiiis 
process,  tke  defendants  recovered  their  debt 
in  America.  The  assignees  now  brought 
an  action  to  recover  badk  the  amount  thus 
obtained  in  America,  as  belonging  to  them 
by  the  operation  of  the  Bankrupt  Laws  of 
this  country.  The  Court  of  K.  B.  thought 
them  entitled  to  recover,  and  tiie  judgment 
was  approved  in  the  Exchequer  Chamber ; 
but  CWef  Justice  Egre  dissented,  saying, 
*'  the  judgment  against  the  garnishee  in 
the  Court  of  Pennsylvania  was  recovered 
property  or  improperly;"  then  comes  the 
passage  quoted  by  the  Vice  Chancellor, 
founded  on  the  peculiar  operation  of  the 
judgment  in  garnishment,  followed  by  this 

<*  It  is  evident  the  American  Court  was  wrong 
in  not  deciding  the  case  < according  to  the  laws 
of  M?#  country;  and  Egre,  C.  J.,  was  under  the 
same  mistake,  of  viewing  the  case  as  one  which 
was  governed  by  the  law  of  America. 


further  observation :  "  If  we  had  the  means* 
we  could  not  examine  a  judgment  of  a 
court  in  a  foreign  state  brought  before  us 
in  this  manner ;"  that  is,  we  have  not  the 
means,  we  have  not  the  law  of  Pennsylvania 
before  us ;  and  if  we  had,  the  judgment  is 
not  properly  before  us."  And  this,  and  no 
more  than  this,  it  seems  to  us,  was  the 
meaning  of  Lord  EUenborough,  in  the  other 
passage  quoted  by  the  Vice  Chancellor: — "  I 
cannot,"  said  his  Lordship,  "  try  a  writ  of 
error  at  nisi  prius  from  the  Court  abroad  in 
this  case  ;** — and  what  was  the  case  ?  The 
plaintiff  and  defendant  had  been  partners ; 
the  plaintiff  retired  from  the  firm,  the  de- 
fentJUmt  covenanting  to  pay  the  debts  in  two 
years ;  but  the  defendant  had  not  done  so, 
but  allowed  a  judgment  by  default  to  be 
recovered  by  certain  creditors  in  Grenada, 
upon  which  a  sequestration  issued,  under 
which  the  plaintiff  had  been  obliged  to  pay 
the  debt  and  costs  of  the  action.  Having 
thus  satisfied  the  debt  and  costs,  he  brings 
the  present  action, — upon  the  judgment? 
No;  upon  the  defendant's  covenant:  and 
then  Lord  EUenborough  says,  **  I  cannot 
examine  the  judgment ;" — Why  ?  **  Be- 
cause," says  the  Vice  Chancellor,  "  his 
Lordship  thought  foreign  judgments  privi- 
leged from  examination;"  but  what  said 
Mr.  Justice  Bayley,  whose  observations 
may  fairly  be  referred  to  as  a  contemporary 
exposition  of  his  noble  Chief 's  meaning ; 
Mr.  Justice  Bagleg  said,  "  How  is  this 
plaintiff  to  be  called  on  to  unravel  these 
proceedings  ?  as  between  the  parties  to  the 
suit,  the  justice  of  it  might  be  again  litigated, 
but  as  against  a  stranger  it  cannot:  the 
defendant  was  a  party,  and  has  concurred 
by  not  appearing  to  it,  in  suffering  the 
plaintiff  to  be  damnified."  At  all  events, 
Mr.  Justice  Bay  leg  thought  a  foreign  judg- 
ment examinable.  In  Molony  v.  Gibbons,^ 
an  action  on  a  foreign  judgment.  Lord  El" 
lenborough  said,  "  I  will  look  to  these 
foreign  judgments  with  great  jealousy." 
And  in  Buchanan  v.  Rucker/  ''There  might 
be  such  glaring  injustice  on  the  face  of  a 
foreign  judgment,  or  it  might  have  a  vice 
rendering  it  so  ludicrous,  that  it  could  not 
raise  an  assumpsit,  and  could  not  be  en- 
forced if  submitted  to  the  Courts  of  this 
country."  With  these  observations  we 
conclude ;  our  object  being  to  remove  the 
doubt  raised  by  the  case  of  Martin  v. 
NichoUs.  In  some  future  number  we  shall 
endeavour  to  show  in  what  manner  a  foreign 
judgment  is  examinable. 


c  2  Camp.  N.  P.  C.  602. 
f  1  Camp.  N.  P.  C.  62. 
G  2 
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Oil  Asiignments  by  Traders  ofaU4heir  Bfeets. 


ON  ASSIGNMENTS  BY  TRADERS 
OF  ALL  THEIR  EFFECTS. 


By  the  1  Jac.  1,  c.  15,  s.  2,  after  enume- 
rating various  acts  of  bankruptcy,  it  was 
enacted,  that  a  trader  should  become  a 
bankrupt  by  making,  or  causing  to  be  made, 
any  fraudulent  grant  or  conveyance  of  his, 
her,  or  their  lands,  tenements,  goods,  or 
chattels^  to  the  intent  or  whereby  his,  her, 
or  their  creditors  should  or  might  be  de- 
feated or  delayed  for  the  recovery  of  their 
just  and  true  debts ;  and  under  th^  statute 
it  was  held,  that  a  deed  whereby  a  trader 
assigned  all  his  property,  in  tnist  for  the 
benefit  of  his  creditors,  was  an  act  of  bank- 
ruptcy." By  the  6  Geo.  4,  c.  16,  s.  3,  after 
enumerating  most  of  the  same  acts  as  are 
mentioned  in  the  former  statute,  it  is  en- 
acted, that  the  trader  shall  become  a  bank- 
rupt if  he  "  make,  or  cause  to  be  made,  any 
fraudulent  grant  or  conveyance  of  any  of 
his  lands,  tenements,  goods,  or  chattels,  or 
make,  or  cause  to  be  made,  any  fraudulent 
suirender  of  any  of  his  copyhold  lands  or 
tenements,  or  make,  or  cause  to  be  made, 
any  fraudulent  gift,  delivery,  or  transfer  of 
any  of  his  goods  or  chattels;  every  such 
trader  making,  or  causing  to  be  made,  any 
of  the  acts,  deeds,  or  matters  aforesaid, 
with  intent  to  defeat  or  delay  his  creditors." 
And  the  doubt  has  been,  whether  an  assign- 
ment of  all  a  tradev^s  effects  would  in  itself 
be  an  act  of  bankruptcy,  although  it  could 
not  be  proved  that  it  was  with  the  intention 
to  defraud  creditors.  This  doubt  is  now  at 
an  end  by  the  decision  of  the  following 
case: 

Trover  for  certain  furniture  and  goods 
the  property  of  Henry  Grimsdale,  the  bank- 
rupt. The  defendants  pleaded— First,  not 
gmlty ;  secondly,  that  Henry  Grimsdale  was 
not  a  bankrupt;  thirdly,  that  before  his 
bankruptcy,  he  assigned  the  said  goods  and 
chattels  to  the  defendants.  The  replication 
to  the  third  plea,  after  setting  out  an  inden- 
ture of  assignment,  whereby  the  said  Henry 
Chimsdale  assigned  all  his  property  to  the 
defendants,  in  trust  to  pay  off  a  mortgage, 
and  afterwards  to  pay  and  discharge  all  his 
just  debts,  alleged  that  the  said  Henry 
Grimsdale  was  a  trader;  that  he  was  in 
embarrassed  circumstances  at  the  time  he 
executed  the  assignment;  that  it  was 
fraudulently  executed  by  the   said  Henry 


Grimsdale;  and  that  no  notice  was  pub- 
lished in  the  Grazette  two  months  mer  it 
was  executed;  that  he  thereby  became 
bankrupt ;  and  being  indebted  to  one  Har- 
riet Reeves  in  the  sum  of  100/.,  a  fiat  in 
bankruptcy  issued  against  him,  under  which 
the  plaintiffs  were  appointed  assignees.  To 
this  replication  there  was  a  rejoinder,  deny- 
ing that  any  debt  was  due  to  Harriet 
Reeves,  and  also,  that  the  bankrupt  exe- 
cuted t^e  deed  fraudulently  and  with  intent 
to  defeat  or  delay  his  creditors.  Notice 
was  given  to  dispute  the  act  of  bankruptcy, 
and  the  petitioning  creditor's  debt.  At  the 
trial  before  Gumey,  B.,  at  the  Middlesex 
sittings  after  last  term,  the  indenture  of  as- 
signment stated  in  the  replication,  was 
proved  to  have  been  executed  on  the  2d  of 
November,  1832,  and  the  debt  to  Mrs. 
Reeves  was  proved  to  the  satisfaction  of  the 
jury.  The  plaintiffs  insisted  that  the  deed 
was-  an  act  of  bankruptcy ;  and  the  learned 
Judge  being  of  that  opinion,  directed  the 
jury  to  find  a  verdict  for  the  plaintiffB; 
which  they  accordingly  did.  On  a  motion 
for  a  new  trial,  Parke,  B.  said,— It  was 
settled  by  Robertson  v.  Liddell,  that  an  as- 
signment of  all  a  trader's  effects  was  an  act 
of  bankruptcy.  It  was  there  decided  that 
the  words  "  or  whereby"  in  the  statute  of 
James,  did  not  alter  the  previous  words 
"  to  the  intent;"  and  that  the  words  "  to 
the  extent  or  whereby  his  creditors  shall  or 
may  be  defeated  or  delayed,"  were  to  be 
read  "to  the  intent  his  creditors  shall  or 
whereby  they  may  be  defeated."  The  pre- 
sent statute  is  the  same  in  effect,  only  the 
expressions  are  more  concise,  and  the  words 
"  with  intent,"  &c.  occur  at  the  end  of  the 
section,  as  applicable  to  all  the  different 
kinds  of  acts  of  bankruptcy  mentioned.  The 
present  act  was  not  intended  to  alter  the 
former  law  in  this  respect ;  and  it  has  been 
clearly  settled,  that  if  the  necessary  conse- 
quence of  a  man's  act  is  to  delay  his  cre- 
ditors, he  must  be  taken  to  intend  it.  When 
a  man  assigns  all  his  property,  and  puts  it 
into  a  different  course  of  distribution  from 
what  the  bankrupt  laws  direct,  he  commits 
an  act  of  bankruptcy.  This  deed,  being  an 
assignment  by  G^misdale  of  all  his  property, 
is  therefore  clearly  an  act  of  bankruptcy. 
Bolland,  B.,  and  Oumey,  B.,  concurred. — 
Rule  refused.  Stewart  v.  Moody,  1  C.  M. 
&  R.  777. 


«  Kettle  V.  Hammond,  1  Cooke's  B.  L.  89; 
Robertson  v.  Liddell,  9  East,  487. 
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REVIEW.  I 

A  Practical  Guide  to  Executors  and  Admin- 
istrators; designed  to  enable  them  to  execute 
the  Duties  of  their  Office  with  Safety  and 
Couoenience:  comprising  a  Digest  of  the 
Law,  Stamp-office  and  other  Directions, 
Forms,  Tables  of  Duties,  and  Annuities, 
SfC.,  SfC;  intended  also  for  the  use  of 
Attomies  and  Solicitors.  By  Richard 
Matthews,  of  the  Middle  Temple,  Esq., 
Barrister-at-law,  author  of  "  A  Digest  of 
the  Criminal  Law,  alphahetically  ar-* 
rajiged."    London:  Crofts.     1835. 

This  is  a  concise  and  practical  work  on  the 
Law  of  Executors  and  Administrators.  The 
style  is  plun,  and  so  fiEu:  as  possible,  free 
from  technicalities,  in  order  to  render  the 
woik  generally  useful  to  the  unprofessional 
reader.  It  appears  to  be  carefully  compiled, 
and  as  frdl  and  complete  as  its  objects  and 
limits  would  allow. 

Mr.  Matthews  treats,  1st,  of  the  distinction 
between  real  and  personal  estate,  viz.  of  the 
estate  and  things  which  go  to  the  heir;  then 
of  the  personal  estate  and  things  which  go 
to  the  executor ;  and  of  the  wife's  property. 
-  2nd.  Of  wills  of  realty;  wills  of  per- 
sonalty; codicils ;  donatio  mortis  causa ;  with 
practical  advice  concerning  the  making  of 
wills. 

drd.  Of  acts  immediately  after  the  death, 
and  of  the  funeral. 

4th.  Of  renouncing  the  executorship,  and 
disclaiming  estates. 

5th.  Of  things  which  may  be  done  before 
proving  the  will,  and  therein  of  the  inven- 
tory, and  of  an  executor  de  son  tort, 

6th.  When  the  will  should  be  proved — in 
what  Court,  by  whom,  and  in  what  manner, 
and  of  the  probate  duty. 

7th.  Of  collecting  and  getting  in  the  de- 
ceased's estate. 

8th.  Of  the  disposition  of  the  deceased's 
personal  estate,  by  the  executors  or  ad- 
ministrators, for  the  purpose  of  realising 
money,  paying  debts  and  legacies,  and  of 
the  residue. 

9th.  Of  legacies :  who  may  be  a  legatee ; 
the  different  kinds  of  legacies ;  the  ademp- 
tion of  legacies ;  the  payment  of  legacies ; 
refunding  and  abatement  of  legacies ;  and  of 
the  residue. 

1 0th.  Of  the  payment  of  the  legacy  duty; 
the  rate  of  duty ;  and  regulations  for  its  pay- 
ment. 

1 1th.  Legal  and  equitable  assets  in  the 
hands  of  the  executor ;  exonerating  the  real 
out  of  the  personal  estate,  and  marshalling 


1 2th.  Of  administrations,  special, limited, 
and  general ;  obtaining  administration ;  ad- 
ministering the  estate;  distribution  by 
special  custom— London,  York,  and  Wales. 

1  dth.  Of  the  descent  and  succession  of  the 
executorship  and  administration. 

14th.  Liabilities  and  remedies. 

15th.  Accounts  and  allowances. 

16th.  Seamen  and  marines. 

As  a  specimen  of  the  work, —  shewing  its 
practical  value,  and  the  author's  judgment  in 
treating  his  subject, — we  extract  the  follow- 
ing useful  advice  concerning  the  making  of 
wills: 

**  First,  it  is  evident  the  paramount  duty  of 
aU  persons  havin|^  property  to  dispose  of,  to 
'  set  their  house  in  order,'  and  not  to  neglect 
one  of  the  most  important  acts  of  life  until 
weakness  of  body  or  mind  renders  them  un« 
able  to  exercise  that  deliberate  judgment 
which  is  necessary  to  perform  it  aright,  or  un- 
til death  prevents  it  entirely.  Thousands  of 
persons  spend  years  in  anxious  labour  and 
care  to  provide  for  their  families,  and  at  last 
die,  leavini^  their  affairs  to  trouble  and  ruin, 
for  want  of  having  directed  the  disposition  of 
them  in  their  life-time.  Even  the  preposter* 
ous  notion  that  persons  die  soon  after  making 
a  will,  is  not  yet  entirely  exploded ;  though  u 
it  even  had  the  appearance  ot  truth,  it  was  only 
because  persons  generally  leave  that  import* 
ant  affair  undone  till  tney  are  actually  at 
death's  door. 

"  Secondly .  Among  some  classes  a  notion 
prevails  that  less  skill  is  required  in  the  making 
of  a  will  than  in  the  construction  of  any  other 
instrument  relating  to  property,  and  that  re- 
gular  lawyers  are,  of  all  others,  the  last  to  be 
preferred.  Hence  the  village  schoolmaster, 
or  parish  clerk,  or  at  best  the  'clergyman,  is 
called  upon  when  the  testator  is  in  extremity, 
to  perform  this  duty.  A  review  of  the  pre- 
cedmg  sketch  of  the  different  kinds  of  proper- 
ty, and  of  the  various  interests  and  estates 
which  a  person  may  have  in  them,  affords 
abundant  evidence  of  the  fallacy  of  such  a 
supposition,  and  of  the  danger  of  such  a 
course.  When  a  person  intends  to  leave  his 
property  absolutely  and  at  once  to  particular 
mdividuals,  he  may,  perhaps,  safely  make  his 
own  will,  in  which  case  he  ought  to  mark  care- 
fully the  distinction  between  real  and  personal 
property,  and  especially  the  mode  of  making, 
executing  and  attesting  a  will  of  the  former, 
and  that  only  such  real  estate  as  he  is  then  in 

Eossession  or  will  pass  ;  for  this  reason,  (and 
ecause  if  there  happen  to  be  two  contradic- 
tory wills  of  the  same  date,  or  of  no  date» 
both  will  be  void,)  the  will  should  be  carefully 
dated  of  the  day  on  which  it  is  made ;  and  if 
he  intends  the  person  to  whom  he  devises  it  to 
have  more  than  an  estate  for  life,  the  words 
"  heirs  and  assirns'^  ought  to  be  carefully  in- 
troduced. If  he  has  power  by  any  previous 
deed  or  will,  to  dispose  of  any  estate,  he  should 
refer  in  his  will  to  the  power,  and  strictly 
comply  with  all  its  requirements.  Although 
G'6 
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the  statute  of  wills  does  not  require  sealing, 
yet  as  these  powers  generally  require  the  in- 
strument to  oe  under  seal,  it  is  always  safest 
to  seal  a  wUi  as  well  as  sign  it.  If  he  devise  a 
furm  in  his  own  occupation,  he  should  mention 
how  the  stock,  crop,  and  emblements  are  to 

go.  So  of  a  house,  he  should  say  what  fixtures 
e  intends  to  go  with  it,  and  likewise  fixtures 
In  trade.  He  should  also  be  careful  to  direct 
out  of  what  part  of  his  estate  his  debts  are  to 
be  paid,  and  how  far  he  wishes  his  real  or  per- 
sonal estate,  or  both,  to  be  disposed  of  for 
that  purpose,  in  case  the  residue  of  his  person* 
al  estate  be  not  sufficient.  If  he  wish  any  es- 
tate to  be  sold,  he  should  specially  devise  it 
to  trustees,  their  heirs  and  assigns,  for  that 
parpose,  giving  them  and  the  survivors  or  sur* 
vivoro/them,hi8  heirs  or  assigns,  power  to 
effect  the  sale,  and  to  convey  the  property, 
and  1^0  to  sign  receipts  for  the  purchase 
money,  declaring  that  the  purchaser  should 
not  be  answerable  for  the  loss,  misapplication, 
or  Bonapplication  of  the  purchase  money,  nor 
be  bound  to  see  how  it  is  applied ;  and  in  or- 
der that  the  trustees  may  not  be  induced  to 
disclaim  the  trust,  for  fear  of  personal  respon- 
sibility, it  should  be  declared  that  they  should 
not  be  answerable  for  involuntary  loss,  nor  be 
accountable  for  more  money  than  should  be 
actually  received  bv  them,  and  that  they  might 
reimburse  themselves  aU  reasonable  costs, 
charges,  and  expences.  Full  directions  should 
also  be  given  as  to  the  disposition  of  the  pur- 
chase money,  when  received. 

"If  copyholds  are  to  be  sold,  thev  should 
not  be  demised  to  any  body,  Imt  simply  direc- 
tion and  authority  given  to  sell  them,  accom- 
panied with  such  declarations  as  are  above 
mentioned.  By  a  rule  of  law,  executors  may 
sell  and  convey  personal  property  for  the  pay- 
ment of  debts,  and  may  give  receipts  for  the 
purchase  money,  without  any  authority  in  the 
wiU  for  those  purposes.  Where  a  testator, 
who  is  possessed  of  a  mortgage  of  freehold 
property,  has  an  in/ant  heir,  he  ought  to  devise 
the  legal  estate  in  the  mortgaged  property  to 
some  person  of  full  age,  otnerwise  upon  the 
transfer  or  redemption  of  the  mortgage,  the 
mortf^or  will  be  put  to  the  serious  cost  of 
applying  to  the  Court  of  Chancery  to  direct 
the  infant  heir  to  convey  the  legal  estate  in  the 
mortgaged  property.  Nor  must  the  due  ap- 
pointment of  executors  be  forgotten. 

'*  But  where  there  is  any  thmg  more  than  a 
direct  and  absolute  gift  to  the  object  of  the 
testator^s  bounty,  as  where  there  are  to  be  any 
of  the  above  mentioned  operations  of  selling, 
conveying,  &c.  and  especially  where  it  is  intend- 
ed to  preserve  the  property  beyond  the  lives  of 
the  first  takers  for  grandchildren,  or  others^ 
or  where  it  is  intended  to  give  females  a  se- 
parate interest,  independent  of,  and  not  subiect 
to,  the  debts,  control,  or  engagements  of  their 
husbands,  the  assistance  of  a  regular  and  res- 
pectable professional  man  ought  to  be  sought 
m  the  first  instance ;  for,  whatever  the  vulgar 
notion  upon  the  suliject  may  be,  professional 
men  welt  know,  that  more  questions,  cost  and 
trouble  arise,  upon  •'  home  made  wills/*  by  far, 
than  upon  others. 


When  one  employs  another  to  make  his  will, 
he  ought  to  disclose  the  true  state  oT  his  affairs^ 
and  the  nature  of  the  property  upon  which 
the  will  is  to  operate,  as  well  as  specify  the 
objects  of  his  bounty,  and  the  various  interests 
and  benefits  which  he  intends  thej  should  take. 
All  these  points  being  in  the  first  instance, 
distinctly  understood,  the  professional  mau 
will  be  able  to  advise  the  testator  as  to  the 
best  mode  of  effecting  his  object,  and  will  be 
enabled  to  arrange  the  will  with  greater  clear- 
ness and  precision  Although  the  courts  have 
determined  that  some  formalities  which  were 
at  one  time  thought  to  be  essential  to  the  va- 
lidity  of  wills,  are  not  so,  the  young  practition- 
er is  advised  not  to  tempt  litigation  bv  running 
too  near  the  boundary,  lest  he  should  unfortu- 
nately pass  it.  A  surplus  of  caution  does  nO 
harm, — a  want  of  it  may  spoil  all.  If  he  be  a 
man  of  right  feeling,  the  consideration  that 
the  comfort  and  prosperity,  or  ruin  of  a  whol^ 
family  may  depend  upon  the  manner  in  which 
he  performs  his  duty,  will  prevent  him  from 
trifling  and  'trying  experiments'  in  so  important 
a  matter.  This  observation  applies  particu- 
larly to  the  execution  by  the  testator,  and  the 
attestation  to  the  will. 

"If  he  be  called  for  in  a  case  of  extremity,  he 
will  do  well  to  write  down  his  instructions 
briefly  from  the  testator's  mouth,  and  get 
them,  then  and  there,  executed  and  attested 
in  due  form  as  a  will;  until  a  more  regular  one 
can  be  prepared.  As  a  better  measure  of  pre- 
caution, it  has  been  recommended  to  keep  an 
intended  will  ready  for  execution,  so  worded 
as  to  prevent  its  operation,  even  upon  person- 
alty, until  its  completion  by  a  further  act. 
The  following  form  was  adopted  by  the  late 
learned  LordTenterden,  Chief  Justice  of  Eng- 
land, viz.:  **  This  paper  is  intended  to  become, 
and  contsdns  the  last  will  and  testament  of  me, 
A.  B.  of  &c.  #A  soon  as  /shall  have  signed  the 
same,  hut  not  sooner.  I  desire,"  &c.  Then 
followed  the  body  of  the  vdll,  the  appointment 
of  executors,  and  the  usual  conclusion,  leaving 
blanks  for  the  day  and  year,  and  for  the  testa- 
tor's signature ;  the  usual  clause  of  attestation 
being  ready  written,  leaving  space  for  the 
names  of  three  witnesses.  When  drawing 
near  his  end,  the  testator  perfected  his  will 
by  signing  it,  and  three  witnesses  wrote  their 
names  and  places  of  abode  at  the  foot  of  the 
attestation.  It  should  be  remembered  that 
sudden  death  may  find  a  man  who  trusts  to 
such  an  expedient,  without  a  will,  and  should 
it  require  much  alteration  at  the  time  (which 
appears  to  be  the  only  reason  foir  keeping  it 
unfinished),  a  new  one  may  be  made,  or  the 
old  one  altered  by  a  codicil  and  republication^ 
almost  or  quite  as  quickly.  It  should  also  be 
considered,  that  a  vrill  may  be  made  in  sudi 
general  terms  as  to  be  adapted  to  almost  all 
circomstances,  and  requiring  little  or  no  al- 
teration, through  life ;  taking  care  to  observe 
the  effect  produced  by  marriage  and  the  birth 
of  a  child,  or  any  material  change  in  a  subse- 
quent purchase  of  real  estate.  The  prudent 
course,  therefore,  is  to  keep  a  complete  will, 
guarding,  as  far  as  htunan  skill  and  foresight 
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CMU,  agaiiiBt  any  condngeocy  that  may  happen. 
It  U  uso  always  more  satbfactory  that  the 
property  be  disposed  of  by  the  deceased,  and 
not  left  to  distribution  by  the  hiw ;  and  the 
stamp  duty  upon  probates  of  wills  is  not  much 
more  than  half  that  upon  letters  of  admiaistra- 
tion  on  an  intestacy. 

"  The  testator  should  be  carefully  described. 
HiB  full  Christian  name,  or  names,  if  more 
than  one,  his  surname,  place  of  aliode,  trade, 
occupation,  or  title,  (which  are  called  his  ad- 
ditions) should  be  inserted,  and  if  he  has  any 
relations  of  the  same  name,  he  should  be  clear- 
ly  distinguished  from  them,  that  no  doubt  may 
be  left  as  tu  whose  the  will  is.    A  single  wo- 
man should  be  described  as  spinster,  a  widow, 
m  widow,  to  shew  that  she  was  not  married  at 
the  time.    Persons  named  in  the  will  should 
be  carefuUy  described,  and  distinguished  from 
all  others  of  the  same  name.    The  terms, 
aenior,  junior,  son,  daughter,  uncle,  cousin, 
nephew,  brother,  father,  and  the  like,  in  ad- 
dition to  the  other  description,  according  as 
thef  apply*  ^vill  be  found  useful  and  generally 
decisire.    The  will  should  be  dated  of  the  day 
on  which  it  is  made,  and  it  is  safest  in  all  cases 
to  seal  it,  and   have  it  attested  by  three  wit- 
neases.    The  will  of  a  blind  penon  should  be 
carefully  and  'distinctly  read  over  to  him,  in 
the  presence  of  the  witnesses,  and  the  same 
rourae  is  advisable  in  the  case  of  those  who 
cannot  read.    Lord  Coke  recommends  that  to 
prevent  a  fraudulent  destruction  or  conceal- 
ment of  the  will,  two  be  made  exactly  alike, 
one  to  be  retained  by  the  testator,  and  the 
other  placed  in  the  hands  of  some  friend. 
Where  the  property  is  large,  even  three  or 
mora  m»r  be  advisable,  not  only  to  guard 
against  mud,  but  also  to  save  expence,  for 
after  a  will  is  proved,  a  copy  cannot  be  obtain- 
ed without  cost  and  trouble ;  but  great  care 
must  be  taken  that  they  are  all  exactly  alike 
in  every  respect.    If  the  testator  cancel  or 
alter  that  in  his  own  possession,  it  will  be  also 
a  eanceUation  or  alteration  of  the  rest.    The 
criminal  destruction  and  concealment  of  wills 
is  now  guarded  against  by  stat.  7  &  8  Geo.  4, 
c  29,  s.  24,  and  forgery  of  them  by  11  Geo. 
4.  and  1  W.  4.  c.  66." 


THE  GREAT  SEAL  IN  COMMISSION. 

Wb  extract  the  following  accoimt  of  the  prac- 
tice of  putting  the  Great  Seal  in  Commission, 
from  one  of  the  pamphlets  noticed  in  our  last 
Number. 

'*  Notwithstanding  Cardinal  Wolsey,  from 
his  having  been  a  reporter  of  proceeaings  in 
the  Star  Chamber,  had  acquired  a  considerable 
aptitude  for  Chancery  business,  he  found  it 
quite  imposrible  to  keep  under  this  growing 
quantity  of  suits,  and  on  the  11th  July,  162^ 
on  the  occasion,  if  I  remember  rk^t,  of  the 
trial  of  Queen  Catherine,  a  commission  was 
imed  directed  to  the  Master  of  the  RoUs, 


four  Judges,  six  Masters  in  Chandery,  and  ten 
other  persons,  authorizing  them  to  hear,  ex«- 
amine,  and  finally  decide  all  suits  in  Chancery 
that  might  be  committed  to  them  by  the  Lord 
ChanceUor.  This  is  the  first  instance,  as  far 
as  my  reading  extends,  of  a  Commission  to 
ensile  a  Chancellor  the  better  to  discharge 
his  political  functions,  by  giving  him  aid  In 
the  performance  of  his  judicial;  and  I  shall 
make  no  apology  for  giving  a  translation  of  it 
in  this  place. 

«  '  The  King,  to  his  beloved  and  faithful 
John  Taylor,  clerk.  Master  and  Keeper 
of  the  KolliB  of  our  Chancery,  \_here 
/oUoweth  the  futmes  of  the  other  CVm* 
misshners^ 
*'  ^  Know  ye  that  whereas  the  most  Reverend 
Father  in  Christ,  Thomas,  by  Divine  permis- 
sion. Cardinal,  Priest,  &c.  has  been  employed 
for  the  sake  of  the  peace  and  tranquillity  of  our 
kingdom  and  subjects  of  England,  and  for  the 
interest,  profit,  and  utility  of  the  public,  in 
which  post  he  constantly  exists ;  and  consider^ 
ing  and  piously  compassionating  the  insup^ 
portable  cares,  labours,  and  fatigues,  which  he 
on  that  account  undergoes  and  sufiers,  and 
lest  such  singular  fortitude  of  mind  and  lK>dy 
should  be  too  much  impaired,  which  God  avert* 
through  such  fatigues,  and  he  not  able  to  attend 
in  good  health  as  usual  to  our  most  necessary 
affairs  with  his  chiefest  care :  Being  therefore 
willing  that  justice  should  be  administered  to 
all  and  every  of  our  subjects,  and  fully  reiving 
in  your  fidelity  and  circumspection,  wc  have 
appointed  you  the  aforesaid  John  Taylor,  &c. 
by  virtue  of  these  presents  granting  unto  you 
power  and  authority  to  hear  all  and  every  the 
causes,  disputes  and  complaints  whatever  of 
our  subjects  depending  before  us  in  our  Chan- 
cery, or  already  moved  or  to  be  moved  therein, 
ana  by  tlie  said  Lord  Chancellor  committed  to 
vou,  or  any  of  you,  (but  not  to  less  than  four 
however,)  and  that  for  the  future  shall  lie 
committed  to  you  from  time  to  time,  to  be 
heard,  examined,  and  scrutinized,  with  due 
regard  according  to  the  alle^tions  and  proo£s, 
and  your  own  sound  discretion,  to  discuss  and 
finally  determine,  and  to  command  a  full  exe- 
cution  thereof.    Therefore  we  command,  tiuit 
with  regard  to  the  premises  you  truly  and 
diligently  act  and  execute  every  thing  with 
effect.    By  the  tenor  of  these  presents,  we  give 
it  as  a  firm  command  to  all  and  singular  our 
oflicers  and  ministers,  and  subjects,  whom  it 
may  concern,  that  in  all  and  singular  the  pre- 
mises they  be  intent  and  obedient  in  the  exe- 
cution thereof,  aa  it  becometh.    In  testimony 
whereof,  &c. 

"  <  Witness  the  Kmg  at  Westminster,  this 
eleventh  day  of  July,  1639.' " 

"  This  precedent  having  been  once  esta- 
blished, there  was  no  reluctance  to  follow  it ; 
and  whenever  a  difficult  cause  arose — a  Small 
v.  Attwood  of  those  time»— a  special  commis- 
sion ivas  issued,  not  to  examine  witnesses  only, 
but  to  hear  and  determine  the  suit  itself—'  ad 
examinandum  testes,  et  ad  audiendum  et  ter-* 
minandum/  Sometimes  too  the  matter  was 
got  rid  of  after  the  manner  of  Sir  John  Leach 
G4 
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when  Vice-chancellor,  accordini^  to  the  tnufi- 
tions  that  have  reached  me,  and  the  whole 
difficult  part  of  the  affair  was  referred  to  some 
Ecclesiastical  Master.    It  has  been  asserted 
that  the  first  reference  to  a  Master  in  Chan- 
cery was  6\LTing  the  Chancellorship  of  Sir 
Christopher  Hatton,  and  by  reason  of  that 
Chancellor's  ignorance.   The  Hargrave  Manu- 
scripts, to  which  you.  Sir,  first  directed  my  re- 
searches, wiU  afford  many  earlier  examples  of 
such  references,  if  not  on  account  of  the  Chan- 
cellor's lack  of  knowledge,  at  least  by  reason 
of  his  want  of  leisure.  That  much  of  the  busi- 
ness, since  usually  disposed  of  by  the  Chancel- 
lor, had  been  transferred  to  the  Masters,  is 
pretty  clear,  from  an  anecdote  told  in  the  life 
of  Lord  Bacon.    Upon  lus  accession  to  the 
Bench  he  announcra  that  he  would  himself 
keep  the  keys  of  the  Court,  and  that  pleas  and 
demurrers,  and  motions,  should  no  longer  be 
referred  to  the  Master.    After  the  fall  of  this 
great  man.  Lord  Keeper  Williams,  the  last 
Churchman  who  has  held  the  Great  Seal,  enter- 
ed into  a  similar  resolve.    Very  different  from 
what  Sir  John  Leach  was,  he  determined,  if 
possible,  never  to  refer  causes,  as  it  was  in 
effect  only  to  defer  the  hearing  of  them.    But, 
notwithstanding  the  efforts  of  Lord  Bacon, 
Archbishop  Williams,   and  other  great  men 
who  have  held  the  seals,  to  make  the  office 
judicial  rather  than  political,  the  latter  charac- 
ter continued  to  prevail — the  administration  of 
justice  in  the  most  important  tribunal  of  the 
kingdom  was  uniformly  regarded  as  a  subor- 
dinate concern,  when  the  object  of  a  political 
faction  was  in  view ;  aod  we  find  Charles  the 
First  priding  himself  upon  an  attempt  to  ren- 
der the  possession  of  the  place  less  transitory 
and  uncertain,  and  thus  to  induce  the  Lord 
Chancellor  or  Lord  Keeper  to  be  more  atten- 
tive to  his  duties,  by  securing  to  him  the  en- 
joyment of  his  post  during  a  period  of  three 
years.  .  In  spite,  however,  of  tuis  Monarch's 
exertions,  which  were  probably  not  very  sin- 
cere, politics  predominated  in  Chancery ;  and, 
as  late  as  the  year  1639,  a  Chancellor  (Sir 
John  Finch),  and  who  had  been  Chief  Justice 
of  the  Common  Pleas,  declared  that  a  resolu- 
tion of  the  Council  Board  should  be  always  for 
1dm  a  sufficient  ground  for  making  a  decree 
in  Chancery!    Ihere  are.  Sir,  Equity  Law- 
yers, both  amongst  the  Whigs  and  the  Tories, 
and  in  great  practice,  who,  for  motives  that  I 
cannot  but  designate  as  sinister,  would  run  the 
risk  of  again  introducing  amongst  us  the  same 
state  of  things.    In  1646,  the  Great  Seal,  after 
having  passed  through  various  hands,  was  con- 
fided to  the  Earl  of  Kent,  Lord  Grey  of  Werk, 
Sir  Thomas  Wiildrington,  and  the  well-known 
Bulstrode  Whitelocke,  and  with  these  Master 
Elkenhead,  and  a  Civilian,  Dr.  Bennet,  were 
associated  for  the  better  adjudication  of  causes. 
This  method  of  uniting  in  the  same  commis- 
sion political  and  judicial  persons  was  by  no 
means  new.    In  1620,  Viscount  Mandeville, 
the  Duke  of  Richmond,  the  Earl  of  Pembroke, 
and  Sir  Julius  Caesar,  the  Master  of  the  Rolls, 
were  the  Commissioners,  and  of  them  the  last 
only  could  have  any  qualification  for  interfering 


in  the  judicial  duties  annexed  to  the  cvstody 
of  the  Great  Seal.  This  measure  of  placing 
the  Great  Seal  in  Commission  met,  two  cen; 
turies  ago,  with  much  greater  favour  than  at 
present.  A  writer  of  tbit  time,  if  1  recollect 
right,  a  leading  Chancery  Barrister,  especially 
rejoiced  at  the  creation  of  Commb8ioner& 
The  weight  of  the  Chancery,  he  quaintlv  ob- 
served, was  much  too  heavy  for  the  shoulden 
of  one  Atlas.  Whitelocke  too  thought  that 
the  labour,  even  when  divided,  was  enormous. 
It  is  trouble  enough,  he  said,  and  no  easy  duty 
for  one  man  to  attend  the  service  of  the  House, 
and  it  is  more  than  doubled  by  being  a  Com^ 
missioner  of  the  Great  Seal.  It  is  not  to  be 
wondered,  then,  if,  in  the  year  1653,  a  bill  was 
brought  in  for  tiie  appointment  of  a  separate 
Commissioner,  for  nearing  the  existing  and 
future  causes.  This  bill  was  not  passed  into  » 
law,  and  two  years  afterwards  two  most  in- 
competent persons  were  named  Commissioners 
by  tne  Protector,  Colonel  Fiennes  and  Lisle : 
and  to  this  appointment  we  must  attribute  the 
proposals  for  Local  Equity  Courts  in  York- 
shire, Kent,  and  other  counties,  that  appeared 
about  the  year  1657,  as  well  as  the  demand 
that  commissions  might  be  issued  as  in  former 
times,  not  only  for  taking  depositions  in  par* 
ticular  causes,  out  for  hearing  and  adjudicating 
the  same.  This  anxiety  produced  no  beneficial 
result,  except  that  in  1657,  when  Bradshaw, 
Terryl,  and  Fountaine  were  named  Commisi- 
sioners,  they  were  empowered  tp  issue  a  Com- 
mission to  the  Masters  in  Chancery  to  assist 
them  in  the  hearing  of  causes. 

"  The  Restoration  did  not  diminish  the  diffi- 
culties experienced  in  the  Chancery  depart- 
ment. Lord  Clarendon  was  a  consummate 
statesman,  but  no  lawyer,  and,  like  Archbishop 
\^lliams  and  others,  he  never  made  a  decree 
in  Chancery  without  the  assistance  of  two 
Judges.  According  to  present  prepossessions 
he  would  have  been  preferred  (at  least  ab- 
stracted from  the  Judges)  to  the  Master  of  the 
Rolls  and  the  Vice  Chancellor,  although  idded 
b^  the  best  of  the  Common  Law  Judges.  It  is 
difficult  to  discover  a  reason  for  such  prejudices. 

"On  the  Revolution  the  great  increase  of 
Chancery  business  having  made  many  appre- 
hend that  it  was  too  much  to  be  intrusted  to 
one  person,  the  Seals  were  again  put  in  Com- 
mission ;  and  so  little  inconvenience  was  there- 
by experienced  that  they  remained  in  Commis^ 
sion  not  less  than  five  years,  and  they  have 
several  times  since  been  in  Commission  auring 
periods  sometimes  of  six  months  and  some- 
times of  twelve  months,  and  sometimes  of  two 
years;  and  it  has  been  the  remark  of  Mr. 
Michael  Angelo  Taylor  and  other  approved 
Chancery  Reformers,  that  at  no  time  have  the 
Suitors'  matters  been  more  satisfactorily  and 
speedily  disposed  of.  It  must  be  in  your  recol- 
lection. Sir,  that  Mr.  Taylor  frequently,  in  de- 
bates in  Parliament,  referred  witn  triumph  to 
the  state  of  the  Court  when  the  Seals  were  in 
Commission,  and  many  of  Lord  Brougham's 
observations,  prior  to  his  accession  -to  the 
Bench,  have  a  similar  tendency.  I  would  par- 
ticularly refer  to  the  period  when  ^\i  Eardley 
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Wilmot  was  Chief  Commissioner,  as  illustrat- 
iDg  the  assertions  of  Mr.  Taylor  and  Lord 
Brougham.  But  whether  it  be  from  a  fear  of 
incurring  the  anathema  of  Lord  Hardwicke 
against  mm  who  would  permanently  disjoin  the 
offices  of  Chancellor  and  Speaker  of  the  House 
of  Lords,  or  from  any  other  cause,  certain  it  is 
that  for  the  last  eighty  years.  Commissions, 
which  afford  the  first  step  towards  the  attain- 
ment of  this  desirable  object,  have  been  in  but 
small  esteem.'' 


SELECTIONS 

FROM  CORRESPONDENCK 

No.  CL 


Sir, 


JVD0B8'   CHAMBERS. 


Allow  me  to  suggest,  that  in  any  new  ar- 
rangement to  be  made  with  respect  to  the 
Judges'  Chambers,  provision  should  be  made, 
that  the  Judges  should  hear  summonses  in 
public.  A  room  sufficiently  large  ought  to  be 
allowed  for  each  of  the  Courts.  One  room  for 
each  Court  would  be  sufficient,  as  there  is 
never  more  than  one  Judge  of  each  Court  in 
attendance  at  Chambers  at  the  same  time. 

T.  T.  T. 


Ids  attorney  contended  before  the  master,  that 
I  was  only  entitled  to  the  costs  of  a  writ  of  trial. 
I  submitted  to  the  master,  that  he  had  no  dis* 
cretion  of  deciding  the  question  whether  it 
was  a  fit  case  for  the  Judge  or  Sheriff;  that  as 
the  action  had  been  stopped,  defendant  was 
bound  to  pay  the  costs  marked  in  the  2nd 
schedule,  "  where  plainiif  obtains  a  verdict  be^ 
fore  a  Judge  at  Ahi  Prius  for  20/.  and  under," 
The  master  however  decided  against  me.  I 
think  he  was  wrong,  but  would  not  risk  fur- 
ther expences  of  speculative  summonses,  to  set 
him  right 

I  seek  however  your  friendly  medium,  of  ap- 
prising the  profession  of  the  point ;  that  like 
myself,  bv  pursuing  the  only  course  left 
open  to  tne  attorney  who  values  an  oath, 
their  bills  may  not  be  pruned  of  briefs,  sub- 
•osnas,  records,  venire,  distringas,  &c.  and  the 
leavy  fees  out  of  pocket  incidental  thereto,  by 
a  defendant  coming  forward  at  the  last  mo^ 
ment,  to  stay  an  action,  which  by  the  very 
act  of  so  doing  he  acknowledges  to  have  been 
brought  for  a  just  debt.  Veritas. 


IXROI«MENT  OF  ARTICLES. 

Where  articles  had  been  fraudulently  destroy- 
ed by  a  clerk,  and  represented  bvhim  to  be  in- 
rolled,  a  copy  may  be  substituted  after  the  time 
limited  by  the  act. 

Thb  was  an  application  for  a  rule  to  inroU  a 
copy  Jittiic  pro  tune,  instead  of  the  original 
articles, which  had  been  fraudulently  destroyed. 
A  draft  of  the  articles  was  put  in  under  the 
signatures  of  the  parties,  and  sworn  to. 

Rule  granted.— £>  parte  Beckington,  E.  T. 
1836.     K.B.P.  C. 

It  appears  that  this  rule  would  not  be  avul- 
able,  except  under  the  usual  annual  Indemnity 
Act. 

TAXATIONS  ON  DEBTS  UNDER  20/. 

Mr.  Editor. 
It  is  proper  the  profession  generally  should 
l»e  aware  of  the  construction  put  by  the  tax- 
ing officers,  upon  the  directions  accompanying 
the  scale  of  costs  for  debts  under  20/. 

There  is  one  schedule  of  fees  appended  to 
these  directions  applicable  to  actions  tried  be- 
fore the  sheriff;  tnere  is  another  applicable  to 
actions  tried  at  Nisi  Prius,  I  brought  an  ac- 
tion some  time  since  for  a  debt  under  20/.  to 
which  the  general  issue,  and  set-off,  were 
pleaded.  Although  anxious  to  try  it  before  the 
sheriff  to  save.expence,  I  found,  on  examining 
the  witnesses,  (eight  in  number)  that  I  could 
not  swear  "  there  was  no  difficult  question  of 
law  orfaet^^sA  prescribed  by  the  act  creating 
the  writ  of  trial ;  I  therefore  set  down  the  cause 
sXNisi  Prius,  and  after  paying  the  usual  heavy 
fees  for  setting  down  tne  cause,  passing  re- 
cord, returning  venire,  preparing  brief,  &c. 
the  defendant  applied  to  stay  proceedings  on 
payment  of  debt  and  costs  to  be  taxed ;  and 


PROFESSIONAL  GRIEVANCES. 


HOLIDAYS    AT    THB    ACCOCNTANT-OBNERAL'S 
OFFICE. 

Mr.  Editor. 
On  Monday  week  last,  I  accompanied  a 
client  (who  had  come  from  the  country  for  the 
purpose),  to  the  office  of  the  Accountant-Gene- 
ral,  in  Chancery  Lane,  to  receive  a  sum  of 
money  out  of  the  Court  of  Chancery ;  but  to  my 

freat  suiprise  (at  this  busy  period  of  the  year,) 
found  the  office  closed,  ana  a  notice  posted  up, 
stating  that  it  would  not  be  re-opened  for  a 
week. 

It  was  certiunly  a  beautiful  mominj|[,  and 
might  indeed  be  called  the  first  mornmg  of 
summer — and  forsooth  "the  young  gentlemen" 
in  the  Register's  and  Accountant-General's 
Office  had  chosen  it  for  the  purpose  of  taking 
wing,  and  basking  in  the  first  rays  of  the  sum- 
mei^s  sun. 

I  have  befofe  had  occasion  to  seek  the  as- 
sistance of' your  independent  and  able  journal 
in  exposing  this  mischief,  and  will  (with  jour 
permission)  again  exclaim  through  its  medium, 
**  This  is  too  bud!"  Had  my  client,  on  ar- 
riving at  my  office  on  the  morning  in  question, 
found  the  doors  closed,  and  a  notice  posted 
thereon,  Stating  that,  tempted  bv  the  fineness 
of  the  weather,  I  had  started  for  Paris,'  and 
Uiat  my  clerks  were  also  luxuriating  at  Rich- 
mond, Greenwich,  or  Gravesend,  what  would 
be  the  consequence  and  penalty  to  me  ?  Thus 
it  is  that  the  hard-working  branch  of  the  Pro- 
fession are  checked  in  their  industrious  career 
by  the  idleness  or  recreation  of  officers  of.  the 
Court,— whose  "  important''  duties  o£  copy- 
ing, stamping,  marking,  examining,  or  signing, 
are  so  oppressive,  that  every  now  and  then  a 
relaxation  of  them  is  necessary^— In  the  good 
old  days  of  the  venerable  Lord  JBldon  we  never 
heard  of  such  things.  Casti gator.  , 

27il/flj^,  1836. 
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ATTORNEYS  TO  BE  RE-ADMITTED, 

On  the  last  datf  of  Trinity  Term,  1836. 


KINO'S   BENCH. 

Benoetty  Jobn^  Bodmin,  Cornwall. 

Cidlton,  James,  late  of  No.  1,  Freeman's- 
court,  now  of  No.  1,  Fenchurch-street. 

Coombs,  Henry,  late  of  the  Close,  New  Sarum ; 
now  of  the  city  of  New  Sarum. 

Conway,  James,  No,  10,  Charles-street,  Black- 
friars-road. 

Crompton,  George,  formerly  of  Chorley,  Co. 
Lancaster,  now  of  Heworth,  near  York. 

Emery,  Richard,  Si^hrewsbury,  Co.  Salop, 

Goode,  Samuel,  of  Lynn,  Co.  Norfolk. 

HaUowes,  William,  late  of  Ashford,  Kent,  now 
of  52,  Gloucester-street,  Queen's-square. 

Harwar,  Charles,  of  Lees,  near  Oldham,  Lan- 
caster. 
,  Head,  Robert  Thomas,  formerly  of  Sidmouth- 
Btreet,  !VJecklenlmr((h-square ;  afterwards 
of  Seaton,  Co.  Devon,  now  of  Exeter. 

Humphreys,  Archer,  85,  Leman-street,  Good- 
man's-fields. 

Jones,  John,  Brecon. 

Mountain,  Joseph,  Cirencester,  Co.  Gloucester. 

Mousley,  Thomas,  of  Hanley,  parish  of  Stoke- 
upon-Trent,  Stafford. 

Phillips,  Thomas,  formerly  of  Monmouth;  now 
of  No.  6,  Upper  Ranelagh-street. 

Robinson,  Christian  John,  Percy-street,  Bed- 
ford-so  uare. 

Turner,  Jonn,  uf  Middlemch,  Co.  Chester. 

Winkworth,  Charles,  Rams^ate. 

COMMON  PLEAS. 

Boyce,  Francis  Lewis,  City  of  Norwich. 

8PBCIAL  ADMISSION— KlNO*B  BBNCH. 

Clerk^t  Name. 

Parsons,  Fred.  John,  No.  7^  South  Souare, 
Grav'8  Inn.  Articled  to  Gustavns  Thos. 
Taylor,  Featherstone^buildinffs.  To  be  ad- 
mitted on  the  last  day  of  Trinity  Term. 
Notice,  dated  29th  May,  1835. 


SUPERIOR  COURTS. 


soLicrroRS  to  be  admitted  in 

CHANCERY, 

The  day  nfter  Trinity  Term. 

Parker,  James,  Chelmsford,  Essex. 
Woolbright,  WDUam,  of  Liverpool, 

These  beinj!^  country  solicitors,  the  names 
are  entered  with  the  Clerk  at  the  Public  Office 
in  Chancery.  The  names  of  the  Masters  are 
not  ^ven. 

WiUes,  William  Phillips,  10,  New  Milman- 
street.  Articled  to  Henry  Tnson,  Ilchester ; 
assigned  to  John  Galsworthy,  of  No.  9, 
Cook's-court,  Carey<«treeft. 

This  name  belng_  that  of  a  town  solicitor,  is 
entered  with  the  Secretary  of  the  Master  of 
the  Rolls. 


e^ttCtj;  eircf^eqttcr* 


BQUlTAnLS    MORTOAGB.  —  NOTICE. —  PRIVITr 
OP   LIBN. 

A  drposit  of  admissiom  in  fee  and  other  court- 
rolls,  constituting^  the  title  deeds  of  cer- 
tain copyhold  property,  made  at  different 
times,  under  one  and  the  same  agreement, 
to  secure  repayment  of  a  loan,  is  an  equH^ 
able  mortgage  of  that  property.  Such  a 
mortgage  is  entitled  to  priority  over  a  suh^ 
sequent  legal  mortgagee  for  valunble  con- 
sideration without  egpress  notice,  if  the 
circumstances  of  the  transaction  were  suck 
as  would  induce  a  prudent .  lender  io  in- 
quire  as  to  prior  incumbrances. 

The  facts  of  this  case,  together  with  th^  ar- 
ffumcnts  of  counsel,  and  judgment  of  Lord 
Chief  Baron  Lyndhurst,  upon  a  motion  to 
continue  an  injunction,  and  on  two  incidental 

Eoints  of  practice,  have  been  reported  in  the 
icffal  Obsierrer,  vol.  vii.  pp.  384  and  385. 
The  cause  now  came  on  to  be  heard  upon  the 
merits,  and  was  argued  by  Mr.  fF'igram  and 
Mr.  Sharpe,  for  the  pluntiff ;  Mr.  Simphituon, 
Mr.  Kindersley,  and  Mr.  Chandless  for  one  de- 
fendant, and  Mr.  Bligh  and  Mr.  Bethell,  for 
the  others. 

Mr.  Baron  Alderson,  before  whom  it  ^vas  ar- 
gued, having  taken  time  to  consider  the  case, 
gave  the  following  judgment. 

It  was  a  bill  filed  originally  by  the  nlaintiffs 
against  Jordan  and  Bulnois,  and  afterwards 
against  the  assignees  of  Jordan,  he  having  be- 
come a  bankrupt ;  and  it  prayed  that  an  ac- 
count might  be  taken  in  respect  of  certain 
sums  of  money  remaining  due  to  the  pluntiffs, 
and  also  that  it  might  be  declared  in  respect 
of  the  sum  ultimately  found  due,  that  they 
should  have  a  priority  of  chum  over  the  defen- 
dant Bulnois,  upon  copyhold  premises  called 
"The  Valiant  Trooper,*'  a  public-house  in 
Goodge-street.    The  claim  of  the  plaintiffs,  as 
regarded  the  assignees  of  Jordan,  depended 
upon  the  Question  as  to  whether  certain  docu- 
ments,  being  deeds  of  admission  relating  to 
this  copyhold  property,  were  deposited  with 
the  plaintiffs  under  such  circumstances  as  to 
give  them  an  equitable  mortgage  on  the  pro- 
perty in  question;  and  whether  any  thing  had 
occurred  since  such  mortgage  had  been  granted, 
to  render  it  void.    He  took  it  to  be  a  well 
established  doctrine,  that  there  might  be  an 
equitable  mortgage  of  copyhold  property,  and 
that  the  deposit  of  the  title  deeds  amounted, 
under  particular  circumstances,  to  an  equit- 
able mortgage.    In  support  of  this  doctrine, 
there  was  the  authority  of  Lord  Eldun  in  e» 
parte  fVarner  ■  to  whicn  Lord  Lyndhurst,  in 
a  motion  in  the  present  case,  expressed  hia 
adherence.    There  was  a  case  in  opposition 
to  that  supposed   to  have  been  decided  liy 
8ir  John  Leach,  when  Vice  Chancellor;  but 
he  had  doubts  as  to  the  accuracy  of  such 
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statement :  and  when  opposed  to  recofrnlzed 
authorities,  he  could  not  entertain  any  doubt 
88  to  which  he  should  follow.  He  should 
come  to  the  same  conclusion  with  Lord  Eldon 
and  Lord  Thurlow,  that  in  a  case  of  this 
nature,  a  deposit  of  the  title  deeds  of  copy- 
hold property  would  have  the  same  efl&ct 
aa  a  deposit  of  those  of  freehold  property.^ 
If  tfak  then  were  so,  there  only  remamea  a 
question  of  fact — namely,  whether  the  deeds 
in  question  were  so  depobited  a«  to  give  the 
plaintiflr  an  etpitable  mortgage.  It  was  clear 
that  on  the  loth  of  November,  1827,  an  ad- 
vance  of  a  sum  of  2,000/.  was  made  by  the 
plaintiffs  to  Jordan,  and  certain  deeds  were 
deposited  by  him  as  a  security  for  this  amount. 
Jordan,  who  was  examined,  stated  that  the  only 
deeda  intended  to  be  deposited,  were  those 
which  were  actually  deposited,  which  only 
contained  a  leasehold  interest.  On  the  other 
hand,  the  evidence  for  the  plaintiffs  shewed 
that  it  was  agreed  that  all  the  interest  in  the 
premises  should  be  secured  to  them.  And  it 
was  concluded  by  them,  without  sufficient  ex- 
amination, that  the  deeds  deposited  were  to 
that  effect;  but  on  subsequent  discovery  in 
1828,  they  found  that  Jordan's  copy  of  admis- 
sion in  fee  was  not  amongst  those  deeds. 
Hiey  immediately  applied  to  Jordan,  and  the 
deed  was  supplied  and  the  deposit  was  then 
completed.  It  was  yerv  much  to  be  regretted, 
that  the  parties  here  did  not  adopt  Lord  El- 
do/^§  suf^estioD — namely,  that  there  should 
be  a  written  statement  of  the  terms  upon 
which  such  agreements  were  made.  It  was 
unnecessary  to  advert  to  the  case  of  a  partied 
deposit  of  deeds.  If  the  plaintiffs  established 
their  case,  it  would  shew  that  the  deeds,  though 
deposited  at  different  periods,  were  sJl  depo- 
sited under  one  and  the  same  agreement.  On 
the  21st  of  Aprils  1828,  the  admission  of  Bar- 
net  was  hanoed  over  to  Jordan  at  his  own 
request;  and  on  the  28thof  April,  he  returned 
it  to  the  plaintiffs  with  other  documents, 
amongst  which  was  his  own  admission  to  the 
fee.  Jordan's  account  of  this  transaction  was, 
that  he  left  the  copy  of  his  admission  with  the 
plaintiffs  by  neglect,  and  that  he  took  it  to 
them  in  the  hope  of  obtaining  an  additional 
advance,  which  he  did  not  get,  but  suffered 
the  deed  to  remun  in  their  possession.  Jor- 
dan's account  of  this  transaction  was  incredi- 
ble; it  was  inconsistent  with  the  admitted  facts. 
His  statement  as  to  the  terms  of  the  original 
deposit,  was  clearlv  irreconcilable.  His  Lord- 
ship did  not  think  the  plaintiffs  would  have 
made  an  advance  of  2000/.  upon  the  security 
of  any  tbingexcept  the  fee  of  the  copyhold 
premises.  The  transaction,  if  the  plamtiffs 
required  no  security,  but  relied  on  the  personal 
security  of  Jordan,  would  have  been  very  na- 
tural ;  but  they  did  not  rely  upon  Jordan.  It 
j^peared  incredible  that  there  had  been  a  de- 
posit merelv  of  the  leasehold  interest  as  a  se- 
curity for  the  sum  advanced.  What  was  this 
leaseLold  interest  ?    It  was  an  interest  which 


^  See  the  cases  cited,  7  Leg.  Obs.  884. 


had  then  nearly  expired,  being  originally  for  a 
term  of  sixty-two  years,  and  consequently,  of 
small  value.  But  then  there  was  another  lease- 
hold interest,  in  which  it  was  suggested  that 
Jordan  had  an  equitable  interest,  but  in  which 
it  was  clear  he  had  no  legal  interest.  It  was 
not  suggested  by  himself  that  he  had,  but  the 
fact  was,  that  be  did  not  become  possessed  of 
it  till  a  considerable  period  after;  and  then 
only  under  a  purchase,  for  which  he  gave  some- 
what less  than  100/.  Now  he  could  not  l)elieve 
that  by  men  of  sense  this  could  be  taken  as  a 
security  for  2000/. 

If  he  took  the  evidence  on  the  part  of  the 
pluntiffs,  the  transaction  became  plain  and  ob- 
vious. They  said  that  Jordan  proposed  to 
deposit  the  deeds  ot  the  premises  in  question, 
which  were  valued  at  4,000/.  or  5,000/.  That 
was  a  very  natural  view  of  the  case;  it 
gave  to  both  parties  an  aspect  of  caution ;  and 
when  he  balanced  the  testimony,  he  thought  it 
was  strongly  in  favour  of  the  plaintiffs ;  conse- 
quently by  the  deposit  of  these  deeds,  under 
the  circumstances  in  which  they  were  made, 
the  plaintiffs  were  entitled  to  an  equitable 
mortgage  in  the  fee  of  the  premises  in  ques- 
tion. It  was  said  that  there  had  been  a  deposit 
of  these  deeds  with  the  Messrs.  Hoare,  and 
that  they  had  advanced  2,000/.  upon  the  seeu^ 
rity  of  the  leasehold  interest.  He  doubted 
this,  for  he  found  the  deposit  was  made  in  the 
year  1827f  aiter  the  expiration  of  the  leasehold 
mterest ;  and  he  therefore  believed  that  it  was 
the  intention  of  the  parties  that  there  should  be 
a  deposit  of  the  whole  of  the  title  deeds,  but 
that  they  neglected  to  examine  them.  Un- 
doubtedly the  Messrs.  Hoare  were  not  the 
holders  of  an  equitable  mortgage,  for  they  did 
not  discover  the  omission  of  the  copy  or  the 
admission  of  the  fee  till  afterwards.  Part  of 
the  deeds  deposited  were  in  the  year  1829  de- 
livered to  Jordan's  attorney  by  the  plaintiffs. 
At  that  time  the  whole  of  the  deeds  were  in 
possession  of  the  pluntiffs.    Now,  the  only 

Suestion  was,  whether  the  parting  with  these 
eeds  affected  the  plaintiffs'  claim,  the  deeds 
having  been  restored  to  them ;  and  in  addition, 
the  most  important  deed  never  having  been 
parted  with. 

This  led  him  to  the  main  question  in  the 
case,  which  affected  only  the  defendant  Bul- 
nois.  Bulnois  was  possessed  of  a  legal  mort- 
gage on  these  premises  to  secure  a  large  sum 
of  money,  executed  after  the  deposit  of  Jor- 
dan's title  deeds  with  the  plaintiffs.  The 
ouestion  was,  whether  Bulnois  was  a  purchaser 
tor  a  vfJuable  consideration  without  notice, 
and  therefore  entitled  to  priority  over  the 
equitable  mortgagee.  There  was  no  doubt 
but  that  he  was  a  purchaser  for  a  valuable 
consideration ;  but  the  doubt  was,  whether  he 
was  a  purchaser  without  notice.  If  actual  no- 
tice was  meant,  there  vvas  no  proof  of  such 
notice  ;  but  constructive  notice  was  sufficient. 
If,  for  instance,  a  party  having  knowledge  of 
the  fact  of  a  deposit  of  title  deeds,  omitted  to 
inquire  into  the  circumstances  under  which 
such  deposit  was  made,  the  Court  might  rea- 
sonably infer  that  he  did  sp  in  order  to  avoid 
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express  notice,  and  siicb  was  held  to  be  equi- 
valent to  notice  in  the  ease  of  Birch  t.  El- 
lames,^  In  the  case  of  Plutnb  v.  Fiuii,  ^  it 
was  also  lud  down,  that  where  a  party  having 
such  knowledge  as  would  lead  an  honest  man 
to  make  further  inquiries,  and  neglects  to  do 
so,  he  must  be  taken  to  have  had  notice  of 
those  facts,  which,  if  he  had  ordinary  diligence 
he  must  have  obtained ;  and  if  he  be  grossly  ne- 
gligent in  omitting  to  make  in(^uiry,  it  was  at 
all  events  sufficient  to  fix  him  with  notice.  It 
was  clearly  established  by  the  evidence^^at  it 
was  the  practice  for  persons  in  the  situation 
of  Jordan  to  deposit  with  their  brewers  and 
spirit  merchants  tlieir  title-deeds,  for  the  pur- 
pose  of  giving  them  an  equitable  mortgage  for 
advances  made.  It  was  reasonable  to  conclude, 
that  Bulnois,  who  vras  himself  a  spirit  mer- 
chant, and  with  whom  Jordan  dealt,  should  be 
acquainted  with  this  practice ;  and  indeed  it 
appeared  by  his  own  account,  that  when  this 
mortgage  was  talked  of,  he  was  aware  of  such 
a  practice.  He  knew  that  Jordan  was  indebted 
to  the  plaintiffs,  for  he  asked  him  whether  the 

E remises  were  not  under  a  mortgage  to  his 
rewers.  He  also  knew  from  the  transaction 
itself,  that  Jordan  was  pressed  for  money. 
Upon  the  whole,  his  Loroship  thought  that  in 
this  case  there  was  such  gross  negUflreDce  that 
it  would  be  a  mere  cloak  to  fraud  if  admitted, 
and  it  must  be  held  to  fix  Bulnois  with  con- 
structive notice.  Bulnois  ought  not  to  be 
placed  in  a  better  situation  than  Jordan  him- 
self  in  respect  of  the  pluntiff,  and  he  was 
therefore  of  opinion  that  the  plaintiffs  were 
entitled  to  an  account  against  the  assignees  of 
Jordan,  and  to  a  priority  of  claim  over  Bulnois. 
fFhithread  tintt  others  v.  Bulnois  and  others. 
Sittings  at  Gray's  Inn  Hall,  I2th,  13th,  and 
26th  of  February,  1835. 


HCng'if  3Bmc^  practice  Court. 

AFFIDAVIT  TO  HOLD  TO  BAIL  ON  BILL  OF 
BXCHANGB.-  FATAL  DBFBCT.— CANCELLING 
BAIL  BOND. 

An  affidavit  of  debt  on  a  601  of  exchange 

ought  to  state  its  amount ;  and  if  it  does  not, 

it  constitutes  a  fatal  defect,  which  vitiates 

the  whole  affidavit,  although  there  may  be 

other  independent  allearatiofis  in  the  affi^ 

davit,  or  clauses  properly  stated. 

In  this  caSe  a  rule  nisi  had  been  obtained 

for  setting  aside  the  b^l-bond  given  in  this 

case,  on  the  ground  of  a  defect  in  the  affidavit 

of  debt.    It  appeared  that  the  affidavit  was  for 

100/.,  stated  to  be  due  on  a  bill  of  exchange, 

and  for  a  further  sum  of  100/.  for  money  lent 

and  advanced.    The  objection  was,  that  it  did 

not  show  the  amount  of  the  bill  of  exchange, 

which  rendered  it  defective,  and  it  was  now 

sought  to  set  it  aside. 

On  showing  cause,  it  was  contended  that  it 
^d  not  follow,  because  the  affidavit  was  defec- 
tive as  to  the  statement  of  the  bill  of  exchange, 
that  the  whole  should  be  considered  bad. 
The  Court  thought,  however,  that  the  affi- 


•  2  Anstr.  427.         ^  Ibid.  432. 


davit  was  not  sufficient,  it  being  bad  as  to 
part,  and  therefore  directed  the  rule  to  be 
made  absolute  for  setting  aside  the  bail-bond, 
but  without  costs. 

Rule  absolute,  without  costs.    Raggett  v. 
(?«5^,  E.  T.  1835.    K.  B.P.  C. 


8TAT  OF  PROCBBDINGS.  —  INDICTMENT  FOR 
PBRJURV.  —  AFFIDAVIT  OF  DBBT.  —  CRI- 
MINAL PROCBBDINGS. 

ji  Stay  of  the  plaintiff  *s  proceedings  trill 
not  be  allowea  in  a  civil  case,  ofi  account 
of  criminal  proceedings  going  on  against 
one  of  the  parties. 

In  this  case  a  rule  nisi  had  been  obtained 
for  staving  the  proceedings  in  this  cause  until 
after  the  plaintiff  had  taken  his  trial  on  an  in- 
dictment for  perjury  in  his  affidavit  of  debt  in 
this  cause. 

Cause  was  shewn  against  this  rule,  when  it 
was  contended,  that  in  an  action  like  the  pre- 
sent, the  Court  never  took  such  notice  of  any 
criminal  proceedings  against  one  of  the  parties 
as  to  stay  the  proceedings  in  the  action  on 
that  account. 

fFilliams,  J.  thought  it  would  be  a  very 
dangerous  precedent  were  he  to  order  a  stay  ca 
proceedings  until  the  trial  of  the  indictment, 
as  a  defendant  mi^ht  then,  in  order  to  gain 
time,  indict  a  plaintiff  for  perjury,  the  trid  of 
which  indictment  he  might  postpone  for  an 
indefinite  period.  This  rule  must  thertfore 
be  discharjfed  with  costs. 

Rule  discharged,  with  costs.  Johnson  v. 
^flr^/tf,  E.  T.  1836.    K.B.  P.C. 


CHANOB  OF  YBNUB. — SPECIAL  GROUNDS. — 
APPLICATION  ON  SPECIAL  AFFIDAVITS. — 
RBSIDBNCB  OF  WITNESSES. 

If  a  plaint  ff  is  desirous  of  changing  the  venue 
from  the  county  selected  by  the  plaintiff  to 
try  his  cause,  it  is  necessary  that  the  affi- 
davits  on  which  the  application  is  founded 
should  be  special  in  stating  the  grounds 
for  the  change. 

In  this  case,  the  defendant  had  obtained  a 
rule  nisi  to  change  the  venue  in  this  cause, 
from  London  to  Lancashire.  The  application 
was  made  on  special  grounds.  The  defendant 
having  pleaded,  his  affidavit  stated  that  all  his 
witnesses  resided  in  Lancashire. 

On  shewing  cause,  it  was  contended,  that 
the  defendant's  affidavit  did  not  set  forth  suf- 
ficient special  grounds.  It  was  not  indeed 
shewn  by  his  affidavit  that  he  intended  calling 
any  witnesses  at  all.  The  plaintiff's  affidavit 
in  answer  to  those  of  the  defendant,  stated, 
that  none  of  his  witnesses  resided  in  Ixinca- 
shire,  and  that  two  of  them  lived  near  London. 

The  Court  thought  the  defendant's  affidavit 
was  too  general,  and  did  not  disclose  sufficient 
special  grounds. 

Rule  discharged,  with  co8ts. — ffiggins  v. 
Houseman,  £.  T.  1835.    K.  B.  P.  C. 
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ATTACHMENT  FOR  KONPVRPORMANCE  OF  AN 
AWARD. —  DEMAND  OF  PERFORMANCE.— 
POWER  OF  ATTORNBT. — COMPLETE  MATE- 
RIAI«8. 

IF^ken  an  award  h  sought  to  be  enforced  by 
an  attachment,  the  eervtce  of  all  necesiary 
documents  mutt  be  effected  at  one  time, 
before  it  can  be  obtained. 

In  this  case,  an  application  was  made  to  the 
Court  for  an  attachment  against  the  defendant 
for  nonperformance  of  an  award,  and  non* 
payment  of  costs  pursuant  to  the  Master's 
allocatur.  The  facts,  as  they  appeared  from 
the  affidavit  on  which  the  motion  was  founded, 
appeared  to  be  these: — The  demand  of  the 
amount  due  on  the  award  was  not  made  by 
the  plaintiff  himself,  but  by  a  person  to  whom 
he  had  fftven  a  warrant  or  attorney.  On  this 
person  first  calling  on  the  defendant,  he  served 
bim  with  a  copy  of  the  award  and  allocatur, 
shewing  him  at  the  same  time  the  original  of 
both,  but  he  had  not  the  power  of  attorney 
with  him  on  that  occasion.  He  however  made 
a  second  visit  to  the  defendant,  when  he  pro> 
duced  the  power  of  attorney,  without  showing 
the  other  documents. 

The  Court  said  that  the  service  was  insuffi- 
cient. This  rule  now  prayed  therefore  cannot 
be  granted. 

Rule  refused.— Aar<7r«  v.  Twisdel,  E.  T. 
1835.    K.B.P.  C. 


prisoner's     rule     to     plead. — ^WAIVER. — 
80MM0NS   FOR  T&MS  TO  PLEAD. 

if  a  prisoner  objects  by  motion,  that  he  has 
not  receitted  a  rule  to  plead,  his  applicatinn 
is  sufficiently  answered  by  shewing  that  be 
has  taken  out  a  summons  fur  time  to  plead, 

A  rule  fitft  had  in  this  case  been  obtained 
for  setting  aside  a  declaration  against  a  pri- 
soner, on  the  ground  that  no  rule  to  plead  had 
been  given.  The  defendant,  however,  had 
taken  out  a  summons  for  time  to  plead. 

On  shewing  cause,  it  was  contended,  that 
the  defendant  had  waived  his  right  to  object 
on  that  ground,  by  taking  out  a  summons  for 
time  to  plead. 

The  Court  thought  that  the  defendant  had 
waived  his  right  to  object  by  taking  out  the 
summons,  andf  therefore  discharged  the  rule. 

Rule  discharged.— A^ir^ftf  v.  M*DoneU,  E. 
T.1836.    K.B.P.C. 


NOTICE  ATTACHED  TO  DECLARATION  IN 
EJECTMENT. — JUDGMENT  AGAINST  THE 
CASUAL  EJECTOR. — MISNOMER. — TENANT'S 
NAME. 

fFhere  the  tenants  name  in  the  notice  at  the 
foot  of  the  declaration  is  immaterial. 

Motion  for  judgment   against  the  casual 

gtor.  The  only  doubt  about  the  case  was, 
the  name  of  *'  John"  had  been  substituted 
for  that  of  "  Thomas,"  the  tenant's  name,  at 
the  foot  of  the  declaration.  In  every  other  re- 
spect the  service  was  perfectly  regular.    The 


person  who  served  the  tenant,  had  informed 
him  that  he  was  the  person. who  was  alluded  to 
in  the  notice. 

The  Court  thought  that  sufficient,  and 
granted  the  rule. 

Rule  granted.— Z>o*  d.  Frost  v.  Roe»  E.  T. 
1836.    K.  B.P.  C. 


NEW  BOLES  OF  PLEADING. — INCONSISTENT 
DEFENCES  AND  PLEAS. — STRIKING  OUT 
PLEAS. 

If  a  defendant  has  different  defences  to  the 
same  action,  he  has  a  right  4o  plead  them 
all,  notwithstanding  they  may  be  incon-^ 
sistent,  and  notwithstanding  the  new  Pleads 
ing  Rules. 

This  was  an  application  for  a  rule  nisi  to 
strike  out  certdn  pleas  pleaded  by  the  defen- 
dant, on  the  ground  of  inconsistency. 

fFilliams,  3,  said,  that  inconsistency  in  the 
pleas  with  each  other  was  no  ground  for  strik- 
ing them  out.  If  a  defendant  had  several  de- 
fences to  an  action,  although  they  may  be  in- 
consistent with  each  other,  yet  he  haa  still  a 
ri^t  to  plead  them  all. 

Rule  refused.— ^/ih'iMOA  v.  Smtdl,  E.  T. 
183&.    K.B.Ra 


ATTORNEY. — ^ATTACHMENT. — ^PERSONAL  SER- 
VICE.— COSTS. — ^WAIVER  OF  PERSONAL  SER- 
VICE. 

If  various  attempts  have  been  made  to  serve 
a  defendant  with  the  rule  for  the  payment 
of  costs,  with  the  allocatur  indorsed,  but 
which  efforts  have  not  proved  sufficient  to 
enable  the  party  trying  to  serve  to  effect 
personal  service,  the  /act  of  the  defendant 
being  an  attorney,  is  not  sufficient  to  waive 
such  service. 

This  was  an  application  to  the  Court,  for  an 
attachment  against  an  attorney,  for  non-pay- 
ment of  costs  pursuant  to  the  master's  allo- 
catur. It  appeared  from  the  affidavit  in  sup- 
port of  the  application,  that  no  personal 
service  had  been  effected.  It  was  nowever 
submitted,  that  the  defendant  being  an  attor- 
ney, the  case  was  different  from  that  of  any 
other  defendant.  The  affidavit  went  on  to 
state,  that  repeated  efforts  had  been  made  to 
serve  the  defendant,  but  without  success. 

The  Court  thought  the  fact  of  the  defendant 
being  an  attorney,  was  not  sufficient  for  it  to 
dispense  with  personal  service.  The  attach- 
ment, therefore,  must  not  go. 

Rule  refused.— ^Mi»  v.  Toomer,  E.  T.  1835. 
K.  B.  P.  C. 


ATTACHMENT  FOR  NON-PAYMENT  OF  COSTS. 
— LEAVING  COPY  OF  RULB  AND  ALLOCATUR. 
— PERSONAL  SERVICE. 

Although  personal  service  is  indispensably 
necessary  in  all  cases  to  oLUdn  an  attach^ 
ment  for  non-payment  of  costs  pursuant 
to  the  Master's  allocatur,  yet  if  all  other 
requisites  are  complied  with,  and  the  de^ 
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fetdmU  prwtnis  0  eopif  0/  the  ruU  beings 
left  with  him  by  the  peno*  serving,  that 
is  immaterial. 

This  was  an  application  for  an  attachment 
against  the  defendant,  for  non-payment  of 
costs  punniant  to  the  Master's  allocatur.  It  ap- 
peared from  the  affidavit  of  the  person  endea- 
vouring to  serve  the  defendant,  that  on  the 
deponent  goin^f  to  the  house  in  which  the 
denndant  Uvea,  he  saw  him,  when  he  pro> 
daced  the  original  rule  and  allocatur  indorsed 
thereon,  ana  made  a  demand  of  the  costs. 
The  defendant,  however,  immediately  shut  the 
door  in  deponent's  face,  and  said  ne  would 
not  be  served.  Deponent,  however,  pushed  a 
copy  of  the  rule  and  allocatur  under  Uie  door. 

The  Court  thought  that  sufficient  had  been 
done  to  effect  a  serrice,  and  directed  an  at- 
tachment to  issue. 

Rule  granted.— /{^^  v.  Koops,  E.  T.  1835. 
K.  B.  C.  P. 

UNIFORMITT  OF  PROCESS  ▲CT.-^IND0R8BMBNT 
OF  PROaJBAftw — CACHES. — ^WAIYBR.— sATTOR- 
net's  RBSIDEMCX. 

In  the  required  indorsement  on  a  writ  of 
capias,  of  the  attorneys  place  of  abode,  it  is 
not  sufficient  that  the  attornejf  describes 
himself  <f'*  Southampton  Buildings.'* 

In  this  case  a  rule  nisi  had  been  obtained  for 
discharging  the  defendant  out  of  custody,  on 
the  ground  of  an  insufficient  description  of  the 
attorney's  residence,  in  the  indorsement  on  the 
writ  of  capias.  The  attorney  described  him- 
self as  of  "  Southampton  Buildings"  only. 

Cause  was  shewn  a^inst  this  rule,  when  it 
was  submitted  that  this  description  was  suffi- 
cient, it  being  so  well  known  as  the  residence 
of  attorneys.  Supposing,  however,  this  to  be 
a  defective  descnption,  the  defendant  has 
waived  his  right  to  object  to  it,  by  allowing 
more  than  two  months  to  elapse  since  the  ar- 
rest  before  he  made  this  application. 

The  Court  said  that  the  attorney's  description 
of  his  residence,  was  clearly  insufficient :  but 
in  this  case,  too  mat  a  time  had  been  allowed 
to  elapse,  to  enable  the  defendant  to  avail  him- 
self ot  it.  The  present  rule,  must,  therefore, 
be  discharged. 

Rule  discharged.— 72»«^  v.  Chine,  E.  T.  1835. 
K.  B.  P.  C. 


the  Indenture  inroUed,  liad  since  absconded, 
and  there  was  evei^  reason  to  believe  that  he 
had  destroyed  the  indenture.  He  had  made 
a  chari^  ror  the  inroUment,  although  it  was 
ascertained  that  it  had  not  been  inrolied. 

The  Court  said  that  a  copy  might  be  inrolied, 
instead  of  the  original  indenture. 

Rule  accordingly. — Ea  parte  Chapmam,  E. 
T.  1836.    K.B.  P.O. 


8BRVTCB  OF  CLERKSHIP. — INROLLING  INDBN- 
TURE  OF  CLERK. —  COPT  OF  INDENTURE. 
LOSS   OF  ORIGINAL  ARTICLES. 

The  indenture  of  clerkship  of  an  attorney's 
clerk,  must  be  inrolied  within  six  months 
after  the  execution  i  but  if  the  original  is 
lost,  a  copy  under  special  circumstances 
may  be  inrolied. 
This  was  an  application  to  the  Court,  for  its 
permission  to  inroU  a  copy  of  the  indenture  of 
t:lerkship,  instead  of  the  original,  under  the 
following  circumstances :  The  clerk,  in  whose 
behalf  t£e  application  was  made,  had  been  re- 
gularly articled,  and  the  indenture  sent  to  the 
town  agejit*s  office,  for  the  purpose  of  inroU- 
ment.   The  clerkj  however,  emj^yedtoget 


SBRVtCB  OF  DECLARATION  IN  BJBCTMEkT.— « 
SPECIAL  8BRTICE.— TENANT  KEEPING  ^OVT 
OF  THE  WAT  TO  AVOID  BEING  8ERVB0* 

fFhat  will  dispense  with  actual  personal  ser* 
vice  in  ejectment. 

Motion  for  judgment  against  the  casual 
ejector.  The  affidarit  on  which  the  modon 
was  founded,  disclosed  the  following  facts: 
On  deponent  going  to  the  premises  in  Question, 
he  found  them  closed.  He  however  knocked 
at  the  door,  when  the  window  was  opened  by 
the  tenant  inpossession,  and  some  milk  thrown 
over  him.  The  deponent  then  read  aloud  the 
notice,  gave  the  usual  explanation,  and  stuck  » 
copy  of  the  declaration  on  the  outside  of  the 
door.  To  the  best  of  deponent's  belief,  the 
tenant  was  purposely  keeping  out  of  the  way. 

The  Court  granted  a  rule  /ittt,  and  directed 
the  sendee  to  be  by  sticking  it  up  on  the  out- 
side of  the  door. 

Rule  nisi  accordingly. — Doe^.  IVillsi.  RoCp 
E.T.  1835.    K.B.P.  C. 


ATTACHMENT  FOR  NON-PAYMENT  OF  COSTS 
PURSUANT  TO  THE  MASTER'S  ALLOCATDB.— 
ATTORNEY. — PERSONAL  SERVICE. 

Under  what  circumstances  a  service  of  an  a/- 
tachment  for  nvn-pttyment  of  costs  pur^ 
suant  to  the  Master's  allocatur,  though  not 
personal,  will  be  equivalent  to  it. 

This  was  an  application  for  an  attachment 
for  non-payment  of  costs  pursuant  to  the 
master's  allocatur.  It  appeared  from  the  affi- 
davit on  which  this  application  was  made,  that 
repeated  attempts  had  been  made  to  effect 
personal  service  of  the  rule  and  allocatur,  but 
without  succ^ess.  A  demand  of  the  costs 
had  been  made  of  the  defendant's  cleric, 
at  his  office.  A  letter  had  also  been  received 
from  the  attorney,  in  which  he  acknowledged 
that  lie  was  purposely  keeping  out  of  the  way 
to  avoid  being  served,  and  admitted  the  receipt 
of  the  rule  and  allocatur. 

The  Court  granted  a  rule  to  shew  cause  why 
personal  serrice  of  the  rule  and  allocatur  should 
not  be  dispensed  with,  and  why  service  on  the 
clerk  at  the  office  should  not  be  good  serrice. 

Rule  nisi  accordingly. — Phillips  v.  Hutehin* 
son,  E.T.  1835.    K.B.P.C. 


defendant's  discharge  from  action.— 
summary    application.  —  statute    of 

limitations. — ^DEBT  BARRED. 

If  a  debt  has  been  barred  by  the  statute  of 
limitations,  the  crediser  maystOt  bring  /da 
actiom  to  recover  k,  and  timgh  hk  paHim 
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*  euUfM  Mh€0  ii  tntrred,  M#  C^uri  teiU  noi 
Mag  pr^eeedmfir*. 

Thifl  wBi  ail  application  to  the  Court  to  let 
adide  the  Mim  issued  in  this  case,  and  dis- 
charge the  defendant  out  of  custody,  on  the 
grouad  that  he  had  been  arrested  for  a  debt, 
which  the  plaintiff,  by  his  particulars  of  de- 
rnand*  had  shewn  to  have  been  contracted  in 
the  year  1822,  and  which  was  consequently 
barred  bv  the  statute  of  limitations. 

The  Court  said  the  defendant  might  plead 
that  statute,  and  thereby  prevent  the  pluntiff 
from  recovering.  The  defendant  might  not, 
however,  avul  himself  of  the  statute,  or  there 
may  be  sufficient  evidence  produced  at  the 
trial  to  take  the  case  out  of  the  operation  of 
the  statute.  The  rule,  therefore,  cannot  be 
granted. 

Rule  refused.— Po//fr  v.  Moedmnth  E.  T. 
1836.    K.B.P.C. 

NOTICB  OF  TRIAL.  —  ROUDATS. — EA8TBR 
TUESDAY. —  DURATION  OP  TERMS.  —  DIES 
NON. 

AUhough  now,  both  bff  statute  and  rule,  the 
days  failing'  between  the  Thurtday  next 
before  and  the  fFedneidny  after  Batter 
day,  are  dies  non,  a  notice  of  trial  may  be 
gieenfor  Baiter  Tuetday. 

This  was  an  application  for  a  rule  nisi  to  set 
aside  the  verdict  found  for  the  plaindff  in  this 
cause,  and  for  a  new  trial,  on  the  ground  of  a 
defect  in  the  notice  of  trial  which  had  lieen 
given  for  Easter  Tuesday  and  continued  to  a 
subsequent  dav,  when  a  verdict  was  found  for 
tRe  plaintiff.  This  day,  it  was  contendol,  had, 
under  the  3  &  4  W.  4,  c.  32,  s.  43,  become  a 
die»  non. 

fFiiliamt,  J.,  said,  that  from  the  terms  of 
the  general  rule  of  H.  T.  3  W.  4,  which  ran 
thus,  "that  the  days  between  the  Thursday 
next  before  and  the  Wednesday  next  after 
Easter  day,  shall  not  be  reckoned  or  included 
in  any  rules  or  notices  of  other  proceedings  ex> 
cept  notices  of  trial  and  notices  of  inquiry  in 
any  of  the  Courts  of  Law  at  Westminster," 
the  notice  given  by  the  plaintiff  in  i\m  case 
must  be  considered  good.  By  this  rule  it  may 
be  seen  in  what  manner  the  Judges  construed 
the  two  acts  of  parliament,  the  11  6. 4,  and 
I  W.  4,  c.  70,  s.  6,  and  the  1  W.  4,  c.  3,  s.  3. 
The  present  case  therefore,  coming  clearly 
within  the  above  rule  of  Court,  I  cannot  enter- 
tain the  application. 

•Rule  renised.— (7Aiir«o(?Jt  v.  Smith,  £.  T. 
1835.'  K.B.P.C. 


SUMHAmT  APPUCATIOKAGAIirST  ATTORKBT.-*- 
OBTAINING  PROB.iTE  OF  WILL. 

In  order  to  induce  the  Court  to  interfere 
eumtnarily  to  compel  a  payment  of  money 
by  an  attorney^  it  must  appear  that  he  teas 
employed  in  that  character. 

This  was  an  application  for  a  rule  ntst,  to 
eompel  an  attorney  to  refund  the  sum  of  15/. 
paid  to  him  by  the  applicant,  and  whi<^  he  had 
improperly  retained,  and  69  answer  the  matterB 


contiuned  in  the  affldavit.     It  appeared  that 
die  attorney  had  been  instructed  to  employ  a 

Erector  for  the  purpose  of  obtaining  the  pro- 
ate  of  a  will.  The  proctor's  charge  for  his 
services  was  16/»  A  check  for  this  amount  was 
deposited  in  the  hands  of  the  attorney,  with 
directions  for  him  to  pay  it.  The  check  had 
been  presented  and  paid,  but  the  attorney  had 
appropriated  it  to  his  own  use. 

The  Court  thought  that  the  attorney  could 
not  be  compelled  summarily  to  refund  the 
money,  as  any  other  person  might  have  been 
instructed  as  well  as  the  attorney  to  employ  a 
proctor.  Under  these  circumstances  the  Court 
cannot  interfere. 

Rule  refused.— ^*par/f  Cowie,  E.T.  1836. 
K.  B.  P.  C. 


AFFIDAVIT. — ^JURAT. — ILLITERATE  PEB80K.-* 
COMMISSIONER. — COURT. 

(f  a  person  appears^  by  being  a  markt^ 
man,  to  be  an  illiterate  deponent,  the 
fact  of  reading  over  should  appear  in  the 
jurat  in  all  cases. 

This  was  an  application  to  set  aside  the  writ 
of  summons,  for  irregularity.  The  irregularity 
consisted  of  there  being  no  date  in  the  teste. 
There  was  however  this  peculiaritv  in  the  case : 
the  affidavit  on  which  the  application  was 
founded  was  made  by  an  illiterate  person,  and 
it  was  not  stated  in  the  jurat  that  the  affidavit 
had  been  read  over  to  deponent,  as  required  bj 
31 G.  3,  £.  T.  It  was  however  sworn  in  Court, 
and  it  was  therefore  submitted  that  such  a 
course  might  he  dispensed  with,  as  the  above 
rule  only  made  mention  of  affidavits  made  be- 
fore commissioners. 

The  Court  said,  that  the  fact  of  its  having 
been  made  in  Court  made  no  difference  what« 
ever.  The  established  practice  is,  that  affid**. 
Tits  made  by  illiterate  persons  should  contain 
such  statements,  and  no  deviation  from  that 
course  can  be  permitted.  This  rule  therefore 
cannot  be  granted  on  the  present  affidavit. 
The  jurat  however  may  be  amended,  and  the 
app^cation  renewed. 

Rule  refused.— ^iiyf#  v.  PoweH,  E.  T.  I836t 
K.  B.  P.  C. 


REMOVAL  OF  JUDOMENT. — ^INFERIOR  JUISDIC- 
TION. — ^BUPERIOR  COURT. — CERTIORARI. 

//  is  not  necessary  to  ohtain  a  rule  nisi /or  re- 
mooing  the  record  of  a  cause  from  an  ijtfe* 
rior  jurisdiction,  in  order  to  issue  eseeutitm 
from  the  Superior  Court :  the  rule  is  absom 
lute  in  the  first  instance^ 

TUs  was  an  application  to  the  <«ourt  for  m 
writ  oi certiorari,  directed  to  the  Justices  of  the 
borough  court  of  Bury  8t.  Edmunds,  ordering 
the  removal  of  the  record  in  this  case,  so  that 
execution  mi^t  issue  out  of  this  Court,  the 
defendant  being  out  of  the  jurisdiction  of  the 
former  Court.  The  only  doubt  wluch  existed 
was,  whether  the  rule  should  be  absolute  or  niH 
in  the  first  instance. 

The  Our/ granted  a  rale  absolute. 

Bale  abeelnte  aeeordingly.  ^  l^noMV  v. 
Gooday.KT.^B3&.    K.aF.€. 
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ANSWERS  TO  QUERIES. 


ft«fiD  of  ftanttlortr  aiOr  Coumt 

TBNDER  OF  R£NT.      P.  16. 

If  a  tender  is  once  made,  the  party  tenderin^^ 
is  presumed  in  law  to  be  ready  to  pay  the 
money,  if  afterwards  called  upon ;  therefore,  a 


riffht  to  damages,  on  account  of  non-payment 
of  a  debt,  or  non-performance  of  a  duty,  may, 
after  beinsf  tnken  away  by  a  tender  and  reftisal, 
be  revived  again  by  a  demand  subsequent  to 
the  tender  and  refusal :  a  new  cause  of  action 
arises  from  the  non-payment,  or  the  non-per- 
formance thereof  upon  such  demand.  See 
Impels  Practice,  tit.  Tender,  and  the  author!* 
ties  tnere  referred  to.  Graous. 


QUERIES. 
ftafiD  0f  9ra]i<rt0  xn)r  €avbei^Kmfnfi. 

RENT.— A88IGNBB. — MORTOAOBE. 

A.  the  sub-assignee  of  a  lease,  mortgsf^ed 
the  same  by  deed  (with  power  of  sale)  to  B. ; 
j4.  sometime  afterwards  became  bankrupt, 
when  possession  of  the  premises  and  stock  in 
trade  were  taken  and  disooaed  of  in  the  usual 
way,  by  the  assignee  under  the  fiat.  In  order 
to  avoid  liability  for  rent,  the  parties  acting' 
under  the  authority  of  the  bankrupt's  assi/^ee, 
a  few  days  before  Christmas,  delivered  the  key 
to  the  mortgagee,  who  received  the  same  with- 
out making  any  objection  thereto,  and  the 
premises  have  been  untenanted  ever  since,  the 
key  still  remaining  with  the  mort^[agee.  Has 
the  assignee  legally  discharged  himself  from 
liability  to  the  rent,  he  not  having  complied 
with  the  75th  sec.  of  the  6  0  4,  c.  16.  And  if 
he  has,  i^  not  the  mortgagee  to  be  considered 
in  the  legal  possession  of  the  premises,  and 
thereby  liable  to  the  rent  and  covenants  in  the 
lease  ?  A  Subscriber. 


THE  EDITOR'S  LETTER  BOX. 


The  point  in  a  case  at  p.  62,  appears  to  be 
correctly  reported  as  to  the  result ;  and  some 
of  the  minor  circumstances,  which  have  been 
mentioned  as  incorrectly  stated,  are  not  mate- 
rial to  the  principle  decided.  It  is  difficult,  in 
ffi?ing  a  point  very  concisely,  to  comprise  all 
Uie  circumstances  which  the  parties  interested 
may  deem  material.  We  have  only  to  five 
just  so  much  as  explains  sufficientiy  the  doc- 
trine or  rule  of  practice  laid  down. 

The  Queries  and  Answers  of  K.  C. ; "  Zeta  f " 
A.  A.  C. ;  A.  J  andR.  R.,  have  been  received. 

The  letter  of  J.  W.  D.,  on  Inconsistent 
Pleas,  shall  be  attended  to. 

We  thank  M.  for  his  communications. 

The  suggestion  of  H.  G.  S.,  will  be  con- 
sidered. 

We  thank  W.  for  a  Dissertation,  which, 
like  his  former  papers,  appears  to  be  ablv  com- 
posed ;  and  we  hope  to  nnd  room  for  it  next 
week. 

The  letter  of  "  A  Sufferer  "  is  acceptable. 

In  the  List  of  Attorneys  to  be  admitted  (p. 
67),  we  are  requested  to  insert  the  foUowinnf 
correction  :  —  Thomas  Pinchard,  of  No.  10, 
Edmund  Place,  Aldersgate  Street,  articled  to 
Archibald  Low,  of  Portsea,  Hants,  and  as- 
signed to  Henry  Parker  Collett,  Chancery 
Lane;  instead  of  ''articled  to  H.  P.  Collett, 
and  assigned  to  Archibald  Low." 
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Pertinet,  et  nescire  malum  cst»  agiUmui. 


HORAT* 


CORPORATION  REFORM. 


Tss  plan  lor  Corporatioii  Reform  is  at  last 
before  Uie  coantoy,  and  we  have  no  hesi- 
tation in  giving  it  our  support  and  approval. 
We  have  frequently  urged  the  necessity  of 
alteiing  tiiat  part  of  tiie  present  S3r8tem 
which  relates  to  the  appointment  of  Re- 
corders, and  have  recommended  a  measure 
:dmilar  to  that  adopted  in  the  bill.  Under 
it,  recorders  are  to  be  appointed  by  the 
CiowQ,  in  any  boromgfa  which  is  ready  to 
pay  tiie  necessary  expenses^  and  will  pe- 
tition for  the  purpose.  We  shall  give  a 
statement  of  the  principal  features  of  the 
measure. 

All  acts,  charters,  and  customs,  incon- 
adatent  with  the  provisions  of  the  bill,  are 
to  be  repealed;  and  one  hundred  and 
eighty-three  dties  and  boroughs,  whidi  are 
all  that  are  to  come  within  the  provisions 
of  tiie  bill,  are  to  be  created.  These  are 
all  to  be  subjected  to  a  uniform  government, 
which  is  to  consist  of  a  Mayor  and  Com- 
mon Council.  The  common  council  is  to 
oQoaist  of  vaxiQUs  numbers,  not  in  arithme-^ 
tical  proportion,  but  in  such  a  manner  as  is 
best  suited  to  the  population  of  each  parti- 
cular place,  varying  from  fifteen,  in  the 
smallest  of  such  places,  the  inhabitants  of 
which  are  about  9000,  to  ninety,  in  the 
laigest  towns.  The  laigest  of  the  towns 
are  to  be  divided  into  wtu^,  and  a  certain 
number  of  common  councilmen  are  to  be 
chosen  in  each  ward.  The  members  of  the 
common  council  are  to  be  elected  for  three 
years ;  one  third  of  which  is  to  go  out  an- 
noaUy.  No  qualification  is  necessary  for 
tte  mayor  or  council.  The  mayor  is  to  be 
a  Justice  of  the  Peace  for  the  borough  and 
for  the  county,  and  to  act  as  returning  offi- 
cer at  elections.  The  Town  Council  is  tp 
appoint  the  Town  Clerk,  the  Treasurer, 
and  <Afaer  officers,  grant  licences,  and  ap- 
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point  trustees  to  administer  all  charity 
funds  vested  in  the  corporations.  A  Po- 
lice Comxpittee  is  to  be  appointed  from 
the  mayor  and  councilmen :  such  committee 
is  to  appoint  constables  for  the  county^  as 
well  as  the  borough. 

The  Recorders  are  to  be  barristers  of  at 
least  five  years  standing,  to  be  appointed 
by  the  CrowUj  if  the  town  councils  petition 
for  quarter  sessions,  with  powers  to  such 
reooniers  to  act  for  more  than  one  borough. 
All  capital  jurisdiction  is  to  be  abolished, 
and  criminal  jurisdiction  is  to  be  limited  to 
that  of  the  quarter  sessions. 

The  municipal  constituency  is  to  consist 
of  occupiers  of  houses,  warehouses,  counting 
houses,  or  shops*  rated  for  three  years  to 
the  relief  of  the  poor  of  the  borough,  and 
who  have  paid  afl  rates  due  for  mx  months 
before  the  revision,  and  who  ^hall  be  en- 
titled to  be  burgesses,  excluding  all  who 
within  twelve  months  of  registration  shall 
have  received  parochial  relief  or  other  alms. 
The  burgesses  who  cease  to  be  occupiers 
within  the  borough,  or  neglect  to  pay  their 
rates,  shall  be  omitted  horn  the  burgess- 
roll  :  and  after  tiie  passing  of  the  act,  no 
person  shall  be  electee]  or  admitted  a  citizen, 
or  member  of  any  corporate  body,  in  res- 
pect of  a^y  right  or  title,  other  than  that 
of  being  a  se^ed  rate-payer  within  the 
borough. 

The  bill  reserves  all  pecuniary  rights 
vested  in  the  present  freemen,  as  rights  of 
toll  or  rights  of  common ;  but  it  will  de- 
stroy all  other  rights,  except  they  be  ac- 
quired under  the  bill  as  rate-payers.'  Thus, 
freedom  on  account  of  birth  or  apprentice- 
ship, will  no  longer  exist,  and  all  exclusive 
rights  of  trading  will  also  be  abolished. 
Ninety-nine  boroughs  are  not  to  be  included 
in  the  proposed  reform. 

We  have  printed  an  analysis  of  the  bill — 
by  far  the  most  important  n^easure  of  the 
session  —  in  another  part  of  this  num- 
ber. 
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New  BUU  in  Parhament. 


NEW  BILLS  IN  PARLIAMENT. 


FAKISH  VB8TRIE8. 

This  is  intituled  "  a  Bill  to  amend  an  Act  of 
the  68th  year  of  the  rciifnof  King  Geo.  3,  for 
regulating  Parish  Vestries,  in  so  far  as  to  afford 
to  Westminster  and  cerUin  parishes  within  the 
blHs  of  mortality,  in  the  counliea  of  Middlesex 
and  Surrey,  an  exemption  which  is  extended  in 
the  said  Act  to  London  and  Southwark." 

The  preamble  recites  "  that  by  an  act  passed 
in  the  58th  year  of  the  reign  of  his  Majesty 
KiugGdo.3,  intituled,  "  An  Act  for  the  Regu- 
latiou  of  Parish  Vestries,"  it  is  provided  and 
enacted,  that  nothing  in  the  said  act  contained 
shall  extend  to  any  parish  within  the  city  of 
London,  or  to  any  parish  in  the  borough  of 
Southwark.  . 

That  by  the  said  act  it  is  enacted,  "  That  in 
all  such  vestiies  every  inhabitant  present  who 
shall  by  the  last  rate  which  shall  have  been 
made  tor  the  relief  of  the  poor,  have  been 
assessed  and  charged  upon  or  in  respect  of  any 
annual  rent,  profit  or  value,  not  amounting  to 
60/.,  shall  have  and  be  entitled  to  give  one 
vote,  and  no  more ;  and  every  inhabitant  there 
present,  who  shall  in  such  last  rate  have  been 
assessed  or  charged  upon,  or  in  respect  of  any 
annual  rent  or  rents,  profit,  or  value,  amount- 
ing to  60/.  or  upwards  (whether  in  one  or  more 
than  one  sum  or  charge)  shall  have  and  be  en- 
titled to  give  one  vote  for  every  25/.  of  annual 
rent,  profit,  or  value,  upon  or  in  respect  of 
^vhich  he  shall  have  been  assessed  or  charged 
in  such  last  rate,  so  nevertheless  that  no  iii- 
habitant  shall  be  entitled  to  give  more  than  six 
votes ;  and  in  cases  where  two  or  more  of  the 
inhabitants  present  shall  be  jointly  rated,  each 
of  them  shall  be  entitled  to  vote  according  to 
the  proportion  and  amount  which  shall  be 
borne  by  him  of  the  joint  charge ;  and  where 
one  only  of  the  persons  jointly  rated  shall  at- 
tend, he  shall  be  entitled  to  vote  according  to 
and  in  respect  of  the  whole  of  the  joint  charge. 

That  it  IS  expedient  to  limit  the  operation  of 
the  said  hut  recited  provision  of  the  said  act  in 
so  far  as  regards  the  city  of  Westminster  and 
liberties  thereof,  and  as  regards  the  several 
other  parishes  within  the  bills  of  mortality  in 
the  counties  of  Middlesex  and  Surrey. 

The  following  is  the  proposed  enactment : 
that  nodung  in  the  sud  provision  of  the  said 
act,  shall  extend  or  be  deemed,  taken,  or  con- 
strued to  extend  to  any  parish  within  the 
city  of  Westminster,  ana  tne  liberty  of  the 
said  city,  or  to  any  parish  within  the  bills  of 
mortality  in  the  counties  of  Middlesex  and 
Surrey ;  but  that  the  said  city  and  liberty,  and 
tiie  several  parishes  thereof  respectively,  and 
of  the  said  other  parishes  witbm  the  bills  of 
mortodity  in  the  counties  of  Middlesex  and 
Surrey*  and  each  of  them  respectively,  shall 
to  all  intents  and  purposes  be  exempted  from 
the  operation  of  tue  said  recited  provision,  as 
fiiUy  and  effectually  to  all  intents  and  pur- 
poses whatsoever,  as  if  the  said  city  of  West- 
/ninster  and  the  several  parishes  thereof,  and 


in  the  liberty  of  the  Kud  city,  and  the  said  sev- 
eral other  parishes  within  the  biUa  of  moctkMty 
hi  the  counties  of  Middleaeit  and. Surrey,  had 
been  specially  excepted  in  and  by  the  said  act 
from  the  effect  and  operation  of  the  said  act 
BO  far  as  regards  the  said  recited  provision. 


MARRIAGES  LKQALIZING. 

This  is  a  Bill  intituled  "  An  Act  to  limit  the 
time  for  commencing  Suits  in  the  Ecclesiastical 
Courts,  so  far  as  they  may  affect  the  children 
of  parents  married  within  the  prohibited  de- 
grees.'* 

The  preamble  recites  **  that  the  children  of 
parents  married  within  the  prohibited  degrees 
are  by  law  legitimate,  unless  such  marriage  Ite 
declared  void  by  sentence  of  the  Ecclesiastical 
Court  during  the  life-time  of  their  parents ; 
and  it  being  unreasonable  and  unjust  that  the 
state  and  condition  of  children  born  under  such 
circumstances  should  remain  unsettled  for  so 
long  a  period,  it  is  proposed  to  be  enacted, 

'*  That  the  children  of  parents  married  as 
aforesaid  shall  be  and  continue  legitimate,  un-^ 
less  a  suit  be  duly  instituted  for  annulling  the 
marriage  of  their  parents  within  years 

from  the  celebration  thereof;  or  in  the  case  of 
a  marriage  already  had,  unless  such  suit  shall 
have  been  commenced  within  years 

from  the  time  of  such  marriage,  if  such 
marriage  shall  have  been  celebrated  more 
than  years  before  the  passing  of 

this  act;  and  if  such  marriage  shall  have 
been  celebrated  within  years  before 

the  passing  of  this  act,  then,  unless  such 
suit  shall  have  already  been  commenced,  or 
shall  be  commenced  within  months  af- 

ter the  passing  of  this  act ;  and  unless  in  each 
of  the  cases  aforesaid,  the  proceedmgs  in  such 
suit  shall  have  been  or  shall  be  prosecuted 
without  wilful  delay ;  provided  that  if  both  per- 
sons so  married  as  aforesaid  shall  have  been  or 
shall  be  out  of  the  jurisdiction  of  the  Ecclesi- 
astical Courts  of  this  kingdom  within 
after  the  time  of  their  marriage,  the  period  of 
commencing  such  suit  shall  be  computed,  for 
the  purposes  of  this  act,  from  the  Ume  when 
such  persons,  or  one  of  them,  shall  have  re- 
turned, or  shall  return  within  such  jurisdic- 
tion. That  this  act  shall  not  extend  to  that 
part  of  the  united  kingdom  called  Scotk»d. 


CONTESTED   ELECTIONS. 

This  ib  intituled  ''a  Bill  to  limit  the  Time  of 
taking  the  Poll  at  Contested  Elections  of  Mem- 
bers to  serve  in  Parliament,  to  one  day.'' 

The  preamble  recites  that  **  it  would  tend  tb 
promote  the  purity  of  elections,  and  the  iHmi^ 
nation  of  expense,  if  the  poll  at  all  contaitoil 
elections  of  members  to  serve  in  paBtiamettt 
were  taken  in  one  day.  That  bv  the  2Vf,  4: 
(the  Reform  Act)  it  is  enacted,  ihat.euc^l^ll 
may  remain  open  during  the  space  vf 'twio^ 
daj^."  M 

The  proposed  enactments  ai%,  *  •  •  'X  -*• 

1.  That  from  and  alter  tilc> passing)  of*  this 
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«c^  sm^  part  of  tlie  act  as  allo\?8  the  poll  to 
CDoHnue  open  daring  tf?o  days,  be  repe^ed. 

2.  That  at  every  contested  election  of  a  knight 
or  ImightB  to  serve  in  parliament  for  any  coun- 
ty, or  for  any  riding,  parts  or  division  of  a 
county,  the  polling  snaU  commence  at 
of  the  clock  in  the  forenoon  of  die  next  day 
but  two  after  the  day  fixed  for  the  election, 
(unless  such  next  day  but  two  be  Sunday,  and 
then  on  the  Monday  following;)  that  the  poll- 
ing  shall  continue  during  such  one  day  only, 
and  no  poll  shall  be  kept  open  later  than 
of  the  clock  in  the  afternoon. 

3.  That  at  any  contested  election  of  a  mem- 
ber or  members  to  serve  in  parliament  for  any 
city  or  borough,  the  polling  shall  commence  at 

of  the  clock  in  the  forenoon  of  the  day 
next  following  the  day  fixed  for  the  election, 
(unless  such  day  next  following  be  Sunday, 
and  then  on  the  Monday  following;)  and  the 
polling  shall  continue  during  such  one  day 
only,  and  no  poll  shall  be  kept  open  later  than 
of  the  clock  in  the  afternoon. 

4.  That  nothing  in  this  act  shdl  be  constru- 
ed to  apply  to  Ireland  or  Scotland. 


LAW  OF  ATTORNEYS. 


PRACTISING  WITHOUT  A  CERTIFICATE. 

A  PERSON  sworn  and  admitted  an  attorney 
according  to  the  provisions  of  the  22  G.  2.  c. 
46,  neglected  to  take  out  his  certificate  under 
the  act  of  37  G.  3,  c.  90,  for  one  year,  by  means 
whereof  he  becume  off  the  rolls,  and  required 
re-admission ;  but  without  such  re-admission 
he  took  out  his  certificate  for  a  subsequent 
year,  and  an  attorney  iu  London  acted  as  his 
agent  in  business  during  such  subsequent  year. 
The  latter  is  not  liable  under  the  22  G.  2,  c.  46, 
s.  11,  to  be  struck  of  the  roll  for  allowing  an 
attorney,  who  becomes  disqualified  and  off  the 
roll  by  omitting  to  take  out  his  certificate,  to 
practise  under  37  G.  3,  in  his  name,  nor  is  the 
former  liable  to  be  imprisoned  for  having 
practised,  as  an  unqualified  person. 

A  rule  aim'  had  been  obtained  last  Hilary 
tem,  calling  on  Mr.  Henry  Ross,  an  attorney 
residing  in  London,  to  shew  cause  why  he 
should  not  be  struck  off  the  roll  of  attorneys  of 
Ibe  Covit ;  and  on  Mr.  Joseph  Hodgson*  an 
Mtomey  reridinff  at  Gisburne  in  Yorkshire,  to 
shefrenaq  M4iyhe  should  not  be  committed  to 
the  nrbon  of '  tMs  Court  for  a  period  not  ex- 
ceeA^  Ode  year,  pursuant  to  the  statute  22 
6. 2,^  c.  '4^  s.  11,  on  the  ground  that  Mr. 
Hodgson  had  practised  as  an  attorney  after  he 
was  off  the  roll,  in  consequence  of  having  omit- 
t«d'  tto  take  out  Ms  certificate  for  one  year, 
without  having  been  re-admitted^  notwithstaud- 


ing  he  had  taken  out  his  certificate  for  the  year 
during  which  the  business  was  done ;  in  fact, 
that  though  certificated,  he  was  not  an  attor- 
ney ;  he  was  off  the  roll  for  want  of  his  certifi- 
cate for  a  prior  year.  The  rule  having  been 
enlarged,  now  came  on  to  be  argued,  and  the 
facts  of  the  case  were  shortly  these : 

Mr.  Hodgson,  who  had  previously  to  and  in- 
cluding the  year  ending  on  the  15th  of  No- 
vember, 1830,  taken  out  his  annual  certificate, 
did  not  take  it  out  for  the  next  year  ending  the 
15th  of  November,  1831,  so  that  he  was  uncer- 
tificated for  that  year,  and  was  consequently 
off  the  roll  of  attorneys,  and  he  could  not  re- 
gularly take  out  his  certificate  again  until  he 
was  re-admitted;  nevertheless,  without  such 
re-admission,  he  on  the  21st  of  July,  1832, 
took  out  his  certificate  for  the  current  year, 
viz.  from  the  15th  of  November,  1831,  to  the 
15th  of  November,  1832 ;  and  on  the  18th  of 
December,  1832,  he  took  out  his  certificate 
for  the  year  commencing  15th  of  Noveml>er, 
1832,  and  ending  15th  of  November  1833 ;  but 
at  the  time  when  the  rule  was  applied  for,  viz. 
in  Hilary  term,  1835,  he  had  not  taken  out  a 
certificate  for  the  year  1833-4,  nor  for  the  year 
1834-5.  In  this  state  of  things  an  action  hav- 
ing been  commenced  against  a  person  of  the 
name  of  Walker,  Mr.  Ross  appeared  to  it  on 
the  24th  of  June,  1834,  and  pleaded  to  it  on 
the  28th  of  the  same  month  as  agent  to  Mr. 
Hodgson.  On  the  22d  of  July,  1S34,  the  plain- 
tiff's attorneys  gave  written  notices  to  Mr. 
Hodgson  and  Mr.  Ross,  that  a  person  omitting 
to  take  out  his  certificate  for  one  whole  year, 
became  incapable  of  acting  as  an  attorney  in 
his  own  name  or  that  of  any  other  person,  and 
was  liable  to  imprisonment  for  any  period  not 
exceeding  a  year ;  and  that  any  person  acting 
as  agent  to  such  unqualified  person,  was  liable 
to  be  struck  off  the  roll. 

On  the  27th  of  October,  1834,  an  order  was 
obtained  for  changing  the  attorney  in  the  ac- 
tion, and  Mr.  Ross  was  appointed  the  defend- 
ant's attorney  instead  of  Mr.  Hodgson,  and 
acted  as  such  in  the  subsequent  proceedings. 

On  the  25ih  of  Noven  her,  1834,  Mr.  Hodg- 
son obtained  a  rule  for  his  re-admission,  and 
on  the  23rd  day  of  February,  1835,  paid  the 
certificate  duty  for  the  year  commencing  15th 
of  Noveml>er,  1830,  and  ending  15th  of  No- 
vember, 1831,  and  for  the  year  1^33-4  and 
1834-5,  together  with  the  fine  on  re-admission. 
In  Hilary  term  last  the  present  rule  was  ob- 
tained, upon  the  authority  of  the  3  it,  2,  c.  23, 
the  22  G.  2,  c.  46,  s.  11,  and  the  37  G.  3,  c.  90, 
s.  31. 

By  the  17th  section  of  the  2d  G.  2,  c.  23,  it 
is  enacted,  "  That  if  any  swurn  attorney  of  any 
of  the  Courts  of  Law  therein  mentioned,  shall 
knowingly  and  willingly  permit  or  suffer  any 
other  person  or  persons  to  sue  out  any  writ  or 

Srocess,  or  to  commence,  prosecute,  follow,  or 
efeod  any  action  or  actions  or  other  proceed- 
ings in  bis  name,  not  being  a  sworn  attorney 
of  one  of  the  said  other  Courts  of  Law,  or  a 
sworn  solicitor  of  the  Court  of  Chancery,  or  of 
some  other  Court  of  Equity,  and  shall  be  tliereof 
lawfully  convicted,  every  person  so  convicted 
H  2 
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Bballfromthe  timeof  suchconvictlonbe  dUabled 
and  made  incapable  to  act  as  an  attorney  in  any 
of  tbe  Coorts  of  Law  aforesaid,  and  tbe  admit- 
tance of  Bucb  person  to  be  an  attorney  of  any  of 
tlie  said  Courts  of  Law  shall  frou  thenceforth 
cease  and  be  void." 

And  by  sec.  11  of  the  22  G.  2,  c.  46,  it  is 
enacted^  '*  That  if  any  sworn  attorney  or  so- 
licitor shall  act  aa  agent  for  any  person  not 
duly  qualified  to  act  as  an  attorney  or  solicitor, 
or  permit  his  name  to  be  used  upon  the  ac- 
count or  for  the  profit  of  any  unqualified  per- 
son, or  send  any  process  to  such  unqualified 
person,  thereby  to  enable  him  to  appear,  act, 
or  practise  in  any  respect  as  an  attorney  or 
solicitor,  knowinf(  him  not  to  be  duly  qualified, 
and  complaint  shall  be  made  thereof  in  a  sum- 
mary way  to  the  Court  from  whence  any  such 
process  issued,  and  proof  thereof  made  upon 
oath  to  the  satisfaction  of  the  Court,  every 
such  attorney  or  solicitor  so  ofifending  shall  be 
struck  oflf  the  roll,  and  for  ever  after  disabled 
from  practising  as  an  attorney  or  solicitor: 
and  in  that  case,  and  upon  such  complsnut  and 

{»roof  made  as  aforesaid,  it  shall  and  may  be 
awful  to  and  for  the  said  Court  to  commit 
«uch  unqualified  person  so  acting  or  practising 
aa  aforesaid  to  the  prison  of  the  said  Court  for 
any  time  not  exceeding  one  year." 

And  by  the  dlst  sec.  of  the  37  Geo.  3,  c.  90, 
which  imposed  a  stamp  duty  on  the  annual 
certificate  of  attorneys,  it  is  enacted,  *'  That 
every  person  who  shall  nef^lect  to  obtain  his 
certificate  in  manner  therem-before  directed 
for  the  space  of  one  whole  year,  shall  from 
thenceforth  lie  incapable  of  practising  in  his 
own  name  or  in  the  name  of  any  other  person 
in  any  of  the  said  Courts,  and  the  admission, 
entnr.  inrolment  or  register  of  such  person 
shall  from  thenceforth  be  null  and  void." 

The  question  to  be  decided  was,  whether 
Hodgson,  having  omitted  to  take  out  his  annual 
certificate  for  tne  year  commencing  15th  No- 
vember 1830,  and  ending  15th  November  1831, 
and  thereby  become  off  the  roll,  and  incapable 
of  practising,  and  his  admission  null  and  voi<l, 
was  liable  to  be  committed  to  prison  for  any 
period  not  exceeding  one  vear,  as  an  unquali- 
fied person,  under  the  22  G.  2,  c.  46,  s.  11,  for 
having  acted  as  an  attorney  during  the  year 
1834,  even  although  he  had  taken  out  his  cer- 
tificate for  that  year;  and  whether  Mr.  Ross, 
having  acted  as  his  agent  during  that  year, 
was  not  liable  to  be  struck  off  the  roll,  under 
the  jNToWsions  of  the  tame  statute. 

Sir  Gregortf  Lewin^  for  Mr.  Hodgson,  and 
Mr.  Lee,  for  Mr.  Ross,  now  shewed  cause 
against  the  rule  being  made  absolute.  They 
contended,  that  Hodgson  had  been  a  regularly 
admitted  attorney,  lud  not  entirely  forfeited 
his  privileges  as  such  by  the  mere  omission  to 
take  out  his  certificate  in  proper  time,  and 
that  until  the  37  Geo.  3,  he  would  not  on  that 
account  have  had  his  name  taken  off  the  roll 
at  id] ;  and  that  statute,  as  a  matter  of  fiscal 
regulation,  and  to  secure  the  payment  of  the 
certificate  duty,  declared  that  such  persons  as 
did  aot  take  out  their  annual  certificates  with- 
in a  certain  time«  should  have  their  names 


taken  off  the  roll;  but  that  It  left  tKeOflfUrt 
the  power  of  restorin|f  them,  and  therefetfe 
made  a  great  distinction  between  those  at- 
torneys and  persons  who  offended  against  tke 
provisions  or  the  statutes  of  the  3  Jame*  t, 
c.  7,  s.  2/  and  of  the  22  G.  2.  On  these 
grounds  they  contended  that  the  present  ap- 
plication could  not  be  supported  $  and  that 
the  observations  of  Lord  Denmun^  in  a  very 
recent  case  of  Palmer,  an  attorney  at  Birminr- 
ham,  decided  last  term,  and  reported  in  A^. 
Harrison's  Reports,  shewed  that  unless  a  party 
acted  corruptly  with  a  view  to  gain,  in  defiance 
of  the  statute,  that  he  ought  not  to  be  svhiect- 
ed  to  the  very  severe  penalties  now  sought  to 
be  enforced  ;  and  they  submitted,  t^t  as 
there  was  no  pretence  whatever  for  a  chafvc 
of  that  kind  in  the  present  case,  the  rule  oi^t 
to  be  discharged. 

Mr.  Baineif  in  support  of  the  rule,  cited  a 
case  of  Slack  v.  ff^itkins,  latelv  decided  in  the 
Excl\equer,  to  shew  that  the  naving  been  off 
the  rolls,  as  Hodgson  had  once  been,  required 
that  he  should  be  apin  admitted  before  he 
could  lawfully  practise;  and  this  not  having 
been  the  case,  ne  was  legally  subject  to  have 
the  present  rule  made  absolute  against  him. 
It  followed  of  course,  that  if  he  was  liable,  so 
was  Ross,  who  \nth  a  full  knowledge  of  the 
facts,  had  allowed  Hodgson  to  act  in  his  name. 
That  Hodgson  had  so  acted,  was  proved  by  hh 
own  bill  to  the  defendant  Walker;  and  it  was 
clear  from  the  affidavits,  that  after  the  notice 
which  was  served  in  July,  the  parties  had  con- 
tinued to  act  as  before,  as  attorney  and  agent, 
and  that  while  they  acted  in  this  character, 
namely  in  Michftelmas  term  last,  six  steps 
were  taken  in  the  progress  of  the  cause  of 
fFai&er  v.  fTalker. 

Lord  Denman. — This  rule  must  be  dis- 
charged, the  conduct  of  the  parties  not  bring* 
ing  tnem  within  the  operation  of  the  statute 
of  the  22  Geo.  2.  c.  46.  The  object  of  that 
statute  was  to  prevent  persons  not  duly  quali- 
fied from  practising,  and  required  that  parties 
should  be  eartminea,  firom,  and  admitted,  be- 
fore they  could  practise  as  attorneys.  Now, 
Hrtdgson,  it  appears,  had  been  qualified  by 
having  been  duly  eammined,  ntom,  and  admU* 
fed,  an  attorney.  A  person  not  qualified  to 
practise,  is  one  not  eauttnined,  sworn,  and  ad-- 
mined.  By  the  37  Geo.  3,  a  person  neglecting 
to  take  out  his  certificate  in  the  manner  there^ 
in  directed,  is  declared  to  be  incapable  of 
practising  in  any  of  the  Courts  therein  specie 
fied,  and  that  the  udmiuion,  entry  and  emroi* 
ment,  or  register  of  such  person,  shall  irom 
thenceforth  1)0  null  and  void.  On  the  word 
"  admission,"  a  very  fair  doubt  may  be  enter* 
tained;  but  I  think  the  object  of  the  last  sta- 
tute was  not  that  contended  for,  the  ioie  object 
of  that  act  being  to  protect  the  reveave ;  and 


A  '*  Any  attorney  admitdng  a^y  other  to 
follow  anv  suit  in  nis  name,  eaeh  bf  them  to 
forfeit  20/. ;  and  the  attorney  in  sack  oas^ 'shall 
be  excluded  from  being  aa  attornoy  for  ever 
thereafter."  •'  >  ii  ,. 


LaM  of  Attorney^.--' Defence  of  Local  Courts. 


117 


tiiftt  Xhf  Court  caonot  import  the  dUqualiflca- 
tHm  produced  by  un  attorney  ne£^iectiiiji(  to  re- 
new his  certificate  into  sec.  11.  of  the  22  Geo.  2. 
80  as  to  put  him  in  a  situation  of  one  who  had 
not  complied  with  the  three  requisitions  of  that 
statute.  1  think  the  case  of  Slack  v.  tFtlkins 
fortifies  this  conclusion,  and  that  the  reasoning 
of  the  Court  in  that  case  proceeds  on  the  oar- 
ticular  words  of  that  section :  the  words  of  the 
llth  &  12th  sections  are  materially  different. 
Hod^on  having  once  been  admitted,  is  not  in 
my  opinion  within  the  llth  section.  I  do  not 
mean  to  decide  that  a  person  who  has  been 
struck  off*  the  roll,  even  under  the  operation 
of  the  37th  Geo.  '6,  alone,  might  practise  in 
the  name  of  an  attorney  on  the  roll;  that  could 
not  be  allowed  on  any  pretence,  and  if  such  a 
thing  wai  attempted,  he  would  be  liable  for 
his  misconduct  to  the  general  jurisiliction  of 
this  Court  over  its  officers,  but  not  in  a  pro- 
ceeding of  this  nature. 

Liiiledaie,  J.  The  object  is  to  prevent  those 
who  have  not  served  clerkships,  and  been  regu- 
lariy  educated,  from  acting  in  connivance  with 
.  agettta:  now  Hodgson  has,  and  Uierefore  I 
tiunk  him  not  within  this  clause  of  the  act. 
The  object  of  37  Geo.  3.  c,  90,  is  to  protect 
the  revenue :  a  person  once  examined ,  strorn, 
^ndadmiiied,  is  not  in  my  opinion  within  s.  II, 
of  22  Geo.  2.  c.  46.  On  the  ^ole,  I  think 
the  rtrie  should  be  discharged;  but  under  all 
the  drcumgtances,  tritkeui  ooOt, 

PnUtawa^  J.  1  have  had  great  difficulty  in 
this  case,  because  I  can  hardly  distinguish  it 
from  the  case  of  a  man  who  has  been  struck 
off  the  rolls  for  misconduct;  perhaps,  however. 
It  may  be  distinguished:  on  the  whole  1  con- 
cur widi  the  rest  of  the  Court  as  to  the  object 
of  8.  II.  Though  by  37  Geo.  3,  his  admission 
bad  become  nuU  and  void,  that  did  not  undo 
his  clerkship  and  examination ;  some  of  his 
<|n«lifics(tions  still  remained,  though  the  ad^ 
mission  by  37  Geo.  3,  had  become  void. 

Cideridge,3.  (Of  same  opinion.)  The  statute 
was  passed  for  the  purpose  of  keeping  out  uf 
tiie  profiession  persons  not  qualified  by  educa- 
tion to  act  in  it.  It  is  a  very  penal  act  of  par- 
liament, and  must  be  construed  with  the  uU 
most  stiiiatness. 

Aole  discharged,  without  costs.  In  the  mat- 
ter oiRoeeandtiodgion,  9th  May,  1835.  MS. 


DEFENCE  OF  LOCAL  COURTS. 


To  the  Editor  of  the  Legal  Obeerver. 
Sir, 
1  HAD  indulged  myself  mth  a  hope,  that  any 
fhrther  discussion  of  this  important  measure 
wouM  have  been  deferred  till  the  bill  Sir  F. 
Pollock  gave  notice  he  should  introduce,  had 
been  open  in  its  details  to  the  eyes  of  the  pro- 
fesMn,  .  Your  correspondent  J .  W>  D.,  I  can . 
Mitihlslp' thinking,  is  premature,  and  has  ren- 
ilerad  in  necessary  for  me  to  answer,  as  well  as 
i'flan,  Jhia  arguments  against  LocsJ  Courts 
generaUy. 


The  first  matter  he  mentions  is,  "  time  pro- 
posed to  be  raved."  It  needed  not  your  cor- 
respondent's enlightening  communication  lo 
inform  your  readers,  the  majority  (if  not  aAl) 
of  whom  are  in  the  profession,  that  the  regu- 
lation ^f  trying  causes  under  20/.  before  the 
sheriff,  hastened  the  administration  of  justice  : 
but  is  tiuie  so  desirable  an  object,  that  proper 
legal  knowledge  may  be  dispensed  with  ?  And 
has  a  sheriff, — neither  fitted  by  education  and 
study,  nor,  rendered  capable  by  experience,— 
that  knowledge  of  the  law  which  would  enable 
him  to  discharge  the  high  duty  of  a  Judge 
with  satisfaction  to  himself  or  to  the  suitors  ? 
If  a  sheriff  is  fit  to  charge  a  jury,  or  to  decide 
technical  points,  why  are  Judges  of  the  Com- 
mon Law  Courts  selected  from  men  of  such 
eminent  rank  and  such  profound  knowledge 
as  the  bar?  Wliy  not  place  barristers  of  a 
shorter  standing  ?  Expense  would  thereby  be 
saved,  and  time  would  not  be  lost. 

J.  W.  D.  says,  "  and  let  it  be  recollected, 
that  courts  are  held  by  every  sheriff  six  times 
a  year  at  least."  Granted,  they  sit  even  twelve 
times  at  least,  what  does  that  do  for  the  oppo- 
nents of  this  measure?  A  tradesman  or  a 
private  gentleman  is  appointed  sheriff,  and  by 
that  office,  a  Judge,  with  no  previous  know- 
le4ge  of  the  law ;  and  allowing  that  experience 
would  render  a  man  capable,  before  that  ex- 
perience is  obtained  new  sheriffs  are  appoint- 
ed, and  a  fresh  beginning  rendered  necessary. 
Instead  of  a  Court  of  Justice,  I  think  it  could 
be  more  appropriately  called,  a  hot  bed  for  the 
culture  of  legal  sprouts — ^private  men  placed 
there  and  grafted,  turned  out,  nipped  and 
spoiled.  As  to  expense,  agsdu,  for  the  sake 
of  argument,  I  will  allow  to  J.  W.  D.,  that 
Local  Courts  would  exceed  the  Sheriffs'  Courts 
in  that  respect:  but  is  not  the  nation  well 
compensated  for  that  extra  expense,  by  having 
the  rights  of  parties  defined  by  a  permanent 
and  capable  Judge,  instead  of  an  incompetent, 
ignorant,  inexperienced  Sheriff?     As  to  ap- 

Eeals :  why  it  is  not  likely  that  appeals  would 
e  more  frequent  than  they  are  now.  Deci- 
sions pronounced  by  such  Courts  as  the  She- 
riffs' are  so  frequently  reversed,  that  it  is  an 
encouragement  to  suitors  to  appeal. 

The  well  wishers  of  the  present  law  must 
regret  that  such  «  supporter  as  J,  W.  D. 
should  enter  into  the  arena  of  discussion,  with 
arguments  light  as  air.  He  shows  their  own 
weaknesses.  His  letter  carries  an  apparent 
sincerity  with  it,  or  I  should  be  inclined  to 
think  he  was  a  friend  to  the  measure  in  dis- 

fuise  of  an  opponent,  and  had  been  racking 
is  brain  for  a  mode  of  injuring  the  opponents 
of  Local  Courts ;  for  a  more  effectual  manner 
could  not  be  discovered,  than  the  one  he  has 
adopted.  In  one  point  1  agree  with  your  cor- 
respondent, viz,  as  to  the  disrepute  the  pro- 
fession has  got  into  with  the  public ;  but  I 
differ  as  to  the  cause.  It  is  the  hardship  evi- 
dent  upon  the  face  of  a  bill  of  costs,  that  for  a 
debt,  small  in  its  amount,  such  tremendous 
expense  is  necessary  to  ensure  its  recovery. 
The  respectable  part  of  the  profesAon  would 
gladly  see  a  measure  pass  tlie  legislature  which 


lis 


Review :  Bolton's  Practice  of  the  Crimiml  Cowrtt. 


w0«Ad  relieve  tbem  of  the  odium.  The  Local 
Courts  Bill  is  tliat  measure^  and  the  only  one 
that  can  remove  the  stigma ;  and  I  regret  that 
their  sttpineness  and  inactivity  causes  them  to 
be.  hleaaed  with  the  opponents  of  tlus  most 
wholesome  bill.  From  experience,  I  am 
aware  of  your  impartiality ;  and  though  I  re- 
gret a  difference  of  opinion  from  yourself,  1 
fear  not,  that  with  your  usual  unbiassed  con- 
dttcty  a  fair  field  will  be  given  for  the  discussion 
of  this  measure,  both  for  friends  and  oppo- 
neots.  Constant  Rbaobr. 


REVIEW. 


The  Practice  of  the  Criminal  Courts,  in- 
eluding  the  Proceedings  before  Magis- 
trates in  Petty  and  Quarter  Sessions,  and 
at  the  Assizes.  By  George  Bolton,  Gent. 
London :  A.  Maxwell.     1835. 

The  object  of  this  work  is  to  afford  infor- 
mation, in  a  concise  manner,  of  the  Prac- 
tice in  Criminal  Proceedings,  which  the 
author  thinks  is  not  sufficiently  supplied  in 
the  voluminous  text  books  on  the  Criminal 
Law.  He  observes  also,  that  the  modem 
publications,  however  excellent  of  their 
kind,  are  too  technical  for  general  use ; 
and  he  has  endeavoured  in  his  work  to 
combine  theory  and  practice,  and  particu- 
larly to  elucidate  the  proceedings  before 
justices  of  the  peace  in  petty  sessions,  as 
-well  as  in  court  on  trial.  Of  his  method 
of  treating  the  subject,  Mr.  Bolton  says — 

*'  Care  has  been  taken  to  explain  the  course 
to  be  pursued  in  cases  of  felony,  from  the  ap- 
prehending of  the  prisoner  to  the  verdict  of 
the  jury,  pointing  out  progressively  each  step 
necessary  to  be  taken  by  the  prosecutor  and 
the  prisoner;  and  in  the  proceedings  before 
magistrates  on  various  subjects  in  which  the 
law  has  given  them  summary  jurisdiction,  I 
have  introduced  the  requisite  forms  in  such 
precbe  terms  as  I  hope  cannot  fail  to  be  fully 
comprehended  by  all  classes  of  readers. 

"  It  would  have  been  impossible  mthiu  the 
compass  of  this  work  to  embrace  the  multipli- 
city of  offences  which  the  statute  law  has  de- 
clared to  be  felonies  or  misdemeanours  :  I  have 
therefore  selected  those  only  of  more  frequent 
occurrence.  In  framing  the  precedents  requir- 
ed under  each  of  tlie  topics  treated  of,  some 
suitable  example^  mth  clauses  descriptive  of  the 
offence,  to  meet  the  law  of  the  case,  has  been 
adopted ;  and  directions  are  added,  by  which 
they  may  readily  be  adapted  to  other  offences 
of  a  similar  nature. 

"  I  have  been  extremely  anxious  throughout 
to  frame  the  information  and  complaint  with 
precision,  as  upon  it  are  founded  ul  the  sub- 
sequent proceedings,  which  of  course  will  be 
open  to  objection  if  the  information  be  defect- 
ive ;  for,  if  by  any  inadvertency  the  statement 
of  the  offence  is  not  brought  within  the  words 
and  meaning  of  the  statute,  the  co&viction 


founded  thereon  will  be  quashed  on  ftpp^l ; 
and  many  are  tiie  cases  of  faSlure  of  jumpe 
arising  from  such  neglect. 

''  I  have  endeavoured  to  treat  the  theoretical 
part  of  my  subject  in  as  popular  a  form  as  it 
would  admit  uf,  bearing  in  mind  that  these 
pages  are  intended  principallv  for  those  who 
are  not  deeply  versed  in  legal  knowledge. 

"  In  the  comments,  especially  those  relative 
to  the  grand  jury,  habeas  corpus,  and  certiorari, 
it  will  be  seen  tnat  the  observations  made  are 
principally  intended  to  convey  a  knowledge  uf 
the  manner  in  which  our  law  is  administered  ia 
bringing  criminals  to  the  bar  of  iustice,  point- 
ing  out  at  the  same  time  the  difficulties  and 
obstructions  which  impede  that  object." 

The  following  i»  an  outline  oc  the  con- 
tents of  the  volume,  whidi  will  enable  onr 
readers  to  judge  of  the  utility  of  the  book : 

1 .  The  apprehension  of  the  offender  by 
warrant  issued  on  the  complaint  of  the  pro- 
secutor. 

2.  The  examination  of  the  offender,  the 
process  thereon  before  magistrates,  and  hiA 
commitment  for  further  examination. 

3.  The  re-examination  of  the  prisoner, 
his  commitment  for  trial,  and  binding  the 
prosecutor  and  witnesses  to  give  evidence. 

4.  Removing  the  prisoner  by  habeas  cor- 
pus, the  process  thereon,  certiorari  to  re* 
move  proceedings,  and  the  subsequent  ar* 
gument  in  the  King's  Bench,  and  boil  per- 
fected. 

5.  Mode  of  proceeding  against  criminals 
by  indictment,  without  process  of  examina- 
tion before  magistrates  in  petty  sessions, 
bench  warrant  issued,  and  oommitmeat 
thereon  for  trial. 

6.  The  proceedings  and  ceremony  of  the 
court  of  assizes  on  the  trial  of  prisoners, 
from  the  opening  thereof  to  the  arraignment 
at  the  bar,  and  thence  to  the  verdict  of  the 
jury. 

7.  Observations  on  the  verdict  of,  and 
triab  by  jury,  and  on  the  judgments  of  the 
Court  on  trials  for  felony,  reprieve,  pardon^ 
and  execution. 

8.  Malicious  injuries  to  property,  and 
proceedings  thereon  before  magistrates, 
from  the  information  to  the  commitment  on 
summary  conviction. 

9.  Riot  and  assault,  and  the  like  pro* 
ceedings  thereon,  to  the  commitment  and 
indictment. 

10.  Common  assault,  and  like  proceed- 
ings thereon,  to  the  conviction  and  commit- 
ment. ,, 

11.  Breach  of  the  peace,  and  8UTOtie&  ior 
the  same,  as  well  limited  as  otfaerwitiej    - 

1'2,  Vagrancy,  and  therein  «f  the  effif- 
ciency  of  the  act.  '   '        '*^''' 

13.  Game  and  poaching,  an<^  pr6c'^ijtt- 
ings  thereon,  to  a  conviction  befofc  jiisiiCed. 
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.  Kir.  Boltoa  has  not  limited  his  labors  to 
the  present  practice,  but  has  suggested  se- 
vend  inproiTeiDents,  which  we  deem  it  im- 
portant to  bring  before  our  readers,  and  we 
strongly  recommend  them  to  the  consider- 
ation of  those  whom  it  may  pecidiarly  con- 
cern, in  reforming  abuses  and  facilitating 
the  administration  of  justice. 

**  It  Is  well  known  to  all  those  who  fretjaent 
our  crimiDal  courts,  that  much  inconTemeoce 
arises  fk-om  the  mode  adopted  in  getting  the 
bill  presented  before  the  grand  jury,  and  from 
thence  to  the  court  on  trial. 

*'  Tlie  extreme  confusion,  anxiety,  suspense 
aod  ddsy  attending  this  ceremony  can  scarce- 
ly he  coDceiFcd,  except  by  those  who  have  ex- 
perienced these  evils.  The  witnesses,  totally 
unacquainted  with,  and  equally  uncertain  of 
the  hour  when,  and  the  place  where,  they  are 
required  to  be  in  attendance,  arb  first  dragged 
into  court  through  a  crowd  of  persons  (who  are 
as  much  at  a  loss  as  themselves  where  to  go, 
tome  bffing  present  from  idle  curiosity,  and 
others  from  want  of  knowledge  wandering 
about  the  avenues  and  purlieus  of  the  court), 
to  be  sworn  to  the  evidence  to  be  given  by  them 
upon  the  bill  uf  indictment  before  the  grand 
jury ;  from  thence  they  are  taken  back,  through 
the  crowd,  to  the  entrance  of  the  grand  jury 
chamber,  to  wait  their  being  called  on  the  bill, 
after  which  they  are  required  to  be  in  readiness 
to  give  evidence  in  court  on  the  trial :  but  at 
what  hour,  or  even  on  what  day,  they  know 
not ;  nor  is  the  attorney,  on  whom  they  rely 
for  information,  able,  with  any  degree  or  cer- 
tainty, to  assist  them.  They  wait  about,  per- 
haps, the  remainder  of  that  day,  and  all  the 
next,  before  they  are  called  upon  to  give  evi- 
dence in  court.  It  will  be  objected,  however, 
that  there  are  places  provided  for  the  accoro- 
modation  of  witnesses  at  thcfexpensc  of  the 
county  ;  but  by  whom,  I  ask,  are  such  places 
principally  occupied  ?  Not  by  witnesses,  but 
by  idle  frequenters  of  the  court,  converting 
them  to  the  same  uses  as  alehouses  for  drinking 
and  smoking  at  pleasure ;  who  then,  of  anv 
degree  of  respectability,  would  enter  such 
places,  so  diverted  from  the  original  purposes 
for  which  they  were  designed  ? 

**  The  course  as  now  pursued  is  attended, 
not  only  with  extreme  inconvenience  to  wit- 
nesses and  others  connected  with  them,  but 
also  with  expense  to  the  county,  inasmuch  as 
the  business  is  retarded  and  delayed  in  its  pro- 
gress, whereas  if  otherwise  conducted  and  un- 
4cr  proper  management,  it  might  be  expedited, 
and  considerable  expense  avoided  in  the  re- 
muneration for  unnecessary  attendance  at  the 
court. 

•*To  obviate  this  inconvenience,  I  purpose 
to  suggest  for  the  consideration  of  those  of  my 
tdsders  who  have  influence  in  coun^  business, 
the  fbttowing'  propositions,  the  aaoption  of 
iMoch*  I  tarn  persuaded,  would  be  attended 
with  benefit  to  all  parties  interested;  and 
^  meet  with  the  approbation  of  any 
Tmember  of  the  court,  I  confidently 


hope  that  the  evils  complained  of  will  speetUly 
be  redressed : — 

"  First. — As  all  recognizances  and  deposi- 
tions, as  well  as  instructions  for  bills  of  indict' 
ment,  must  be  given  to  the  clerk  of  the  assize, 
or,  at  sessions,  to  the  clerk  of  the  peace,  I  pro- 
pose that  the  instructions  from  which  the  bills 
of  indictment  are  to  be  made  out  should,  as 
received,  be  numbered  1 ,  2,  3, 4,  &c.,  accord- 
ing to  their  priority,  and  that  a  number  cor- 
responding to  that  affixed  to  the  instructions 
be  delivered  to  the  solicitor  conducting  the 
prosecution. 

"  That  a  list  of  indictments,  numbered  to 
correspond  in  priority  with  the  number  on  the 
instructions,  be  made,  and  posted  up  in  sever- 
al parts  of  the  court  for  public  inspection, 
containing  the  names  of  the  prosecutor  and 
prisoner,  and  their  respective  attornies. 

"  That  the  indictments,  in  the  order  in  which 
they  are  numbered,  be  laid  before  the  grand 
jury,  and  that  they  proceed  with  and  return 
them  to  the  court  in  the  same  order  and  priority 
as  received;  and  that  such  bills  so  return- 
ed into  court  be  disposed  of  in  the  same  order, 
without  regard  to  whether  counsel  are  employed 
in  the  case  or  not ;  so  that  public  convenience 
be  not  allowed  to  give  place  to  private  interest. 

*'  And  as  the  bills  continue  from  time  to 
time  to  be  returned  by  the  grand  jury,  the 
same  should  be  noUfied  in  the  list  by  the  pro- 
per officer  to  be  appointed,  and  when  a  ca^e 
is  disposed  of  by  the  court  on  trial,  it  should 
be  marked  in  the  list. 

"  By  this  means  every  person  concerned  in 
the  business  of  the  court  would  know  with 
greater  precision  at  what  time  he  must  be 
expected  to  be  called  on,  and  would  attend 
accordingly. 

"  But  should  it  be  deemed  desirable  by  the 
Judge  to  have  certain  bills  containing  charges 
of  a  serious  nature,  such  as  murder,  or  bills  in 
which  the  witnesses  concerned  are  residing  at 
a  considerable  distance,  tried  first,  or  at  any 
particular  time,  in  order  to  save  expense  to  the 
county,  then  the  list  should  contain  the  names 
of  those  prosecutions  so  appointed  by  the 
Judge,  in  wluch  case  the  rule  suggested  for  pub- 
lic convenience  would  be  equally  applicable. 

"  Second.— Wii\i  regard  to  the  confusion 
attending  witnesses  being  sworn  upon  the  bill 
prior  to  going  before  the  grand  jury. 

'*  The  attorney  conducting  the  prosecution 
being  aware  of  Uie  number  of  his  bill  on  the 
list  before  spoken  of,  should  in  proper  time 
call  together  the  prosecutor  and^  the  witnesses 
to  a  room  to  be  provided  contiguous  to  the 
grand  j<iry  chamber,  and,  on  their  being  so 
assembled,  announce  to  the  clerk  of  the  assize 
(or  his  deputy,  usually  sitting  in  the  indictment 
room),  his  readiness  for  such  bill  to  be  present- 
ed to  the  grand  jury.  The  officer  intrusted 
with  the  bfll  should  forthwith  deliver  it  to  the 
jurors ;  and  on  the  first  witness  named  on  the 
back  of  such  bill  being  called  to  give  evidence, 
he  should  bestcorn  by  the  chairman  of  the  grand 
jury,  (he  being  first  empowered  to  do  so  by 
an  act  of  Parliament,)  and  the  rest  of  the  wit- 
ncsscs  in  like  manner. 
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''TUs  would  avoid  the  gnMt  oonfmion 
-wkkh  attends  the  swearing  of  tlie  witneMeB  In 
court  according  to  the  present  practice,  and 
all  would  pass  off  without  the  slightest  delay, 
suspense,  or  inconvenience. 

'^  And  hgtan,  upon  the  bill  being  brought 
into  court  for  trial,  the  like  method  should  be 
adopted,  to  prevent  witnesses  being  scattered 
about  the  court  and  its  purlieus  (which  fre- 
quently is  the  case,  so  that  those  most  wanted 
are  not  to  be  found),  and  the  delay  occasioned 
ill  getting  th^m  through  the  crowd  to  the  bar 
to  give  evidence. 

^*  The  adoption  of  this  course  would  render 
it  unnecessary  to  applv  to  the  judge  to  order 
all  witnesses  concernea  in  the  prosecution  to 
leave  the  court,  as  they  would  oe  already  out 
of  court,  collected  in  the  witness  room  contigu- 
ous, ready  to  be  called  into  the  witness-box. 

'*!  feel  most  confident  from  experience,  that, 
were  this  plan  adopted,  much  trouble  and  con- 
fusion in  court  would  be  avoided,  and  at  the 
same  time  would  be  produced  a  saving  of 
much  expense  to  each  county.'' 


ON  IHB  LAW  OF  WILLS. 

The  following  paper  states  concisely  the 
general  roles  and  principles  of  the  law  re- 
niting  to  Testamentary  Dispositions.  As 
this  bralnch  of  law  is  likely  to  undergo 
some  important  alteratidns,  it  seems  de- 
sirable that  our  readers,  eapecially  the  junior 
part  of  them,  should  be  put  in  possession  of 
the  existing  law  upon  this  subject. 

Definition. 
A  will  or  testament  may  be  defined  to  be 
a  solemn  act  or  instrument,  whereby  a  person 
declares  his  mind  and  intention  as  to  what 
he  would  have  done  with  his  property  after 
his  death.* 

What  they  may  be  written  on. 
A  will  may  be  written  on  any  material, 
or  in  any  language;  so  as,  if  it  concern  pro- 
perty in  England,  it  be  framed  with  the 
solemnities  required  by  the  English  law.^ 

Who  may  make  them. 
In  general,  eveiy  person  hath  full  power 
and  liberty  to  make  his  own  will,  who  is 
not  under  some  special  prohibition  by  law 
or  custom,  which  prohibitions  are  principal- 
ly upon  these  accounts :  viz.  Ist,  for  want 
sufficient  discretion ;  2dly,  for  want  of  suf- 
ficient liberty  and  free  will;  and,  3dly,  on 
account  of  their  criminal  conduct®  Infants 
may  be  mentioned  as  an  example  of  the 
first,  married  women  ^  of  the  second,  and 


•  Co.  Lit.  iii ;  7  Bac.  Abridg.  299. 

*  Bovey  v.  Smith,  \  Vcm.  85. 
c  2  Black.  Com.  496. 
^  A  feme  covert,  however,  may  make  a  will 


traitorB  and  fdons  finom  die  time  of  conne^ 
tion,  of  tbe  third. 

Commencement  of  Teatamentaty  Capacity. 

There  appears  to  be  a  difference  of  opin- 
ion as  to  the  exact  age,  when  the  capacity  of 
a  person  to  make  a  will  of  personal  estate 
commences ;  the  better  one,  and  that  to  be 
relied  on,  founded  upon  an  attentive  consid- 
eration of  all  tiie  authorities  upon  the  Sub- 
ject, seems  to  be,  that  there  is  no  valid  ob- 
jection to  the  will  of  a  male  person  made  at 
the  age  of  fourteen,  and  that  of  a  female  at 
12.e  By  the  words  of  the  Statute  of  Wills/ 
however,  no  person  can  make  a  will  of  lands 
till  twenty-one,  unless  by  the  speeial  cus- 
tom of  particular  places  s  And  it  appears 
that  no  custom  can  enable  a  male  infuit  to 
make  aity  will,  before  he  is  fourteen  years 
of  age.^ 

Extrinsic  FormaUtiea. 

A  will  of  personal  estate  need  not  be  ex- 
ecuted in  the  presence  of  witnesses;  it  is 
sufficient  for  its  ^alid  operation  as  «i  will, 
that  tbe  ontimw  testandi  be  collected  frt>m 
it ;  for  though  it  has  neither  the  name  of 
the  maker,  nor  a  seal  to  it,  nor  witnesses 
present  at  its  publication,  yet  the  writing 
may  operate  as  a  testament  of  chattels,  if 
sufficient  proof  can  be  had  that  it  is  the  tes- 
tator's hand  writing.'  There  is  an  excep- 
tion to  this  rule  in  tbe  case  of  stock ;  for  by 
the  33  G.  8,  c.  28,  s.  14,  and  85  G.  3,  c. 
14,  s.  16,  it  is  provided,  that  all  persons 
possessed  of  any  share  or  interest  in  the 
funds,  or  any  estate  therein,  may  devise  the 
same  by  will  in  writing  attested  by  two  or 
more  credible  witnesses.  But  according  to 
Lord  Thuriow,  when  stock  is  not  so  be- 
queathed, it  devolves  upon  the  executor,  in 
trust  for  those  who  are  entitled  to  the  per- 
sonal estate,  under  the  residuary  bequest ; 
the  will  operating  as  a  direction  to  the  exe- 
cutor how  to  apply  it,  though  it  was  not  in 
strictness  devised  by  the  wUl.^ 

A  devise  of  freehold  property  need  not  be 
under  eeal  as  a  deed,  but  must  be  in  writing, 
and  signed  by  the  party  devising,  or  some 
other  person  in  bis  presence,  and  by  his  ex- 
press directions,  and  attested  and  subssiihpd 

in  the  presence  of  the  devisor  by  three  or 

' ' '  t  '  ■  t 
of  property  givtn  to,  or  settled  upon  her  for 
her  separate  use.  Wngitajf  v.  Smithy  9  Yc'sey, 
520 ;  Parkei  v.  White,  11  Vesey,  209  ,  WittM 
V.  Dmffhing,  12  Vesey,  501 :  Euea  v.Mkim, 
14  Vesey,  542. 
«  But.  Co.  Lit.  89  b,  u.  (6).  •    '  • 

^  34  &  35  Henry  8.  c.  5.  ."  "   .  . 

K  Pferk.  221;  3Atk.  711.       '.  x,  .^  .; 
»  Law  of  Ex.  155.  ;   ,  ,,„..^  ,. 

*  Fonhl.  on  Kq.  102.  '       ,  '  1 1 

i  7  Vcscy,  448, 452.         .'       .,. 
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four.  orediUe  witnettea.^  A  devise  must  al- 
so  hepmbiisked,  that  is,  the  devisor  suist  do 
some  act  from  which  it  can  be  conchided 
that  he  intended  the  instrument  to  operate 
as  a  will  or  devise.^  The  words  "  signed 
and  pubHshed  by  the  said  A,  B.bs  and  for 
his  last  wHl  and  testament/'  are  a  sufficient 
pnblication ;  and  the  delivery  of  a  will  as  a 
deed,  has  also  been  held  to  be  a  publication 
of  it." 

Congtruetum, 
Wills  are  generally  construed  from  the 
makings  imless  circumstances,  or  the  tenor 
of  them,  shew  that  the  constraction  should 
be  with  reference  to  the  time  of  the  death : 
the  intermediate  time  is  not  to  be  regarded.*^ 
The  construction  is  the  same  in  courts  of 
law  and  equity .« 

The  intent  of  the  testator  is  the  first 
thing  to  be  attended  to,  if  the  words  will 
bear  it  out ;  but  the  force  of  the  words  may 
be  such  as  to  exclude  all  reasoning  from 
probable  intention.? 

Effect  ought  to  be  given,  if  possible,  to 
the  whole  will,  and  the  intention  should 
be  collected  from  every  part  of  the  instru- 
ment.4 

A  construction  may  be  made  to  support 
intention,  when  plain  upon  the  whole  will, 
even  against  strict  grammatical  rules/  But 
an  ezjMess  disposition  cannot  be  €c»trolled 
by  inference.* 

A  devise  is  to  be  so  expounded  as  to  pnr- 
Bue,  if  possible,  the  w^  of  the  devisor,  who 
for  want  of  advice  or  learning  may  have 
omitted  the  legal  or  proper  phrases.  And 
therefore  frequently  the  law  dispenses  with 
the  want  of  words  in  devises^  that  are  ab- 
solutely requirite  in  all  other  instruments. 
Thus  a  fee  may  be  conveyed  without  words 
^  inheritance ;  and  an  estate  tail  without 
words  of  procreation.  By  a  will  also  an 
estate  may  pass  by  mere  implication,  with- 
out any  ezprett  words  to  direct  its  course ; 
8a»  where  a  man  devises  lands  to  his  heir  at 
law  after  the  death  of  his  wife :    here, 

•  Statute  of  Frauds,  29  Car.  2,  c.  3.  The 
provisionii  of  this  statute  not  extending  to  eo- 
pyhf^ds,  a  copyholder  may  devise  his  estate  by 
an  aiiatiested  will ;  and  amce  the  statute  of  5o 
0.  3,  c.  192,  without  the  form  of  a  previous 
ftntredderto  the  uses  thereof.  1  Scriven  on 
Coo.  302. 

f3At^.  m. 

**^"7Vimfflf^  V.  Jaekt9n,  4  Burn's  Eccl.  Law, 
119;  niieii't  ease.  Mostly,  46. 
B  1  Roberts  on  VTifls,  363. 

•  2  BL  Rep.  377. 

P  Brmensunrd  v.  Edwardi,  2  Ves.  seo.  243. 
4  2  Bukt.  178;  Gittifu  v.  Steele,  1  Swonst.  24. 
MlVc8cy,148. 

•  1  Veseyjun.  169. 


though  no  estate  is  given  to  the  w%  in 
express  terms,  yet  she  shall  have  an  estale 
for  life  by  impficalion  ;*  for  the  intent  c(f 
the  testator  is  clearly  to  postpone  the  hefr 
dll  alter  her  death ;  and  if  she  does  not 
take,  nobody  else  can.^ 

Codicil  part  of  a  WOl. 
A  codicil  is  a  supplement  to  a  will,  where 
anything  is  omitted  which  the  testator 
would  add,  or  which  he  would  e:q]laiQ, 
alter,  or  retract.^  Whatever  number  of 
codicils  a  num  mskes,  they  -are  all  parts  oSf 
his  previous  will ;  insomuch  ttiat  if  a  tes* 
tator,  after  making  his  will,  makes  a  codicil 
or  codicils  in  any  way  modifying  its  dispo- 
sitions, and  afterwards  by  any  other  testa* 
mentary  instrument  ratifies  and  confirms 
his  will,  he  ratifies  and  confirms  it  together 
with  the  codicils  which  have  been  made  to 
it,  and  subject  to  whatever  changes  they 
have  made  in  it.  But  if  a  testator,  after 
making  his  will,  makes  another  will,  incon- 
sistent with  the  first,  and  afterwards,  by  a 
will  or  codicQ,  effectual  as  such,  confirms 
the  prior  will,  the  effect  of  the  intermediate 
wiU  is,  as  it  seems,  destroyed.^ 

D^eremce  between  the  effect  <if  Devisee  ef 
Real  and  Personal  Property, 

All  personal  property  acquired  after  the 
date  of  a  will,  vnll  pass  under  a  general  be- 
quest contained  in  the  will.  No  will,  how- 
ever, can  embrace  any  freehold  property 
which  was  not  in  the  testator  at  ihe  time 
of  its  publication.  If  the  testator,  there- 
fore, afterwards  purchase  land,  republica- 
tion will  be  requiaite  in  ovder  tbat  siieh 
land  may  pass  by  the  devise  oootained  in 
his  will. 

RevocaUam. 

A  wfll  is  a  speoiea  of  vidnntary  con 
veyance,  which  does  not  take  .effieot  till  the 
maker's  death.  Till  th«t  time  it  may  be 
altered  or  rev<^ed,  either  expressly  or  by 
implication.  It  is,  as  the  law  tejems  it, 
ambulatory  till  the  testator'a  decease.'  By 
the  Stat.  29  Ch.  2,  c.  3,  s.  6,  no  devise  in 
writing  of  lands,  &c.  shall  be  revocable^ 
otherwise  than  by  some  other  will  or  codi- 
cil in  writing,  or  other  Waiting  declaxing 
the  same ;  or  by  burning,  cancelling,  tear- 
ing, or  obliterating  Che  same,  by  the  testa- 
tor himself,  or  in  his  presence,  and  by  his 
direction  and  consent.  Besides  the  express 
revocations  contemplated  by  the  last  men- 
tioned statute,  there  are  various  acts  of  a 

t  1  Ventr.  376.  ^ 

u  2  BI.  Com.  381. 

y  West  Symb.  636:  Swinb.  1,  sec.  1. 
w  Crosble  v.  Mac  Dowel,  4  Veseyi  610* 
X  Watkius^s  Principles;  308. 
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testator  whicb  are  held  to  he  implied  or 
virtual  revocations  of  a  devise.  Thus,  where 
a  man  seised  of  an  estate  devises  it,  and 
afterwards  conveys  the  estate  entirely  away, 
though  he  takes  it  back  by  the  same  in- 
strument, or  by  a  declaration  of  uses,  it  is 
a  revocation,  because  "  he  has  parted  with 
his  whole  estate."  The  estate  must  remain 
in  the  same  condition,  and  unaltered,  to  the 
time  of  the  testator's  death.  Even  an  act 
-which  b  incomplete  and  void  at  law,  has 
been  held  to  be  a  revocation  of  a  will :  as, 
for  instance,  a  feoffment  without  livery :  for 
it  is  said  to  import  an  intention  in  the  tes- 
tator to  revoke. y  A  fine  levied  by  a  testa- 
tor subsequent  to  his  will,  operates  as  a 
revocation  of  such  will.* 

There  are  also  revocations  pro  tanto ;  as 
where  there  is  a  conveyance  of  the  whole 
estate  in  law,  which  is  intended  as  a  secu- 
rity for  money,  the  revocation  shall  only  be 
for  the  particular  purpose  to  let  in  the  in- 
cumbrance: for  the  testator  has  himself 
drawn  the  line  how  for  the  revocation  shall 
go,  and  his  intention  is  plainly  shewn. '^ 

With  respect  to  the  bequests  of  chattels 
real,  it  has  been  held,  that  the  renewal  of  a 
chattel  lease,  after  the  testator  has  executed 
his  will,  revokes  the  bequest  thereof,  if  the 
testator  expresses  himself  in  the  present 
tense :  as  it  must  relate  to  what  is  in  being 
at  the  time  of  making  the  will,  and  can 
mean  only  the  lease  and  the  term  which  the 
testator  then  had :  but  if  the  testator  gives 
aH  the  estate  and  interest  which  he  shall 
have  in  the  lease  at  the  time  of  his  death, 
or  makes  a  general  devise  of  the  residue  of 
his  estate,  in  such  instances  the  renewed 
leases  will  pass.^  An  implied  revocation 
of  a  will  is  produced  by  a  subsequent  mar- 
riage, and  the  birth  of  a  child  or  children.^ 
And  this  particular  doctrine  of  implied  re- 
vocation is  equally  applicable  to  a  will  of 
real  as  of  personal  estate.^  It  is  to  be  ob- 
served, however,  that  marriage  alone  will 
not  revoke  a  will.* 


y  Beard  v.  Beard,  3  Atk.  72 ;  Sparrow  v. 
Hardcast/e,  3  Atk.  802. 
«  Packer  v.  Biscoe,  3  Moore,  24. 

•  Httckness  v.  Bayiev,  Prec.  Ch.  515. 

b  j4bney  v.  Milier,  2  Atk.  598 ;  Rudstone  v. 
jinderson,2XeseY,  sen.  418 ;  Attorney  General 
V.  Downing,  Ambl.  573 ;  Carte  v.  Carte,  3  Atk. 
173;  jidean  ?.  Templar,  3  P.  Wms.  168. 

c  Brown  v.  Thompion,  3  £q.  Ca.  Abr.  413 ; 
PariontY.  Lunse,  1  Ves.  sen.  189  j  Ambl.  557. 

*  Christopher  s,  Christopher,  4  Burr.  2171t 
2182;  Doug-  35;  5  Term  Rep.  68. 

^  Doe  d.  Lancashire  v.  Lancashire,  5  Term 
Rep.  4Si  nibot  v.  Thtbot,  Haggard,  705. 


RepubUeation, 
llie  effect  produced  by  a  repubticailioo  of 
a  will  is,  that  the  terms  and  words  of  Hke 
will  are  Construed  to  speak  with  regard  to 
the  property  of  which  the  testator  is  pos- 
sessed at  the  date  of  the  republication,  just 
the  same  as  if  he  had  been  possessed  of  such 
property  at  the  time  oi  making  his  will. 
The  republication  of  a  will  must  be  attend- 
ed widi  the  same  solemnities  which  are 
requisite  to  be  observed  at  the  original  pub- 
lication.' 

JVhat  Wills  require  to  be  proved, 
A  will  of  freehold  lands  need  not  be 
proved  in  the  Ecclesiastical  Court.  ITic 
probate  cannot  be  given  in  evidence  in  any 
other  Court :  the  original  will  must  be  pro- 
duced, which  may  be  obtained  by  applica- 
tion to  the  Court  of  Chancery  for  an  order 
to  the  Ecclesiastical  Court  to  have  the  will 
delivered. B  But  wills  of  chattels  real  and 
personal,  which  vest  in  the  executors,  re- 
quire proof  in  the  Ecclesiastical  Court  hav- 
ing jurisdiction  where  the  lands  lie,  A  will 
may  also  be  proved  per  testes  in  the  Court 
of  Chancery,  if  there  be  any  doubt  of  the 
sanity  of  the  testator,  by  which  means  the 
validity  of  the  will  is  at  once  decided  on 
without  an  issue  at  law.^ 


THE  SEPARATE  ESTATE  OF  A  MAR- 
RIED WOMAN. 


We  extract   the   following    note  from  Mr. 

Hayes'  work  oo  Conveyancing : 

The  recent  decisions  have  involved  the  doc* 
trine  concerning  separate  estate  in  much  per- 
plexity. The  following  attempt  to  exhibil  the 
result  of  those  decisions,  is  submitted  with  dif- 
fidence :  I.  A  gift  to  the  separate  use  of  a  wo« 
man,  who  is  noi  married  when  the  gi^t  has  its 
inception,  operates  as  a  simple  gilt  to  her.; 
and  therefore,  if  she  marries,  the  property  will 
not  be  at  her  sole  disposal  during  her  cover- 
ture, nor  protected  from  the  control  of  her 
husband  or  from  the  claims  of  his  creditors. 
n.  A  gift  to  the  separate  use  of  a  woman  who 
is  married  when  the  gift  has  its  inception,  de» 
tormiues,  as  to  the  right  of  separate  enjoyment; 
with  her  then  coverture,  opcratiair,  from  tl^e 
period  of  its  determination,  as  a  simple  gift  to 
her ;  and  therefore,  if  she  marries  again*  the 
property  will  not  beat  her  disposal  during  th^ 
future  coverture,  nor  protected  from  the  con*. 


^  Bunker  v.  Cooke,  Dongl.  35. 

ST  1  Atk.  627;  4  Bro.  Ch.  Ca.'476:  t^ro. 
Cur.  296,  346 ;  4  Burn's  Eccl.  Law,  1*^5. 

h  Cotton  V.  mison,  1  P;  Wms.  239  ;8A^. 
V.  &  P.  325,  6th  ed.  •   ■  c  • 
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trol  of  the  future  hnsliand  or  from  th«  claims 
of  his  credicors.  In  each  of  the  cases  above 
prf»pQie4«  the  after  contracted  marriage  will 
be  attended  with  the  same  ri^ts  and  incidents 
as  if  no  separate  enjoyment  had  been  indicated. 
These  are  conclusions  from  the  case  of  Matsey 
T.  Parker.  2  Myl.  &  K..  174,  decided  by  the 
present  Master  of  the  Rolls,  which  seems,  how- 
erety  to  be  somewhat  obscured  by  the  b1endinf( 
of  two  apparently  distinct  subjects,  namely,  the 

Eri?il^e  or  capacity  of  a  married  woman  to 
ave  separate  property,  attended  with  the  jus 
H'tMponendi  incident  to  property,  and  her  inca- 
padty,  arising  from  an  express  prohibition  to 
dispose  by  way  of  anticipation.  In  the  cited 
case,  there  was  no  attempt  to  create  an  un- 
alienable trust,  no  clause  in  restraint  of  anti- 
cipation ;  but  the  question  was,  whether  a  gift 
to  the  separate  use,  without  more,  of  an  un- 
married woman  (assuming  that  there  were 
words  sufficient  to  create  such  a  gift,  which  was 
also  made  a  question),  was  effectual,  on  her  af- 
terwards contracting  marriage,  to  secure  to  her 
the  separate  enjoyment  of  the  property  given ; 
or  in  other  words,  whether  the  gift  then  began 
to  confer  the  privilege  or  capacity  of  sole 
ownership  in  regard  to  that  property ;  whereas 
the  decision  apparently  proceeds  upon  grounds 
sadi  as  these :  that  *'  the  legatee,  being  un- 
married at  the  time  of  the  testatrix*  death,  the 
intended  restriction  was  inconsistent  with  the 
nature  of  the  interest  given,  and  therefore  in- 
operative; that  an  attempt  so  to  fetter  the  in- 
terest of  a  male  legatee  cannot  succeed,  {Bran- 
don  V.  Robimon,  18  Ves.  429),  and  that  the 
same  rule  applies  to  an  unmarried  female  lega- 
tee, {IFoodmeston  v.  fFalker,  2  Russ.  &  Myl. 
197;  Brown  Y.  Poeock,  2  Russ.  &  Myl.  218; 
2M^1.  &K.  189);  that  such  fetters,  though 
binding  upon  a  married  female  legatee  during 
her  coverture,  cease  upon  her  becoming  dis- 
covert, {Bar ion  v.  Briscoe,  Jacob,  603) ;  that 
the  only  question,  therefore,  was,  whether 
where  such  fetters  are  attempted  to  be  imposed 
upon  an  unmarried  female  legatee,  and  she 
marries  without  obtaining  payment  of  the  fund, 
such  fetters  are  to  operate  during  coverture  ; 
and  they  were  inoperative  before  marriage,  be- 
cause they  were  inconsistent  with  the  nature  of 
her  estate ;  that  the  estate  and  interest  were  ab- 
solute  before  marriage,  and  the  trustee  held 
the  legacy  for  her  absolutely ;  that  she  might 
have  taken  it  herself,  or  have  given  it  to  any 
one,  and  why  might  she  not  by  the  act  of  mar- 
riage give  it  to  her  husband  ?  and  that  the  very 
point  was  decided  in  Newton  v.  Reid,  4  Sim. 
141.''  Now  it  is  remarkable,  that  the  privilege 
which  equity  has  conferred  upon  a  married 
woman,  of  exercising  proprietary  rights  free 
frwD  marital  controuf,  is  here  treated  as  a  re- 
siftetion  or  an  imposition  of  fetters ;  and  that 
(the  subject  matter  being  a  gift  to  the  separate 
use  of  an  unmarried  woman),  the  point  discus- 
sed throughout  appears  to  be,  not  whether 
upon  the  le^j^atee's  contracting  marriage  the 
pripUfge, supervened^  but  whether,  upon  her 
contracting  marriage,  the  restriction  ceased ,  or 
the  C^era  were  broken.  That  the  words  indi- 
cative of  separate  enjoyment  were  "inoperative 


before  marriage/'  is  clear,  not  because  *'  tbey 
were  inconsistent  with  the  nature  of  her  estate^* 
but  because,  the  woman  being  single,  tlieir 
operation  was  simply  impossible  in  her  state. 
Tne  question  of  inconsistency  can  arise  only 
when  property  is  given,  while  the^irf  disponent 
di  incident  to  property  is  attempted  to  be  re- 
stricted or  fettered ;  such  was  tlie  complexion 
of  all  the  cases  cited  in  the  judgment,  which, 
therefore,  seem  not  to  have  touched  the  point 
of  the  principal  case,  unless,  in  deciding  that  a 
restriction  cannot  be  prospectively  imposed, 
they  are  to  be  considered  as  having  decided  that 
a  privilege  cannot  be  prospectivdy  conferred. 
The  lei^atee's  ability  to  give  the  fund  to  the 
husband  was  not  the  matter  in  controversv, 
but  rather  the  effect  of  the  act  of  marriage  in 
giving  it  to  the  husband  by  intendment  ojf 
law,  notwithstanding  the  declared  intention  of 
the  will,  that  on  marriage  it  should  be  at  her 
sole  disposal  as  the  creature  of  eauity.  This 
case,  however,  may  be  considerea  as  having 
established  the  two  propositions  already  stated, 
though  the  reasoning  should  be  thought  not 
entirely  conclusive,  or  the  authorities  not  pre- 
cisely applicable,  ill.  A  prohibition  against 
alienation  or  anticipation  is  effectual  only 
when  applied  to  the  separate  property  of  a 
woman ;  and  since  a  woman  cannot,  as  we 
have  seen,  enioy  separate  property  as  against  a 
husband  to  whom  she  was  not  married  at  the 
time  when  the  ^ift  had  its  inception,  it  follows 
that  the  prohibition  is,  with  reference  to  her 
coverture  by  such  after  taken  husband,  in- 
effectual. The  adequacy  of  the  gift  to  create 
separate  property,  and  the  adequacy  of  the 
prohibition  to  restndn  its  disposition,  are, 
therefore,  corelative  and  coextensive.  But—* 
IV.  A  gift  to  the  separate  use  of  a  woman, 
made  in  contemplation  of  her  marriage  with  a 
particular  individual,  is  presumed  to  ue  effec- 
tual to  constitute  her  sole  owner  during  the 
intended  coverture,  at  least  if  the  intended 
husband  assent  to  the  gift ;  and  a  restriction 
on  alienation  annexed  to  such  gift  is  of  course 
effectual  to  the  same  extent.  And,  V.  A  gift, 
whether  the  object  be  male  or  female,  married 
or  unmarried,  may  be  made  determinable  by  a 
clause  of  cesser,  or  defeasible  by  a  gift  over, 
in  the  event  of  alienation,  total  or  partial, 
voluntary  or  involuntary,;  for  by  such  a  clause 
or  gift  the  property  itself  is  withdrawn,  and 
not  merely  a  right  incident  to  property  is 
denied.  Ihe  third  and  fifth  propositions  are 
deduced  for  the  most  part  from  the  cases  cited 
in  the  above  judgment.  (See  also,  on  this 
branch  of  learning,  Adtmson  v.  Armitage, 
Coop.  283 ;  Pritchard  v.  Ames,  1  Turn.  &  R. 
222;  Stanton  v.  Hall,  2  Russ.  &  M.  175; 
Tyler  v.  Lake,  4  .Sim.  144  ;  2  Russ.  &  M.  183 ; 

Jones  V.  Salter,  2  Russ.  &  M.  208 ;  v. 

Lyne,  I  Yo.  5f)2;  Kensington  v.  Dolland, 
2  Myl.  &  K.  184;  Graves  \.  Dolphin,  1  Sim. 
66.)  The  design  of  this  note  is  to  shew  what 
the  law  now  is,  rather  than  what  it  really  was, 
or  what  it  ought  to  be. 

The  steps  by  which  the  doctrine  first  slowly 
advanced,  and  then  suddenly  retrograded,  ap- 
pear to  be  these  :  equity  at  an  early  periods 
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ptdsnitted  »  woQOfta  in  ihe  state  of  coverture, 
lo  hafe  sole  domiDioa  over  property,  as  well 
the  eojrpus  as  the  income,  and  either  with  or 
.without  the  machinery  of  a  trusteeship ;  thus 
departinj^  from  the  principle  of  the  common 
kw :  at  a  comparatively  modem  date,  equity, 
on  the  ground  of  its  competency  to  regulate 
its  own  creature*  sanctioned  the  desire, — in- 
deed, devised  the  means,— of  rendering  sepa- 
rate property  unalienable  durin;;  coverture, 
which  was  effected  by  a  simple  prohibition 
against  anticipation :  then,  it  was  held  (though 
a  contrary  opinion  had  prevailed,  Sugd.  Powr. 
1  ed  105,  and  is  still  entertained  by  a  high 
authority,)  that  an  unalienable  provision  could 
aot  thus  be  made  for  a  male,  because  the  Jus 
dUfionendi  is  inherent  in  property,  subject  only 
40  the  equitable  exception  In  favour  of  cover- 
ture : — this  jirinciple  equally  reached,  and  was 
of  oonrse  applied  to,  the  case  of  an  unmarried 
iemale,  who  therefore,  notwithstanding  the 
prohibition,  might  dispose  at  pleasure :  and  as 
at  was  determined,  more  recently,  that  her  dis- 
position, while  actually  discovert,  was  not  lia- 
ble to  be  defeated  or  abridged  by  future  covcr- 
.feure,  she  might  dispose  absolutely;  still  it  was 
the  general  opinion  among  lawyers,  (and  the 
universal  practice  of  conveyancers  accorded) 
that  separate  estate  might  be  created,  and  an- 
ticipation restrained,  by  a  gift  and  prohibition 
inaaeand  imposed  as  well  during  the  existence 
..of  coverture,  as  during  its  non-existence ;  or, 
iadeed,  during  the  aon-existence  of  the  object, 
but  sulyect  of  course  to  be  swept  away  by 
alienation  during  discoverture.  But  from  this 
point  the  doctrine  began  to  recede,  for  it  was 
now  held  {Newton  v.  tteidt  iuprb»)  that  a  prohi- 
bition was  void  a6  initio,  unless  the  state  of  co- 
verture was  coexistent  with  the  commence- 
ment of  the  gift;  BO  that  the  woman  must  be 
married  at  the  death  of  the  testator,  or  the  exe- 
x'tttlon  of  the  settlement :  and,  lastly,  it  was 
held  {Maaeey  v.  Parker,  euprh,)  that  the  gi/t 
itself,  go  far  as  it  assumes  to  create  separate 
property,  is  also  void,  ab  initio,  if  the  same 
ingredient  of  contemporaneous  coverture  be 
ivantiog. 


ON  THE  LIABILITY  OF  A  BAILEE 
WHERE  DEPOSIT  IS  STOLEN. 

Ws  shall  here  shortly  inquire  in  what  cases  a 
bailee  will  be  Hable  to  a  bailor  where  the  pro- 
'  perty  deposited  is  stolen. 

In  S9uth€ote*s  case,^  the  plaintiff  declared 
'  in  detinue,  that  he  had  delivered  goods  to  de- 
fendant to  be  kept  by  him  safely;  the  defend- 
ant confessed  such  delivery,  but  pleaded  in 
^bar  that  a  person  stole  them  out  of  his  posses. 
aoa;  the  plaintiff  replied,  protesting  that  he 


a  400.836;  Co.  Litt.  89  a. 


had  not  been  robbed,  that  the  person  named 
in  the  plea  was  a  servant  of  defend ah^,  antt 
demanded  judpnent,  which  on  genef^  de- 
murrer he  obtained,  because  the  plainUtf 'had 
delivered  the  good  j  to  be  safely  kept,  add  the 
defendant  had  taken  charge  of  them  iiipcrh 
himself  by  accepting  such  delivery,  ana  to 
keep  safely  was  the  same  as  to  keep. 

Inis  case  has,  however,  been  strongly  con- 
troverted bv  Lord  Hott,  in  a  leading  dedrion 
on  this  subject.^  He  went  into  the  earlier 
authorities.  **  The  29  Ass.  28,  is  the  first  case 
in  the  books  upon  that  learning,  and  there  the 
opinion  is  that  the  bulee  is  not  chargeable  tf 
tlie  p^oods  are  stolen.  As  for  8  Edw.  2«  FHz. 
Detinue^  59,  where  goods  were  locked  in  a 
chest  and  left  with  the  bailee,  and  the  owner 
took  away  the  key  and  the  goods  were  stolen, 
it  was  held  that  the  bailee  should  not  ansiver 
for  the  goods.  This  case  they  say  differs,  be- 
cause the  bailor  did  not  trust  the  bailee  with 
them.  But  I  cannot  see  the  difierence,  nor 
why  the  bailee  should  not  be  charged  with 
goods  in  a  chest  as  well  as  with  goods  out  of  a 
chest.  •  •  •  When  I  read  Southvote*s  ease 
heretofore,  I  was  not  so  discerning  aa  my 
brother  Powys  tells  us  he  was,  to  disallow  that 
case  at  first,  and  came  not  to  be  of  this  opi- 
nion till  I  had  well  considered  and  digested  the 
matter.  If  a  bailee  keeps  the  goods  bailed  to 
him  as  he  keeps  his  own,  though  he  keeps  his 
own  but  negligently,  yet  he  is  not  chargeable 
for  them,  for  the  keepings  them  as  he  keeps  his 
own  is  an  argument  forms  honesty.  A  fortiori^ 
he  shall  not  be  charged  where  they  are  stolen 
without  any  neglect  in  him."  And  concluded 
by  saying,  that  the  bailee  is  not  chargeable 
without  an  apparent  gross  neglect;  if  therft  is 
such  a  gross  neglect  it  is  looked  upon  as  evi- 
dence of  fraud. 

The  rule  laid  down  by  Lord  Holt  has  been 
followed  by  subsequent  Judges ;  and  the  only 
question  in  every  case  of  this  nature  will  be, 
whether  the  bailee  has  been  guilty  of  gross 
negligence :  and  as  to  this,  in  another  leading 
casc,c  where  a  person  undertakes,  without 
reward,  to  perform  a  particular  service,  when 
his  situation  is  not  such  as  to  imply  skill  or 
knowledge  in  the  particular  transaction,  he 
will  not  be  responsible  for  a  loss  when  he  has 
acted  bond  fide,  and  exercised  the  same  care 
which  he  takes  of  his  own  affairs. 

The  point  has  lately  come  before  the  Court 
of  King's  Bench  in  a  case,<*  where  the  circum- 
stances were  as  follows : 

Case,  for  not  taking  up  a  bill  for  92f.lO*. 
with  money  which  the  plaintiff  had  given  to 
the  defendant  for  that  purpose.  The  declara- 
tion contained  a  count  for  negligence  in  Imfng' 
32/.  lOf.  entrusted  by  the  plaintiff  to  the  de- 
fendant's care.  Plea :  the  general  Issue.  The 
cause  was  tried  at  the  sittings  after  Michaelmas 


^  ^w/T'  V.  ^<?rii«r//,  2Lord  Ravtti.yiJ/n. ; 
1  Com.  133;  ISalk.  26.  "  ' 

c  ShietU  V.  Blai^kbnrne,  I  H.  B!/158.''    ' 
<»  Doorman  v.  Jenkins,  4  N.  fit  M.'ITO.   ' 
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tenn^  ],S33,  before  Lord  Denman,  C.  J.,  at 
Guildludl.  The  following  evidence  was  given 
QO  ^  piurt  of  the  plaintiff:  The  defendant 
kept  the  Auction  Mart  Collee  House,  which 
coQduited  of  a  coffee  room  and  several  private 
upartments,  together  with  a  Utp  rvtm  having  a 
bar.  The  plaindff  was  in  the  habit  of  fre- 
quenting the  coffee  room,  and  on  Saturday, 
21st  Jufy,  1833,  ffave  the  defendant  32/.  10«. 
/or  the  purpose  of  taking  up  a  biU  which  would 
become  due  on  the  following  Monday.  There 
was  no  comdderaiioH  for  the  batltnent  or  for 
Uie  service.  The  tap  room  was  kept  open  on 
Sullday|^— 'the  coffee  room  was  closed  on  that 
day.  The  bill  was  not  on  the  Monday  paid  by 
ike  defendant,  as  he  had  engaged  to  do,  nor 
was  the  32/.  lOs.  returned  to  the  plaintiff.  The 
defendant  had  ttuied  to  one  of  the  witnesses 
called  by  the  plaintiff,  that  on  tlie  intervening 
Sunday  (22d  July)  he  had  ur{furtunattl^  lett 
his  cash  box  in  the  tap  room,  and  that  the 

Slaintiff'a  money,  together  with  tthout  200L  of 
u  otm,  had  been  stolen.  No  evidence  was 
given  as  to  the  part  of  the  tap  room  in  which 
the  cash  box  had  been  placed,  nor  as  to  the 
manner  in  which  it  haa  been  secured.  Sir 
Jmmes  Scarlett^  for  the  defendant,  applied  for 
a  nonsuit,  on  the  ground  that  there  was  no 
evidence  of  negligence  such  as  to  charge  a 
iMilee  trithout  reward;  and  he  cited  Cogggy. 
Bernard,  2  Lord  Raym.  909 ;  and  Shiellt  v. 
Bkchhume,  1  H.  Bla.  158.  The  Urd  Chief 
Justice^  however,  refused  to  nonsuit,  and  the 
case  went  to  the  jury  without  any  evidence  on 
the  part  of  the  defendant.  His  Lordship  told 
the  jury,  that  as  the  mone^  had  been  deposited 
wilhtmt  reward,  the  question  was,  whether  the 
defendant  had  been  guilty  of  gntst  negligence 
in  respect  of  the  custody  ot  the  pTmntiff's 
money,  or  whether  he  hsd  used  ordinary  care ; 
Had  that  gross  negligence  only  would  give  the 
filaintiff  a  right  to  recover  the  sum  deposited, 
bis  Lordship  expressed  it  as  his  opinion  that 
ffroes  negligence  was  not  in  fact  proved  \  but 
this  point  being  left  to  the  jury,  they  found  a 
verdict  for  the  plaintiff  for  32/.  lOs.  Sir 
JameM  Scarlett,  in  the  following  term,  ob- 
tained a  rule  niii  for  a  nonsuit,  or  a  new  trial. 
Taunton,  J.  said,  among  other  things,  "  This 
case  is  certainly  one  of  some  degree  of  doubt; 
but  after  the  best  consideration  I  can  ^ve  the 

ristion,  I  have  arrived  at  the  conclusion  that 
rule  ought  not  to  be  made  absolute.  It  is 
venr  properly  admitted,  that  this  bein^  a  case 
of  baUment  for  the  benefit  of  the  bntlor  with- 
out reward  to  the  bailee,  the  present  action 
cannot  be  maintained  without  t>roof  of  gross 
negligence;  therefore  the  only  question  is, 
whether  Uiere  was  any  evidence,  for  the  con- 
fidevation  of  the  jury,  of  negligence  of  that 
description?  Now  if  there  was  any  evidence 
for  the  jury,  it  is  perfectly  clear  that  the  appli- 
cadon  tor  a  nonsuit  cannot  be  supported,  and 
it  is  to  my  mind  also  pretty  clear  that  the  deci^ 
sion  of  the  jury  ought  to  be  final.  Much  has 
.iM^Qisaid  ab^utthe  nature  oi gross  negligence-— 
wKetlier  it  is  a  matter  of  law  or  matter  of  fact. 
I  do^iot  |)unk>  it  necessary  to  enter  into  that 
abstract   qifesi)on;    indeed  I  think   abstract 


questions  in  general  are  very  da&MrouB 
ters  to  meddle  with  in  a  Court  of  l«w.  Hitt 
question,  like  all  other  questions,  must  depeud 
on  all  the  circumstances  of  the  ease  eonsiflered 
together.  There  certainly  may  be  instaaoea 
in  which  the  question  of  gross  negligeuee  con- 
sists more  of  law  than  of  fad*  and  others  im 
which  it  consists  more  of  fact  tlian  of  law.  In 
the  case  of  an  action  agunst  an  atSorney  for 
negligence,  the  question  is  rather  matter  of  ImIT 
thfm  fact,  for  this  reason,  that  an  action  against 
an  attorney  for  negligence  charges  that  tile 
defendant  being  an  attorney,  aad  trnving  uadefw 
taken  to  do  such  and  such  busaiess,  was  gt^ly 
of  such  ttuskilfhlness  or  such  negMgence  mthe 
management  of  it,  that  such  and  such  iojuriout 
consequences  resulted  to  the  plaintiff.  There 
it  would  be  impossible  for  the  jury  iu  nkio- 
teen  cases  out  of  twenty,  to  eome  to  any  oo»> 
elusion  without  being  mforroed  by  the  Court 
that  the  negligence  or  mismanagement  of  the 
defendant  was  necessarily,  in  porat  of  law,  aiu 
tended  with  such  iujurious  consequeoceti  ao 
that  there  it  consists  rather  of  matter  of  hw, 
than  matter  of  fact*  But  tcil],  even  m  this 
instance,  I  apprehund  the  jury  ta^  to  draw  a 
conclusion  of  fact,  whether  the  attorney  wua 
guilty  of  that  negligence  or  that  mismanage- 
ment which  is  charged,  and  which  is  the  g^of 
the  action.  In  an  action  against  a  mrg^om^ 
for  nc^^ligence,  it  is  more  matter  of  fact  i&n  of 
law ;  for  what  law  can  there  be  in  thequeaHon 
whether  of  such  and  such  conduct,  chwged  to 
be  mismanagement  or  negligence,  the  defend- 
ant was  or  was  not  gnilty  ?  That  is  a  matter 
for  the  consideration  of  the  jury,  who,  upon 
hearing  the  evidence,  must  draw'  their  own 
conclusions  from  it ;  so  that  there  it  is  more 
matter  of  fact  than  matter  of  law.  Hera  I 
should  say,  under  all  the  cuvumstances,  that 
the  question  was  a  matter  of  feet  to  be  trifed 
by  a  jury,  more  than  matter  of  law."  Ylie 
other  Judges,  Denmmn,  C.  J.,  and  Pattimm 
and  fFUliams,  JJ.,  concurred  itt  disGhargiug 
the  rule. 


ANALYSIS    OP   THE   MUNICIPAL 
CORPORATIONS  BILL. 


Thb  bill  is  intituled,  "A  Bill  to  provide  for 
the  Regulation  of  Municipal  Corporatioas  in 
England  and  Wales.'* 

The  preamble  recites  that  divers  bodies  cor- 
porate at  sundry  times  have  been  constituted 
within  the  cities,  towns,  and  borougha  of  Eng- 
land and  Wales,  to  the  intent  that  the  same 
might  for  ever  be  and  remain  well  and  <^tuetly 
governed:  And  that,  partly  by  defects  m  the 
charters  by  which  the  said  bodies  corporate 
have  been  constituted,  partly  by  neglect  and 
abuse  of  the  privileges  by  such  charters  grant- 
ed and  confirmed  to  the  mhabitants  of  the  aaid 
cities,  towns,  and  boroujfhs,  and  partly  by 
change  of  circumstances  smce  the  said  charters 
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Hii^e  grahtedy  the  said  bodies  corporate,  for 
the  most  part,  have  not  of  long  time  been  and 
are  not  now  useful  and  efficient  instruments 
of  local  government. 
The  enactments  are  as  follow : 

*  1.  Repeal  of  all  acts,  charters,  and  customs 
inconsistent  with  this  act. 

2.  Interpretation  clause. 

3.  Corporations  to  be  styled  Mayor  and 
Burgesses. 

4.  Boundaries  of  certain  boroughs  to  be 
those  settled  by  2  &  3  Will.  4,  c.  64.— Boun- 
daries of  other  boroughs,  to  be  settled  by  the 
King  in  Council. 

5.  Everyplace  included  within  the  bounds 
of  a  borough,  to  be  part  of  such  borough. 

6.  Occupiers  of  houses  and  shops  rated  in 
three  years  to  the  relief  of  the  poor,  entitled 
to  be  burgesses,  if  resident  within  seven  miles. 

7.  Occupiers  may  claim  to  be  rated. 

*  8.  Burgesses  who  cease  to  be  occupiers 
mthiti  the  borough,  or  neglect  to  pay  their 
rates,  to  be  omitted  from  the  burgess  roll; 
but  within  two  years,  may  be  restored  at  the 
next  revision  of  the  burgess  roll. 

9.  No  new  burgesses  to  be  admitted  who  are 
not  qualified  under  this  act. 

10.  Burgesses  not  to  have  individual  benefit 
from  common  lands,  &c.,  who  were  not  en- 
titled thereunto  before  the  passing  of  this  act. 

11.  Exclusive  rights  of  trading  abolished. 

12.  Overseers  to  make  lists  of  all  persons 
entitled  to  be  burgesses  in  their  respective 
parishes. 

13.  Persons  omitted  from  the  overseers' 
'fists  to  give  notice  to  the  town  clerk. — No- 
tices as  to  persons  not  entitled  to  be  retained 
in  the  lists. — Lists  of  claimants,  and  of  per- 
sons oiijected  to,  to  be  published,  &c. 

14.  Mayor  to  revise  lists,  and  upon  due 
•  proof  to  insert  and  expunge  names. — Power 

to  rectify  mistakes  in  the  lists. 

15.  Mayor,  on  revising  the  lists,  to  have 

g!>wer  of  adjourning,  of  administerinp^  oaths, 
c.  and  shaD  settle  and  sign  the  lists  m  open 
court. 

16.  Borough  list  to  be  kept  bv  the  town 
clerk. — Lists  to  be  copied  into  books,  with  the 
names  numbered. — Such  book  to  be  the  regis- 
ter of  voters,  from  which  election  shall  be 
made. — Nfo  stamp  duty  payable  on  enrolment. 

17-  Copies  of  the  burgess  roll  to  be  printed 
for  sale. 

18.  Expenses  of  overseers,  how  to  be  de- 
frayed. 

19.  Mayor  and  council  to  be  chosen  in 
every  borough. 

20.  Who  qualified  to  be  chosen  mayor  or 
councillor. 

21.  Who  shall  vote  in  the  election  for  coun- 
cillors. 

22.  Councillors  to  be  chosen  on  the  25th 
October  in  every  year. — No  election  to  take 
place  on  Sunday. 

23.  One-third  part  of  the  council  to  go  out 
of  office  annually. 

2i,  Elections  to  be  held  before  mayor.- 
Mode  of  voting. 
25.  Polling-booths  to  be  providetl. 


2G-  No  inquiry  of  the  voter,  except  as  to  his 
identity,  and  whether  he  has  voted  before  at 
the  same  election. — Forms  of  questions  m  to 
these  points. 

27-  Result  of  election,  how  to  be  declared. 

28.  Town  clerk  to  preside  at  election  in  caae 
of  the  death  or  inability  of  mayor  at  that  time. 

29.  Existing  mayors  and  councils  to  f^o  out 
of  office  on  election  of  councils  under  this  act. 

30.  Certain  boroughs  to  be  divided  into 
wards. 

31.  Councillors  to  be  elected  in  wards  by 
the  burgesses  of  such  wards. 

32.  Burgesses  to  vote  for  the  coandllors  of 
the  ward  in  which  their  property  is  situate. 

33.  Lists  of  the  burgesses  in  each  ward  to 
be  made  out  yearly. 

34.  Manner  of  proceeding,  if  any  person  is 
elected  a  councillor  in  more  than  one  ward. 

35.  Occasional  vacancies  in  the  council  to 
be  filled  up  by  fresh  election. 

36.  Council  to  elect  the  mayor  every  year 
from  the  couucillora. 

37.  Mayor  and  councillors  not  to  act  until 
they  have  made  a  declaration  of  acceptance  of 
office. 

38.  Every  burgess  elected  to  the  office  of 
councillor,  and  every  councillor  elected  to  the 
office  of  mayor,  shall  accept  the  office,  or  pay  a 
fine  to  the  borough  fund.—Exemptions. 

39.  Any  mayor,  or  counciUor,  if  he  shall  be 
declared  bankrupt  or  insolvent,  or  absent  him- 
self from  the  borough,  shall  lose  his  office. 

40.  Penalty  on  person  not  qualified,  &c. 
acting  as  mayor  or  councillor. — Proviso. 

41.  The  mayor  to  be  a  justice  of  the  peace 
for  the  borough  and  for  the  county;  and 
returning  officer  at  elections  of  members  to 
serve  in  parliament. 

42.  Power  to  council  to  appoint  town  clerk, 
treasurer,  and  other  officers;  and  to  take  se- 
curity for  due  discharge  of  their  official  duties. 
— Salaries. 

43.  Treasurer  to  pay  no  money  but  by  order 
of  council. 

44.  Officers  to  account,  &c.  according  to 
the  orders  of  the  council. — Summary  remedy 
against  officers  for  not  accounting,  &c. — Pro- 
viso.— Remedy  by  action. 

45.  Councils  of  cities  and  towns  which  are 
counties,  to  name  a  sheriff. 

46.  In  certain  boroughs,  council  to  appoint 
a  coroner. 

4  7.  County  coroners  to  act  in  other  boroughs. 

48.  Officers  to  continue  until  removed. 

49.  Officers  to  receive  compensation  on  re- 
moval. 

50.  Questions  to  be  decided  by  a  majority 
of  councillors  present ;  one  third  part  of  whola 
number  to  be  a  quorum. — Notice  of  meetiaga 
of  council. 

5 1 .  Power  to  council  to  appoint  committeea*. 

52.  Ale-house  licenses  to  be  granted  by 
council.  >  , 

53.  Council  to  have  the  power  of  jiatioes. 
under  3  G.  4,  c.  77.  '  - 

54.  Town  clerk  to  give  notice  of  meetinig^ 

55.  Recognizances  to  be  signed  ib^.ioaorori. 
or  two  councillors. 
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56.  Council  to  appoint  charitalile  trustees. 

*  57.. Money  to  tne  cre(|it  of  trustees  to  be 
traiMferred. —  Exidting  contracts,  debts,  &c. 
to  be  enforced  and  recovered. — Suits  pendin^^ 
to  be  carried  on. 

58.  Trustees  to  appoint  a  secretary  and  trea- 
surer, &c. 

b9.  Officers  to  account  to  the  trustees. 

60-  Treasurer  to  pay  money  only  to  order 
of  trustees. 

61.  Majority  of  trustees  may  act. 

62.  Council  to  become  trustees  of  all  acts, 
of  whirh  corporators  were  ex  officio  sole  trus- 
tees. 

63.  Council  to  appoint  a  limited  number  of 
coundllors  to  be  jomt  trustees  of  certain  acts. 

64.  Powers  vested  in  trustees  may  be  trans- 
ferred to  councillors. 

65.  A  watch  commit  lee,  to  consist  of  the 
mayor  and  councilmen;  such  committee  to 
appoint  constables  for  the  boroufj^h. — Consta- 
bles to  be  for  the  county,  &c.  as  well  as  bo- 
rouirh. 

6iS.  Watch  committee  to  make  regulations 
for  the  management  of  the  constables. 

67.  Power  to  constables  to  apprehend  disor- 
derly persons,  &c. 

68.  Constables  attending  at  the  watch- 
hovses  in  the  night,  may  take  bail  by  recogni- 
zance from  persons  brought  before  them  for 
petty  misdemeanors ;  such  recognizance  to  be 
conditioned  for  the  appearance  of  the  parties 
before  a  magistrate. — In  default  of  appearance, 
recognizance  to  be  forfeited. — ^Time  of  hearing 
may  be  postponed. 

^.  Penalties  on  constables  for  neglect  of 
duty. 

*  70.  Penalty  for  assaults  on  constables. — 
Proviso. 

71.  Regulation  and  payment  of  expenses. — 
Rewards  for  activity,  &c. 

72.  Magistrates  to  appoint  annually  a  cer- 
tain number  of  persons  to  act  as  special  con- 
stables in  case  of  need. —  I  &  2  W.  4,  c.  41. — 
Payment  of  special  constables. 

73.  On  notice  of  appointment  of  constables, 
the  present  provisions  in  local  acts  as  to  watch- 
ing, &c.  to  cease. — Watch  boxes,  arms,  &c.  to 
be  given  up  for  the  use  of  the  constables  ap- 
pointed under  this  act. — Penalty  for  not  giving 
them  up. 

74.  Proviso  as  to  rates  in  arrear  and  as  to 
debtH. 

75.  Power  for  council  to  order  parts  of  bo- 
roogii,  not  within  local  act,  as  to  lighting,  to 
be  included  in  such  act. — ^Proviso  as  to  amount 
of  rate  for  lighting. 

76.  Council  may  assume  the  powers  of  in- 
apctetots  under  3  A  4  W.  4,  c.  90,  for  lighting 
any  part  of  a  borough  not  mthin  a  local  act 
for-l%fating  the  same. 

77.  Council  to  have  power  to  make  bye 
laws. 

76*  A9to  breaches  of  bye  laws. 

79.  All  corporate  property  and  all  fiues  to 
be  reeinted  on  account  of  a  borough  fund. — 
Salaries  of  recorder,  town  clerk,  treasurer  and 
other  «#eerft;  and  election  expenses,  to  be  paid 
out' of'Micb'fmid<«-If  the  fund  be  insufficient. 


the  council  shall  order  a  rate  'to  make  upaiich 
deficiency. 

80.  Auditors  to  be  annually  chosen. 

81.  Accounts  of  receipts  and  disbursements 
to  be  kept  audited  and  published. 

82.  Council  of  certain  boroughs  to  name 
persons  to  receive  commission  of  justice  of 
peace. 

83.  Councils  may  make  bye  laws  on  which 
the  crown  may  appoint  salaried  justices. 

84.  Council  to  provide  a  police  office. 

85.  Justices  need  not  be  oualified  by  estate, 
not  to  sit  in  courts  of  gaol  delivery  or  quarter 
sessions,  nor  to  levy  rates,  nor  grant  ale-house 
licenses. 

86.  Justices  to  appoint  a  clerk,  who  shall 
not  be  the  town  clerk  or  of  the  council,  nor 
be  concerned  in  the  prosecution  of  ofiendera 
committed  by  the  borough  justices. 

87-  Recorder  to  be  appointed  by  his  maies- 
ty  in  certain  boroughs. — Recorder  to  be  a  jus- 
tice of  the  peace  for  the  borough  and  for  the 
county  — ^fot  to  be  councillor  or  police  magis- 
trate. 

88.  Justices  to  make  declaration  before  act- 
ing. 

89.  Sessions  of  the  peace  to  be  held  for  the 
l)orough. — Recorder  to  be  sole  Judge. 

90.  Mayor,  in  the  absence  of  the  recorder, 
may  open  and  adjourn  the  court. 

91.  Capital  jurisdictions,  and  aU  other  cri- 
mind  jurisdictions  in  boroughs,  other  than 
are  specified  in  this  act,  abolished. 

92.  Justices  of  certain  counties  of  cities  and 
towns  to  commit  to  neighbouring  county  until 
a  commission  of  gaol  delivery  issues  for  their 
own  county. 

93.  Offenders  committed  to  borough  seai 
sions  whose  jurisdiction  is  taken  away,  to  be 
tried  in  the  adjoining  county. 

94  County  justices  to  have  jurisdiction  in 
all  boroughs  which  have  noc  a  separate  court 
of  the  peace  under  this  act. 

95.  Certain  boroughs  not  to  be  assessed  to 
county  rates. 

96.  Boroughs  to  pay  the  expenses  of  prose- 
cutions at  the  assizes. — Disputes  referred  to 
arbitration,  as  provided  in  5  G.  4,  c.  85. 

97.  Boroughs  to  pay  a  proportion  of  other 
county  expenditure. 

98.  Borough  courts  of  record  to  be  holden 
as  heretofore,  but  in  certain  cases  with  extend- 
ed jurisdiction;  Recorder,  &c.  to  be  sole 
Judge. 

99.  Council  to  appoint  registrar  and  other 
necessary  officers  of  the  court. 

100.  Existing  suits  not  to  abate  by  reason  of 
the  change  of  jurisdiction. 

101.  Who  to  be  jurors. — Summoning  of 
jurors,  &c. — Fine  on  jurors  for  non-attend- 
ance. 

102.  Councillors,  &c.  exempt  from  serving 
on  juries ;  burgesses  of  boroughs,  which  have 
quarter  sessions,  exempt  from  juries  of  coun« 
ty  quarter  sessions. 

103.  All  chartered  exemptions  from  serving 
on  juries  abolished. — 6  G.  4,  c.  50,  in  part  re- 
peded. 

104.  Fees  payable  to  the  clerk  of  the  peace> 
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clerk  to  die  magktrates,  and  registrar  and 
officers  of  the  court  of  record. 

105.  Table  of  fees  to  be  bung  up. 

106.  Application  of  penalties. 

107.  Limitation  of  time  for  prosecution  of 
offences  punishable  on  summary  conviction 
under  tliis  act,  and  summoning  offenders. 

108.  Power  to  summon  witnesses. — ^Penalty 
for  disobedience  of  summons,  &c.-— No  wit- 
ness or  justice  to  be  incompetent  on  the 
ground  of  rateability. 

109.  Payment  of  penalties,  and  mode  of  le- 
vying the  same. 

110.  Form  of  conviction. 

'  111.  Appeal  against  convictions  under  this 
act. 

112.  No  certionri,  &c.— As  to  informality 
in  warrants,  &c. 

113.  Venue  in  proceedings  against  persons 
acting  under  this  act. — Notice  of  action.— Ge- 
neral issue. — ^Tender  of  amends*  &c. 

114.  The  King  empowered  to  grant  charter 
of  incorporation. 

115.  Act  may  be  altered  this  session. 
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KlirO  0  BBVOR  TBIAL8  Ilf  tbum. 

Causes  entered  for  the  Sitting  in  the 
present  Term  will  be  tried  on  Tuesday, 
notwithstanding  their  being  defended  by 
counsel,  unless  an  affidavit  of  the  merits  of 
the  cases  respectively  be  made,  in  which 
case,  if  the  Sitting  Judge  should  think  pro- 
per, they,  or  some  of  them,  will  keep  thdr 
places  in  the  paper.  This  applies  to  such 
Causes  as  heretofore  would  have  stood  over 
to  the  First  Sitting-day  after  Term,  with 
Judgment  of  the  Term.  It  does  not  aj^y 
toMiddlesez,  these  Sittings. 


BXCBBaVBR  OF  PLBA8  SITTIKOS  AFTBR  TBBM* 

The  Entry  of  Causes  for  the  SittingB 
after  Term  in  Middlesex,  doses  on  Tuesday 
evening,  June  16th,  at  eight  o'clock.  For 
London,  on  Wednesday  evening,  June  17tJu 

Causes  entered  for  the  Sittings  in  Term 
and  not  tried  at  those  Sittings,  are  placed 
after  the  Remanets  in  the  list  for  After 
Term,  and  before  tiie  causes  entered  for 
After  Term. 
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LECTURES  At  THE  INCORPbRATED 
LAW  SOCIETY. 


UIW  OF  LIFE  INSURANCE. 

Ws  are  enabled  to  give  an  abridgment  of  |he 
late  Mr.  Dodd's  Lecture  on  the  Law  of  Li/e 
/jMwrmc^y— a  suliject  which  we  think  will  be  in- 
teresting to  the  Members  of  the  Profession, 
both  as  respects  their  clients  and  themselves. 

The  contract  of  Life  Assurance  is,  in  effect, 
one  by  which  the  insurer  engages  in  consider* 
ation  of  a  premium,  to  assure  to  the  assured, 
his  own  life  or  that  of  another  person,  either 
perpetually  or  for  a  Umited  time ;  and  on  the 
nulure  of  the  life,  to  pay  to  the  assured  or  his 
representatives  a  certain  sum  of  money.  Where 
the  life  assured  is  that  of  a  third  party,  and  not 
the  pany  making  the  insurance,  the  law  re- 
quires that  the  party  making  the  insurance 
should  kav«  an  interest  in  the  life  insured. 

The  force  of  the  term  insure,  seems  to  im- 
ply, that  the  party  insuring  has  some  interest 
m  the  event  or  thing  insured ;  and  an  engage- 
ment by  j4,  with  C,  that  B.  shall  live  for  five 
years,  or  that  J.  shall  pay  1000/.  on  his  death, 
IS  in  fact  nothing  else  than  a  mere  wager  on 
the  length  of  A,*%  life,  unless  C.  have  some 
pecimiary  interest  in  its  duration.  To  prevent 
wagering  and  gambling  of  this  description,  the 
statute  14  G.  3,  c.  48,  enacts  that  no  insur- 
ance shall  be  made  by  any  person,  body  politic 
or  corporate,  on  lives,  or  on  any  other  event 
wherein  the  person  for  whose  benefit  or  on 
whose  account  the  policy  is  made  hag  no  in- 
iereei,  or  by  way  of  gaming'  or  iragering. 

2dly.  That  In  any  policy  on  lives  or  other 
events,  Uie  name  of  the  person  interested,  or 
OAwlioee  account  it  is  made,  must  be  inserted. 

3dly.  That  no  mater  sum  shall  be  recover- 
ed or  received  trom  the  insurer,  than  the 
amount  of  the  interest  of  the  insured. 

With  respect  to  the  nature  of  the  interest,  it 
has  been  held,  that  the  mere  relationship  of 
fother  and  son  does  not  give  either  of  them 
Mch  an  interest  in  the  life  of  the  other,  as  to 
enable  him  to  ensure  his  life.  The  son  may,  in 
point  of  fact,  materially  rely  on  the  support  of 
his  father,  and  vice  versd ,-  but  in  either  case 
the  claim  for  maintenance  is  merely  one  of  af- 
fection, and  not  legally  capable  of  being  en- 
forced ;  it  does  not  therefore  amount  to  that 
positive  pecuniary  interest,  which  may  be  the 
Mhtoet  of  insurance. 

Onthe  crther  hand,  a  creditor  has  been  al- 
wagrs  held  to  have  a  legal  interest  to  the  extent 
of  BIS  debt,  since  the  means  of  satisfying  the 
4ebt,  must  mainly  depend  on  the  personal  ex- 
ertians  of  the  debtor.  Anderson  y.Rdie,  Park's 
Tnstttance,  7th  edit.  (^0.  But  this  debt  must  be 
dd^  capable  of  being  enforced;  and  therefore, 
a^edlKAr'On  a  note  of  hand  given  for  a  gam- 
bling  debt,  or  any  illegal  consideration,  has 
not  an  insurable  interest.  Dtryer  v.  Edie,  Bul- 
ier,J.,Park,639, 

In  the  time  of  Lord  MansJMd,  a  policy  was 
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opened  in  due  form  and  subscribed*  aa  to  the 
much  disputed  point.  What  waa  the  sex  of  the 
French  Chevalier  D*£(m  ?  The  Court  dispos- 
ed of  an  action  on  a  common  wager,  on  the 
same  delicate  point,  after  much  argument,  on 
the  ground  of  the  investigation  rc<^niring  in- 
decent evidence,  and  tenning  to  disturb  the 
peace  of  the  individual.  But  the  action  on  the 
policy  of  insurance  was  got  rid  of,  on  the  short 
ground  that  the  case  was  within  the  before- 
mentioned  statute,  and  that  the  parties  had  no 
interest  in  the  event  insured.  Roebuckv,  Ham- 
merton,  Coop.  737- 

The  executor  of  a  creditor,  was  decided  by 
Lord  Kenyan  to  have  sufficient  interest  in  a 
debtor's  life,  to  make  a  legal  insurance  on  it, 
since  the  debt  was  assets,  and  the  testator's  in- 
terest vested  in  the  executor.  TidsweUs.  An- 
Aerstein,  Peake's  Ca.  16L 

The  famous  case  of  GodsaU  v.  Solders,  9 
East,  72,  has  elucidated  and  certainly  extend- 
ed tills  doctrine,  of  the  necessity  of  an  interest 
in  the  party  insuring.  Messrs.  Godsall  were 
creditors  of  Mr.  Pitt,  and  insured  his  life  to 
the  amount  of  their  debt.  On  Mr.  Pitt's  death 
a  sum  of  money  was  voted  by  parliament  for 
payment  of  his  debts,  out  of  which  fund 
Messrs.  Godsall  were  paid  in  full.  They  then 
brought  an  action  on  the  policy  against  the 
Insurance  Office.  After  full  argument,  the 
Court  of  King's  Bench  held  that  the  action  wa«) 
not  maintainable,  since  insurance  was  essen- 
tially a  contract  of  indemnity  against  loss,  and 
the  plaintiffs  in  this  case  had  sustained  no  loss. 

Air.  Dodd  then  entered  into  an  examination 
of  the  arguinenta  of  Mr.  Babbage,  in  his  able 
and  useful  work  on  Life  Insurance,  p.  145,  in 
which  the  soundness  of  this  decision,  as  weUoB 
the  conscientiousness  of  the  defence,  is  in»- 
pugned.  Mr.  Babbage  endeavours  to  draw  a 
distinction  between  the  insurance  of  a  ship, 
and  of  a  life,  and  contends  thai  while  the  for- 
mer is  essentially  a  contract  to  indemnify 
against  any  kind  of  loss,  the  latter  is  an 
absolute  engagement  to  pay  a  certain  sum  on 
the  death  of  Ae  party  insured,  without  refer- 
ence to  any  damage,  m  fact,  sustained  by  the 
insured  in  consequence  of  such  death.  Agidnst 
this  doctrine  Mr.  Dodd  very  ablv  contended, 
amongst  other  things  observing,  that  Mr.  Bab- 
bage was  erroneous  in  asserting  that  **  indem- 
nity was  no  part  of  the  contract,"  for  not  only 
do  Lord  Mansfield  and  Lord  Elienborough, 
Mr.  Justice  Buller  and  Mr.  Justice  Lawrence, 
regard  insivi-ance  as  merely  a  contract  of  in- 
demnity; but  there  is  not  a  single  writer  on 
the  subject,  who  does  not  regard  "loss,"  "pre- 
judice," "damage,"  actually  suffered,  as  essen- 
tial to  ground  an  action  against  the  insurer. ' 
If  insurance  is  anything  beyond  a  contract  of 
indemnity,  it  becomes  at  once  a  contract  of 
speculation  and  wagering,  and  the  provisions 
requiring  an  interest  in  the  insured  are  alto- 
gether nugatory  and  superfluous.  In  Lucena 
V.  Crawford,  2 'Bos.  &  Pul.  New  Rep.  p.  dO^, 
Mr.  Justice  Lawrence,  after  referring  to  the 
high  authorities,  Vriin,  Roccus,  and  Scaccia^ 
says,  *'  tlicse  definitions  by  writers  of  different 
countries,  are  in  effect  the  same,  and  amount 
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to  this — ^that  insurance  is  a  contract  by  which 
the  one  party,  in  consideration  of  a  pnce  paid 
to  him,  adequate  to  the  riak,  becomes  security 
to  the  other,  that  he  shall  not  suffer  loss,  pre- 
judice, or  damage,  by  the  happening  of  the 
perils  specified,  to  certain  things  which  may  be 
exposea  to  them." 

In  a  late  case,  Lord  TenterHen,  at  nmprius, 
grounded  his  judgment,  which  was  not  after- 
wards questioned,  on  evidence  of  the  practice 
of  paying  policies  without  inquiring  as  to  the 
continuance  of  the  insurable  interest.  Morris 
^ut  up  by  auction  a  policy  of  the  Pelican  Office 
tor  700/.,  entered  into  by  Morris  on  the  life  of 
one  Hornsby,  and  the  plaintiff^s  testator  (Bar- 
ber) purchased  the  policy.  Morris's  interest 
in  Homsby's  life  arose  out  of  a  redeemable 
annuity  payable  by  Hornsby  to  him.  Immedi- 
ately after  the  sale  of  the  policy  to  the  plain- 
tiffs testator,  Hornsby  redeemed  this  annuity ; 
and  from  that  time,  Morris's  interest  in  her 
lUe  ceasing,  it  is  clear  that,  according  to 
Goodiatt  v.  BoMers,  the  office  was  not  legally 
bound  to  pay  the  policy.  The  plaintiff  there- 
fore brought  an  action  against  the  vendor, 
Morris,  assigning  for  breach  that  Morris  had 
no  title  to  sdl  the  policy  absolutely,  since  he 
had  only  a  conditional  interest  in  the  life  in- 
sured ;  and  then  alleged,  that  on  the  cessation 
of  that  interest  by  the  redemption  of  the  an- 
nuity, the  policy  became  of  no  value  to  the 
plidntiff's  testator.  Lord  Tenterden  held,  that 
the  defendant  was  not  liable,  since  in  selling 
the  policy,  he  had  acted  on  his  knowledge  of 
the  practice  of  the  office ;  and  althou|^h  pay- 
ment could  not  be  enforced  after  the  interest 
had  ceased  by  the  redemption  of  Hornsby's 
annuity,  still  the  defendant  knew  that  the 
policy  would  in  feuit  be  paid  by  the  office. 
Barber  ▼.  Morris^  2  Moo.  k  Mai.  m. 

It  is  hardly  necessary  to  say,  that  a  party 
holding  funded  or  landed  property  upon  the 
life  of  another,  has  such  an  interest  in  his  life 
as  enables  him  legally  to  insure  it.  Such  in- 
surances are  very  frequent. 


In  every  contract  of  insurance,  it  is  of  course 
of  the  utmost  necessity  that  the  insurer  should 
be  most  accurately  informed  of  the  state  of 
facts  existing  at  the  time  'of  the  insurance ; 
and  as  these  facts — whether  it  be  the  health 
and  condition  of  a  living  subject,  or  of  a  ship 
or  other  property — are  of  course  principally  in 
the  knowledqEfe  of  the  party  malcing  the  in- 
surance, the  greatest  fairness  and  ^ood  fisdth 
are  requisite  on  his  part  in  answering  all  in- 
quiries of  the  insurer,  and  communicating  all 
material  fiacts  idth  truth  and  accuracy.  Any 
fraudulent  misrepresentation  vitiates  the  po- 
licy. 

The  older  policies  are  generally  founded  on 
warranties,  and  statements  of  so  vague  and 
loose  a  nature,  that  the  decisions  upon  them 
are  now  of  very  slight  importance.  The  de- 
fence in  such  cases  was  necessarily  confined 
to  the  establishment  of  fraud  on  the  part  of 
the  assured ;  whereas,  under  the  more  im- 
proved and  specific  forms  of  policies  and  de- 
clarations now  employed,  the  breach  of  any  of 


the  several  specific  warranties  and  statements 
given  by  the  assured,  and  even  the  non-com- 
munication of  any  fact  which  a  jury  deem 
material  to  be  communicated,  will  defeat  the 
claim  on  the  office,  though  the  defence  may 
not  disclose  wilful  misrepresentation  and  posi- 
tive fraud. 

In  every  case,  the  question,  whether  a  war- 
ranty has  been  violated  or  observed — whether 
a  disease  is  one  tending  to  shorten  life  or  not — 
whether  inquiries  have  been  fairly  and  honestly 
answered,  or  the  reverse — ^whether  any  given 
fact  was  or  was  not  material  to  be  communi- 
cated to  the  insurers :  these  are  all  questions 
of  fact  for  the  jury,  after  hearing  the  evidence. 
As  such  cases  therefore  most  commonly  re- 
solve themselves  into  questions  of  fact,  the 
points  of  law  reported  on  them  are  not  very 
numerous. 

It  is  the  duty  of  the  iudge  to  place  before 
the  minds  of  the  jury  the  precise  question  of 
fact  on  which  the  case  turns ;  and  he  is  not 
justified  in  leaving  it  generally  and  vaguely  to 
them  to  say  whether  there  has  been  misrepre- 
sentation or  concealment,  or  not.  MwrrUonY. 
Muspratt^  4  Bing.  60.  The  reference,  in  or- 
der to  be  fair  and  satisfactory,  must  be  the 
usual  and  late  medical  attendant  of  the  party. 
Everett  v.  Deiborough,  5  Bing.  503. 

The  question  as  to  the  materiality  of  the 
communication  of  particular  facts  must  of 
course  in  every  case  much  depend  upon  the 
tenor  of  the  inquiries  made.  Facts  which  need 
not  necessarily  be  communicated  in  answer  to 
specific  questions  which  do  not  lead  to  or 
touch  them,  will  become  material  where  there 
is  also  a  general  sweeping  inquiry  on  the  part 
of  the  insurers.  Thus  in  the  case  of  a  pcmcy 
on  the  life  of  the  Duke  of  Saxe  Gotha,  ia 
which  the  office  made  of  a  referee  abroad,  this 
inquiry,  "  whether  he  knew  any  other  circum- 
stances that  ought  to  be  communicated  to  the 
directors  V*  it  was  held,  that  the  circumstance 
of  the  Duke's  mental  faculties  being  affected, 
was  ^according  to  the  evidence  of  surgeons) 
a  fact  material  to  be  communicated  in  answer 
to  this  inquiry.  It  has  also  been  held  by  Mr. 
Justice  Bayley,  "  that  the  proper  question  is^ 
whether  any  particular  circumstance  was  im 
fad  material,  and  not  whether  the  party  ^- 
iieved  it  to  be  so.  The  contrary  doctrine 
would  lead  to  frequent  suppression  of  infor- 
mation, and  it  wotud  often  be  extremely  diffi- 
cult to  shew  that  the  party  neglecting  to  give 
the  information  thought  it  material  But  if  it 
be  held,  that  all  material  facts  must  be  dis- 
closed, it  will  be  to  the  interest  of  the  assured 
to  make  a  full  and  fair  disclosure  of  aU  the 
information  within  their  reach."  Lindenau  v. 
Detborough,  8  B.  &  C.  692. 

In  a  case  where  the  party  insured  was  in 
gaol  at  the  time  of  the  insurance,  and  this  fiact 
was  not  communicated,  but  it  was  stated  ge- 
nerally thai  she  resided  at  Fisherton,  the  Court 
held,  the  being  in  gaol  was  at  all  events  a  fact 
the  jury  should  have  been  called  upon  to  pro- 
nounce either  material  or  otherwise.  One 
physician  deposed  that  it  might  s%hUy  in- 
crease the  risk  of  life,  and  it  was  there^re  a 
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question  fit  for  the  jury.  Huguenin  v.  Rayley^ 
6  Taunt.  188.  Ske  also  the  case  at  nitipriui 
of  Edwards  v.  Barrow,  C.  P.  1830,  Ellis's 
Insurance,  116. 

When  an  insurance  is  effected  oa  the  life  of 
another,  it  is  of  the  last  importance  that  the 
party  making  it  should  himself  ascertain  that 
all  inquiries  are  fairly  answered,  and  all  mate- 
rial  facts  honorably  communicated  to  the  of- 
fice ;  for  if  he  leaves  this  duty  (as  sometimes 
happens)  to  the  party  whose  hfe  is  to  be  in- 
sured, and  if  that  party  commit  any  misrepre- 
sentation or  concealment,  it  will  vitiate  the 
policy  as  much  as  if  made  by  the  insured  him- 
self. The  life  to  be  insured  is  in  such  cases 
the  af  ent  of  the  insured,  who  is  contfcquencly 
bound  by  his  acts  and  conduct ;  and  it  makes 
no  difference  in  such  a  case,  that  the  party 
effectrn^  the  insurance  is  unacquainted  with 
the  life  msured,  and  lives  at  a  distance,  and  is 
wholly  free  from  privity  to  the  misrepresenta- 
tion. Nor  will  it  make  any  difference,  that 
the  agent  of  the  office  knows  the  life,  and  so- 
licits the  insurance,  and  undertakes  to  make 
all  necessary  inquiries,  and  do  all  that  is  re- 
quired by  the  office :  still  if  the  life  to  be  in- 
sured commit  any  fraud  or  concealment,  the 
insuring  party  is  bound  by  it,  and  cannot 
recover  on  the  policy.  This  position  is  fully 
established  by  the  case  of  Everett  v.  Deiborougrh, 
the  Secretary  of  the  Atlas  Office,  6  Bing.  508. 
Sec  also  Duckett  v.  fFilliamg,  2  Crom.  &  Mee. 
348. 

It  is  obvious  therefore,  that  insurance  is  a 
contract  ulnerrinue  Mei — requiring  the  strict- 
est  good  faith ;  and  that  as  the  inquiries  and 
statements  of  the  offices  are  now  framed,  no- 
thing short  of  the  most  perfect  candour  and 
unreserved  disclosure  as  to  the  party's  health 
and  condition,  can  render  the  recovery  on  the 
policy  secure.  The  older  cases  must  not  now 
lie  looked  to  as  guides,  since  they  depended 
on  the  vague  form  of  the  declarations  and 
inquiries  then  used,  and  on  a  far  more  narrow 
and  fiteral  construction  than  Courts  now  give 
to  a  contract  resting  on  the  basis  of  good  niith 
and  mutual  confidence. 

Where  an  insurance  of  a  life  is  limited  to  a 
year,  or  any  definite  period,  it  is  of  course  in* 
dispensable  to  shew  that  his  death  happened 
within  the  {)eriod  limited;  and  though  a  party 
should  receive  a  mortal  wound  just  before  the 
time  expired,  still  if  he  died  after  the  expira- 
tion of  the  time,  the  office  would  not  be  liable. 
tjoekyer  v.  Offley,  1  T.  R.  264.  In  some  cases, 
when  parties  are  abroad,  or  traveUing  by  sea 
or  land,  the  exact  time  of  the  death  may  not 
be  easy  of  ascertainment,  and  it  is  then  always 
a  question  of  fact  for  the  jury,  whether  it  hap- 
pened within  the  period  of  the  insurance,  or 
afterwanls.  Every  insurance  is,  in  fact,  limited 
to  the  period  during  which  the  premiums  are 
paid  up  to  the  office.  By  the  general  practice, 
the  premiums  are  payable  yearl]^,  with  a  pro- 
vision that  the  policy  shall  be  void  unless  the 
premram  is  duly  paid  within  fifteen  days  of  the 
day  on  which  it  becomes  due.  It  must  always 
be  remembered,  that  these  days  are  strictly 
dayjt  of  ^ce,  an  indulgence  allowed  by  the 


office,  which  enables  the  insured,  provided  the 
life  still  continue,  (sometimes,  though  rarely, 
it  is  also  prorided  that  the  life  must  remain  tn 
equally  good  health  as  on  the  day  when  the  pre- 
mium  Oecame  due)  to  pay  up  the  premium,  and 
keep  the  policy  alive ;  but  suppose  the  life  dies 
after  the  day  of  payment,  but  before  the  fif- 
teen days  are  out,  the  policy  is  at  an  end, 
and  the  executors  of  the  insured  are  not  al- 
lowed to  pay  up  the  premium,  and  make  their 
claim  on  the  office.  fFant  v.  Blunt,  12  East, 
183.  It  is  clear,  therefore,  that  there  is  a  risk 
in  allowing  the  premium  to  remain  unpaid  a 
single  day  beyond  the  specified  day  of  pay- 
ment ;  and  when  the  age  of  the  insured  is  ad- 
vanced,  or  his  health  precarious,  this  should 
always  be  attended  to.  It  should  be  also  borne 
in  mmd,  that  the  same  strictness  applies  to  the 
cases  of  fire-insurance.  For  instance,  if  a  fire 
should  happen  within  the  fifteen  days  allowed 
as  an  inaulgence,  it  is  quite  clear  that  the 
office  I  would  not  be  Uable;  and  upon  this 
ground  it  has  been  decided  by  Lord  Ellenbo- 
rough,  that  the  omission  to  pay  the  premium 
at  the  day,  is  a  breach  of  a  covenant  to  keep 
leasehold  premises  insured,  and  works  a  forfeit- 
ure, under  the  proviso  for  re-entry ;  and  this, 
notwithstanding  no  fire  had  occurred,  and  the 
office  had  actually  allowed  the  premium  to  be 
paid  up,  and  given  a  receipt  for  it.  Doe  d. 
Pitt  V.  Shewing  3  Camp.  134. 

A  discussion  has  arisen  in  some  cases,  whe- 
ther an  insurance  from  the  '*  day  of  the  date,'* 
or,  "  from  the  date,"  is  inclusive  or  exclusive, 
a  point  which  has  given  rise  to  some  not  very 
profitable  subtilty  and  nicety  of  argument  in 
Pugh  V.  Duke  of  Leeds,  Cowp.  714,  and  in 
Styles  V.  fFardle,  4  Barn,  and  Ores.  908.  But 
most  policies  now  state  expressly  that  the  day 
of  the  commencement  and  of  the  termination 
of  the  risk,  are  both  inclusive.  But  suppose  the 
case  of  the  risk  never  having  commenced  (as 
e,  g,  if  the  insured  turned  out  to  have  never 
had  any  legal  interest  in  the  life,)  and  this 
without  any  fraud  on  the  part  of  the  assured, 
I  think  it  clear  in  such  case,  the  premium 
would  have  been  paid  without  legal  considera- 
tion, and  might  be  recovered  as  money  had 
and  received  to  the  use  of  the  executors.  If 
fraud  be  committed  by  the  insurers,  the  policy 
is  void,  and  the  premium  maybe  recovered  back. 

A  policy  of  insurance  being  a  chose  in  ac- 
tion, is  not  assignable  at  law.  All  questions, 
therefore,  as  to  the  assignment,  (which  is  a 
most  frequent  species  of  security) ;  what  con- 
stitutes a  valid  assignment ;  the  priority  of  a 
first  or  second  assignee,— depend  entirely  on 
the  decisions  of  Courts  of  Equity,  and  do  not 
properly  fall  within  mv  province.  I  wi:l  merely 
observe,  that  a  party  having  an  interest  in  the 
life,  may  make  a  valid  assignment  of  the  policy 
to  another;  and  when  a  valid  assignment  is 
made,  a  Court  of  Equity  will  compel  the  as- 
signor to  permit  the  assignee  to  bnng  an  ac- 
tion on  the  policy  in  his  name.  (See  Ashley 
V.  Ashley,  3  Simons,  151.)  It  is  important, 
however,  to  observe,  that  according  to  late 
decisions  in  Equity,  tlie  assignment  of  a  po- 
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]icy  is  not  completdy  valid  and  effectual,  un- 
less notice  is  jfivcn  to  the  office  of  the  assign- 
ment ;  for  if  the  assignor  of  the  policy  be- 
come bankrupt  after  having  assigned  the  po- 
licy, and  before  notice  is  given  to  the  office, 
the  policy  ^vill  pass  to  the  assignees  as  remain- 
ing ID  the  order  and  disposition  of  the  bank- 
rupt within  the  72d  section  of  the  6  Oeo.  4. 
c.  16,  and  the  claim  of  the  particular  assignee 
will  thus  be  defeated.  This  important  doctrine, 
which  had  been  settled  as  applying  to  the  as- 
signment  of  trust  funds  and  debts  in  the  cases 
of  Deari  v.  Hall,  and  Lovendge^.  Cooper^  3 
Russell,  1,  is  now  established  as  to  assignments 
of  policies,  by  the  Vice  Chancellor's  decision  in 
miliama  v.  'fhorpe,  2  Simons,  257;  and  it  Is 
not  merely  in  the  event  of  the  assured's  bank- 
ruptcy  that  a  party  taking  an  assignment  of 
a  policy,  may  be  postponed,  unless  he  give  no- 
tice to  the  office,  for  it  will  be  the  same  if  the 
assured  make  a  second  assignment  of  the  po- 
licy, and  the  second  assignee  give  notice  to  the 
office.  In  such  a  case  it  appears  clear  from 
the  above  cases,  that  the  first  assignee  not 
having  given  notice  (though  with  the  policy  in 
his  hands,)  wUl  be  postponed  to  the  second  as- 
signee, who  has  not  the  policy,  but  has  given 
notice  to  the  office.  Whether  the  principle  of 
these  cases,  is  or  is  not  sound  in  holding  that 
the  same  rale  applies  to  the  assignment  of  a 
policy  as  to  the  assignment  of  a  bond  or  other 
debt  actually  due,  f  will  not  inquire ;  but  till 
they  are  overruled,  I  recommend  every  person 
who  takes  an  assignment  of  a  policy  as  security, 
to  give  immediate  notice  to  the  office  where 
the  policy  is  effected. 

In  a  well  known  case,  on  a  policy  on  the  life 
of  Mr.  Christie  Burton,  an  attempt  was  made 
to  recover  interest  on  the  insurance  money ; 
but  the  Court  of  King's  Bench  decided  against 
it,  since  the  policy  was  not  a  mercantile  in- 
strument, ana  there  was  no  contract  or  usage 
express  or  implied  to  pay  it.  It  is  clear,  how- 
ever, that  now  by  virtue  of  the  3  &  4  W.  4. 
c.  42.  sec.  28,  the  Jury  have  the  power  of  pv- 
ing  interest  on  the  sum  insured,  from  the  time 
when  it  became  payable. 

Questions  as  to  return  of  premium,  which 
are  so  frequent  and  so  difficult  on  ship  poli- 
cies, very  rarely  occur  on  policies  on  lives. 
The  policies  of  most  offices  contain  some  ex- 
press provision  on  the  subject.  In  the  absence 
of  any  such  provision,  the  rule  is  that  although 
the  office  may  be  entitled  to  resist  paving  the 
policy,  yet  if  the  risk  has  once  actually  com- 
menced, the  insured  cannot  claim  a  return  of 
premium.  In  Godeall  v.  Boldero,  9  East,  72, 
the  office  paid  a  small  sum  into  Coiurt  for  pre- 
mium, but  the  Court  took  no  notice  of  it;  and 
it  is  quit^  clear  that  the  risk  on  Mr.  Pitt's  life 
having  commenced,  since  the  insured  had  a 
sufficient  interest  till  the  payment  of  the  debt 
by  parliament,  Messrs.  Godsall  were  not  enti- 
tled to  claim  a  return  of  premium.  In  a  case 
of  fraud  on  the  part  of  the  insured,  it  is  of 
course  out  of  the  question  that  he  should  re- 
cover back  the  premium  after  fuling  on  the 
policy. 


PROFESSIONAL  GRIEVANCES. 


SIX  CLBRKS'   OFPICB. 


To  the  Editor  of  the  Legal  Olnerver. 


Sir, 

The  letter  in  your  No.  of  the  30th  of  May, 
from  your  correspondent "  Adviser,"  who,  I  am 
glad,  seems  disposed  to  carry  on  with  me  the 
exposure  of  the  abuses  in  tms  office,  induces 
me  agidn  to  sit  down  to  the  attack ;  and  con- 
curring in  all  that  he  has  stated  on  the  subject 
of  office  copies,  he  will  allow  me  to  ^o  at  oncft 
to  the  root  of  the  evil,  and  ask,  why  is  the  sys- 
tem of  office  copying  of  Pleadings  continued 
in  the  Court  of  Chancery,  when  it  is  abolished 
in  the  Courts  of  Common  Law  ?  It  is  too  re- 
cent  for  any  attorney  to  foiget  the  annovance 
of  continually  searching  the  Clerk  of  the  Papers 
Office  for  special  pleas,  and  also  running  there 
immediately  before  signing  judgment,  besides 
the  money  pwd  for  office  copies,  tallying  with 
the  system  in  the  Six  Clerks'  Office,  save  that 
the  abuse  a^olbhed  is  not  to  be  compared  in 
extent  with  that  which  is  suffered  to  remun  in 
the  Six  Clerks'  Office. 

I  ask  again,  why  is  the  system  in  one 
Court  abolished,  and  continuea  in  the  other  f 
Is  it  because  there  are  more  drones  to  com- 
pensate in  the  Court  of  Chancery?  And 
when  I  sec  it  stated  in  the  daily  pnnts,  that 
one  clerk  in  Court  is  deriving  from  copy  mo- 
ney alone,  2000/.  a  year,  and  he  is  but  one 
of  "  the  sixty  clerks"  revelling  in  the  a- 
buse,  I  can  imagine  the  vested  interests  form 
an  idmost  insurmountable  barrier;  but  in  or- 
der to  (timinish  the  compensation  to  be  paid, 
if  that  should  appear  just,  and  sufficient  pro- 
perly pud  appointments,  upon  the  reformation 
of  the  present  system,  could  not  be  found  for 
all  the  persons  entitied,  it  does  seem  to  me  to 
be  perfectly  fair,  instead  of  calculating  the  in- 
come upon  the  present  exorbitant  charge  of 
ten-pence  a  folio,  that  six-pence  should  be  de- 
ducted, leaving  four-pence  a  folio,  a  sum  held 
to  be  sufficient  remuneration  to  solicitors  for 
the  like  work ;  and  it  is  not  to  be  forgotten, 
too,  that  3ome  part  of  the  ten-pence  should 
have  been  struck  off  with  the  four-penny  stamp 
on  each  sheet  remitted  by  government,  and  it 
is  so  at  common  law ;  but  there  you  see  the 
taxing  officer  had  no  opportunity  of  pocketing 
the  difference,  and  he  took  care  the  public  had 
the  full  benefit  intended  by  the  legislature. 

I  will  not  presume  to  point  out  how  the  re- 
cord composed  of  the  Bill,  Answer,  and  Deposi- 
tions, is  to  be  placed  in  the  hands  of  the  Court 
and  the  parties— that  will  be  a  matter  easily 
accomplished.  The  first  step  to  which  is,  to 
make  Known  and  thoroughly  understood,  an 
extravagant  abuse  to  which  nearly  every  family 
in  the  kingdom  contributes.  The  evils  in  this 
office  are  so  manifest,  that  one  is  led  to  beUeve 
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that  the  difficulties  standing  in  the  way  of  their 
removal,  may  be  greater  than  is  easily  con- 
ceived; but  as  the  Judges  of  the  Court  of 
Chancery  have  undoubtedly  the  power  to  re- 
gulate the  Six  Clerks'  Office,  and  the  fees  of 
the  Clerks  in  Court,  I  would  humbly  pray  their 
honors  to  begin  a  reform,  abolishing  all  fees 
now  paid  to  the  Clerks  in  Court  for  work 
which  they  do  not,  or  are  not  required  to  per- 
form, by  the  solicitors,  in  the  same  manner  as 
was  done  a  few  years  since,  "  with  the  fees  of 
3«.  4d.  for  ever?  day  a  cause  is  in  the  paper 
for  hearing,  ana  6*.  8(/.  for  every  day  a  cause, 
appeal,  rehearing,  further  direction,  plea, 
demurrer,  or  exceptions,  shall  be  in  hearing, 
or  in  the  paper  after  part  heard." 

A  Sufferer. 


SUGGESnONS  FOR  IMPROVING 
THE  LAW. 

No.  VIII. 


INCONSISTENT  PLEAS. 


BEGISTBATION    OF  BILLS   OF  8ALE. 

To  the  Editor  of  the  Legal  Obterver. 

SIR, 


I  perceive  in  your  Number  of  the  23d  of 
May,  an  article  on  the  subject  of  Bills  of  Sale, 
which,  though  it  certcunly  offers  an  improve- 
ment on  the  present  practice  in  relation  to 
them,  does  not  I  think,  provide  a  sufficiently 
ample  mode  of  making  them  really  useful.  I 
beg,  therefore,  to  send  you  a  scheme,  by  the 
adoption  of  which  I  do  not  doubt  that  Bills  of 
Sale  would  become  a  valuable  security,  and 
not  be,  as  at  present,  the  cause  of  a  vast  deal  of 
litigation. 

Every  biU  of  sale  should  have  a  schedule  of 
the  goods  intended  to  be  conveyed,  which  bill 
of  sale  should  be  lodged  with  the  sheriff,  who 
cbould  then  proceed  to  give  the  person  public 
and  open  possession  of  each  chattel  mentioned 
in  the  bill  of  sale.  The  sheriff  should  make  a 
memorandum  on  the  bill  of  sale  of  this  fact. 
Thus,  when  an  execution  came  to  the  sheriff  to 
levy  on  the  goods  of  the  person  giving  the  bill 
of  sale,  he  would  know  on  what  to  make  his 
levjr. 

The  adoption  of  some  such  a  plan  as  this  is 
imperiously  called  for;  it  being  notorious  that 
nothing  gives  rise  to  such  frequent  disputes  as 
bilU  of  sales.  And  by  this  means,  the  interest 
of  the  person  taking  such  bill  of  sale  would 
not  be  liable  to  such  uncertunty  as  at  present, 
whilst  the  person  suing  out  a  jl,  /a.  would  be 
better  satisfied  with  the  genuineness  of  the  bill 
of  sale.  He  would  of  course  be  at  liberty  to 
aet  aside  the  bill  of  sale,  if  he  found  out  that 
it  was  collusive,  there  bemg  in  fact  no  consi^ 
deration  for  the  same. 

H.  G.  S. 


A  few  words  on  the  above  subject  may  per- 
haps be  useful  at  ifhe  present  time. 

It  would  appear  perhaps  strange  to  a  prac- 
tical individual  who  has  watched  the  altera- 
tions and  improvements  which  within  the  last 
five  years  have  taken  place  in  the  mode  of 
pleadint^,  that  a  person,  notwithstanding  the 
precaution  of  a  summons,  and  the  leave  of  a 
Judge  to  plead  several  matters,  should  be  al- 
lowed to  place  on  record  two  or  three  pleas  at 
variance  with  each  other. 

A  few  days  since,  I  was  bound  to  oppose  a 
summons  to  plead  three  pleas  to  the  first  count 
of  a  declaration  on  a  bill  of  exchange,  the  first 
denying  the  making. 

Secondly,  denying  any  consideration  having 
J  been  received.  -  •     ,. 

Thirdly,  denying  that  due  notice  of  the  dis- 
honour had  not  been  given. 

In  the  first  place,  the  making  is  absolutely  de- 
nied: that  being  the  case,  and:  supposing  there 
was  any  truth  in  the  plea,  it  would  be  folly 
to  suppose  that  any  notice  of  the  presentment 
and  (fishonour  would  have  been  requisite,  or  that 
he  had  not  received  consideration  for  his  ac- 
ceptance ;  but  notwithstanding  the  Judge  al- 
lowed them  to  be  pleaded,  inconsistent  and 
absurd  as  they  were,  which  only  shews  the 
folly  of  taking  out  a  summons  to  plead  several 
matters,  and  the  inutility  and  waste  of  time  in 
attempting  to  oppose  it. 


Though  it  may  be  contended,  and  very  pro- 
perly so,  that  a  defendant  has  a  right  to  tra- 
verse the  whole  of  the  allegations  of  a  plaintiff, 
and  to  raise  issues  where  he  has  an  available 
ground  of  defence,  and  it  is  also  true  that  the 
two  last  pleas  would  not  be  pleaded,  or  intro- 
duced into  eridence  under  the  first,  still  I 
maintain  that  on  every  principle,  if  the  two 
last  pleas  were  proper  ones,  the  first  should 
have  been  struck  out,  and  thereby  have  ren- 
dered them  somewhat  consistent  and  intelli^ 
ble;  since  the  placing  such  pleas  on  record, 
only  multiplies  the  issues  and  puts  the  plaintiff 
to  unwarranted  and  unnecessary  expense. 

Sham  pleas  arc  now  carried  on  to  an  incon- 
ceivable extent,  and  the  difficulty  of  annulling 
them  still  greater  than  it  formerly  was:  surely 
this  circumstance  deserves  attention,  now  the 
Rules  are  framed  expressly  to  simplify  the 
practice,  and  to  render  the  proceedings  at  once 
brief  and  intelligible.  Perhaps  some  one  m  the 
proper  quarter  may  notice  this. 

J.  W.  D. 
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BoIU  Court 

PRACTICB. — SECURITY  FOR  COSTS. 

j4  pittiniifg^ng'  abroad  after  decree  for  an 
account  against  ejpecutors,  who  admit  at' 
eetMt  but  deny  plaintijpg  interest  in  the 
matter^  is  as  much  bound  to  give  security 
for  costs  of  the  defendants,  as  if  he  were 
abroad  at.  the  commencement  of  the  suit. 

This  was  a  motion  that  the  plaindff  be  or- 
dered to  give  security  for  costs  of  the  suit, 
upon  affidavit  that  he  was  going  to  reside  in 
Java,  in  the  East  Indies. 

Mr.  fCoe,  in  support  of  the  motion,  said  the 
suit  was  for  the  administration  of  a  testator's 
effects.  The  executors,  who  were  defendants, 
admitted  effects  to  the  amount  of  60,000/.  and 
more,  but  they  insisted  that  this  plaintiff  had 
no  claim.  A  'decree  for  an  account-  was  pro- 
nounced in  the  usual  way,  without  contest. 

Mr.  Stuart,  for  the  plaintiff,  said  there  was 
no  precedent  for  an  order  to  give  security  for 
costs  after  decree  pronounced.  Any  one  being 
a  party  interested  was  competent  to  prosecute 
the  smt  after  decree. 

The  y$ce  Chancellor,  having  examined  the 
decree,  said,  that  the  defendants  had  coupled 
that  admission  of  assets  with  a  denial  that  the 
plaintiff  had  any  demand.  If  there  was  a  fund 
in  Court,  or  it  the  defendants  had  admitted 
assets  in  which  the  plaintiff  had  an  interest,  it 
might  vary  the  case ;  but  he  saw  no  difference 
between  the  case  of  a  cause  advanced  as  far  as 
decree,  and  a  cause  lust  commenced,  except 
that  the  security  might  be  more  material  m 
the  former  case,  from  the  very  heavy  load  of 
costs  already  incurred.  The  motion  was  there- 
fore granted,  to  stay  proceedings  on  the  part 
of  the  phuntiff,  untU  he  should  give  security 
for  costs. 

Phillips  V.  Thornton. — ^Lincoln's  Inn.  Sit- 
tings before  Easter. 


PRACTICE  COMUITMBNT. 

j4  warrant  of  commitment  for  contempt, 
signed  by  the  Lord  Chancellor,  is  good, 
and  may  be  executed  after  he  CMsed  to  be 
Lord  Chancellor, 

Mr.  Bethell  moved  on  behalf  of  a  prisoner, 
that  he  be  discharged  from  his  commitment, 
on  the  ground  of  illegality.  The  order  to 
commit  bad  been  signed  by  Lord  ChanceUor 
Brougham,  but  the  party  was  not  captured  in 
it  until  Lord  Brougham  resigned  the  great 
seal  and  Lord  Lyndhurst  accepted  it. 

Mr.  fFray  opposed  the  application,  and 
iK>inted  out  the  inconveniences  that  would  fol- 
low, if  it  were  decided  that  the  orders  made  by 
the  Lord  Chancellor,  or  any  other  Judge, 
were  of  no  validity  after  he  ceased  to  be  such 
Judge. 

lie  Master  of  the  /2<^//f,  after  considering  the 
pointy  said  he  was  of  opinion  that  the  warrant 


of  commitment  signed  by  Lord  Brougham  was 
in  force,  until  it  was  functum  officio  by  the 
capture  of  the  party.  His  Honor  therefore 
rerased  the  application.  ^ 

E3f  parte  roster, — At  the  RoUs;  Sittings 
before  Easter. 


CHARITABLE  BEQUESTS. — BDPERSTmOVB 
USES. 

A  bequest  to  be  appropriated  to  the  promotion 
of  the  Roman  Catholic  and  Christian  re- 
ligion,  is  nalid  since  the  passing  of  the  act 
14-2  fFA,c,\\bi  and semble,  thai  ad 
has  a  retrospective  operation,  except  when 
the  bequests  were  in  litigation  at  the  pas- 
sing of  it.'  Bequests  to  priests  and  chapels 
for  the  benefit  of  their  prayers  and  masses, 
are  void,  but  not  within  the  act  1  Edwurd6, 
c.  14,  and  therefore  not  to  be  possessed  4fr 
controlled  by  the  crown,  but  they  fall  to  the 
nest  of  bin  as  not  disposed  of. 

A  lady  of  the  name  of  Townsend  gave  by  her 
will  divers  legacies,  and  ^ve  the  residue  of  her 
•state  and  effects  to  Sir  Henry  Lawson  and 
Simon  Scrope,  Esq.,  and  she  appointed  other 
persons  executors.  The  testatrix  also  left  a 
paper  which  was  entitled  "  omitted  in  my  will 
chapels  and  priests,"  and  which  contuned  these 
bequests:  "To  the  chapel  in  St.  George's 
Fields,  London  Road,  10/. ;  to  St.  Patrick's 
chapel,  10/. ;  to  Litchfield  chapel.  10/."  She 
then  gave  several  small  sums  to  Catholic  clergy- 
men, and  added  this  note,  "  whatever  I  have 
left  to  priests  and  chapels,  it  is  my  wish  that 
the  same  shall  be  paid  as  soon  as  possible,  that 
I  may  have  the  benefit  of  their  prayers  and 
masses."  There  was  further  a  letter  to  Sir 
Henry  Lawson  and  Mr.  Scrope,  which  coiw 
tained  a  declaration  of  trust  ot  the  bequest  of 
the  residue.  This  had  been  proved  as  testa- 
mentary, and  was  as  follows :  "  I  have  here- 
with sent  you  a  duplicate  of  my  will,  whereby 
you  will  perceive  that  I  have  taken  the  liberty 
of  bequeathing  to  you  the  residue  of  my  pro- 
perty, in  confidence  that  you  will  appropriate 
the  same  in  the  manner  most  consonant  to  my 
wishes :  which  are,  that  a  sum  of  10/.  be  given 
to  the  Roman  Catholic  minister  of  the  chapel 
at  Greenwich,  to  the  minister  of  the  chapel  in 
St.  George's  Fidds,  to  the  minister  of  Sutton 
Street  chapel,  and  to  the  minister  of  the 
Roman  CatnoUc  chapel  at  York,  for  the  bene- 
fit of  their  prayers  for  the  repose  of  iny  soul 
and  that  of  my  deceased  husband  John  Town- 
send  ;  and  I  aesire  the  remainder  to  be  appro- 
priated in  such  a  way  as  you  may  judge  best 
calculated  to  promote  the  knowledge  of  the 
Roman  Catholic  Christian  religion,  amongst 
the  poor  and  ignorant  inhabitants  of  Swaledale 
and  Wenslowdale  in  the  county  of  York." 

The  next  of  kin  of  the  testatrix  filed  a  bill 
in  Chancery,  praying  to  be  declared  entitletl 
to  so  much  of  the  bequests  as,  they  submitted, 
became  void  within  the  Mortmain  Acts.  Upon 
the  hearing  before  the  Master  of  the  Rolk,  two 
questions  were  made  (they  are  sufliciently  st^t- 
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ed  in  hh  Honor's  jiidjjrment),  and  were  argued   promote  a  knowledge  of  the  Roman  Catholic 
for  two  days  by  Mr.  Btckettteth  and  Mr.  BetheH  Christian  Religion  amongst  the  poor  and  igno< 


for  the  next  of  kin,  Mr.  Lynch  and  Mr.  Purvis 
for  the  tmstees  and  persons  chdmfaig  the  be- 
quests, and  by  Mr.  Wratf  for  the  crown. 
^  His  Honor  the  Master  of  the  Rolls,  in  giTing 
his  judgment,  after  stating  the  substance  of  the 
testamentary  papers  and  the  various  legacies, 
said,  that  these  bequests  were  objected  to  on 
two  grounds ;  first,  it  was  contended,  that  the 
gifts  to  the  priests  and  chapels  were  to  super- 
stitious uses,  and  were  therefore  void;    and 
secondly,  that  the  gift  of  the  residue  being  ex- 
pressly dtlrected  to  oe  appropriated  to  promote 
the  lioman  Catholic  religion,  was  also  void. 
His  Honor  would  first  consider  the  obiection 
to  the  gift  of  the  residue.    By  the  2  &  3  W.  4, 
c.  115,  ''an  Act  for  the  better  securing  the 
charitable  donations  and  bequests  of  his  majes- 
^8  subjects  in  Great  firitian,  professing  the 
Roman  Catholic  religion,"  after  reciting  the 
Toleration  Act  (I  William  and  Mary,  c.  18) 
exempting  protestant  dissenters  from  the  oper- 
adon  of  certain  penal  laws  to  which  they  were 
subject;  and  after  further  reciting  the  opera- 
tion of  some  disabling  laws  in  Scotland  on 
Roman  Catholics,  it  is  enacted  that  Roman 
Catholics  be  thenceforward  subject  to  the  same 
laws  as  protestant  dissenters  in  respect  to  their 
schools,  places  of  religious  worship,  education 
and  charitable  purposes,  and  the  property  held 
therewith  and  the  persons  employed  about  the 
same.   The  third  section  provided  that  the  act 
was  not  to  affect  suits  then  pending,  or  any 
property  then  in  litigation  in  tiny  Court  of  Law 
or  Equity ;  and  by  the  fifth  section  all  proper- 
ty  held  for  religious,  educational,  or  charitable 

gurposes,  was  still  to  be  subject  to  the  last 
lortmun  Act  {9  G.  2,  c  36).  In  the  late  case 
of  BraHshaw  v.  Tiuksr^  it  was  held  by  Lord 
Chancellor  Brougham,  that  this  act  (1  &  2  W. 
4),  was  retrospective,  and  the  exception  in  the 
third  section  could  not  operate  in  the  present 
case,  for  this  property  was  not  in  "litigation, 
discussion,  or  dispute,"  in  1832,  when  that  act 
passed.  The  letter  directing  the  application 
of  the  residue  was  not  proved  as  a  testamentary 
paper  untilJanuary  1834,  and  the  bill  was  filed 
by  the  next  of  kin,  not  for  the  purpose  of  dis- 

Sting  the  gift,  for  promoting  the  catholic  re- 
ion,  but  for  claiming  the  other  legacies,  on 
the  ground  that  they  were  undisposed  of,  or 
void  under  the  Mortmain  Acts.^  Under  these 
circumstances,  it  was  unnecessary  to  consider 
what  the  law  was  in  respect  to  bequests  in  favor 
of  the  religions  worship  and  charities  of  ca- 
tholic subjects  before  1832.  His  Honor  had 
only  to  inquire  what  the  law  was  in  regard  to 
such  bequests  of  protestant  dissenters,  on  a 
footing  with  whom  the  act  referred  to  put 
catholics,  in  respect  to  their  places  of  wor- 
ship and  education.  The  trustees  in  this  resi- 
due were  directed;by  tiie  letter  to  appropriate 
the  remainder  of  ithe  testatrix's  property  in 
such  way  as  they  may  judge  best  (»lcttlated  to 
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rant,  &c."    In  the  case  of  Bradshaw  v.  Taaker, 
the  gift  was  to  the  trustees  of  Catholic  schools, 
to  be  employed  in  carrying  on  the  good  de- 
signs of  such  schools ;  and  that  gift  was  held 
vahd.    Could  it  therefore  be  said  that  a  gift 
to  promote  such  desi^rQs  was  different  in  prin- 
ciple from  a  gift  to  be  appropriated  in  pro- 
moting a  knowledge  of  the  Roman  Catholic 
Christian  Religion  ?    In  the  case  of  the  Attor- 
ney-General v.   Pearson,  <i  Lord  Eldon   said 
that "  the  Court  will  administer  a  fund  belong- 
ing to  Protestant  Dissenters,  professing  no 
doctrine  contrary  to  law,  ahhouni  contrary  to 
the  doctrines  of  the  established  church."    In 
the  case  of  the  Attorney  General  v.  Hichman,^ 
it  was  established  that  a  ^ft  for  encouraging 
such  ''  non-conformist  ministers  as  preached 
God's  holy  word,  and  for  bringing  up  young 
persons  intended  to  labour  in  God's  vmeyard, 
was  not  illegal."    The  same  principle  was  fol- 
lowed in  the  case  of  fTaH  v.  Childe^;  and  these 
authorities  and  the  act  of  I  &  2  W.  4.,  left  no 
doubt  in  his  Honor's  mind  as  to  the  validity  of 
the  gift  of  the  residue  in  this  case.    With  re- 
spect to  the  first  named  gifts  to  priests  and 
chapels,  these  were  in  no  wise  affected  by  that 
act  which  applied  only  to  schools,  places  of 
religious  worship,  and  education.  Taking  these 
gifts  in  connection  with  the  letter,  he  took  it 
to  be  quite  clear  they  were  not  intended  for  the 
priests  generally,  and  for  the  support  of  the 
chapels,  but  j^iven  as  expressed  in  the  letter, 
for  the  benefit  and  repose  of  the  testatrix's 
soul,  and  that  of  her  deceased  husband :  the 
question  therefore  was,  whether  those  gifts  were 
void  as  being  for  superstitious  uses  ?     It  was 
truly  observed  by  Sir  fFHliam  Grant,  in  the 
case  of  Carey  v.  Abbot,  ^  *'  that  there  was  no 
statute  for  making  a  gift  to  superstitious  uses 
void  generally."    The  act  of  1st  Ed.  6,  c.  14. 
did  not  declare  such  gifts  to  be  unlawful,  but 
made  only  such  void  as  it  specified.    The  le- 
gacies in  question  were  not  within  the  words 
of  the  act  of  Edward,  but  that  statute  had 
been  considered  as  establishing  the  illegality  of 
certain   gifts.    Many  cases  contuning  such 
gifts  were  collected  in  Duke,?  and  decided  to 
have  been  superstitious  uses,  and  intended  to 
have  been  suppressed  by  the  statute.    His  Ho- 
nor was  of  opinion  that  the  legacies  which  are 
given  here  for  the  purpose  of  obtaining  prayers 
and  masses  for  the  soul  of  the  testatrix,  are 
void,  on  the  ground  of  the  general  illegality  of 
the  objects  iWiich  they  are  intended  to  answer, 
and  not  because  they  fall  in  terms  within  the 
statute  of  Edw.  6.    The  remaining  question 
is,  how  the  funds  appropriated  to  those  legacies 
are  to  be  disposed  of?  When  a  legacy  is  given 
to  a  charitable  purpose,  and  that  purposefails, 
it  is  the  duty  of  the  crown  to  regulate  tiie 
manner  in  which  the  fund  devoted  to  charitable 
purposes  should  he  applied.    In  the  present 


«  8  Meriv.  353.  409.      d  2  £q.  Ca.  Ah.  193. 
eAmb.fi04.  '7VCS.490. 

ff  See  Duke  upon  Charitable  Uses,  p.  456. 
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case,  according*  to  the  constrnctioD  which  he 
put  v^n  the  gifts,  there  was  nothing  chari- 
table in  their  ol)ject8.  They  were  not  mtended 
to  benefit  the  priests,  but  their  object  was  to 
secure  some  supposed  benefit  to  the  testatrix 
herself;  and  therefore  the  crown  had  no  ground 
of  claim,  the  matter  not  coming  within  the 
meanini^  of  the  statute.  The  duty  of  directing 
the  appbcation  of  the  fund  therefore  did  not  de- 
▼olye  upon  the  crown,  but  the  next  of  kin 
were  entitled  to  the  legacies  which  have  be- 
come void  by  reason  of  the  illegality  of  the 
purpose  for  which  they  were  given. 

/Fest  y.  Shuttletoorth^  Feb.  28,  March  3, 
and  April  16, 1835. 


[Before  the  Four  Judges.] 

SHERIFF. — INTBRPLBADER  ACT.— OBBDIBNCB 
TO  WRIT. 

IFhen  the  Court  has  permitted  a  eheriff'  to 
Withdraw  from  poueuion  under  aJT.  fa, 
he  cannot  afterwards  be  compelled  to  r^- 
enter. 

In  this  case,  an  application  was  made  by  a 
sheriff  under  the  Interpleader  Act,  about  three 
years  ago,  for  the  purpose  of  relieving  himsdf 
from  the  claims  set  up  by  the  defendant's  as- 
signees on  the  propertjr  seized  under  a  Jt,  fa, 
sued  out  by  the  plaintiff.  The  Court  after- 
wards permitted  the  sheriff  to  withdraw  until 
the  question  as  to  the  validity  of  the  commis- 
sion  should  be  disposed  of,  with  leave  for  him 
to  re-enter  after  that  period.  This  question 
having  been  decided,  a  rule  n\n  was  obtuned 
by  the  plaintiff  calling^  on  the  sheriff  and  assig- 
nees to  shew  cause  why  he  should  not  re-enter. 

On  the  part  of  the  assignees,  it  was  sub- 
mitted, that  the  Court  bad  no  power  to  com- 
pel the  sheriff  to  re-enter  against  his  inclina- 
tion. 

On  behalf  of  the  sheriff  it  was  contended, 
that  he  was  not  bound  to  execute  the  writ  ori- 
ginally issued,  it  having  becomey^nr/M. 

In  support  of  the  rule,  it  was  urged,  that 
the  writ  came  into  full  force  when  the  ques- 
tion as  to  the  bankruptcy  was  decided,  and 
that,  therefore,  he  was  bound  to  execute  it. 

Lord  Denman,  C.  J.  said,  that  the  sheriff 
might  re-enter  if  he  pleased ;  but  the  Court 
could  not  compel  him  so  to  do. 

Rule  discharged,  the  plaintiff  to  pay  the 
costs  of  all  parties.— ^i7/oii  v.  Chambers,  E.  T. 
1835.  K. B.F.J. 


9iinfi*i  Beitcf)  practice  Court. 

SERVICE  OP  DECLARATION. — ENTERING  AP- 
PEARANCE.   SIGNINO  JUDGMENT.  —  AR- 
RESTING JUDGMENT. — NULLITY. — IRREGU- 
LARITY.— WAIVER. 

No  legal  judfrment  can  be  signed  unless  an 
appearance  has  been  entered  by  or  for  the 


defendant ;  and  if  it  is  it  amounts  to  a  nuU 
litp,  which  no  act  of  the  dtfendant  can 
waive. 

In  this  case  a  rule  nisi  had  been  obtained  to 
set  aside  the  declaration,  and  arrest  the  inter- 
locutory judgment  signed  by  the  pliuntiff  in 
this  case,  upon  the  ground  that  no  appearance 
had  been  entered  either  by  the  defendant  him- 
self or  by  the  plaintiff  for  him,  before  the  de- 
claration and  judgment.  It  appeared  that  the 
Slaintiff  sued  out  his  writ  of  summons,  and  a 
eclaration  was  delivered  at  the  defendant's 
chambers.  No  appearance  was  entered  by 
either  party,  but  the  defendant  accepted  the 
declaration  and  never  returned  it. 

On  shewing  cause,  it  was  contended,  that 
the  defendant  was  too  late  to  object  now  to 
this  irregularity,  he  having  been  aware  of  it  on 
the  6th  of  Apnl,  and  the  present  motion  not  ■ 
having  been  made  till  the  5th  of  May.  An- 
other objection  also  presented  itself — the  de* 
fendant  by  accepting  the  declaration  had  evl« 
dently  taken  another  step  in  the  cause,  and 
thereby  brought  himself  within  1  Reg.  Qen. 
H.T.2W.4,s.33. 

In  support  of  the  rule,  it  was  contended, 
that  as  the  Uniformilj  of  Process  Act  had  pro* 
vided  three  forms  or  entering  an  appearance 
for  a  defendant,  a  judgment  signed  vrithout 
one  of  those  forms  being  adopted,  was  in  fact 
signing  a  judgment  against  a  person  not  before 
the  Court,  and  therefore  must  be  looked  upon 
as  a  nuUitv,  and  wluch  conld  not  be  waived  by 
any  act  ot  the  defendant. 

fTilliams,  J.,  was  of  opinion,  that  the  pro- 
ceedings were  clearly  a  nullity,  and  of  course 
could  not  be  waived.  The  present  rule  must 
therefore  be  made  absolute,  but  without  costs. 

Rule  absolute,  without  costs. — Roberts  v. 
5/>jirr,  E.  T.  1836.    K.  B.  P.  C. 


INTERPLEADER  ACT. — SHERIFF. — CONFLICT- 
ING CLAIMS. — LATE  CLAIMS. —  SHERIFF'S 
LACHES. — RELIEF  BY  COURT. 

^010  late  a  sheri^  may  come  to  the  Court  im. 
der  the  Interpleader  Act  efter  claims  made, 
and  yet  be  entitled  to  relief  under  it. 

This  was  a  rule  which  had  been  obtained  by 
a  sheriff  under  the  Interpleader  Act.  The 
facts  of  the  case  appeared  to  be  these.  The 
sheriff  had  received  the  Ji.  fa.  on  the  24th  of 
December.  He  also  received  a  written  notice 
on  the  28th,  that  a  fiat  of  bankruptcy  was  about 
to  issue.  He  did  not  apply  to  the  Court  for 
relief  till  the  16th  of  Apnl. 

On  the  part  of  the  execution  creditor,  it  wnn 
submitted,  that  the  sheriff  was  too  late  to  ob- 
tain relief. 

On  behalf  of  the  sheriff,  however,  it  was  con- 
tended, that  there  was  sufficient  excuse  for  his 
not  having  applied  sooner.  True  it  was,  that 
he  received  notice  of  an  intended  Jtat  on  the 
28th  of  December ;  but  no  appointment  of  an 
assignee  took  \}\avjc  until  the  7th  of  April,  and 
therefore  no  one  could  be  legally  brought  be- 
fore the  Court;  and  he  applied  to  the  Court  on 
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the  1 6Ui  of  Aprils  which  was  the  second  day  of 
the  term.  He  had  also  had  reason  to  think 
negociationswere  going  on  for  a  settlement  of 
the  claims. 

fFiUiamM,  J.,  said,  that  he  considered  suffi- 
cient excuse  had  been  given  by  the  sheriiff 
for  not  coming  sooner  to  the  Court;  and 
directed  the  present  rule  to  be  enlarged,  and 
an  issue  to  be  tried  to  decide  whether  the 
goods  were  the  property  of  the  claimant  or  the 
defendant. 

Rule  accordingly. — Barker  v.  Phipton,  £.  T. 
1835.    K.B.  P.  C. 


KE-AOMIBSION  OF  ATTORVFT. — TAKING  OUT 
OF  CERTIFICATB. — ^AGBNT's  NBOLIOBNCE. — 
TBRM'S,lfOTICB. 

Uttder  what  circumetaneee  the  Court  teiil  ai- 
taw  an  attorney  who  has  ceased  to  tahe  out, 
to  be  readmitted  without  a  term's  notice. 

This  was  an  application  to  the  Court  to  re- 
admit an  attorney  without  a  term's  notice. 
The  attorney  had  resfularly  taken  out  his  cer- 
tificate and  practised  as  an  attorney  for  many 
yean ;  but  in  conseauence  of  the  neglect  of  his 
town  agents,  he  had  not  renewed  it  since  his 
last  expired,  which  was  in  the  year  1833.  In 
the  year  1834  he  had  sent  instructions  to  his 
agents  to  take  out  his  certificate  for  that  year, 
and  continue  so  to  do  every  year.  They  now- 
ever  neglected  these  instructions.  He  had  not 
practised  since  his  last  certificate  expired,  ex- 
cept by  preparing  a  lease,  for  which  he  never 
bad  nor  ever  should  receive  any  remuneration. 

The  Court  ordered  him  to  be  re-admitted  on 
payment  of  a  fine  of  20^.,  and  the  arrears  of 
dtttv,  but  without  a  term's  notice. 

Ke-admittedaccordingly. — Eaparte  27iarpe, 
E.T.  1835.    K.B.  P.C. 


ATTACHM BNT  FOR  NOIT-PATMBNT  OF  COSTS. — 
COKTBMPT.— master's  ALLOCATUR.— AFFI 
DAVIT. 

7%tf  date  of  an  affidayii  is  in  some  eases  rm- 
matertai,  in  obtaining  an  attachment  for 
nan-pt^fment  i^f  costs. 

Tlua  was  an  application  for  an  attachment 
for  non-payment  of  costs,  pursuant  to  the 
Master's  allocatur.  The  peculiarity  in  the 
case  was  this:  The  affidavit  on  which  this 
i^I^ication  was  founded,  was  dated  the  2d 
ot  February,  it  not  having  come  to  hand 
suflidently  early  to  make  the  motion  in 
Hilary  term.  This,  it  was  submitted,  was 
immaterial,  because  the  contempt  arose  from 
the  circumstance  of  the  defendant  refusing  to 
pay  the  sum  found  to  be  due  by  the  master, 
when  properly  demanded  of  him. 

The  Court  granted  a  rule. 

Rule  granted.— A^r  v.  Rogers,  E.  T.  1835. 
K.  B.  P.  C. 


ARREST  WITHOUT  PROBABLE  CAUSE. — COSTS. 
ARBITRATION.  —  AWARD.  —  ARBITRATOR'S 
DISCRETION. 

ne  Court  has  no  power,  or  will  not  interfere 
to  give  a  defendant  his  costs  for  having 
been  arrested  without  reasonable  and  pro- 
bable cause,  if  that  question  has  been  l^  to 
an  arbitrator,  but  he  has  omitted  to  decide 
on  it. 
This  was  an  application  for  a  rule  »»/  for 
the  defendant's  costs,  under  the  43  G.  3,  c.  46, 
8.  3,  upon  the  ground  of  his  having  been  ar- 
rested  for  a  larger  sum  than  the  plamtiff  ulti- 
mately recovered,  without  reasonable  or  pro- 
bable cause.    He  had  been  arrested  for  109/. 
7#.  6(/.    The  facts  of  the  case  appeared  to  be 
these.    The  cause  had  been  referred  by  an  or- 
der of  Nisi  Prius,  which  invested  the  arbitrator 
with  the  same  power,  with  respect  to  tiie  de- 
fendant's costs,  as  the  Court  itself  possessed. 
He  accordingly  published  his  award,  which  di- 
rected that  the  defendant  should  pay  the  sum 
of  50/.  (m.  Oid,  to  the  plaintiff,  and  that  the 
costs  should  abide  the  event  of  such  award : 
but  it  made  no  mention  whatever  of  the  de- 
fendant's costs. 

The  Court  said,  that  as  to  the  arrest  being 
without  reasonable  or  probable  cause,  that 
could  only  be  determined  by  the  arbitrator 
himself.  If  such  a  rule  as  the  one  now  sought 
were  to  be  granted,  it  would  be  depriving  the 
arbitrator  of  the  power  which  was  originally 
given  him  by  the  order  of  Nisi  Prius,  This 
rule  therefore  cannot  be  granted. 

Rule  refused. — Greenwood  v.  Johnson,  E. 
T.  1836.    K.  B.P.  C. 


DBPOSIT  OF  MONBY  WITH  SHERIFF  IN  LIBU 
OF  BAIL. — TAKING  SUCH  MONET  OUT  OF 
COURT. — PUTTING   IN  SPECIAL  BAIL. 

fThen  a  defendant  has  deposited  a  certain, 

sum,  with  a  certain  sum  for  costs,  pursuant 

to  the  statute,  instead  of  bail,  in  the  hands 

of  the  sheriff,  he  may,  in  order  to  take  U 

out  of  Court,  generally  state  that  bail  has 

been  justified. 

In  this  case  a  rule  msi  had  been  obtained 

for  taking  out  of  Court  40iL  and  10/.  for  costs, 

which  bad  been  deposited  in  lieu  of  bail  under 

the  43  Geo.  3.  c.  46,  special  bail  having  been 

justified. 

On  shewing  cause  agpunst  this  rule»  it  was 
contended  that  the  affidavit  on  wluch  the  rule 
had  been  obtuned,  was  insufficient.  The  ob- 
jection to  the  affidavit  was,  that  although  it 
stated  bail  had  justified,  it  did  not  state  that 
they  had  justified  in  due  time.  Under  these 
circumstances,  it  was  contended  that  the  de- 
fendant was  not  entitied  to  have  the  money 
out  of  Crourt. 

The  Court  said,  that  unless  an  affidavit  were 
produced  on  the  part  of  the  plaintiff^  stating 
that  the  bail  had  not  justified  in  due  time,  it 
was  just  for  it  to  presume  that  they  had  done 
so.  Tlte  present  rule  must  therefore  be  made 
absolute. 
Rule  absolute. 
Young  v.  Maltby,  E.  T.  1835.     K.  B.  P.  C. 
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TWO  ARRESTS  FOR  THB  SAME  CAUSE  OF  AC- 
TION.  —  DrSCONTINUANCB  OF  FORMER  AC- 
TION.— ^ACCRUING   CLAIM. 

//  i>  no  objection  to  an  arrtret,  that  the  defen-^ 
dant  hai  already  been  sued  for  the  satne 
cause  0/ action. 

In  this  case  a  rule  nisi  had  been  obtuned  for 
disdiarging  the  defendant  out  of  custody,  on 
the  ground  of  having  been  arrested  after  a  suit 
for  the  same  cause  of  action  had  been  com- 
menced by  serviceable  process.  The  defendant 
had  been  sued  by  serviceable  process  for  an 
amount  of  rent  due  to  the  pkdotiff.  Other 
rent  having  become  due,  the  plaintiff  arrested 
the  defendant  for  it  before  the  conclusion  of 
the  first  action.  The  defendant  paid  the  debt 
and  costs  in  the  latter  action.  Subsequently, 
the  plaintiff  arrested  the  defendant  for  a  por- 
tion of  the  rent,  for  which  the  first  action  had 
been  brought,  although  he  had  never  discon- 
tinued his  proceedings  in  that  suit,  and  the 
cause  had  been  set  down  for  trial. 

On  shewing  cause  against  this  rule,  it  was 
submitted  that  this  was  no  more  than  a  com- 
mon case  of  arrest,  without  discontinuance  of 
the  suit  commenced  by  serviceable  process, 
and  that  the  Courts  had  frequently  permitted 
such  a  course  to  be  pursued. 

fFiUiams,  J.  was  of  opinion  that  as  it  was 
clearly  shewn  by  the  affidavits,  that  the  rent 
for  which,  the  defendant  was  arrested  in  the 
first  instance,  formed  no  part  of  that  for  which 
the  serviceable  process  was  sued  out,  the 
plaintiff's  proceedings  in  that  respect  were  per- 
fectly regular.  The  next  question  then  was, 
wheUier  or  not  the  plaintiff  was  justified  in 
arresting  the  defendant  for  a  cause  of  action 
which  he  had  commenced  by  sendceable  pro- 
cess. I  think  there  is  no  objection  to  that 
course.  The  present  rule  must  therefore  be 
discharged,  but  without  costs. 

Rule  discharged,  without  costs. — Brickiine 
and  Creditors  v.  Smnliteood,  £.  T.  1 835.  K.  B. 
P.O. 


BJBCTMENT. -*  LANDLORD  AND  TENANT. — 
JUDGMENT. — EXECUTION. — WRIT  OF  POS- 
SESSION.—  SETTING  ASIDE  PROCEEDINGS 
ON  PAYMENT  OF   COSTS. 

Where  a  tenant  mahes  an  improper  ttpplica- 
tion  to  the  Court  to  set  aside  proceedings 
in  efeetment  which  have  proceeded  as  far 
as  execution,  he  must  pay  the  costs  of  such 
application. 

The  defendant  in  this  case,  against  whom  an 
action  of  ejectment  was  brought,  was  a  sub- 
lessee. In  the  original  lease  were  two  cove- 
nants, one  for  payment  of  certun  rent,  and 
another  for  repairing.  Neither  of  these  cove- 
nants having  been  fflfiUed,  the  superior  land- 
lord brought  his  ejectment  on  the  clause  of 
re-entry.  The  tenant  not  appearing  to  enter 
into  the  consent  rule,  final  judgment  was  ul- 
timately pronounced,  and  execution  issued. 
Under  the  writ  of  execution,  possession  was  ta- 
ken by  |the  landlord;  and  then  the  tenant  made 
an  application,  and  obtained  a  rule  to  shew 


cause  why  on  payment  of  the  rent  due  and 
costs  in  the  action,  the  judgment  and  execu- 
tion should  not  be  set  aside. 

On  shelving  cause  against  this  rule  all  the 
above  futs  were  disclo^. 
^  fFiliiams,  J.  thought  that  such  an  applica- 
tion could  not  be  sustained,  and  therefore  dis- 
charged the  rule  mth  costs. 

Rule  discharged  with  costs. — Doe  d.  Lam- 
bert  V.  Roe,  E.  T.  1836.    K.  B.  P.  C. 

FOREIGNER. — STAT  OF  PROCEEDINGS. — SECU- 
RITY   FOR   COSTS. — LAST  DAY  OF  TERM. 

Although  a  stay  of  proceedings  is  in  general 
allowed  where  a  rule  for  security  for  costs 
is  granted  on  the  ground  of  a  plaintiff  be^ 
ing  abroad^  that  wtll  not  be  done  on  the  last 
day  of  term. 

This  was  an  ajjplication  for  a  rule  msi  to 
compel  the  plaintiff  to  give  security  for  costs, 
he  bein^  abroad.  The  onlv  doubt  about  the 
application  was,  whether  the  rule  could  be 
drawn  up  with  a  stay  of  proceedings,  it  being 
the  last  day  of  term. 

The  Court  said  that  under  these  circum- 
stances, the  rule  could  not  be  drawn  up  to 
operate  as  a  stay  of  proceedings. 

Rule  nisi  accordingly. — Gronmo  v.  Painter, 
E.  T.  1836.    K.  B.  P.  C. 

8UBP(ENA. WITNESS. DISOBEDIENCE.- — 

NON-ATTENDANCE. — ATTACHMENT, — CALL- 
ING ON    SUBPiBNA. 

fFhat  is  not  a  sufficient  eseuse  for  not  obey^ 
ing  a  subpana. 

In  this  case  a  rule  nisi  had  been  obtained 
for  an  attachment  against  a  witness  for  diso- 
bedience to  a  crown  office  subpana,  Witen 
the  trial  was  called  on,  the  witness  was  called 
both  outside  and  inside  the  Court.  The  plain- 
tiff^s  attorney  held  in  his  hand  the  subpoena. 
It  appeared  that  the  witness  had  attended  at 
half-past  nine  o'clock  in  pursuance  of  hb  sub- 
poena, but  finding  it  was  not  likely  the  cause 
would  be  called  on  at  that  hour,  it  standing 
second  in  the  list,  he  left  the  Court.  He,  how- 
ever, left  a  person  to  watch  the  business  of  the 
Court,  with  directions  for  him  to  fetch  witness, 
when  there  was  a  probability  of  his  being 
wanted.  The  cause  came  on  sooner  than  was 
anticipated^  and  the  witness  when  called  was 
not  to  be  found,  although  he  came  into  Court 
shortly  afterwards. 

On  shewing  cause,  it  was  contended  that 
this  was  a  sufficient  excuse  for  the  witness's 
apparent  neglect. 

IFilliams,  J.  with  respect  to  the  first  Ques- 
tion, as  to  the  subptsna  being  in  the  hanas  of 
the  plaintiff's  attorney,  I  think  that  is  immate- 
rial, it  having  been  produced  and  exhibited  in 
Court.  The  next  question  which  presents  it- 
self is,  whether  or  not  the  witness  has  shewn 
a  suflieieut  reason  for  his  non-attendance.  I 
am  of  opinion,  that  he  has  by  no  means  ex- 
cused his  neglect,  therefore  the  present  rule 
for  an  attachment  must  be  made  absolute. 

Rule  absolute.— A^d?  v.  Fenn,  E.  T.  1835. 
K.  B.  P.  C. 
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ATTORNEY. — ^JUDICIAL  NOTICE. — OFFICBB  OF 
THE  COURT. — ^ANSWERING  MATTERS  OF  AF- 
FIDAVIT.— ^ATTACHMENT. 

Where  an  appeal  h  made  against  an  attorney 
Jor  an  attachment ^  the  Cvurt  unit  take  ju- 
elieittl  notice  of  hie  being  on  the  roll, 

A  rule  nisi  had  in  this  case  been  obtained, 
calling  on  an  attorney  to  shew  cause  why  an 
attachment  shotdd  not  issue  against  him  for 
disobedience  to  a  judge's  order,  which  had  been 
a  rule  of  Court. 

On  shewing  cause  ajrainst  this  rule  it  was 
objected,  that  as  the  affidavit  did  not  shew  that 
the  attorney  was  an  attorney  of  this  Court,  the 
Court  luid  no  jurisdiction  to  inquire  into  his 
conduct. 

The  Cotirt  thous(ht  that  judicial  notice  might 
be  taken  of  his  being  an  attorney  of  the  Court. 
The  case  was  then  proceeded  in. 

Es  parte  Caroline  Hore,  E.  T.  1835.  K.  B. 
P.C. 


SETTING  ASIDE  JUDGMENT. — ISSUING  EXECU- 
TION.—COUNTT  COURT. — SHERIFF. — MAN- 
DAMUS. 

The  fact  of  a  iudgment  being  set  aside,  no 
matter  by  whom,  teill  prevent  the  shirijf 
being  compelled  by  mandamus  to  itsue  ea^ 
ecution. 

In  this  case  a  rule  nisi  had  been  obtained  for 
a  mandamus  to  be  directed  to  the  sheriff  of 
Buckinghamshire,  commanding  him  to  issue 
execution  on  a  judgment  which  the  defendant 
had  suffered  by  default.  The  action  was  com- 
menced in  the  county  court,  and  in  conse- 
auence  of  the  defendant  not  having  pleaded 
lereto,  interlocutory  judgment  was  signed  by 
the  plaintiff.  A  writ  of  inquiry  was  afterwards 
executed,  and  final  judgment  entered  for  the 
sum  of  5/.  17'. 

On  shewing  cause  agunst  this  rule,  affidavits 
were  produced,  which  state,  that  the  rule  for 
the  mandamus  was  obtuned  subsequently  to 
the  sheriff's  having  set  aside  the  judgment. 
Uns,  it  was  submitted,  was  sufficient  to  entitle 
the  sheriff  to  have  the  rule  discharged. 

The  Court  said,  that  as  the  plaintiff  would 
derive  no  advanti^e  by  its  making  the  rule  ab- 
solute, there  bdng  no  judgment  in  existence, 
smd  by  its  dischar^g  it  his  remedy  against 
the  sheriff  would  in  no  way  be  affected,  the 
present  rule  must  be  discharged,  and  with 
costs. 

Rule  discharged,  with  costs.  Eldridge  v. 
FUtcher,  E.  T.  1835.    K.  B.  P.  C. 


EJECTMENT.  —  SERVICE  OF  DECLARATION.— 
DECEPTION. — ^SPECIAL  SERVICE. 

Under  what  circumstances  the  Court  may  be 

induced  to  waive  the  necessity  of  personal 

service  in  serving  ejectment  declarations. 

Motion  for  Judgment  agunst  the  casual 

ejector.    Hie  iucts  disclosed  by  the  affidavit 

were  these.    That  the  deponent,  on  going  to 

the  premises  in  question,  saw  the  tenant  in 


possession,  to  whom  he  commenced  reading 
the  notice  at  the  foot  of  the  declaration.  He 
however  informed  deponent  that  he  did  not 
occupy  those  premises,  and  then  induced  the 
deponent  to  go  to  the  door  of  the  house,  when 
it  was  shut  on  him.  He  finished  reading  the 
notice,  and  pushed  the  copy  of  the  declaration 
under  the  door. 

The  Court  granted  a  rule  for  judgment. 

Rule  granted.— Z)c/e  d.  Frith  v.  Roe,  E.  T. 
1836.    K.  B.  P.  C. 


REMOVAL  FROM  INFERIOR  COURT.— HABEAS 
CORPUS. —  VERDICT. —  SWEARING  JURY. — 
JUDGMENT  BY  DEFAULT. 

If  a  verdict  has  passed,  whether  on  a  trial 
or  writ  of  inquiry,  in  an  inferior  juris- 
diction, it  cannot  be  removed  by  nabeas 
corpus. 

This  was  an  action  which  it  appeared  had 
been  commenced  in  the  Palace  Court,  and  in 
which  the  defendant  had  suffered  judgment  by 
default.  A  writ  of  inauiry  was  then  issued, 
and  a  verdict  found  by  tne  jury.  Subsequently 
a  writ  of  habeas  corpus  was  sued  out  to  remove 
the  cause. 

A  rule  nisi  was  now  obtained  for  issuing  a 
procedendo  into  the  Palace  Court,  on  the 
ground  of  the  habeas  corpus  not  having  been 
sued  out  suffidendy  earlv.  The  jury  had  as- 
sessed their  damages  before  the  writ  was  de- 
livered. 

Cause  was  shewn  against  this  rule,  when  it 
was  contended,  that  according  to  the  terms  of 
21  Jac.  1,  c.  23,  s.  2,  which  applied  only  to 
cases  where  issue  or  demurrer  was  joined,  the 
writ  had  issued  sufficiently  early,  llie  present 
case  therefore  could  not  be  witmn  the  meaning 
of  that  section,  no  issue  or  demurrer  having 
been  here  joined. 

In  support  of  the  rule  it  was  submitted,  that 
althougn  this  case  might  not  come  withm  die 
exact  meaning  of  the  words  of  the  statute  of 
James,  yet  it  came  within  the  mischief  con- 
templated by  that  act,  and  also  the  stat  43 
Eliz.  c.  5.  Under  these  circumstances,  it  was 
hoped  the  present  rule  would  be  discfaArged. 
Cur.  adv.  vult, 

IViUiams,  J.  said,  the  question  appears  to 
be,  whether  or  not  the  (present  case  is  within 
the  statute  of  Eliz.  c.  5,  s.  2  ?  I  am  of  opinion 
that  it  is.  It  is  then  contended,  that  because 
the  Stat,  of  James  &ects  that  the  writ  must  be 
delivered  **  before  issue  or  demurrer  joined," 
the  case  of  a  judgment  by  default  is  not  within 
the  act,  there  being  neither  issue  nor  demurrer 
joined  in  such  a  case.  If,  however,  that  sta- 
tute did  not  apply,  the  statute  of  Eliz.  would 
embrace  such  a  case  as  the  present.  The  pre- 
sent rule  must  therefore  be  made  absolute  for 
a  procedendo. 

Rule  absolute.--^iiit/A  v.  Sterling,  E.  T. 
1836.    K.B.P.C. 
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PATMBNT  or  DEBT  AND  COSTS. — DISCHARGE 
OP  DEFENDANT, — BIIBRIFF. — DETAINING  IN 
CUSTODY. 

There  is  no  pretence,  under  anp  circum- 
sianceSyfor  keeping  a  defendant  in  custody 
of  the  sheriff  after  debt  and  coeU  hate 
been  paid. 

This  was  a  rule  nisi  to  discharge  the  defend- 
ant  out  of  custody  of  the  sheriff,  on  the  ground 
of  the  debt  and  costs  having  been  paid  by  the 
under-sheriff,  while  under  pressure  of  an  at- 
tachment. It  appeared  that  the  rule  had  been 
served  on  the  sheriff,  as  well  as  the  plaintiff, 
although  it  was  only  against  the  plaintiff. 

Accordingly  counsel  appeared  on  the  part 
of  the  sheriff,  and  contended  that  he  was  jus- 
tified in  detaining  the  defendant  in  custody,  he 
never  having  paid  the  debt  and  costs. 

fTiltiams^  J.  said,  that  as  the  rule  was  against 
the  plaintiff  only,  and  the  sheriff  was  not 
named  in  it,  he  could  not  be  heard.  In  the 
absence  therefore  of  the  plaintiff,  the  present 
rule  must  be  absolute,  with  costs. 

JElule  absolute,  with  costs.  —  Rimmer  v. 
Turner,  E.T.IS35.    K.B.P.C. 


JUDGMENT  AS  IN  CASE  OF  A  NONSUIT. — ^WITH- 
DRAWING RECORD. — ATTORNET'S  DIStJRE- 
TION. 

fFhen  withdrawing  a  record  is  eacused  Iff  a 
desire  to  try  a  cause  hy  a  special  jury. 

In  this  case  a  rule  nisi  had  been  obtained 
for  judgment  as  in  case  of  a  nonsuit. 

On  shewing  cause,  he  was  fuUv  prepared  to 
try  the  cause  at  the  last  assiEes  for  the  county 
ot  Suffolk,  but  was  advised  by  his  counsel  not 
to  try  it  by  a  common  jury.  He  therefore, 
for  the  purpose  of  obtaming  a  special  jury, 
withdrew  the  record. 

The  Court  thought  that  sufficient  excuse 
had  been  shewn  by  the  plaintiff's  attorney  for 
not  proceeding  to  trial.  The  present  rule 
must  therefore  be  discharged,  on  the  plaintiff 
giving  a  peremptory  undertaking  to  proceed 
to  trial  at  the  next  assizes. 

Rule  discharged  accordingly.  —  fFebher  ▼. 
ilwr,  E.  T.  1835.    K.B.P.C. 


INTERPLEADER   ACT.  —  8HERIFP.—  ADVERSE 
CLAIMS.— ASSIGNEE. — ^BANKRUPT  LAWS. 

Whenever  various  claims  are  made  on  the 
part  of  different  persons,  on  goods  seized 
by  the  sheriff,  he  is  bound  in  all  cases  to 
come  to  the  Court  as  early  as  possible  in  the 
term  during  which  such  claim  is  made,  if 
it  is  made  m  term. 

In  this  case  a  rule  nisi  had  been  obtained  on 
the  part  of  the  sheriff,  for  relief  under  the 
Interpleader  Act.  The  facts  of  the  case  appear- 
ed to  be  these :  In  November,  the  sheriff  had 
seized  under  Vifi.fa.,  and  possession  was  taken  on 
the  2 1  St  of  Jan.  On  the  23d,  notice  was  received 
by  the  sheriff  of  a  fiat  of  bankruptcy  having 
issued ;   and  on  the  26tl),  of  a  mortgagee's 


claim  to  the  goods.  The  assignees  commenced 
their  action  against  the  sheriff  on  the  25th  of 
March,  and  on  the  26th  the  execution  creditor 
ruled  him  to  return  the  writ.  The  sheriff's 
application  for  relief  was  not  made  till  Easter 
term. 

On  shewing  cause  agunst  the  rule,  it  was 
contended  on  the  part  of  all  the  didmants, 
that  the  Court  could  not  grant  the  sheriff  the 
relief  sought,  he  not  having  applied  sufficiently 
early. 

On  the  part  of  the  sheriff  it  was  submitted, 
that  it  was  unreasonable  to  expect  him  to  ap- 
ply to  the  Court  in  Hilary  term,  he  not  having 
received  notice  of  any  claims  till  the  23d  of 
January,  and  the  term  ended  on  the  31st. 

Tlie  Court  thought  the  sheriff  had  allowed 
too  great  a  time  to  elapse  before  he  made  his 
application  to  the  Court,  and  therefore  directed 
the  rule  to  be  discharged,  the  costs  of  all 
parties  to  be  pud  by  the  sheriff. 

Rule  discharged  accordingly.— Aic^ffiMry  v. 
^A^,  E.  T.  1836.    K.B.P.C. 


SHERIFF. —  COUNTY  COURT.  —  MANDAMUS. — 
PLAINT.  —  EXECUTION.  —  SETTING  ASIDE 
JUDGMENT. 

If  a  rttle  for  a  mandamus  is  obtained,  for 
compelling  a  sheriff  to  issue  execution  on  a 
judgment  in  the  county  court,  it  is  suffi- 
ciently answered  by  shewing  that  it  has 
been  set  aside, 

A  rule  had  been  obtuned  to  shew  cause  why 
a  mamlumus  should  not  go  to  the  sheriff  of 
Buckinghamshire,  to  compel  him  to  issue  a 
levari  facias,  and  make  an  execution  on  the 
goods  ot  Fletcher.  There  was  a  plaint  in  debt 
in  the  County  Court,  and  the  usual  proceed- 
ings, to  which  the  defendant  did  not  plead, 
whereon  final  judgment  was  signed.  There 
were  three  counts  in  the  declaration,  each  of 
which  was  for  the  sum  of  39f.,  and  judgment 
was  entered  up  for  the  sum  of  5/.  VJs ,  which 
was  more  than  the  Court  had  jurisdiction  for. 
The  declaration  also ;did  not  state  that  the  cause 
of  action  accrued  within  the  jurisdiction.  The 
sheriff  being  advised  that  the  judgment  was 
erroneous,  set  it  aside,  and  annulled  it  before 
this  rule  was  moved  for. 

On  shewing  cause  it  was  contended  that  it 
was  impossible  to  obev  the  writ,  as  the  sheriff 
had  set  aside  the  judgment  $  and  that  if  the 
sheriff  was  wrong  in  setting  it  aside,  the  man- 
damus would  not  go. 

In  support  of  the  rule  it  was  contended, 
that  the  ground  for  the  mandamus  was  good, 
and  that  the  sheriff  could  not  deprive  the  plain- 
tiff of  his  judgment,  by  taking  on  himself  to 
set  aside  the  judgment. 

Coleridge,  J. — If  the  sheriff  has  done  an 
illegal  act  in  setting  aside  the  judgment,  I  do 
not  deprive  the  plaintiff  of  his  remedv  by  dis- 
charging this  rule.  If  he  had  done  tliis  after 
this  rule  was  moved  for,  I  should  have  treated 
it  as  if  he  had  not  done  so. 

Eldridge  v.  Fletcher,  E.  T.  1836.  K.  B.  P.  C. 
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SECOND  ARREST  FOR  THB  8AMB  CAUSE. — 
WATCHING. — PRODUCTION  OF  WARRANT. — 
SPECIAL  BAIUFF. 

l/an  arrest  is  to  be  effected,  in  order  to  con" 
stitute  it,  the  warrant  must  be  produced^ 
or  some  other  act  done  to  shew  that  the 
party  is  actings  under  it. 

A  rule  fttit  had  in  this  case  been  obtained 
for  discharging  the  defendant  out  of  custody, 
on  the  ground  of  iiis  having  been  twice  ar- 
rested for  the  same  cause  of  action.  The  facts 
appeared  to  be  these :  On  the  plaintiffs  suing 
out  Jiis  capias,  the  sherifi;  at  the  plaintiff's 
solicitation,  allowed  the  warrant  to  be  directed 
to  his  own  bailiff.  The  bailiff,  accompanied 
b^  his  son  and  a  clerk  to  the  plaintiff,  met 
with  the  defendant,  when  they  infonned  him 
he  must  go  with  them,  if  he  did  not  assign  a 
certain  portion  of  his  property  to  the  plaintiff. 
This  however  he  would  not  consent  to,  except 
on  certain  conditions.  It  was  then  suggested, 
that  the  plaintiff's  clerk  should  go  to  his 
master,  and  ascertain  from  him  whether  or 
not  he  would  accede  to  these  terms.  The 
clerk  inquired  of  the  defendant,  how  he  was 
to  know  that  he  would  not  endeavour  to  run 
away  while  he  was  gone,  and  directed  him  to 
remain  with  the  sheriff's  officer.  Not  having 
returned,  and  as  it  was  getting  late,  the  officer 
proposed  that  the  defendant  should  go  and 
sleep  at  the  house  of  Ids  sister-in-law,  and  that 
Ms  son  should  sleep  in  the  same  apartment 
with  him,  wliich  was  accordingly  done.  The 
arrangements  between  the  plaintiff  and  de- 
fendant having  been  completed,  the  following 
morning  all  the  parties  left  the  defendant.  The 
plaintiff  having  heard  that  the  defendant  in- 
tended  leaving  the  country,  arrested  the  de- 
fendant. 

On  shewing  cause  it  ums  contended,  that 
that  which  was  said  to  be  an  arrest  in  the  first 
instance  was  in  fact  no  arrest,  no  warrant 
having  been  produced,  nor  in  fact  anything 
said  or  done  to  the  defendant  to  constitute  an 
arrest.  It  was  nothing  more  than  a  close 
watching,  with  instructions  to  the  officer  to 
arrest,  if  he  attempted  to  escape  from  such 
watching. 

The  Court  was  of  opinion  that  no  arrest  had 
really  taken  place ;  but  that  all  that  was  done 
by  the  officer  merely  constituted  a  close  watch- 
ing. Under  these  circumstances,  the  present 
rule  must  be  discharged*  but  without  costs. 

Rule  discharged,  without  costs. — Robins  y. 
^^rnfer,  E.  T.  1836.    K.B.P.C. 


and  which  complained  of  certain  mfecondnci 
on  the  part  of  that  attorney. 

The  Court  said,  that  it  could  not  grant  such 
a  rule  on  the  last  day  of  term,  it  being  in  direct 
opposition  to  the  practice  of  the  Court  so  to 
do. 

Rule  refused.— /ii  re  fFilson,  £.  T.  1835. 
K.  B.  P.  C. 


ANSWERS  TO  QUERIES. 


INHERITANCE.      P.  32. 

1.  It  is  not  stated  in  the  query,  either  whe- 
ther D.  left  issue,  or  whether  her  fatiier  sur- 
vived her.  If  she  left  issue,  there  con  be  no 
doubt  that  her  share  (one-fourth  in  ccmaree- 
nary)  would  descend  to  her  eldest  or  only  son, 
or  in  default  of  sons,  to  her  daughter  or 
daughters.  If  she  died  without  issue  and  her 
father  were  dead,  her  moiety  of  ^.'s  moiety 
would  descend  to  her  sister' C,  who  would 
thereupon  become  sole  coparcener  of  that 
moiety,  C.  and  B.  being  equal  coparceners 
after  the  death  of  />.,  in  the  same  manner  as 
A.  and  B.  were  in  the  life-time  of  A.  If  ZX's 
father  survived  her,  (which  is  probably  the 
case  the  querist  supposes,)  it  may  be  a  ques* 
tion  whether  />.'&  sister  or  father  would  be 
her  heir.    If  />.'s  estate  had  been  taken  by 

Eurchase,  her  father  would  inherit  rather  thaa 
er  sister.  And  as  the  presumption  is,  by  the 
statute,  in  favour  of  a  title  by  purchase  in  the 
deceased,  the  father  would  be  entitled,  unless 
the  sister  (on  whom  the  onusprobandi  is  thrown 
by  the  statute,)  could  prove  that  D.  had  taken 
by  descent.  But  in  the  present  instance  Z>. 
took  by  descent,  and  C,  her  sister,  would,  no 
doubt,  be  able  to  prove  it.  Therefore  C.  would 
inherit  in  the  same  way  as  in  the  second  ease 
which  I  supposed ;  with  this  difference,  how- 
ever, that  in  that  case,  being  heir  of  all  D,*u 
estates,  whether  taken  by  descent  or  by  pur- 
chase, she  would  not  have  to  shew  how  2>.  ac- 
quired her  share ;  whereas  in  this  ease  she  is 
heir  only  of  estates  by  descent,  and  must 
therefore  shew  the  title  of  D.  J.  H.  H. 

2.  The  share  of  D.  will  descend  to  the  heir 
of  JF.,  the  purchaser;  therefore  B.,  the 
daughter  of  fr.,  will  be  entitled  to  one  moiety, 
and  C,  his  grand-daughter,  to  the  other. 

Lbctoe. 


ATTORNEY. — ANSWERING  THB  BfATTERS  IN 
THB  AFFI0AVIT. — iiAST  DAT  OF  TERM. — 
PRACTICE. 

If  it  is  required  to  make  on  attorney  answer 
the  matters  in  the  affidavit,  the  appliration 
must  not  be  drferred  until  the  uut  day  of 
term. 

In  this  case  an  application  was  made  on  the 
last  day  of  term  for  a  nile  nisi  to  compel  an 
attorney  to  answer  the  matters  contiuncd  in 
the  sffiaavit  on  which  the  motion  was  founded, 


BBVISE,  CONTINGENT  OR  EXECUTORY. 
P.  31. 

I  read  the  whole  of  p.  2,  in  Mr.  Feame's 
Treatise,  and  found  among  the  instances  given 
in  illustration  of  Mr.  F.'s  positions,  the  follow- 
ing:— **  l£  A.  convey  or  devise  land  to  C.  for 
life,  and  after  C.*z  decease  to  B.,  B.*%  estate  is 
vested  in  him  in  interest;"  but  do  not  see 
what  it  has  to  do  with  the  present  questiim. 
I  admit  it  as  true  doctrine.  Perhaps  what 
Mr.  Feame  says  at  p.  217,  will  shew  T.  O.  B. 
the  difference  between  the  two  cases.  "  In 
short,  upon  a  carefiil  attention  to  this  suliject. 
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we  shall  find»  that  wherever  the  preceding 
estate  is  limited,  so  as  to  determine  on  an 
event  which  certainly  must  happen ;  and  the 
remainder  is  so  limited  to  a  person  tn  esse, 
and  ascertained,  that  the  preceding  estate  may, 
by  any  means,  determine  oefore  the  expiration 
of  the  estate  limited  in  remainder:  such  re- 
mainder ii  vested.  On  the  contrary,  wher" 
ever  ths  remainder  is  limited  to  a  person  not  in 
esse,  or  not  ascertained,  there  the  remainder  is 
contingent.**  In  the  case  pat  by  Mr.  Fearne, 
the  remainder  was  limited  to  a  person  in  esse, 
and  ascertained.  In  the  case  under  discussion, 
the  remainder  was  limited  to  a  person  not  in 
esse,  and  not  aseertained.  The  question  is  not 
what  the  testator  meant,  but  what  construction 
the  law  puts  upon  his  expressions.  I  dare  say 
there  was  never  a  case  yet,  in  which  a  testator 
ever  wished  that  a  remainder  wMch  he  had 
limited  should  fail  for  want  of  a  particular 
estate  to  support  it,  and  yet  the  law  enforces 
such  an  effect  from  such  a  cause. 

Spbs. 


Stafford,  1  Hagg.  347;  /«  the  goods  of  GiU, 
1  Hagg.  341 ;  Humphrey  v.  BuUen,  1  Atk. 
458;  Elliott  V.  Collier,  3  Atk.  526;  and  C^n*/ 
V.  Rees,  cited  1  P.  Wms.  381. 

W.  Y.  C. 


STOCK.— WIFB. — TBNANT  FOR  LIFE.      P.  64. 

By  the  common  law,  the  husband  Is  entitled 
to  administer  the  effects  of  the  wife,  and  his 
representatives  are  entitled  to  the  beneficial 
interest  in  those  effects,  although  he  should 
not  have  taken  out  administration.    The  right 
of  the  husband  does  not,  I  apprehend,  depend 
upon  the  grant  of  administration,  though  his 
legal  title  may.    He  is  entitled  to  the  beneficial 
interest  in  his  character  of  surviving  husband; 
for  if  he  were  only  entitled  in  his  character  of 
administrator  his  representatives  would  have 
no  claim,  but  woula  lose  their  equitable,  as 
they  do  lose  their  1^1  title,  by  his  neglecting 
to  administer.    If  this  which  1  have  stated  be 
law,  then,  in  the  case  put  bv  **  Ambler,"  the 
husband's  representatives  will  be  entitled;  for 
immediately  upon  the  wife's  death  he  takes  an 
eauitable  vested  reversionary  interest,  and  the 
administrator  for  the  time  being  of  the  wife's 
effects  will  have  the  legal  interest.    The  only 
difference  between  this  case  and  the  ordinary 
one  is,  that  here,  although  the  husband  had 
taken  out  administration,  he  could  not  have 
actually  reduced  the  chose  into  possession  un- 
til the  death  of  the  tenant  for  life,  when  in  the 
ordinary  case  he  might  have  immediately  re- 
duced it.    But  if  he  had  ac(iuired  a  vested  in- 
terest,  I  can  perceive  no  distinction  in  prin- 
ciple between  his  right  to  a  chose  incapable  at 
the  time  of  being  reduced,  and  to  one  which 
could  be  so  reduced.    That  the  mere  reduc- 
tion into  possession  only  affects  the  legal  title, 
is  proved  by  the  fact,  that  where  the  husband 
takes  out  administration,  but  neglects  to  get  in 
all  the  effects  before  his  decease,  although  the 
next  of  kin  of  the  mfe  are  entitled  to  adminis- 
ter, they  hold  as  trustees  for  the  representa- 
tives or  the  husliand ;  and  what  real  distinc- 
tion is  there  for  the  purposes  of  this  case, 
between  a  husband  who  cannot  and  a  husband 
who  does  not  obtun  possession? — For  cases 
upon  this  subject,  vide  Kindleside  v.  Cleaver, 
1  Hagg.  346;  2  Hagg.  App.  169;  Reeee  v. 


QUERIES. 


EotD  of  €[ttanu]|jl. 

SIONBD  BILL. 

An  attorney  delivers  a  bill  containing  tax- 
able items,  which  is  headed  thus :— "  D'  Mr. 
J.  S,  to  J.  N.,"  which  words  and  names  are 
in  the  attorney's  handwriting.  Would  this  be 
considered  (the  attorney  having  written  hia 
name  on  the  bill)  a  compliance  with  the  statute 
requiring  an  attorney's  signature  to  such  bills 
of  costs?  S.  H. 


NOTICE  OF  ADMISSION. 

A.  B.,  articled  to  C.  />.,  gives  notice  pre- 
vious to^  Trinity  term,  of  intention  to  be  ad- 
mitted in  the  following  Michaelmas  term. 
After  Trinity  term  his  articles  are  assigned  to 
E.F.  Can  ^.J9.  still  get  admitted  in  Michael- 
mas term,  or  must  he  give  fresh  notice  for  the 
ensuing  Hilary  Term,  in  consequence  of  his 
assignment  ?  L. 


ARTICLED  CLERK. 

A.  B.,  under  articles  to  C.  />.,  a  solicitor  in 
town,  has  served  him  for  three  years;  liis 
health  now  compels  him  to  go  into  the  country, 
and  to  avoid  losing  time,  he  wishes  to  serve 
under  E.  F,,  a  sobcitor  there,  for  one  year, 
and  at  the  expiration  of  that  year  to  complete 
the  service  of  his  articles  under  his  present 
master,  C.  D.  What  is  necessary  in  this  case  ? 
An  assignment  of  A.  B.'%  articles  for  the 
period  of  one  year,  expressing  A.  B,*b  intent 
tion  to  return?  or  would  a  certificate  of  the 
fourth  year's  service,  indorsed  by  the  country 
solicitor  on  the  original  articles,  be  sufficient  ? 
C.  D.  is  not  the  agent  of  E.  F.  There  would 
be  no  difficulty  if  A.  B.  had  been  articled  in 
the  country  and  came  up  to  the  agent ;  or  if, 
in  the  present  case,  he  had  servedyour  instead 
of  three  years,  and  wished  to  complete  hia  Jift/k 
in  the  countnr.  In  the  last  instance  an  as- 
signment  would  be  requisite ;  and  so  I  think  it 
would  be  in  A.  B.*s  case.  W.  W.  B. 


WARD  OF  CHANCERY. 

A  ward  of  the  Court  of  Chancery,  a  female, 
is  contemplating  a  marriage,  but  would  like  to 
know  in  what  manner  the  Court  would  settle 
the  property.  If  the  marriage  take  place  with- 
out the  approval  of  the  Court,  how  would  the  ^ 
property  be  setUed  afterwards^  both  real  and 
personal  ?  Ai . 


Queries* 
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DOWER. 

A  conveyance  is  made  of  a  small  propjerty  to 
ytf.  B.t  to  hold  to  the  said  A.  B,,  his  hdrs  and 
assifinosy  to  such  uses  as  the  said  j4.  B.  shall  by 
deed,  &c.  appoint;  and  in  default  of  appoint- 
ment, to  ti^e  use  of  the  said  J.  B.,  his  heirs 
and  assigns  for  ever.  ^,  B,,  by  deed  duly 
executed  and  attested,  aj^pointed  to  the  use  of 
C  D.,  his  heirs  and  assigns  for  ever.  C.  Z>. 
has  since  sold  the  estate,  and  the  purchaser's 
solicitor  objects  to  the  title,  on  the  ground  that 
the  wife  of  ^.  B.  is  dowable.  Is  the  objection 
valid?  fide  Ray  v.  Pung,  5  Bam.  &  Aid. 
561,  and  cases  therem  referred  to.     W.  W. 


MORTOAO£. — TRANSFER. 

ji.  mortgages  leaseholds  to  B.  and  C,  who 
are  trustees,  and  advance  the  money  out  of  the 
trust  fund,  and  they  afterwards  assign  the 
mortgage  money  and  leaseholds  to  C,  and  one 
/>.,  who  pay  off  the  mortgage.  Is  such  an 
assignment  good,  or  must  B.  and  C.  assign  to 
a  trustee,  and  the  latter  re-assign  to  C  and 
/>.?  Y. 


TR08T. — CREDITOR. 

j4.  B.,  in  1828,  being  possessed  of  personal 
property  to  the  extent  of  from  15,000  to  20,000/. 
(chiefly  out  on  mortf|rage),  assigned  the  whole 
to  trustees,  to  receive  the  interest  and  pro- 
ceeds, and  pay  the  same  to  him  for  life,  and 
after  his  decease,  to  divide  the  principal 
amongst  his  children  in  certain  proportions. 
yf,  B.'s  chief  obiect  being  to  save  the  legacy 
duty,  which  would  otherwise  be  payable  on  his 
death.  lie  had  no  freehold  property  at  the 
time  the  deed  was  executed,  nor  has  he  ac- 
quired any  since.  In  1833,  A.  B.  joined  in  a 
note  of  hand  at  three  months  for  1500/.,  as  an 
accommodation  to  a  friend.  The  note  was 
dishonoured — ^proceedings  were  taken  thereon, 
and  judgment  obtained  against  both  parties  by 
the  hol&r.  A,  B.,  being  desirous  still  further 
of  serving  his  friend,  paid  off  500/.  with  in- 
terest and  costs,  and  gave  his  own  bond  for 
the  remaining  1000/.  at  5  per  cent.,  as  a  col- 
lateral security  with  the  jud^ent,  with  which 
the  holder  was  satisfied,  bemg  at  that  time  in 
ignorance  of  the  assignment  to  the  trustees 
before  mentioned.  j4.  B,  is  now  on  the  point 
of  death,  and  as  the  creditor  has  nothing  to 
rely  on  but  his  bond  and  judgment,  he  is 
anxious  to  know  whether  the  securities  will  be 
available  against  the  trust  fund;  for,  \)rith  the 
exception  of  some  trifling  household  furniture, 
A,  B.  has  no  other  visible  assets.  ^  The  ques- 
tion is,  whether  such  a  clandestine  assign- 
ment, although  in  favour  of  children,  can  de- 
feat the  just  claim  of  a  subsequent  bond  fide 
creditor?  H.  P. 


VESTING  OP  LEGACY. 


^.,  by  his  will  duly  executed,  directs  thus : 
"all  die  remainder  or  my  property  to  be  divided 
between  my  nephews  ana  meces  now  living.'* 


At  the  time  of  making  hb  will  he  had  eight 
nephews  and  nieces,  but  two  of  them  die  pre- 
vious to  the  testator,  who  dies  without  altering 
his  will.  1st,  Does  the  word  "now"  mean 
the  time  of  making  his  will,  or  at  his  deatli? 
2d,  Who  takes  the  shares  of  the  two  who  died 
previous  to  the  testator — the  surviving  nephevra 
and  nieces,  the  next  of  kin  (being  personalty) 
of  the  two  deceased,  or  the  next  of  kin  of 
testator?  Mentor. 


AD  VALOREM  STAMP. 

A.  borrows  a  sum  of  money  from  B.  and 
gives  him  a  promissory  note  for  the  same.  jf. 
at  the  same  time  deposits  deeds  with  B.,  and 
executes  a  deed  ot  covenant  to  execute  a 
regular  mortgage  for  securing  the  money  if  the 
promissoiy  note  should  not  be  paid  when  due. 
Will  the  deed  of  covenant  require  more  than  a 
d5f.  stamp?  W.B. 


ARREARS  OP  RENT. — ^PURCHASER. 

y^.,  by  lease  and  release,  'conveyed  an  estate 
to  B.  in  fee :  at  the  time  the  conveyance  was 
executed  there  were  two  years  rent  due  from 
the  tenant  in  possession  to  A. ;  but  no  men- 
tion is  made  of  it  in  the  conveyance.  Is  the 
right  to  distrain  for  the  rent  so  in  arrear  vested 
in  A.  or  B.  ?  and  to  whom  will  it  belong  when 
recovered?  Carolus. 


COVENANT. — UNDERLEASE. 

A.  covenants,  in  a  lease  from  B,  that  he  wiU 
not,  "  alien,  sell,  or  assign  the  premises  or  anv 
other  part  thereof  without  the  licence  of  B. 
ihe  lessor."  Will  such  covenant  prevent  A. 
from  granting  an  underlease  of  such  premises^ 

W.  & 

EXPENCES  OF  SALE.-78TATDTE  OF  FRAUDS. 

Upon  a  sale  by  auction  of  a  real  estate,  A. 
was  declared  the  highest  bidder ;  but  at  the 
close  of  the  sale  he  refused  to  sign  the  usual 
agreement,  or  to  pay  the  deposit  or  auction  du- 
ty. The  estate  was  at  a  subsequent  dav  sold  to 
B.  for  a  less  sum  than  was  bid  by  A.  at  the 
first  sale.  Can  the  vendor  recover  the  diflfer- 
ence  and  expences  from  A,,  or  is  he  not  barred 
by  the  statute  of  frauds,  it  being  only  a  parol 
agreement?  Had  the  auctioneer  at  the  first 
sue  signed  the  agreement  as  the  agent  of  A. 
could  not  the  vendor  have  supported  a  bill 
agiunst  A.  for  a  specific  performance  ? 

T.  W.  H. 


legatee's  age.— BAPTISM. 

A.  dying,  leaves  B.  a  legacy  thus  :  "  I  also 
leave  to  B,  — /."  Now,  as  B,  was  not  christened 
till  he  Mras  five  years  old,  by  his  register  he 
stands  only  sixteen,  whereas  his  actiud  age  is 
twenty-one :  the  executor  on  this  account  re- 
fuses to  pay  the  legacv.  Among  other  proofs,  al- 
lowable  in  law,  by  which  an  executor  may  con- 
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aider  himself  authorised  to  pay  a  lejfacy,  would 
an  authenticated  entry  of  B.'b  birth  in  the 
family  bible  by  a  parent  be  sufficient?  And  does 
the  legacy  bear  interest  from  the  death  of  the 
testator^  or  the  majority  of  the  legatee  ? 


Witness. — leoact. 


Testator  by  codicil  bequeathed  a  legacy  to  ji. 
B,  A.  B.  beinfr  a  witness  to  the  wiU,  does 
such  a  request  invalidate  his  attestation,  or  is 
he  thereby  disabled  from  taking  the  legacy? 


WIliL.— WITNESS. — TRUSTEE. 

A,  B,  died  in  1829,  and  by  his  will  devised 
all  his  freehold  and  other  property  to  two  trus- 
teed. The  will  is  attested  by  three  witnesses,  one 
of  whom  is  a  trustee.  Is  the  will  sufficiently  at- 
tested, and  can  the  trustees  pass  the  freehold 
estate?  A  Subscriber. 


TRUSTEE.— PURCHASE. 

^.,  as  trustee  for  sale  under  a  will,  disposes 
of  the  trust  estate  by  public  auction  to  B. ;  af- 
ter which,  and  the  trust  affairs  being  complete- 
S  settled,  he  obtains  a  general  release  from 
I  the  parties  interested  under  the  will.  After 
the  lapse  of  a  short  time  A.  purchases  the  es- 
tate of  B.,  which  he  sold  to  him  in  his  capacity 
of  trustee :  Is  the  re*conveyance  to  the  trustee 
valid  ?  And  would  a  Court  of  Equity,  from 
the  circumstances,  consider  the  connection 
between  the  trustee  and  trust  estate  as  satis- 
factorily dissolved?  W.  T. 


Cflimniiu  IxfD. 

RATING  BUILDINGS. 

In  making  an  assessment  for  the  relief  of 
the  poor,  ought  not  houses  and  other  buildings 
to  be  rated  at  a  less  sum,  in  proportion  to 
their  annual  value,  than  lands? — ^biuldings 
being  liable  to  outgoings  for  repurs,  insur- 
ance, &c.  A. 


FEME  COVERT.— -TRADER. 

Is  a  married  woman  carrying  on  business  for 
her  own  benefit  in  the  county  oi  Middlesex,  by 
virtue  of  a  deed  of  settlement,  subject  to  the 
Bankrupt  Laws  ?  What  remedy  or  remedies 
have  the  creditors  against  her,  or  her  estate, 
for  their  debts  contracted  by  her  in  the  way  of 
trade,  supposing  them  to  have  had  notice  of 
the  settlement,  and  the  trustees  not  to  have 
interfered  in  the  business  ?  Would  a  husband 
be  liable  to  be  sued  with  his  wife  for  her  debts 
contracted  in  her  separato  trade,  if  the  ere- 
ditors  had  no  notice  of  the  settlement,  and 
supposing  the  husband  not  to  have  interfered 
intheln^ess?  Y.  Z. 


PARTNERS. — FORMER  BANKRUPTCY. 

A,  and  B.  contemplate  a  partnership.  A, 
has  been  a  bankrupt  three  times  previously. 
Can  A,*%  former  creditors  come  upon  J?.'s  pro- 
perty in  the  new  concern  ?  Can  tney  have  any 
claim  upon  A.  and  /?.'s  joint  stock  for  a 
larger  amount  than  what  stands  to  the  credit 
of  A,  in  the  books  of  A.  and  B.  ? 

J.T.A. 


titsctitt. 

plaintiff's  death- — SECOND  ARREST. 

A,  arrested  B,  for  the  recovery  of  a  sum  of 
money  alleged  to  be  due  to  him  for  money 
lent  and  advanced,  upon  which  bul  was  put  in 
and  lustified.  A,  died  before  declaration,  by 
which  event,  it  is  presumed,  the  action  became 
abated.  Can  A*9  executor  hold  B.  to  bail  for 
the  same  cause  of  action  without  the  leave  of 
the  Court,  and  without  payment  of  the  costs  in 
the  action  by  .^.?  J.  W.  D. 


ExfD  af  Xatitlotlr  asOi  Ceiumt. 

HUSBAND  AND  WIFE.— DISTRESS. 

A  feme  sole  is  seised  of  lands  in  fee,  and 
lets  the  same  to  a  tenant  from  year  to  year,  and 
marries ;  rent  becomes  in  arrear  during  the  co- 
verture. Who  is  to  distrain,  husband  alone, 
or  husband  and  >vife  conjointly  ?  If  husband 
alone,  will  his  sififnature  to  warrant  of  distress 
suffice,  or  should  the  wife  also  sign? 

J.T.A. 


THE  EDITOR'S  LETTER-BOX. 


In  order  to  comprise  in  the  publication  for 
this  week  some  important  matter,  and  to  dis- 
pose of  the  arrear  of  Reports  and  other  presa- 
ing  articles,  we  have  resorted  to  a  Double 
Number. 

We  have  still  to  request  the  forbearance  of 
some  of  our  correspondents,  of  whose  com- 
munications we  hope  gradually  to  avail  our- 
selves. 

We  presume  J.  S.  did  not  expect  his 
critique  on  **  Aspiro's "  last  letter  to  be  pub- 
Ushea.  We,  however,  recommend  *'  Aspiro  '• 
to  be  more  careful  in  future  as  to  his  com- 
position. 

''  A  Constant  Reader  *'  shall  be  attended  to* 

The  letters  of  S.  T.  B.  and  F.  B.  are  under 
consideration! . 

The  Queries  and  Answers  of  "Gradus;" 
C.  S.;  *-Equitjr;"  T.  O.  B.,  and  "  Spcs," 
have  been  received. 


Srtir  Utqal  4&hwv\^tv. 
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-^—  "  Quod  magiB  ad  nos 

Pertinety  et  neacire  malum  est,  agitamus. 


HORAT. 


ON  THE  LAW  RELATING  TO 
BRIBERY. 


Wb  shall  now  shortly  state  the  principal 
pomts  connected  with  the  Law  of  Bribery 
on  Ejections  for  Parliament,  with  reference 
to  the  alterations  proposed  to  be  made  in  it. 

Before  the  stat.  2  G.  2,  c.  24,  there  are 
not  any  traces  either  of  actions  or  prosecu- 
tions for  bribery  at  elections.  Informations 
for  this  offence  were  not  granted  until 
about  the  time  of  the  general  election  in 
1 754 ;  and  the  first  case  in  which  an  infor- 
mation at  common  law  was  prosecuted  with 
effect  was  the  case  of  Rex  v.  Pitt,  Burr. 
J 335;  1  Bl.  Rep.  642.  S.C. 

By  the  2  G.  2,  c.  24,  it  is  enacted  that  if 
any  person,  having  or  claiming  to  have  a 
right  to  vote  in  the  election  of  any  member, 
shall  ask,  receive^  or  take  any  money  or 
other  reward  by  way  of  gift,  loan^  or  other 
device,  or  agree  or  contract  for  any  money, 
gift,  offiee,  emplo3rment,  or  other  reward^  to 
give  his  vote,  or  refuse  to  give  it,  or  if  any 
'penon  by  himself,  or  any  person  employed, 
by  him,  shall,  by  any  gift  or  reward,  or  by 
any  promise,  agreement,  or  security  for  any 
gift  or  reward,  corrupt  any  person  to  give, 
or  to  forbear  to  give,  his  vote  in  any  such 
election,  such  person  shall,  for  every  such 
offence,  forfeit  the  sum  of  500/. 

By  the  49  G.  3,  c.  118,  it  is  enacted, 
that  "  any  person  giving  or  causing  to  be 
given,  directly  or  indirectly,  or  agreeing  to 
give  any  sum  of  money,  gift,  or  reward,  to 
any  person,  upon  any  agreement  that  such 
person  to  whom  such  gift  or  promise  should 
be  made,  should  by  himself  or  any  other 
person  at  his  solicitation  or  command,  pro- 
cure, or  endeavour  to  procure,  the  return  of 
any  person  to  serve  in  parliament  for  any 
county,  &c.  should,  if  not  returned  him- 
self to  parliament,  for  every  such  gift  or 
promise,  forfeit  1000/. ;  and  the  person  so 
retumed,  and  so  having  given,  &c.,  should 
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be  disabled  and  incapacitated  to  serve  in 
that  parliament  for  s\ich  county,  &c  ;  and 
any  person  receiving  or  accepting,  himself 
or  by  any  other  person,  any  such  sum, 
should  forfeit  500/," 

We  shall  now  briefly  state  the  particu- 
lars in  which  it  is  proposed  to  alter  the 
law  relating  to  bribery  by  a  bill  lately  intro- 
duced in  the  present  parliament.  It  is  first 
proposed  to  repeal  tlie  present  acts  relating 
to  it,  which  we  have  already  noticed,  and  to 
substitute  the  following  penalties  for  those 
imposed  by  them. 

He  who  corruptly  procures  or 
promotes  the  return  of  any  person, 
if  the  offender  holds  office  under 
his  Majesty  -  -  -  £1000 

Any  other  person  so  offending    -       500 

He  who  corruptly  obtains,  or  at- 
tempts to  obtain  any  vote,  for  every 
offence     -  -  -  -       100 

He  who  gives  any  thing  for  loss 
of  time  or  expenses,  or  any  meat  or 
drink  for  voting     -  -  -         50 

He  who  receives  any  thing  for 
voting      -  -  -  -         50 

He  who  threatens  a  voter,  to  com- 
pel or  prevent  his  voting    -  -         50 

Any  candidate,  &c.  giving  or  a)« 
lowing  any  ribbon,  &c.         -  -       10 

And  it  is  further  proposed  to  be  enacted, 
that  if  any  person  shall  procure  or  endea- 
vour to  procure  the  commission  of  any  act 
of  violence  or  intimidation,  or  use  or  cause 
to  be  used,  any  threat,  with  intent  to  pre- 
vent or  hinder  any  person  from  giving  his 
vote,  or  in  order  to  compel  him  to  give  him 
his  vote  for  any  particular  candidate,  he 
shall,  for  every  such  offence,  forfeit  the  sum 
of  50/. 

Doubts  have  been  frequently  entertained 
whether  any  or  what  sdlowance  might  be 
made  by  any  candidate  for  loss  of  time  or 
expenses  in  voting.  See  Bremridge  v.  Camp' 
bell,  5  C.  &  P.  186  ;  Baynton  v.  Cattle,  I 
Moo.  &  Hob.  245.  These  doubts  it  is  now 
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proposed  to  set  at  rest,  by  enacting  that  if 
j»ny  person  shall  at  anytime,  directly  or  in- 
directly, give,  offer,  or  allow,  or  in  any  way 
promise  to  or  for  the  use  or  advantage  of 
any  voter,  any  gift,  reward,  or  compensa- 
tion of  any  kind,  as  a  consideration  in  whole 
or  in  part,  for  any  loss  of  time,  or  expense 
incurred  or  to  he  incurred  by  or  in  travel- 
ling to  or  from,  or  in  attending  at  any  such 
election  for  the  purpose  of  voting,  he  shall, 
for  every  such  offence,  forfeit  the  sum  of 
50/. 

The  supply  in  meat,  drink,  or  entertain- 
ments during  certain  days,  is  to  be  taken  as 
sufficient  evidence  that  such  meat,  drink, 
entertainment,  or  provision,  was  corruptly 
given,  unless  the  contrary  be  proved. 

Members,  together  wiUi  the  other  oaths, 
are  to  take  an  oath  that  they  have  not  been 
returned  corruptly.  A  similar  oath  is  to 
be  taken  by  voters ;  and  if  any  returning 
officer  shall  admit  any  person  to  vote  with- 
out taking  such  oath,  he  shall  forfeit  50/. 

On  any  petition  being  presented  against 
the  return  of  any  member,  the  Committee 
is  to  inquire  into  and  report  upon  any  of- 
fences against  this  act,  charged  to  have 
been  committed  at  any  former  election. 

It  is  further  proposed  to  be  enacted,  that 
it  shall  not  be  lawfiil  for  witnesses  to  object 
to  answer  questions  on  the  ground  of  cri- 
nunating  themselves. 

The  time  for  discovery  is  to  be  limited  to 
three  months  next  after  any  offence  com- 
mitted against  the  act,  instead  of  twelve 
months  after  the  election,  as  under  2  G.  2, 
c.  24,  8.  8. 

Any  person  making  a  false  oath  under  the 
»ct,  shall  be  guilty  of  peijury,  and  be  for 
ever  disabled  to  vote  at  any  election,  or  sit 
in  parliament  for  ever. 

By  the  present  act  the  time  for  recover- 
ing penalties  is  fixed  at  two  years, — as  to 
which  see  2  G.  2.  c.  24,  s.  11  ;  9  G.  2, 
c.  38  ;  Petree  v.  White,  3  T.  R.  5.  It  is 
now  proposed  to  limit  it  to  six  months  after 
the  offence  has  been  committed. 


NEW  BILLS  IN  PARIJAMENT. 


liBTTBRS   PATENT  AMENOUENT. 

This  is  a  Bill  intituled  "  An  act  to  amend  the 
Law  touchinff  Letters  Patent  for  Inventions.** 
The  preamble  recites  that  "  it  is  expedient 
to  make  certain  additions  to  and  alterations  in 
the  present  lu\v,  touching  letters  patent  granted 
to  authors  of  inventions,  as  well  for  the  better 


protectiDg  of  them  in  the  rights  intended  to  be 
secured  by  such  letters  patent,  as  for  the  more 
ample  benefit  of  the  public  iVom  the  same." 

The  following  is  the  substance  of  the  pro- 
posed enactments,  with  some  of  the  more  im- 
portant clauses  set  out  fully. 

1  &  2.  Any  person  having' obtained  letters  pa- 
tent for  any  invention,  may,wfthin  two  years,  en- 
ter a  disclaimer  of  any  part  of  his  specification. 
Such  disclaimer  to  be  filed  by  the  secretary 
of  patents,  and  published.  Residue  of  si)ecifi- 
cation  not  to  be  deemed  void  by  reason  of  want 
of  originality  in  part  disclaimed. — Penalty  on 
secretary  for  neglect  of  publication. — Publica- 
tion of  the  nature  of  the  invention  for  which 
letters  patent  have  been  obtained. 

3.  That  if  any  action  at  law  or  any  suit  in 
equity  shall  be  brought  for  an  account  in  re- 
spect of  anv  alleged  infringement  of  such  let- 
ters patent  heretofore  or  hereafter  granted,  or 
any  scire  facmt  to  repeal  such  letters  patent ; 
and  if  a  verdict  shall  pass  for  the  patentee,  or 
if  a  final  decree  or  decretal  order  shall  be  made 
upon  the  merits  of  the  suit,  it  shall  be  lawful 
for  the  Judge  before  whom  such  action  shall 
be  tried  to  certify  on  the  back  of  the  record, 
or  the  Judge  wuo  shall  make  such  decree  or 
order,  to  giv«  a  certificate  under  his  hand,  that 
the  validity  of  the  patent  came  in  (question  be- 
fore him,  which  record  or  certihcate  being 
given  in  evidence  in  any  other  suit  or  action 
whatever  touching  such  patent,  if  a  verdict 
shall  pass,  or  decree  or  decretal  order  he  made 
in  favor  of  such  patentee,  he  shall  receive  treble 
costs  in  such  suit  or  action,  to  be  taxed  at  three 
times  the  taxed  costs,  unless  theJndge  making 
such  second  or  other  decree  or  order,  or  trying 
any  such  second  or  other  action,  shall  certify 
that  he  ought  not  to  have  such  treble  costs. 

4.  Mode  of  proceeding  in  case  of  appUca- 
tion  for  the  prolongation  of  the  term  of  a 
patent. 

5.  That  any  person  purchasing  from  ano- 
ther the  property  of  and  in  any  invention  by 
him  made,  may  afterwards  obtain  in  his  own 
name  letters  patent,  in  like  manner  as  he  might 
have  done,  in  case  he  had  Iteen  himself  the 
inventor,  and  shall  have  and  enjoy  all  privi- 
leges and  rights,  in  courts  of  law  and  equity 
and  elsewhere,  which  the  inventor  himseu 
might  have  had,  in  case  he  had  obtained  such 
letters  patent.  That  such  purchaser  shall  be 
stated  in/he  specification  to  be  enrolled,  and 
also  tha^ach  purchaser  shall  produce  before 
the  Attorney-General  or  Solicitor  General,  be- 
fore obtaining  such  letters  patent,  the  deed  of 
agreement  of  purchase.  1  hat  in  any  suit  or 
action  touching  such  letters  patent,  brought  by 
or  agunst  such  purchaser,  all  evidence  which 
would  have  been  admissible  against  such  In* 
ventor,  if  he  had  obtained  such  letters  patent, 
and  been  a  party  to  such  suit  or  action,  shall 
be 'admissible  against  such  purchaser,  and  that 
the  inventor  sh^l  not  himself  be  an  admissible 
witness  in  behalf  of  such  purchaser  in  any  such 
action  or  suit.  That  whatever  matter  or  thing 
would  have  made  such  letters  patent  void  or 
voidable  in  case  such  inventor  had  obtained 
such  letters  patent,  shall,  if  proved  in  noy  suit 
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^  action  by  or  agunst  such  purchaser,  also 
make  bis  letters  patent  void  or  voidable. 

6.  What  shall  be  deemed  the  date  of  the 
letters  parent. 

7.  Attorney  General  may  require  the  person 
to  alter  the  title  and  statement  of  the  inven- 
tion. 

8.  Persons  may  sell  or  transfer  their  right, 
or  fprant  licences  to  others. 

9.  That  in  any  action  brought  against  any 
person  for  infringing  any  letters  patent,  the  de- 
fendant, on  pleading  the.  general  issue,  shall 
give  to  the  plaintifT,  and  in  any  scire  fuchg  to 
repeal  such  letters  patent,  the  plaintiff  shall 
file  with  his  declaration,  a  notice  of  any  objec- 
tions on  which  he  means  to  rely  at  the  trial  of 
SHch  action ;  and  no  objection  shall  be  allowed 
to  be  made  in  behalf  of  snch  defendant  or 
piaaiitiff  respectively  at  such  trial,  unless  he 
X>rove  service  of  such  notice  of  objection  upon 
plaintiff  or  defendant  respectively  twenty-one 
days  at  least  before  such  trial.  That  any 
Judge  at  chambers  may,  on  summons  served 
by  ittch  defendant  or  plaintiff  on  such  plaintiff 
or  defendant  respectively,  to  shew  cause  wjiy 
be  should  not  be  allowed  to  offer  other  objec- 
tions whereof  notice  hath  not  been  giveu  as 
aforesaid,  give  leave  to  offer  such  objection,  on 
such  terms  as  to  such  Judge  shall  seem  fit. 

10.  Penalty  for  using,  unauthorized,  the 
name  of  a  patentee,  &c. 


BRIBERY  AT  BLBCTI0N8. 

This  is  entitled  "  a  Bill  more  effectually  to 
prevent  Bribery  and  Corruption,  and  unneces- 
sary Charge  and  Expense  in  the  Election  of 
!V] embers  to  serve  in  Parliament." 

The  preamble  recites,  **  it  is  expedient  that 
the  several  statutes  now  in  force  in  the  united 
kingdom  relating  to  bribery,  and  charge  and 
expense  in  the  election  of  members  to  serve  in 
parliament,  should  be  repealed,  and  that  the 
provisions  therein  contained  should  be  emend- 
ed and  consolidated  in  one  act,  and  that  fur- 
ther and  more  effectual  means  should  be 
adopted  for  the  prevention,  detection,  and 
punishment  of  corruption  in  any  wuy  relating 
to  such  election," 

The  follomng  is  the  substance  of  the  pro- 
posed enactments : 

1.  Certain  statutes  repealed. 

2.  Corruptly  procuring  or  promoting  re- 
turn. 

3.  Corruptly  obtuning  votes. 

4.  Repaying  or  compensating  any  person 
who  has  corrupted  others. 

6.  Using  violence  or  threats. 

6.  Persons  guilty  of  bribery  incapacitated 
from  sitting  in  parliament. 

7-  Allowances  for  loss  of  time  or  expenses 
in  voting. 

8.  Otving  meat,  drink,  or  provision. 

9.  Giving,  meat,  drink,  &c.  during  certain 

)0.  Giving  cockades. 

11.  Persons  reported  by  committee  to  be 
guiKf  of  bribery,  incapacitat9d  from  sitting  in 
parliament. 


12.  Penalty  for  receiving  money  for  voting. 

1 3.  Receiving  compensation  for  loss  of  time, 
or  for  expenses. — Voter  acting  as  counsel,  &c. 

14.  Electors  not  bound  to  serve  as  special 
constables. 

15.  Oath  to  be  taken  by  members  in  the 
House  of  Commons. 

Ui.  Oath  to  be  taken  by  voters. 

17.  Penalty  on  returning  officer's  admitting 
persons  to  vote  without  being  sworn. 

18.  Oath,  to  be  taken  by  returning  officer. 

19.  Corruption  at  former  elections. 

20.  Not  lawful  for  witnesses  to  object  to 
answer  questions  on  the  ground  of  the  same 
criminating  them. 

21.  Discoverer  indemnified. 

2'2.  Making  false  oath  or  giving  false  evi- 
dence. 
23.  Sheriffs  to  publish  notices. 
24    Recovery  of  penalties. 
25.  Limitation  of  proceedings. 


TRANSFER  OF  STOCK.-TITLE. 


In  many,  if  not  all,  the  Loan  Acts,  the  mode 
of  transferring  stock  is  prescribed  by  the  fol- 
lowing words :  "  There  shall  be  kept  in  the 
office  of  the  accountant  in  London,  books 
wherein  transfers  of  stock  shrill  be  entered, 
which  entries  shall  be  signed  fiif  tke  pariieg 
maktHif  mch  trant/ers,  or  by  their  attorneys, 
authorised  by  writiii:(  under  their  hand  an<l 
seal,  and  attested  by  two  witnesses,  and  the 
persons  to  whom  such  transfers  ^\id\\  be  made 
shall  underwrite  their  a(*ceptance,  and  no 
other  method  of  transferring  stock  shall  be 
good."  The  assignment  by  the  stockholder, 
and  the  acceptance  by  the  assignees,  complete 
the  transfer.  The  Bank  have  no  part  in  this 
transaction;  they  have  onlv  to  see  that  it  is 
properly  rci(istered  in  their  hooks. 

The  above  observations  were  made  by  Best, 
C.  J.,  in  Davis  v.  Bank  of  England,  2  Bing. 
393,  where  a  party  sought  a  compensation 
from  the  bank  in  having  allowed  the  stock  to 
be  changed  intu  another  person's  name  under 
a  forged  power,  as  also  for  the  dividends 
which  would  be  payable  thereon ;  and  it  was 
there  decided,  that  such  a  transfer  was  invalid, 
and  that  the  stock  was  still  the  propertv  of  the 
plaintiff,  and  that  he  might  recover  the  divi- 
dends on  such  stock,  although  he  knew  it  had 
been  transferred  some  months  before  under  a 
forged  power  to  another  name,  and  though  he 
had  omitted  to  inform  the  Bank  thereof  and 
did  not  demand  payment  till  after  the  escape 
of  the  offender.  The  following  remarks  will 
be  found  in  Bef^t.C.  J.'s  judgment. 

"  The  Bank  cannot  refuse  to  pay  the  divi- 
dends to  subsequent  purchasers  of  these  stocks. 
It  has  ever  been  the  object  of  the  legislature  to 
give  facility  to  the  transfer  of  shares  in  the 
public  funds.  This  facility  of  transfer  is  one 
of  the  a<!vantages  belonging  to  this  species  of 
property,  and  this  advantage  woula  be  de- 
stroyed if  a  purchaser  wan  obliged  to  look  to 
the  regularity  of  the  transfers  to  all  the  various 
K  2 
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persons  through  whom  such  stock  has  passed, 
it  is  impossible  to  trace  the  title  of  stock,  as 
you  can  that  of  an  estate.  You  cannot  look 
further,  nor  is  it  the  practice  ever  to  attempt 
to  look  further,  than  the  Bank  books,  for  the 
title  of  the  persr'.n  who  proposes  to  transfer  to 
you.  We  know  that  funds  will  not  be  issued 
^rom  the  Exchequer  to  pay  the  dividends  on 
the  stock  in  the  pl.iinlifif's  name,  and  the  same 
stock  in  other  person's  names.  We  feel  that 
these  circumstances  may  occusion  difficulty 
and  embarrassment  to  the  Bank.  We  think, 
however,  that  the  Bank  should  be  subjected 
to  such  difficulty  and  embarrassment,  rather 
than  the  stockholder  should  suffer  injustice. 
It  is  the  duty  of  the  bank  to  see  that  the  power 
is  properly  executed." 

oome  auestions  have  been  raised,  as  to  whe- 
ther stocK  differs  from  other  personal  estate, 
it  having  been  declared  such  iw  the  acts  cre- 
ating it  (see  7  Ann.  c.  7 ;  1  Geo.  1,  c.  19j . 
Since  portions  of  wills  are  obliged  to  be  regis- 
tered! with  the  Bank,  they  have  rather  assumed 
to  see  to  the  specific  legatee  of  stock  having 
that  transferred  to  him  which  the  will  pro- 
fessed to  give,  and  this  even  against  the  exe 
cutor.  That  they  were  not  bound  to  notice 
the  trusts,  was  decided  by  Lord  Rtatlyn,  in  the 
Bank  of  England  v.  Parsons,  6  Ves.  666.  The 
practice  of  resisting  the  transfer  continued  up 
to  the  time  of  the  case  of  Franklyn  v.  Bank  of 
England^  in  which  there  was  a  specific  bequest 
of  stock,  but  no  assent  of  the  executor  shewn. 
The  executor  applied  to  transfer,  and  on  re- 
fusal, a  bill  was  filed,  and  the  Court  of  Chan- 
cery having  directed  a  case,  the  Court  of 
King's  Bench  (9  B.  &  C.  156)  decided,  that 
the  Bank  was  Uable  to  an  action  for  refusing 
to  transfer ;  on  which  a  transfer  was  decreed. 
1  Russ.  576.  Since  this  case,  it  is  undertitood 
the  Bank  no  longer  interferes.  This  proves, 
in  a  measure,  that  stock  is  like  other  specific 
personalty.  And  the  rule  existing  at  the  bank 
IS,  that  all  the  executors  should  join  in  trans- 
ferring the  stock. 

This  seems  to  be  a  rule  adopted  more  for  the 
security  of  the  persons  entitled  to  the  stock 
under  the  will^  than  any  security  to  themselves. 
The  personal  property  of  a  testator  being  at 
the  controui  of  any  one  or  more  of  the  exe- 
cutors, independent  of  the  others,  is  the  most 
probable  cause  of  the  great  strictness  which 
prevailed  in  courts  of  equity  against  the  exe- 
cutor who  joined  in  the  receipt  of  money  or 
other  act  with  his  co-executor,  in  case  auy 
loss  happened  at  a  future  time  through  the 
default  of  the  co-executor.  The  rule,  as  re- 
garded trustees,  was  less  strict,  from  the  cir- 
cumstance of  the  joining  of  both  beiug  requi- 
site in  auy  act  affecting  the  trust  property. 
The  rule,  however,  respecting  executors,  has 
been  much  relaxed  of  late;  as  in  case  the 
party  joining,  for  conformity  sake,  can  shew 
that  the  funds  were  reqiusite,  and  were  applied 
for  the  purposes  of  the  will,  he  may  thereby 
'  exempt  himself  from  the  loss  created  by  the 
default  of  the  co-executor.  See  Sfifphooke  v. 
Hinvhinhrttoke,  11  Ves.  252;  and  16  Ves.  478. 
Brk0  V.  Slokes,  U  Ves.  324-5;   3  Swm.  64  ; 


1  Mer.  712.  Such  being  the  case,  a  partY 
may  not  be  in  danger,  if  he  concurs  with 
his  co-executor,  in  pursuance  of  the  above 
Bank  rule,  if  satisfied  the  sale  is  requisite,  and 
the  proceeds  are  duly  applied. 

But  this  is  far  from  satisfactory,  as  a  party 
may  be  residing  at  a  distance  from  his  co-exe- 
cutor, and  unable  to  judge  of  the  necessity  of 
the  joint  act,  or  the  application  of  the  pru< 
cceds.  It  may  therefore  be  as  well  to  con^- 
der  how  far  this  joining  is  requisite  beyond  the 
rule  above  laid  down.  The  rule  seems  to  have 
arisen  from  the  Bank  considering  that  the  acts 
creating  the  stock  had  made  it  different  in  its 
nature  from  other  personal  pniperty,  and  that 
the  acts  requiring  the  will  to  be  registered 
with  the  Bank,  made  them  trustees  for  the  par- 
ties entitled  under  the  will.  That  they  do  not 
so  become  trustees  is  now  well  established,  and 
that  they  are  not  bound  to  look  beyond  the  le- 
gal title  in  the  executors.  After  a  review  of  all 
the  cases.  Lonl  Gifford  thus  expresses  himself 
(1  Russ.  597):  "  It  must  be  taken  now  to  be 
the  law,  that  stock,  like  all  other  personal  pro- 
perty, is  assets  in  the  hands  of  uie  executor. 
The  consequence  necessarily  foUo.ws,  that  it 
must  vest  in  the  executor ;  and  till  the  execu- 
tor assents,  the  legatee  has  no  right  to  the  le- 
gacy. The  executor  stands  in  the  ordinary 
situation  of  an  executor  claiming  from  the 
Bank,  for  the  purpose  of  administration^  a 
transfer  of  stock  which  the  testator  died  pos- 
sessed of.  The  result  of  the  authorities  is,  that 
he  has  a  right  to  do  so,  notwithstanding  the 
enactments  of  the  statutes  to  which  I  have  al- 
luded; these  enactments  being,  perhaps,  to  be 
reconciled  and  accounted  for  on  the  ground 
mentioned  by  Lord  Thurlow,  viz.  that  a  prori- 
so,  enabling  the  holders  of  stock  to  devise  it» 
was  introduced  with  a  view  to  restrict  the  ope- 
ration of  the  antecedent  clause,  which  mip:hc 
otherwise  have  been  considered  as  preventmg 
the  disposition  of  stock  by  will." 

Stock  in  any  case  does  not  seem  to  dififer 
from  other  personal  property;  and  such  being 
the  case,  the  transfer  by  one  executor  would 
seem  to  be  sufficient,  notwithstanding  the  rule 
laid  down  by  the  Bank.  Where,  however,  the 
executor  has  assented  to  the  specific  legacy, 
there,  of  course,  the  property  has  ceased  to  1>e 
in  the  power  of  the  executor ;  and  of  course, 
with  notice  of  such  assent,  the  Bank  would  be 
justified  in  refusing  the  transfer.  There  is  one 
strong  ground  in  favour  of  the  Bank  refusing 
to  transfer,  viz.  as  each  executor  has  pow«9r  of 
disposing  of  the  personal  estate,  so  may  he 
equally  assent ;  and  in  such  case,  if  one  has 
assented,  the  Bank  may  consider  themselves 
liable  in  case  they  allow  the  other  to  tranafer, 
although  they  have  no  notice  of  the  previous 
assent";  but  such  woidd  not  be  the  case, 
as  the  legal  title  is  not  complete  imtil  the  party 
taking  under  the  will  has  shewn  his  assent  to 
take  the  stock  in  the  Bank  hooks ;  therefqi^  in 
this  case  stock  is  not  different  from  other,  spe- 
cific articles  of  personalty,  to  wluch  th?|execu- 
tor  might  make  a  goocl  tiik  to  a, purchaser 
without  notice  of  the  assent,  possession  be- 
ing  reqiusite  to    complete  the  title.    Where 
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tbe  saiDe  persons  are  both  executors  and  trus- 
tees under  the  will,  and  the  stock  has  been 
Tested  in  their  names,  then  of  course  it  would 
be  requisite  for  all  to  join  in  the  transfer,  as 
that  would  be  considered  an  assent  by  them 
as  executors  that  there  was  sufficient  to  answer 
the  trust,  and  then  the  general  rule  as  to  trans- 
fer by  trustees  would  of  course  prevail.  See 
Skfphooke  V.  ffinehinfjrooAe,  11  Ves.  252. 

It  has  already  been  shewn  that  the  Bank  is 
liable  for  allowing  stock  to  be  transferred  un- 
der a  forged  power.  The  party  who  Jias  been 
thus  defrauded  may  also  recover  tbe  proceeds 
of  the  stock,  if  he  can  trace  them  mto  the 
hands  of  third  parties.  This  last  point  was  de- 
cided in  the  recent  case  of  Marsh  v.  Keating, 
Bing.  N.  S.  198. 

da  the  whole,  stock  may  be  considered  one 
of  the  most  eligible  kinds  of  property  in  the 
kingdom,  as  the  purchaser  has  no  title  to  look 
into ;  and  if  fraud  should  deprive  him  of  it,  he 
has  a  powerful  body,  in  the  Bank,  to  look  to 
for  redress. 


ON  POWERS  OF  ENTRY  ON  THE  NON- 
PAYMENT OF  A  RENT-CHARGE. 


It  is  the  usual  practice  to  secure  the  re-pay- 
ment of  a  rent-charge,  t)y  powers  of  distress 
and  entry  on  the  lands  charged,  either  to  the 
grantee,  or  to  a  trustee  for  him.  It  has  lately 
been  made  a  question,  whether  if  the  rent- 
charge  were  in  arrear,  these  powers  can  be 
exercised  without  any  previous  demand  of  the 
rent-charge,  when  the  words  of  the  powers 
are  silent  in  this  respect. 

As  to  the  power  of  distress,  it  would  seem 
to  be  necessary  to  shew  a  previous  demand  ;• 
but  some  doubt  has  existed,  whether  an  eject- 
ment could  be  brought  by  a  grantee  or  devisee 
under  the  power  of  entry,  without  proof  of  a 
previous  demand.  It  will  be  easy  to  shew  that 
no  reason  exists  for  this  doubt  as  to  the  power 
of  entry. 

In  an  anonymous  case  in  Dyer,  ^  it  was  held, 
that  no  demand  by  the  devisee  of  a  rent-charge 
was  necessary  to  be  made  before  the  exercise 
of  a  right  of  entry,  and  even  that  the  heir  of 
the  grantee  might  so  enter,  after  the  death  of 
the  grantee.    In  Pearson  v.  Sorrel,^  Pember^ 


•  See  Anon.  Dyer,  348  a ;  but  see  Kind  v 
Amera,  Hatton,  23;  Browne  v.  Dunnery^  Ho- 
bart,208. 
^Dv.348,a. 

«  2  Show.  185 ;  I  Vin.  Abr.  608. 


ion^  C.  J.  held  at  Nin  Prias,  that  if  legacies  be 
given  by  will,  with  a  direction,  that  in  case  of 
non-payment,  the  legatees  may  enter  and  en- 
joy the  profits  of  such  and  such  land  till  satis- 
fied, no  demand  is  necessary,  for  it  is  no  for- 
feiture, but  an  executory  devise,  although  there 
be  no  time  and  place  appointed  for  payment ; 
and  the  reporter  adds,  ''  so  was  the  case  of 
Tyrrel  v.  Gossick  here. "  In  the  case  of  Jem- 
mott  V.  Cowletfy  ^  a  rent-charge  in  fee  was 
given,  with  power  for  the  grantee,  his  heirs,  &c. 
if  the  rent  should  be  in  arrear,  to  enter  iuto 
thelands,  and  hold  them  until  they  should  be  sa- 
tisfied tbe  rent.  As  reported  by  Keble,  it  appears 
there  was  a  question  as  to  the  sufficiency  of 
a  demand  made  in  this  form :  "  I  come  to  de- 
mand ; "  and  this  was  held  to  be  sufficient,  the 
entry  being  by  way  of  distress,  and  not  penalty 
of  forfeiture.  It  is  to  be  observed,  that  when 
the  entry  is  for  a  forfeiture,  a  demand  is  clear- 
ly necessary.* 

The  point  has  come  before  the  Court  in  a 
very  recent  case, '  in  which  the  circumstances 
were  these : 

Ejectment  for  lands  in  the  county  of  York. 
At  the  trial  before  Alderson,  J.,  at  the  York 
Spring  Assizes,  1832,  the  plaintiff*  was  non- 
suited, subject  to  the  opinion  of  this  Court 
upon  the  following  case  :— 2l8t  August,  J  800. 
Thomas  Bias  the  elder,  devised  the  premises  to 
his  son  Thomas  in  fee,  subject  to  an  annuity 
of  30/.  to  his  daughter  Hannah,  ( the  lessor  of 
the  plaintiff',)  payable  quarterly,  which  he 
thereby  charged  upon  the  said  lands ;  and  the 
testator  declare<l  his  will  to  be,  that  if  the  an- 
nuity should  be  unpaid  for  twenty  days  after 
the  (lay  of  payment,  being  lawfully  demanded, 
it  should  be  lawful  for  Hannah  to  enter  and  dis- 
train ;  and  in  case  the  annuity  should  be  be- 
hind and  UDpctid  for  forty  days  next  after  any 
of  the  days  of  payment,  it  should  be  lawful  for 
Hannah  to  enter  into  and  enjoy  the  lands  so 
charged,  and  receive  the  rents,  issues,  and 
profits  thereof,  for  her  own  use  and  bene6t, 
until  she  should  be  thereby  paid  and  satisfied 
all  the  arrears  of  her  annuity,  with  all  costs, 
&c.,  or  until  the  person  then  entitled  to  imme- 
diate posession  of  the  premises  should  pay  her 
all  the  arrears  of  the  annuity  incurred  before, 
and  that  should  be  incurred,  during  such  times 
as  they  should  respectively  receive  the  rents, 
issues,  and  profits  thereof,  or  be  entitled  to  re- 
ceive the  same,  together  with  all  costs,  &c. 


d  1  Saund.  112b;  1  Keb.  784;  I  Lev.  170. 
e  Com.  Dig.  Rent,  (D.  3.)  a;  Doe  v.  iJ/flr*- 
/i?ri,2B.&C.490.  ^^         .,, 

^  Doe.  d.  Biass  v.  fforsley,  3  Nev.  &  IM, 

567. 
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Upon  the  death  of  the  testalor  in  1802,  his  loa 
Thomas  entered,  and  resided  on  the  premises 
till  1829,  when  he  let  tbero  to  Messrs.  W-  & 
tt".,  who  continued  in  possession  as  his  tenants 
till  Lady  Day  1830.  Certain  persona  to  whom 
the  premises  had  been  mortgaged,  then  took 
possession,  and  continued  in  possession  tmtil 
Lady  Day  IBlJl,  when  the  defendant  entered 
as  tneir  tenant.  The  annuity  was  in  arrear 
from  1823  to  1828.  Messrs.  W.  &  W.,  and 
afterwards  the  mortgagees,  by  themselves  or 
their  tenant,  have  regularly  paid  the  annuity 
to  Hannah  daring  the  time  they  have  had  pos- 
session. No  demand  of  payment  of  any  of  the 
ipiarterly  payments,  or  arrears  of  annuity,  or 
of  possession  of  the  lands,  was  proved.  The 
jury  found,  that  five  years  of  the  annuity  from 
1823  to  1828,  still  remained  unpaid  at  the  time 
of  the  bringing  of  the  ejectment.  The  learned 
Judge  being  of  opinion  that  a  demand  was  ne- 
cessary, nonsuited  the  plaintiff. 

After  the  case  was  argued.  Lord  Penman, 
0.  J.  said, — ••  The  question  was,  whether  the 
annuity  being  unpdd  for  six  weeks,  a  demand 
of  it  was  necessary  before  the  right  ot  entry 
for  nonpayment  accrued.  At  the  trial,  my 
brother  /ilderson,  nonsuited  the  plaintiff  for 
want  of  a  demand,  after  consulting  my  brother 
Puiieion.  This  circumstance,  ratlier  than  any 
doubt  entertained  by  the  Court  on  the  argu- 
ment, made  us  pause  before  we  came  to  a  de- 
cision. But  we  have  reason  to  believe  that 
the  learned  Judge  who  presided  at  the  trial, 
acted  from  no  strong  or  decided  opinion;  and 
the  judgrtient  I  am  about  to  pronounce,  has 
the  concurrence  of  Mr.  Justice  Patteson.*' 
After  stating  some  of  tlie  rases  before  ad- 
verted to,  bis  Lordship  delivered  judgment 
for  the  plaintiff. 


PRIVILEGE  FROM  ARREST. 


WRIT  OF  PRIVILSQE. 

To  the  Editor  of  the  I^egat  Observer, 

Sir, 
Obskrting  in  your  last  Analytical  Digest, 
under  the  head  "  Arrest,"  an  abstracted  report 
of  the  case  of  the  King's  Somerset  Herahl 
{Leslie  v.  Disneif),  which  case  is  likewise  re- 
ported in  Crom.  Mee.  &  Roscoe,  578,  and 
3  Dowl.  437, 1  beg  leave  to  call  your  attention 
to  the  following  facts  and  circumstances  that 
subsequently  took  place  in  reference  to  that 
case. 

On  the  applicatiou  made  bv  Mr.  Kelly  to  the 
Court  of  Exehequer  last  Micnaclmas  term,  for 
the  defendant's  discharge,  an  affidavit  made 
by  defendant,  precisely  similar  to  the  one  I 
now  send  you,  was  produced  and  read  on  his 
behalf;  yet  the  (youkt  left  him  to  his  writ  of 
privilege.    The  defendant's  attorney  conceiv- 


ing that  no  writ  of  nriril<»e  was  iMoaUe  for 
the  King'  Somerset  Herald,  made  inquiries  on 
the  sabject,  the  result  whereof  is  stated  in  his 
affidavit  sent  herewith.  He  therefore  took  out 
a  Judge's  summons  to  shew  cause  why  the  de- 
fendant should  not  be  discharged  out  of  the 
custody  of  the  marshal,  &c.  upon  entering  a 
common  appearance.  This  summons  was  op- 
posed by  counsel  (Mr.  ChUty).  The  defend- 
ant's attorney  thought  the  matter  so  clear  that 
be  did  not  deem  it  necessary  to  put  his  client 
to  the  expense  of  counsel ;  and  after  tlie  ques- 
tion had  been  fully  conddered,  Mr.  JuHice 
Bosangvei,  who  communicated  with  bis  learned 
brethren  Patteson  and  Gurney,  ordered  *•  that 
the  defendant,  upon  entering  an  appearance, 
be  discharged  out  of  the  custody  of  the  mar- 
shal of  the  King's  Bench  Prison  as  to  this  ac- 
tion, he  being  privileged  from  arrest,  the  said 
defendant  hereby  undertaking  to  bring  no  ac- 
tion."   Dated  Ut  April,  1835. 

The  Courts  having  for  a  long  series  of  years, 
as  appears  by  reported  cases,  left  parties  claim- 
ing privilege  from  arrest  to  their  writ  of  pri- 
vilege, without  taking  into  their  consideration 
whether  such  a  writ  was  or  was  not  issuable,  i 
have  thought  it  to  be  my  duty  to  funiiah  you 
with  the  particulars  of  this  case,  as  no  duubt  it 
will  be  a  standing  decision,  and  therefore  direct 
the  profession  as  to  future  practice  on  the  sub- 
ject. J.  P. 


We  have  received  this  communication  from 
the  defendant's  attorney,  and  have  seeii  the 
original  affidavits,  of  which  the  following  is  the 
substance : 

The  affidavit  of  the  defendant's  attorney  statf^l, 
that  in  Michaelmas  term  last  an  application 
was  made  to  discharge  the  defendant  out  of 
custody,  on  the  ground  that  he  was  his  Majes- 
ty's Somerset  Herald  at  Arms,  and  privileged 
from  arrest ;  that  such  application  was  opposed 
on  the  part  of  the  plaintifl^,  and  the  Court ,  with- 
out deciding  the  question,  whether  the  defend- 
ant was  Or  was  not  privileged^  left  him  to  his 
writ  of  privilege.  An  application  to  the  Clerk 
of  the  Crown  in  Chancery  was  made,  and 
the  Clerk  stated  that  no  such  writ  had  to  his 
knowlege  ever  been  issued  from  his  office,  nor 
did  he  believe  that  any  such  writ  of  privilege  was 
issuable  for  his  Majesty's  Somerset  Herald  at 
Arms.  The  Clerk  of  the  Petty  Bag  Office  tho 
stated  that  no  such  writ  had  ever  issued  from 
the  Petty  Bag  Office,  he  having  carefully  search- 
ed to  ascertain  if  any  such  writ  had  ever  so 
issued,  and  that  iu  his  opinion  no  writ  of  privi- 
lege could  is»ue  for  his  Majesty's  Somerset 
Herald  at  Arms;  and  that  the  granting  of  writs 
of  privilege  were  restricted  to  officers  whose 
admissions  were  recorded  in  the  courts  from 
which  such  writs  of  privileges  respectively  is- 
sued. The  Signer  of  tlie  Writs  in  the  Court  of 
King's  Bench,  tlie  Prothonotary  in  the  Court  of 
Common  Pleas,  and  the  Signer  of  the  Writ$  in 
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tbe  Court  of  Exchequer,  likewise  stated  that 
the  only  writs  of  privilege  issued  by  them  res- 
pectively were  writs  of  privilege  for  the  attor- 
neys and  other  othcers  of  the  said  courts  res- 
pectively, and  that  such  writs  of  privilege  are 
not  issued  without  a  certificate  from  the  pro- 
per officers  of  the  said  courts  respectively,  cer- 
tifying that  the  person  claiming  such  writ  is  au 
attorney  or  officer  of  the  said  courts  respect- 
ifcly. 


The  defendant's    affidavit  stated,    that  by 
letters  patent  under  the  great  seal  of  Great 
Britain,  bearing  date  the  'i3d  day  of  Septem- 
ber,  1813,  he   the  defendant    was    appointed 
his  Majesty's  Somerset  Herald  at  Arms ;  and 
by  such  letters  patent  all  the  rights,  privileges, 
and    immunities   appurtenant    to    the    office 
of  Somerset  Herald  were  granted  to  and  con- 
ferred upon  him,  and  he  hath  ever  since  filled 
the  duties  of  such  office,  and  now  remains  such 
herald. — ^That  as  such  herald,  he  is  one  of  the 
King's  servants  in  ordinary,  and  receives  a  sa- 
lary and  other  fees  from  the  Lord  Chamberlain 
of  his  Majesty's  household,  and  has  the  livery 
or  dress  of  office ;  and  he  also  receives  fees  as 
one  of  the  King'*  houseiiold  servants,  on  all 
creations  of  title  bv  his  Majesty. — That  his 
duty  is  to  attend  his  Maj^iaty  personally,  where- 
ever  and  whenever  required ;  and  that  he  is 
liable  at  any  moment  to  be  required  so  to  at- 
tend, and  that  he  hath  on  many  occasions  per- 
sonally attended  upon  •  he  persons  of  bis  late 
Majeaiy  KinsrGcotgc  ihc  Fourth,  and  of  his 
preaent  Majesty,  in  tb/u  fulfilment  of  his  duties 
as  such  herald ;  and  among  other  duties,  to  at- 
tend his  Majesty  upon  all  occasions  of  his  Ma- 
jesty's going  down  to  open  or  prurogue  parlia- 
ment, upon  all  royal  marriages  or  funerals,  on 
his  Majesty's  public  attendance  at  the  Chapel 
Royal,  upon  coronations,  upon  all  Saints  and 
Collar  days,  upon  all  installations  and  investi- 
tarea,  and  on  other  state  occasions  and  public 
ceremonialH.— That  on  the  late  oicasion  of  hss 
Majesty's  opening  parliament,  he  was,  among 
other  heralds,  summoned  to  attend  his  xMa- 
iesty,  but  could  not  do  so  by  reason  of  his 
being"  detained  in  the  custody  of  the  marshal 
of  the  King's  Bench  prison. 


That  it  appears  by  the  records  of  the  College 
of  Arms,  that  in  or  about  the  month  of  Novem- 
ber, 1693,  Peers  Manduit,  Windsor  Herald  at 
Arms,  was  arrested  and  detained  in  custody  by 
the  Sheriffs  of  London,  by  virtue  of  a  writ  of 
c^las,  i»sued  out  of  the  Court  of  Common 
Pleas  against  him  at  the  suit  of  Mary  Deeble, 
aad  that  such  arrest  took  place  during  the 
privilege  of  Pariiament.— That  the  said  Peers 
Manduit  presented  a  petition  to  the  House  of 
Lords,  complaining  of  a  breach  of  privilege  of 
Parliament,  and  petitioning  to  be  discharged 
out  of  custody,  be  being  such  Herald  as  afore- 
said, and  therefore  the  Kind's  servant  in  ordin- 
ary,  and  that  such  petition  being  brought  into 
P^rllaioeaty  it  was  questioned  by  tbe  Earl  of 
Mulgrave  whether  the  Heralds  were  the  King's 
servants  within  the  check  roll  of  the  house-  I 


hold ;  and  thereupon  the  same  petition  was  re- 
ferred to  the  committee  of  privileges,  and  the 
committee  were  furnished  with  the  foUuwiog 
certificates,  namely,  a  certificate  of  first  gentle- 
man usher,  dated  the  16th  day  of  November 
1693,  certifying  that  the  King's  Heralds  and 
pursuivants  at  arms  are  included  in  the  list  of 
King's  servants,  who  receive  fees  of  honor  up- 
on Knights,  Baronets,  &c.,  and  do  receive  their 
shares  of  those  fees  as  being  the  King's  seriants 
b\'  virtue  of  the  patent  under  tbe  Great  Seal  of 
England,  whereby  he  the  said  usher  was  em- 
powered to  receive  and  pay  the  same :  Al$o  a 
certificate  of  the  Board  of  tireen  Cloth,  dated 
the  20th  day  of  November,  1693,  certifying 
that  the  Heralds  at  Arms  had  allowed  tbem 
upon  the  establishment  amoug  the  oibcers  of 
their  Majesties'  household,  in  the  year  16()2,  a 
mess  of  meat  upon  festival  days,  and  that  they 
were  and  had  been  assessed  and  rated  amongst 
their  Majesties'  household  servants  for  all  the 
then  late  taxes  charged  by  act  of  parliament, 
notwithstanding    their    residences    in   town : 
Also  a  certificate  of  the  Lord  Chamberlain  of 
his  Majesty's  Household,  dated  on  the  same 
16th  day  of  November,  certifying  that  the 
King's  iieralds    and    Pursuivants    of  Arms, 
being  their  Majesties'  servants  in  ordinary,  did, 
upon  notice  from  him  the  said  chamberlain, 
attend  their  Majesties'  royal  persons  in  their 
proceedings  to  parliament  and  going  to  chapel, 
and  upon  all  other  public  ceremoniei«,  accord- 
ing to  the  duty  of  their  places,  whenever 
they  should  be  thereunto  commanded:  And 
also  a  certificate  of  *'  Robert  Nott,  Deputy," 
dated  the   l7th  day  of  November  aforesaid, 
certifying  that  the  King's  Heralds  and  Pur- 
suivants of  Arms,  as  being  their  Majesties'  ser- 
vants in  ordinary,  attending  immediately  upon 
their  Majesties'  person,  do  wear  their  Malesties' 
livery,  namely,  coats  of  their  Majesties  arms, 
provided  for  them  at  their  Majesties' charge,  and 
delivered  to  them  out  of  their  Majesties' great 
wardrobe,and  that  the  said  Peers  Manduit,  Wind- 
sor Herald,  had  had  and  received  such  livery  out 
of  their  Majesties'  wardrobe,  as  belonging  to 
his  said  office  of  Windsor  Herald  to  their  Ma- 
jesties ;  and  that  by  an  order  of  the  House  of 
Lords,  directed  to  the  Sheriffs  of  London  and 
Middlesex,  and  dated  the  21st  day  of  Novem- 
ber aforesaid,  made  upon  the  report  of  the  Lords' 
Committee  for  privileges,  setting  forth  that  their 
Lordships  had  considered  the  said  petition,  and 
were  of  opinion  that  the  said  Peers  Manduit 
ought  to  be  allowed  privilege  of  parliament, 
as  being  one  of  the  King's  servants ;  and  *'  It 
was  ordered  by  their  Lordships,  that  the  said 
Peers  Manduit  should  be,  and  he  was  thereby 
discharged  from  the    imprisonment  and  re- 
straint he  then  laid  under  at  the  suit  of  Mary 
Deeble." 
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REVIEW. 

A  Practical  Treatise  on  the  Law  of  Life 
Anmtities,  mih  the  Statutes  and  Pre- 
cedents f  to  which  are  added.  Observations 
on  the  present  System  of  Life  Assurance, 
and  a  Scheme  Jot  a  New  Company,  with 
various  Tables.  By  James  Birch  Kelly, 
of  the  Inner  Temple.  London:  A.Max- 
well. 1885. 

There  are  several  works  on  the  subjects  of 
Life  Annuities  and  Life  Assurance — some 
of  them  treating  of  the  law  only,  and  others 
of  the  nature,  policy,  and  principles  of  the 
transactions  to  which  the  law  applies.  In 
the  volume  before  us  Mr.  Kelly's  object  has 
been  to  furnish  a  plain  and  practicid  state- 
ment of  the  Law  of  Life  Annuities,  includ 
ing  the  Cases  decided  to  the  present  time  ; 
and  he  has  limited  himself  to  such  trans- 
actions as  come  within  the  scope  of  the 
Annuity  Acts.  He  has  endeavoured,  in 
particular,  to  make  the  work  useful  to  soli- 
citors, with  reference  particularly  to  sum- 
mary applications  to  the  Courts  for  redress. 

"  Pains  bare  been  taken  to  procure  every 
decision  of  importance  since  the  last  act  of  53 
Geo.  3,  c.  141,  (A.  D.  1813).  while  many  de- 
cisions under  the  former  statute,  which  have 
now  become  inapplicable,  have  been  omitted. 

"  The  alteration  of  the  law  concerning  bank- 
rupts and  insolvent  debtors,  so  far  as  it  relates 
to  annuities,  has  also  been  rei^'arded. 

"  The  subject  is  divided  into  chapters,  em- 
bracing the  history  and  nature  of  life  annui- 
ties— an  inquiry  how  far  they  have  been  deem- 
ed within  the  usury  laws— an  analysis  of  the 
act,  with  the  reported  decisions  under  each 
section — the  remedies  afforded  in  cases  of  bank- 
ruptcy  and  insolvency — an  examination  of  the 
jurisdiction  of  the  courts  of  law  and  equity-^ 
observations  on  the  practice  of  annuities,  and 
the  remedies  of  the  grantee  and  grantor.  An 
appendix  is  sultjoined,  containing  a  collection 
of  the  most  useful  and  approved  modern  pre- 
cedents ;  and  all  the  annuity  acts  will  be  found 
at  the  commencement  of  the  work. 

"  The  value  of  life  annuities  must  obviously 
depend  on  a  variety  of  data — on  the  nature  of 
the  security — ^thc  age  of  the  parties — and  the 
value  of  money  at  the  time  of  the  contract,  as 
well  as  the  probabilities  of  its  fluctuation.  Nu- 
merous incidental  circumstances  also  frequent- 
ly occur  at  the  time  to  influence  the  judgment 
of  the  parties  concerned ;  and  the  eligibility  of 
the  transaction  must  ultimately  be  decided  by 
the  degree  of  risk  which  the  purchaser  is  dis- 
posed to  incur.  Several  of  the  elements 
of  the  calculation  are  incapable  of  being  re- 
duced to  rule;  but  the  author  has  endea- 
voured to  concentrate  as  large  a  portion  as 
possible  of  the  means  of  information  on  the 
subject,  by  furnishing  the  reader  with  the  latest 
and  best  tables,  some  of  which  have  never  ap- 


peared in  any  former  work.  To  estabUsh  the 
value  of  these  tabks,  it  is  only  necessary  to  name 
the  author's  much  esteemed  friend,  Mr.  Fin- 
laison,  as  their  framer,  who  b  too  well  known, 
both  in  this  country  and  throughout  Europe, 
for  his  profound  knowledge  in  the  science  of 
financial  mathematics,  to  render  comments 
necessary.'* 

The  author  gives  a  concise  account  of 
the  progress  of  annuity  transactions,  the 
origin  of  which  he  ascribes  to  the  Ustuy 
Laws;  and  then  proceeds  to  the  legfd 
definition  of  an  annuity,  and  classes  each 
kind  under  its  appropriate  head.  An  ana- 
lysis of  the  Annuity  Act  follows,  with  de- 
cisions under  each  section.  The  practice 
in  these  transactions  is  then  detailed.  The 
remedies  of  annuitants  are  next  treated  of 
in  cases  of  bankruptcy  and  insolvency,  and 
the  valuation  of  annuities.  He  then  con- 
siders the  jurisdiction  of  the  Courts  in  aa- 
nuity  transactions,  both  at  law  and  m 
equity.  The  various  remedies  of  grantees 
and  grantors  are  next  stated,  including  the 
setting  aside  deeds,  laches,  and  costs.  Such 
is  a  short  outiine  of  the  contents  of  the  vo- 
lume ;  and  the  several  matters  treated  of  are 
accompanied  by  numerous  remarks  and 
directions,  which  appear  to  us  to  be  judi- 
ciously made,  and  likely  to  be  useful  to  the 
practitioner  in  this  branch  of  tiie  law  of 
property. 

Mr.  Kelly  has  also  directed  his  attention 
to  Life  Assurances ;  but  he  does  not  enter, 
except  briefly  and  incidentally,  on  the  law 
of  tluit  subject,  but  describes  the  respectxye 
advantages  proposed  by  the  several  Metro- 
politan Insurance  OflSces,  and  concludes 
with  a  Scheme  for  a  Mutual  Life  Assurance 
Company,  with  a  scale  of  premiuikns  framed 
expressly  for  it,  on  terms  most  advantageous 
to  the  assured,  and  on  a  scale  of  premiums 
as  low  as  is  consistent  with  safety. 


LOCAL  COURTS— MUNICIPAL 
CORPORATIONS. 


In  our  last  Number  (p.  1 13)  we  stated  our 
general  approval  of  the  leading  objects  of 
the  Municipal  Corporations  BiU,  but  had  not 
then  an  opportunity  of  considering  the  ef- 
fect of  the  proposed  extension  of  ^e  juris- 
diction of  the  old  Borough  Courts.  It  is 
materiel  for  the  profession  to  notice  the 
clauses  on  this  subject,  llie  98th -section 
extends  the  jurisdiction  to  actions  of  BSSUHp- 
sit,  covenant,  and  debt,  whetiisr  by  spe* 
cialty  or  not ;  also  to  trespass,  trover  »<  ud 
ejectment,   provided  that  the  datnages  or 
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lent  sought  to  be  recovered  shall  not  exceed 
20/.     T%e  follo^ng  is  the  section : 

**  That  in  every  borough  in  which  by  charter 
or  custom  there  is  or  ought  to  he  holden  a 
court  of  record  for  the  trial  of  civil  actions, 
not  reiculated  by  the  provisions  of  any  local  act 
of  parliament,  the  recorder,  or  in  the  absence 
of  the  recorder,  or  in  case  there  shall  not  be  a 
recorder,  the  mayor  of  such  borough  shall  be 
the  judge  of  such  court ;  and  every  such  judge 
shall  hold  the  said  court  at  sucn  times  and 


ivould  be  attempted  in  regard  to  the  adminis- 
tration of  justice  in  these  Local  Courts  than 
extending  their  jurisdiction  to  actionsfbr  sums 
under  10/.,  and  enabling  them  to  try  causes 
sent  from  the  Superior  Courts  under  20/. ; 
but  'that  in  all  cases  they  were  to  be  con- 
fined to  the  recovery  of  debts,  and  that  ac- 
tions in  ejectment,  trespass,  covenant,  and 
other  important  cases,  would  be  reserved 
for  the  Superior  Courts.  The  enlarged  scope 


FURTHER  OBJECTIONS  TO  THE 
IMPRISONMENT  FOR  DEBT  BILL. 


places,  and  with  such  rules  of  practice,  and  of  the  Bill  requires  serious  consideration, 
with  the  same  powers  and  jurisdiction  as  be- 
longed to  the  said  court  at  the  time  of  passing 
this  act.  That  in  everv  case  in  which  such 
court  had  not,  before  the  passing  of  this  act, 
authority  to  try  such  actions  as  are  hereinafter 
next  mentioned,  such  court  shall  have  autho- 
ritT  to  try  actions  of  asutmpsU,  covenant,  and 
deit,  whether  the  debt  be  by  specialtp  or  on 
simple  contract,  and  all  actions  of  trespass 
or  trover  for  taking  goods  and  chattels,  pro- 
vided the  sum  or  damages  sought  to  he  re- 
covered shall  not  exceed  twenty  pounds,  and 
aU  actions  of  ejectment  between  landlord  and 
tenant,  wherein  the  annual  rent  of  the  premises 
of  which  possession  is  sought  to  be  recovered 
shall  not  exceed  twenty  pounds.  That  every 
such  judge  respectively,  from  time  to  time. 


may  make  rules  for  regulating  the  practice  of 
suc»  court  over  which  he  presides ;  but  so  that 
no  such  rules  shall  be  of  force  until  they  shall 
have  been  allowed  and  confirmed  by  three  or 
more  Judges  of  the  Superior  Courts  of  Com- 
mon Law  at  Westminster." 

The  99th  section  relates  to  the  appoint- 
ment of  Registrars  and  other  Officers  of 
Courts,  ax^  is  as  follows : 

**  That  the  council  of  every  borough  in 
which  there  shall  be  holden  a  court  of  record 
for  the  trial  of  civil  actions  as  aforesaid,  shall 
^ipoint  a  registrar  of  such  court,  and  such 
other  officers  and  servants  as  are  necessary  for 
carrying  on  the  business  and  executing  the 
process  of  snch  court.  That  no  registrar  or 
other  officer  of  such  court  shall,  by  himself  or 
bis  partners,  practise  as  an  attorney  in  such 
court." 

Section  100  provides  that  existing  suits 
daU  not  abate.     It  is  as  follows : 

**  That  no  suit  commenced  in  any  court  of 
record  in  any  borough  before  the  first  day  of 
March,  1836,  shall  abate  by  reason  of  any 
diange  that  shall  have  been  worked  in  the  con- 
stitution of  such  court  by  the  provisions  of  this 
act,  but  that  the  same  may  be  heard  and  deter- 
nined  as  if  it  had  beeu  commenced  before 
snch  judge." 

We  presume  the  power  remains  of 
jemoving  the  actions  from  these  Local 
Courte  to  the  Superior  Courts,  either  for 
tbe  purpose  of  trial,  or  after  trial  to  take 
t2i8  opinion  of  the  Judges  at  Westminster 
HalliOBf  the  kw  of  the  case. 

W«  I  had  understood  that  nothing  more 


We  deem  it  important  to  bring  to  the  notice 
of  our  readers  the  following  remarks,  made  by 
Mr.  Freshfield,  on  the  effect  of  this  Bill  on  the 
Judges  of  the  Court  of  Review,  and  the  Judges 
of  the  Insolvent  Debtors'  Court.  \^liilst  en- 
gaged more  especially  in  promoting  the  inter- 
ests of  the  profession  at  large,  we  are  desirous 
not  to  lose  sight  of  what  is  due  to  the  Judges 
of  every  Court ;  and  we  think  the  observations 
of  Mr.  Freshfield  (as  reported  in  the  Mirror  of 
Parliament),  are  most  important. 

**  The  bill  in  its  present  form  (said  Mr.  Fresh- 
field), materially  affects  two  courts  of  justice 
erected  for  administering  the  effects  of  debt- 
ors,— ^the  one  called  the  Bankruptcy  Court,  and 
the  other  called  the  Intwlvent  Debtors'  Court ; 
— and  it  appears  to  be  intended  that  the  judges 
of  the  Bankruptcy  Court,  with  the  exception  of 
the  chief  judge,  shall  act  as  commissioners  for 
carrying  mto  effect  such  of  the  matters  to  be 
transacted  under  the  proposed  act,  as  are  of  a 
ministerial  character ;  and  as  1  consider  such 
an  office  beneath  tbe  dignity  of  those  learned 
persons,  and  inferior  to  the  duties  which  they 
engaged  to  perform,  when  they  became  judges 
of  the  Court  of  Bankruptcy,^  must  hope  that 
my  honourable  and  learned  friend  Sir  J.  Camp- 
bell, obtained  the  distinct  concurrence  of  those 
judges  so  to  be  employed,  because  it  must  be 
considered  that  quitting  the  bar,  at  which  each 
had  attained  to  the  rank  of*  King^s  Counsel, 
they  were  promoted  to  an  office  of  higher  rank, 
ana  could  not  be  required,  without  their  own 
voluntaryassent,  to  take  upon  themselves  duties 
scarcely  consistent  with  their  former  stations. 
"  Assuming,  however,  that  this  point  is  well 
understood  between  the  judges  and  my  ho- 
norable and  learned  friend,  there  remains  an- 
other consideration  in  relation  to  the  judges  of 
the  Bankruptcy  Court,  upon  which  I  am  anx- 
ious to  see  that  justice  is  done,  and  1  feel 
equally  sure  that  my  honorable  and  learned 
fnendi  and  the  house,  will  participate  in  that 
desire.  * 
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The  Judges,  including  the  Chief  Judge,  are    transfer  from  the  Court  all  that  business  which 

to  have  duties  cost  upon  theui,  under  this  act,"*  ■*  —  ——*"'•  ♦-  •-..««-..•    — -i  *u —  1^  :.. 

of  a  judicial  character,  and  probably  to  a  very 
serious  extent ;  and  I  am  sure  it  will  be  (*on> 
ceded  to  me,  that  the  salaries,  attached  to  the 
ofliccs  of  tlie  judoes,  were  assigned  without  the 
contemplation  of  duties  other  than  tho»e  point- 
ed out  by  the  Bankruptcy  Court  Act ;  ana  look- 
ing at  tlieir  rank  at  the  bar,  and  the  extent  of 
the  practice  they  abandoned  to  accept  the 
judicial  office,  it  will  not  be  suggested  that  the 
salaries  assigned  were  too  large.  I  can,  tliere- 
fore,  have  no  hesitation  in  asserting  on  behulf 
of  those  learned  persoun,  that  the  duties  to  be 
cast  upon  them  under  the  law  now  in  progret^s, 
roust  in  common  justice,  carry  with  them  a 
claim  to  commensurate  additional  remuncra- 
tion. 

"  If  the  view  I  take  be  right,  and  f  trust  that 
no  doubt  will  occur  to  any  one,  then  I  think,  I 
shall  not  be  considered  unreasonable  in  asking 
that  before  the  bill  proceeds  another  stage, 
my  honorable  and  learned  friend  should  at 
once  declare  his  intention  to  see  th;it  justice 
be  done  to  the  learned  Judges,  and  thut  the 
necessary  forms  should  be  adopted  to  entitle 
him  to  make  provision  in  the  bill  for  the  addi- 
tional remuneration;  and  I  am  the  more  desir- 
ous that  he  should  now  declare  his  intentions, 
because  it  appears  to  me  that  it  is  the  duty  of 
this  House  to  take  care  that  such  provision  be 
made,  and  that  it  is  the  dutv  of  any  member, 
■  '        '       bill. 


having  the  conduct  of  sue^  a  bill,  to  shew, 
beyond  all  question,  to  those  upon  whom  iudi- 
cial  duties  are  to  fall,  that  justice  will  be  done, 
and  that  they  are  not  to  be  placed  in  a  situa- 
tion inconsistent  with  their  station,  and  be  re- 
quired to  petition  this  house  for  that  to  which 
ill  strict  justice  they  are  entitled ;  and  it  h 
because  I  feel  that  it  would  be  indelicate  to 
render  an  application  from  the  Judges  neces- 
8ary»  that  1  have  without  their  sanction  or 
knowledge,  felt  it  my  duty  to  bring  the  subject 
under  the  consideration  of  the  House.  ^ 

"  I  feel  it  unoeccisary  to  say  more  in  refer- 
ence to  the  Judges  of  the  Bankruptcy  ( 'ourt ; 
and  I  now  proceed  to  observe,  very  shortly, 
upon  an  eqtudly,  if  not  more,  important  con. 
sideratioo,  affecting  the  Judges  of  the  Insolvent 
Debtors'  Court.  It  may  not  be  known  to 
honorable  members  generally,  that  the  Insol- 
vent Debtors'  Court  is  not  strictly  a  permanent 
Court :  it  has  existed  for  a  period  approaching 
to  twenty  years:  it  was  intended  to  be  per- 


it  was  erected  to  transact,  and  there  would,  in 
fact,  be  no  motive  for  its  continuance.  The 
House  will  see,  then,  the  necessity  for  its  in- 
terferenee  to  protect  the  interer^ts  of  the  Judges 
of  that  Court.  If  it  were  necessary  to  abolish 
the  Court  for  any  cause,  it  would  be  matter 
of  course  to  provide  retiring  pensions  for  the 
Judges;  but  in  the  present  case  the  Court 
mav  i>e  left  to  expire  by  effluxion  of  time ; 
and  the  present  bill,  if  pasttcd  into  a  law,  would 
ksad  to  that  consequence.  But  it  is  impossible 
that  40  great  an  injustice  should  be  practised, 
as  to  place  the  Judges  in  a  worse  situation  thau 
if  the  Court  was  simply  and  directly  abolished. 
I  therefore  appeal  to  my  honorable  and  learned 
friend  distinctly  to  declare  his  intentions  upon 
that  subject ;  and  I  must  be  alloweii  to  repeat 
the  saine  motive  for  pressing  for  a  declaration 
upon  this  point,  as  that  urged  in  the  case  of 
the  Judges  of  the  Bankruptcy  Court — namely, 
that  1  cannot  feel  it  right  or  delicate  to  require 
that  the  Judges  of  the  Insolvent  Debtors' 
Court  should  be  left  to  petition  this  House  for 
a  protection  which  the  justice  of  the  House 
must  dictate,  and  especially  when  we  reflect 
that  at  present  it  is  problematical  whether  the 
case  will  arise,  as  w6  are  but  in  the  course  of 
delil>erating  whether  the  measure  sludi  or  shall 
not  be  adopted ;  and  it  is  only  in  the  event  of 
its  adoption  that  the  Insolvent  Debtors'  Court 
would  cease  to  exercise  its  useful  functions/' 

The  Attomey-Oeoeral  replied  to  Mr.  Presh- 
ficld's  remarks ;  but  it  does  not  appear  that  he 
removed  the  force  of  them,  except  that  in  je*. 
gard  to  the  Insolvent  Debtors*  Court,  he 
thought  the  Judges  might  be  employed  under 
the  new  act ;  and  we  observe  by  the  amend- 
roents  in  the  Bill,  that  the  Lords  of  the  Trea- 
sury may  allow  compensation  to  officers,  &c. ; 
but  this  can  scarcely  be  the  proper  way  of  nr- 
ranging  the  remuneration  of  the  Judges. 


LORDS  COMMISSIONERS  OF  THE 
GREAT  SEAL. 


To  the  Editor  of  the  Legal  Observer. 
Sir,— The  caseof /J^jr  v.Buliock,  (1  Taunt.)  le 
which  you  refer  in  your  note  to  my  letter,  res- 
pecting "  the  Lords  Commissioners  of  the 

nent.    Gentlemen  of  eminence  at  the  bar   Great  Seal,"  had  escaped  my  notice  wiien  I 

gave  up  their  practice  to  accept  the  appoint- 1  wrote  on  the  subject  to  you  :  bad  I  read  tW 
ment  of  Judges ;   and  the  manner  in  which  I  argumenta  in  that  case  1  should  not  perhaps 


they  have  discharged  their  duties  has  given 
unif crsal  satisfaction :  but,  in  point  of  fact, 
the  Court  has  been  continued  from  lime  to 
time,  and  would,  according  to  its  present  con- 
Blittttioii,  cease  to  exist  after  the  commence- 
ment of  the  next  session  of  parliament,  unless 
oontinued  as  heretofore,  by  another  act.  Still, 
however,  the  usefulness  of  the  Court,  the  in- 
terest possessed  by  probably  100,000  creditors 
in  fiittds  in  possesion  of  the  Court,  or  pros- 
pective, would  secure  its  continuance,  but  for 
the  fact  that  the  proposed  law  of  my  honorable 
nad  learned  friend,  if  it  should  pass,  would 


have  written  so  strourfy  as  I  did;  but  yon  i 
your  readers  will  I  hope  consider  the  fact  of 
the  legislature  continuing  to  the  present  day, 
the  style,  erroneous  if  such  it  be,  of  Great  Seal 
of  Great  Britian,  *  when  infuct  it  appears,  there 
is  no  wtch  seat, — a  sufficient  vindication  of  the 
error  Into  which  I  seem  to  have  fallen.  I  really 
think  a  bill  ought  to  be  passed  to  remedy  this 
misnomer,  and  to  remove  any  doubt  that  may 
arise,  of  the  validity  of  proceedings  taken  un- 
der the  erroneous  style.  S.  T.  B. 

aSce3&4\V.4,  c.  84,  8.  1. 
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DISPUTED  DECISIONS. 


auction. — town  crier. 
Sir, 
Allow  me  to  draw  your  attention  to  a  recent 
deci«ion  of  the  Court  of  Exchequer,  wbich,  if 
foHowed  up,  may  be  of  more  consequence, 
perhaps,  than  the  Court  imac^ined.  The  case 
to  which  I  allude  is  Jones  v.  PTattrs,  1  Cromp. 
Mecs.  &  Rose.  713.  It  was  there  decided  that 
a  custom  that  the  town-crier  of  Drecou  should 
have  the  ejpdiuwe  privilege  of  proclaiming^,  by 
the  sound  of  the  bell,  the  sale  of  all  goods 
brought  into  the  bnroui(h  to  be  sold  by  auction, 
is  VL/fOofi  custom.  I  have  no  doubt  whatever, 
but  that  a  similar  custom  does  now,  or  did 
formerly  exist  in  every  corporate  town  in  the 
kin^rdom.  Everyone  must  have  observed,  that 
in  country  places,  the  bellman  goes  round  to 
announce' sales  by  auction. 

It  is  certain,  that  in  the  city  of  London,  a 
custom  of  a  similar  nature,  but  more  exten- 
sive, may,  if  a  ^sf-wtfi  custom,  though  long  since 
disused,  be  enforced  at  this  day;  and  it  is 
easily  supported  by  much  better  evidence  than 
ti^at  given  in  ./©««  v.  Waters.  Charles  I.,  in 
his  first  charter  to  the  city, 'grants  to  the 
mayor,  commonalty,  «lc.,  the  office  of  out- 
roper,  or  common  crier,  with  liberty  to  exer- 
cise the  same  by  themselves  or  deputy.  The 
said  deputy  to  be  chosen  by  the  mayor,  com- 
monalty,  and  citizens  in  Common  Council, 
with  power  to  take  the  fees  expressed  in  a 
schedule  annexed  to  his  said  charter;  and  that 
no  other  person  presume  to  sell  any  goods  btf 
mticries,  within  the  Cit^  and  Liberties  of  Lon- 
don, under  the  pain  of  the  royal  displeasure. 
The  fees  to  be  taken  by  "  the  common  out- 
roper,"  are  stated  in  the  schedule  to  be : 

For  selling  of  all  goods,  one  farthing  in  every 
shilling. 

For  writing  and  keeping  the  books,  one 
penny  per  £, 

To  the  crier  for  crying  the  goods,  one 
shilling ;  altogether  very  nearly  2|  per  cent. 

In  London,  at  all  events,  it  is  no  answer  to 
say  that  &e  custom  has  been  Md  aside  for 
years ;  for  in  the  1st  charter  of  Edward  4th,  the 
2d  charter  of  James  1st,  and  I  imagine  in  other 
charters  granted  to  the  city,  their  customs 
are  preserved  to  them,  "although  they  have 
noi  Msedy  or  have  abused  them." 

As  goods  are  in  these  days  so  continually 
soM  by  **  outcries,'*  (of  going !  going !  gone !) 
that  is  liy  auction,  the  foregoing  observations 
may,  perhaps,  not  prove  unacceptable  to  the 
pufoUc,  the  profession,  the  auctioneers,  or  to 
the  gentleman  who,  on  state  occasions,  holds  a 
great  mace  out  at  the  Lord  Mayor's  coach 
window;  to  wit,  "The  Outropcr  or  Common 
Cmr"  of  the  City  of  London.  J.  C. 


BEQUEST  OVER. 

The  decision  of  Lord  Brous^ham,  in  the  case 
of  Home  v  PHlan,  2  M.  &  K.  15,  appears  to 
me  to  be  incorrect.  You  will  oblige  me  by 
inserting  the  following  observations. 

In  that  case,  a  testator  bequeathed  to  his 
two  nieces  the  sum  of  2000/.  each,  when  and 
if  they  should  attain  their  ages  of  twenty-one 
years,  to  their  separate  use ;  "  And  in  case  of 
the  death  of  his  said  nieces,  or  either  of  them, 
leaving'  vhildreh  vr  a  chilfi,  he  gave  and  be- 
queathed the  share  or  shares  of  such  of  his  said 
nieces  ur  niece  so  dying  unto  their  or  her  res  • 
pective  children  or  child."  The  Mttster  ufthe 
Roils  held,  that  the  interest  of  the  testator's 
nieces  did  not  become  abiiolute  on  their  attain- 
ing twenty-one,  but  continued  subject  to  an 
executory  bequest  over,  in  the  event  of  their 
leaving  children  living  at  their  death ;  and  on 
an  appeal  from  this  decision,  Lord  Brottgham 
reversed  it,  treating  it  as  if  it  were  a  bequest 
over  *'  in  case  of  death  "  merely. 

Now  the  principle  on  which  a  bequest  over 
"incase  of  death,"  is  considered  as  creating 
a  bequest  in  the  event  of  the  death  of  the  first 
legatee,  undtr  purticnltr  circumstances,  rattier 
than  as  creating  a  beouest  in  the  event  of  the 
death  of  a  legatee  under  any  circumstances,  is, 
that  the  testator  cannot  be  supposed  to  use 
expressions  which  imply  a  contingency,  in 
allusion  to  a  circumstance  which  he  mnst 
know  to  be  certain.  Therefore  as  the  testator 
must  know  that  the  death  of  the  prior  legatee 
is  certain  to  happen  at  some  time,  the  expres- 
sion "  in  case  ot  death,"  which  implies  a  can- 
tingency,  is  construed  as  referring  to  some  cir- 
cumstance as  to  tchich  it  is  contingent.  But 
where  this  expression  is  accompanied  by  others 
which  render  it  cotiti/tgeni,  the  reason  for  this 
construction  is  wanting,  and  the  expression 
must  be  construed  as  referring  to  the  event  of 
the  legatee's  death  wlienever  it  may  happen. 
In  the  present  case,  the  bequest  over  is  in  case 
the  first  legatee  shall  die  leaving  children. 
Tliis  renders  it  contingent,  for  it  is  not  certain 
that  she  will  die  leaving  children;  and  the 
principle  on  which  the  cases  cited  in  the  judg- 
ment were  decided,  is  not  applicable. 

I  am  therefore  inclined  to  think  that  (not- 
withstanding its  reversal  by  Lord  Brougham) 
the  judgment  of  the  Master  of  the  Rous  was 
correct.  It  is  clear  that  the  decision  of  Sif 
John  Leach  may  be  supported,  and  yet  foH 
effect  given  to  the  will.  The  testator  mi^t 
have  intended  to  give  his  nieces  absolute  in- 
terests, if  they  died  after  attaining  twenty-one 
and  left  no  children,  but  if  thej  left  children, 
to  restrict  their  interests  to  a  life  estate,  and 
bequeath  the  absolute  interest  to  those  children, 
after  their  decease,  whether  that  event  took 
place  before  or  after  the  attainment  to  thdr 
majority.  Lord  Brougham  hardly  refers  to  the 
words  without  leaving  children.  He  argues 
the  case  as  if  the  expression  in  the  wftl  had 
merely  been, "  and  in  case  of  her  death,*'  omit- 
ting the  subsequent  words ;  and  cettarrily  he 
lays  no  stress  upon  those  words,  which,  in  my 
opinion,  arc  very  material. 

^  ^  w.  y.c. 
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SUPERIOR  COURTS. 


l4irtr  Ci^stutnor'ir  Court. 

LEGACY  DUTY. 

Cifeumttances  in  tthieh  ii  tens  held  that  a 
9Mm  for  leiracies  paid  into  the  jlceountant 
GeneraPs  Office,  brfore  the  48  G.  3,  c.  149 
(an  act  for  imposing'  lf*g*icy  duties),  hut 
payahie  aftertrards,  was  discharged  from 
the  duties  imposed  by  that  act. 

This  was  a  petition  for  the  payment  out  of  a 
sum  of  5000/.,  now  in  the  hands  of  the  Ac- 
countant Genera],  without  any  deduction  on 
account  of  legacy  duty.  This  sum  had  been 
beaueathed  to  a  lady  for  her  life,  with  re- 
mainder to  certain  persons  named  in  the  will, 
and  a  power  of  appointment  in  case  of  their 
death  before  her.  The  bequest  took  effect 
before  the  passing  of  the  act  which  imposed  a 
duty  on  legacies,*  and  it  became  a  question 
whether  the  duty  became  payable,  now  that 
the  legacy  over  had  vestea,  or  whether  the 
payment  mto  Court  by  the  executor  of  the 
whole  sum  before  the  passing  of  that  act,  was 
such  a  payment  and  discharge  as  the  legisla- 
ture contemplated  when  it  fixed  the  time  after 
which  all  l^acies  were  to  be  charged  with 
duty. 

Mr.  Jacob  and  Mr.  Girdlestone,  for  the  pe- 
titioner, contended,  on  the  authority  of  the 
case  oiHUlY.  Atkinson^  that  a  payment  by 
an  executor  into  Court  of  the  whole  of  the 
monies  in  his  hands  after  the  settlement  of  all 
demands,  was  such  a  payment  and  discharge 
as  the  Court  considered  to  be  sufficient  to  re- 
lieve the  estate  from  any  future  demand  for 
legacy  duty ;  the  Court,  in  that  instance,  tak- 
ing on  itself  that  appropriation  which  belonged 
to  the  executor.  This  view  of  the  case  was 
confirmed  by  the  decision  in  the  case  of  The 
Attorney  General  v.  Ijady  Manners,^  although 
the  Court  there  held  that  the  payment  by  an 
executor,  as  trustee,  was  not  such  a  payment 
and  disdiargc  as  would  relieve  the  parties 
from  paying  the  duty. 

The  Attorney  General,  Mr.  Wi^ram,  and 
Mr.  Romilly,  on  the  other  side,  insisted,  that 
the  act  referred  to  did  not  contemplate  such  a 
payment  as  this  to  be  a  discharge,  and  that  it 
was  impossible  it  could  be  so,  because  the  in- 
terests which  were  to  vest  could  not  be  ascer- 
tiuned  at  the  time  of  such  payment,  and  it 
might  happen  that  very  different  sums  would 
be  payable  on  particular  legacies,  according 
to  the  degree  of  affinity. 

The  Lord  Chancellor,  without  hearing  Mr. 
JacoA  in  reply,  said  the  question  was  this — 
had  there  been  a  payment  within  the  time  re- 

auired  by  the  act  ?<>  He  was  of  opinion  that 
le  decision  of  Lord  Eldon,  in  Hiil  v.  Atkin- 
son, governed  this  case,  and  that  the  payment 
into  Court  by  the  executor  must  be  taken  as  a 
full  and  complete  discharge  of  the  executor. 


the  Court  having  taken  on  itself  the  appro- 
priation which  bdonged  to  the  executor.^ 

Covmhe  V.  Trifst,  Sittings  at  Lincoln's  Inn, 
March  26th,  1835. 


»  See  48  G.  3,  c.  149.  »>  2  Meriv.  45. 

^  1  Price,  411.  d  48  0.3,  c.  149. 
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TRUSTS  OF  STOCK. — FBLONT,  NO  FORFEITUHE. 

Cases  in  tthieh  the  escheat  of  land,  and  for- 
feiture of  stock  and  chnttels,  in  trust,  fty 
the  aitainder  or  conviction  for  fthny  of  the 
trustee,  are  saved  by  the  ASf  b  n^.  4,  c, 
23,  trhick  acts  retrttspect'wely,  and  enables 
the  Courts  of  Chancery  to  appoint  new  trus- 
tees, as  under  the  act  II  U,A,  and  1  fF, 
4,  c,  60. 

Mr.  Turner,  in  support  of  the  petition  of 
Mr.  J.  J.  Fauntleroy  and  Mr.  J.  Watson, 
stated,  that  in  the  year  1816,  the  petitioBcrs 
purchased  from  the  late  Lord  Blessingtou  an 
annuity  of  500/.  for  ninety-nine  years,  if  they 
and  Mr.  W.  Watson  should  so  long  live.  The 
annuity  was  granted,  in  trust  for  the  peti- 
tioners, in  certain  proportions,  to  the  late 
Henry  Fauntleroy,  the  banker,  and  by  his  con- 
viction for  felony  it  became  forfeited  to  the 
Crown.  The  Crown  never  appropriated  to 
itself  forfeitures  of  this  sort,  but  the  Treasury 
always  accounted  to  the  peraons  beneficially 
interested.  There  being  both  delay  and  trou- 
ble to  all  parties  in  making  applications  perio- 
dically to  the  officers  of  the  Treasury,  an  act 
was  passed  in  the  last  Session  of  Parliament 
(4  &  6  W.  4,  c.  -23)  for  the  amendment  of  the 
law  relative  to  escheat  and  forfeiture  of  real 
and  personal  property  holden  in  trust.  By  the 
third  section,  no  lands,  chattels,  or  stock„ 
vested  in  any  person  in  trust,  shall  escheat  or 
be  forfeited  to  the  King  by  reason  of  the  at- 
tainder or  conviction  for  any  offence  of  such 
trustee,  but  shall  vest  in  his  representatives. 
By  the  sixth  section,  when  any  such  trustee 
shall  have  died  without  heirs,  or  have  been 
convicted  before  the  passing  of  this  act,  the 
lands,  chattels,  or  stock,  of  which  he  was 
trustee,  shall  be  under  the  control  of  the  Cpurt 
of  Chancery,  to  be  dealt  with  according  to  the 
provisions  of  the  act  11  G.  4,  and  1  W.  4,  c. 
60,  by  which,  when  the  trustees  of  land  are  in- 
fants or  lunatics,  are  out  of  the  jurisdiction, 
or  not  known,  the  Courts  of  Chancery  arc  em- 
powered to  give  effect  to  their  decrees  by  ap- 
pointing other  trustees  to  convey,  &c.  By 
the  tenth  section  of  the  4  &  5  W.  4,  c.  23,  the 
Courts  of  Chancery  are  empowered  to  deal 
with  stock  in  trust  as  they  were  before  em- 
powered to  deal  with  land  in  trust,  as  if  Uie 
trustee  whose  death  without  an  heir,  or  wHotsc 
conviction  for  felony,  caused  the  esch/eat  or 
forfeiture,  were  out  of  the  jurisdiction.  The 
petition  prayed  that  the  Court,  in  this  ca«e, 
would  appoiut  a  trustee  of  this  annuity  for^t^e 
benefit  of  the  petitioners. 


e  Most  of  the  cases  on  this  subject- af<)t€|X- 
amined  in  the  lale  cases  iit  the  House  qf  Lorils, 
Attorney  General  v.  Forbes,  and  Attorney  Ge^ 
nernl  v.  Hope,  2  Clarke  &  j^ii^n.  48,  84. 
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The  Matter  of  the  RuUs,  after  looking  at  the 
act  referred  to,  and  observing:  upon  its  great 
utility,  ordered  a  reference  to  the  Master,  pre- 
paratory to  the  appointment  of  a  trustee. 

Similar  applications  were  made  to  this  and 
the  Vice  Chancellor's  Court  on  the  following 
day,  and  granted. 

Ejp  ptif4e  Faunttemy  and  another,  in  the  mat- 
ter of  Fnuntteroy^  Sittings  before  Easter  Term, 
1835. 


aSbrded  a  good  reason  for  not  bringing  him 
before  the  Court  at  the  hearing,  but  did  not 
of  necessity  render  the  record  imperfect.  In 
these  circumstances  he  should  adopt  that 
course  which  he  thought  most  convenient  and 
consistent  with  the  practice  of  the  Court,  and 
allow  the  demurrer,  without  costs,  as  it  wa9 
ure  tenus,  and  gire  the  plaintiflf  liberty  to 
amend. 

Taylor  v.  FUher,  Sittings  at  the  Rolls,  after 
Hilary  Term,  1836. 


PRACTICB.— PRAYING  PROCESS. 

j4  bili  stating  that  a  party  defendant  was  out 
o/ the  Jurisdiction  y  and  nut  praying  process 
against  him,  may  be  demurred  to  ore  tenus, 
hut  the  plaintiff  may  have  leave  to  amend. 

The  question  in  this  case  was,  whether  a 
demurrer,  ore  tenu%  for  want  of  a  necessary 
party,  was  good,  the  bill  alleging  that  the  party 
was  out  of  the  jurisdiction  of  the  Court,  wth- 
out  praying  suhpcena  against  him  if  he  should 
come  withm  the  jurisdiction. 

The  case  having  been  argued,  stood  over  for 
consideration. 

The  Master  of  the  Rolls,  in  giving  judgment, 
after  stating  the  circumstances,  said,  the  au- 
thorities were  contradictory  upon  this  subject; 
but  he  had  been  furnished  with  a  manuscript 
case*  decided  by  the  late  Master  of  the  Rolls 
when  he  was  Vice  Chancellor,  which  was,  he 
thought,  directly  in  point.    That  case,  which 
^vas  ^similar  to  the  present,  had  been  fully 
argued,  and  Sir  John  Leach,  in  giving  his 
judgment,  said, "  that  it  was  not  enough  to  state 
that  persons  who  in  respect  of  interest  were 
necessary  parties,  were  out  of  the  jurisdiction ; 
the  bill  must  go  on  to  pray  process  against 
them,  that  thev  may  have  an  opportunity  of 
appearing  to  the  suit,  and  of  adopting  that 
course  which  they  might  deem  most  to  their 
advantage."    In  that  case,  which  came  before 
the  Court  in  the  shape  of  a  pica,  leave  was 
given  to  amend  the  record.    There  were  two 
reported   evLses—fTindsor  v.    FTtudsor,^   and 
Handcock  v.  Tomlinson^-^n  this  subject.     In 
the  first,  it  was  held  that  the  naming  a  party  in 
a  bill  as  a  defendant  and  not  praying  process 
against  him,  was  not  to  be  considered!  as  mak- 
ing him  a  party.    The  learned  Judge  who  de- 
cided the  latter,  said  **  that  it  was  usual  and 
convenient  that  parties  charged  to  be  out  of 
the  jurisdiction  should  be  named  in  the  |>rayer 
of  the  process,  because  if  they  came  within  the 
jurisdiction  process  might  issue  against  them 
without  amending  the  bill ;  but  this  omission 
in  the  praver  of  the  process  did  not  render  the 
record  defective."    In  this  state  of  the  autho- 
rhies  he  had  stopped  to  inquire  what  was  the 
practice,  and  he  was  of  opinion  that  the  prin- 
ciple of  the  MS.  case  he  cited  ought  to  be  fol- 
lowed.   It  had  been  said  that  the  only  circum- 
stance that  made  a  party  to  a  suit  was  the 
'jnitytr  ef  process  against  him.    The  absence 
of  4  party  but  of  the  jurisdiction  certainly 


'  "    ''  •  Munoz  V.  De  Tastet, 
^  Dickens,  70^.  *  2  Sim.  &  Stu.  219. 
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CHANGE  OF  VENUE. — SPECIALTY. — ISSUE 
JOINED. — PLEA  PLEADBB. 

ff  a  defendant,  in  an  action  on  a  specialty, 
seeks  to  change  the  venue,  he  must  allow 
issue  to  be  Joined  before  he  comes  to  the 
Court  for  that  purpose. 

This  was  an  action  on  an  annuity  bond,  in 
which  a  rule  had  been  obtained  to  change  the 
venue  from  Middlesex  to  Denbigh.  The  de-^ 
fendant  in  the  case  had  pleaded  several  pleas, 
and  it  was  now  contended,  in  opposition  to  the 
rule,  that  the  application  was  premature,  inas- 
much as  it  could  not  be  ascertuned  upoa 
what  points  the  parties  would  ^o  to  the  as- 
sizes tor  trial,  until  issue  was  joined,  the  real, 
matter  of  dispute  depending  upon  the  replica- 
tion. Cases  were  cited  where  it  had  been  held 
that  before  issue  joined  such  an  application 
could  not  be  entertained,  as  it  could  not  be 
ascertained  whether  the  defendant  intended  to 
set  up  any  defence  to  the  action ;  and  unless  it 
was  his  intention  to  call  witnesses  the  venue 
could  not  be  changed. 

In  support  of  the  rule  it  was  contended,  that 
the  cases  cited  did  not  bear  upon  the  point. 
The  present  application  was  not  premature,  as 
it  was  not  made  until  pleas  had  been  pleaded 
from  the  nature  of  which  the  course  intended 
to  he  pursued  might  be  readily  discovered. 

Coleridge,  J.,  thought  that  the  application 
for  the  rule  for  changing  the  venue  should  not 
have  been  made  until  issue  joined.  It  was 
true,  the  ultimate  issue  between  the  parties 
might  be  sometimes  ascertained  after  plea 
pleaded;  but  in  laying  down  a  general  nde 
the  better  course  would  be  to  adopt  one  which 
might  admit  of  general  application.  It  would 
be  better  therefore  to  wait  until  issue  was 
joined  before  such  an  application  was  made. 
The  rule  must  be  discharged,  hut  without 
costs,  as  it  might  be  consioered  fair  grounds 
existed  for  making  the  motion. 

Rule  discharged,  without  costs. — Youde  v. 
Youde,  T.  T.  1835.    K.  B.  P.  C. 


CORONER.— SERVICE  OF  RULE. — ^ATTACH- 
MENT.— PERSONAL  SERVICE. 

Service  of  a  rule  to  return  a  writ  on  a  clerk 
of  the  agent  of  the  corona  at  his  office^  is 
not  sufficient  to  obtain  an  attachment. 

On  moving  for  an  attachment  against  the 
coroner  of  Essex  for  not  returning  a  writ,  the 
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only  qaestion  was,  whether  a  service  of  the 
rule  to  return  the  wdt'was  sufficient  to  antho- 
rize  the  ("ourt  in  issuing  an  attachment  for 
not  obeying  it.  ^  The  service  was  on  the  clerk 
of  the  agent  of  the  coroner  at  his  office. 

Colerie^e,  J. — I  think  that  service  is  not 
sufficient.    It  ought  to  be  personal. 
bsRule  refused. — Rr^Y.  The  Coroner  o/Euex, 
T.T.  1836.    K.B.P.C. 


ATTORNBT  ASD  AGENT. — MASTER'S  ALLOCA* 
TUB. — DEMAND  OF  COSTS. — ^.ITTACHMENT. 

The  attorney  in  the  country,  and  not  the 
agent  in  town,  may  6e  coneitfered  at  the 
attorney  in  the  cause ;  therefore  a  demond 
by  him  under  an  allocatur  requiring  pay- 
ment io  the  attorney,  is  sufficient. 

Cause  was  in  this  case  shewn  against  a  rule 
obtained  to  set  aside  an  attachment  issued  for 
the  DOBpayinent  of  costs  in  pursuaDce  of  the 
firothoootary's  allocatur.  The  rule  of  court 
ordered  that  the  coats  should  be  paid  to  the 
fiarty,  or  his  attorney;  and  the  ground  on 
which  l^e  present  rule  was  obtained  was,  that 
the  .costs  had  not  been  demanded  by  the  attor- 
■ney  residing  in  London,  who  had  managed  the 
icause,  but  by  a  conntry  attorney,  whose  cause 
It  was  admitted  it  really  was.  The  former  had 
jnerely  acted  as  an  agent,  but  the  country  at- 
torney had  been  looked  upon  as  the  attorney 
in  the  cause  by  the  opposite  party.  No  doubt 
'Couki  exist,  therefore,  that  the  demand  of  the 
country  attorney  was  sufficient  to  support  the 
attadiment. 

It  was  contended,  on  the  other  hand,  that 
the  demand  should  have  been  made  by  the 
London  attorney,  whose  name  was  on  the 
'record, 

Ttndal,  C.  J.  said,  that  as  the  rule  autho- 
rised the  demand  to  be  made  by  the  party,  or 
his  attorney,  the  Court  had  to  determine  ^vho 
was  that  attorney.  It  must  be  well-known 
that  in  country  suits  the  London  attorney  was 
considered  the  agent  only  to  the  country  at- 
^tomey,  while  the  latter  was  looked  upon  as  the 
real  person  acting  in  the  cause.  The  ol^ject 
in  not  allowing  a  demand  to  be  made  by  the 
•clerk  was  obvious,  as  he  might  be  changed. 
The  attorney,  however,  could  not,  without  all 
'parties  being  made  aware  of  the  fact. 

Role  discharged.-^Dtf;tiitf//  v.  Pass,  £.  T. 
1836.    C.  l\ 


fifteen  years  of  age,  and  a  verdict  for  the 

Saintiff,  with  40/.  damages  and  70/.  costs,  was 
und.  The  defendant  being  unable  to  pay 
was  taken  in  execution,  and  a  short  time  since 
applied  to  the  Insolvent  Court  for  his  dis- 
charge. That  Court,  however,  declined  dls- 
charging  him,  on  the  ground  of  his  being  m 
minor  and  unable  to  assign  under  the  act  7  G. 
4,c.  67,  s.  11. 

A  rule  to  shew  cause  why  the  defendanl 
should  not  be  discharged  out  of  custody  having 
been  obtained,  cause  was  now  shewn,  and — 

Tmdal,  C.  J.,  Parh,  J.,  Gasetee,  J.,  and 
Bosangitet,  J.,  thought  that  the  case  must  be 
decided  as  if  the  Insolvent  Act  were  not  in 
being.  The  application  was  in  point  of  fact 
to  relieve  a  person  from  the  consequences  of  a 
judgment  obtained  against  him  by  discharging 
him  from  imprisonment,  which  was  the  only 
means  he  had  in  his  power  of  satisfying  that 
judgment.  Such  a  course,  however,  would 
open  a  field  for  unlimited  abuses,  where  an 
infant  might  be  guilty  of  trespass  or  slander, 
with  a  certainty  of  his  escaping  without  mak- 
ing any  satisfaction  either  in  his  person  or  his 
purse.^  Cases  had  occurred  where  a  husband 
and  wife  had  been  taken  in  execution  together, 
and  where  the  wife  having  separate  property 
was  willing  to  give  it  up.  The  Court,  in  sucn 
a  case,  would  be  willing  to  relieve  her,  seeing 
that  something  like  the  satisfaction  requir^ 
would  be  given. 

Rule  refused.— Z></riMv.  Daoiet,  E.  T.  1835. 
C.  P. 


SLANDER. — INSOLVENT. — ^INFANT. — ASSIGN- 
MENT.— SUMMARY  DISCHARGE. 

j4n  in/ant,  against  whom  a  verdict  in  an  ac- 
tion  of  slander  had  been  given,  will  not  be 
relieved  by  the  Court  from  esfecution  /or 
damages  and  costs,  notwithstanding  the  In- 
solvent Court  shall  have  refused  to  dis» 
charge  him  in  consequence  of  his  inability 
to  assign  his  goods  as  required  by  the  In* 
solvent  Act. 

In  this  case  an  action  for  slander  had  been 
brought  against  the  defendant,  who  was  only  | 


e):c|)equ0r  ol  ^lesif. 

WELSH  JURISDICTION.*— SCIRE  FACIAS-— 
SIGNING  JUDGMENT. — LACHES. 

^  scire  facias  may  be  obtained  on  a  judgment 
which  may  be  irregular,  so  long  as  the 
judgment  is  in  force. 

Cause  was  shewn  against  a  rule  iii>i  which 
bad  been  obtained  in  this  case  on  the  part  of 
the  plaintiff,  for  issuing  a  sci  fa.  for  the  pur- 
pose of  reviving  a  judgment  obtained  in  Wales. 
The  affidavits  on  which  cause  was  shewn  dis- 
closed the  foUowng  facts. — The  action  was 
commenced  in  the  year  1616,  and  a  declara- 
tion delivered.  No  appearance  was  then  en- 
tered; but  in  the  year  1834.  the  plaintiff,  by 
his  attorney,  entered  an  appearance  for  the 
defendant,  and  thereupon  signed  judgment. 
This,  it  was  submitted,  he  was  unautliorised  to 
do;  for  by  11  G.  4.  and  1  W.  4,  c.  70,  aU 
power  was  taken  from  the  Court  of  Great 
Sessions  in  Wales,  and  there  was  virtually  no 
judgment  in  existence. 

The  Court  said,  that  the  proper  course  for 
the  defendant  to  pursue  ^vas  to  move  to  set 
aside  the  judgment ;  and  until  that  is  done  it 
must  be  looked  upon  as  a  regular  judgment. 

Rule  absolute.— TAomaj  v.  Wmiams^  E.  T, 
1836.    Excheq. 
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WRIT  OF  iMQriRT. — JaDOMENT  BY  DEFAULT. 
COSTS. — M.ASTEIl'S  TAXATION. 

JFhcre  a  deftfntlnnt  who  has  suffered  judg- 
ment hy  default,  is  not  HMe  to  the  costs  of 
executing  n  writ  of  inquiry » 

A  rule  mist  had  in  tliU  case  been  obtained 
f»r  reviewing  the  Master's  taxation.  The  facts 
of  the  ease  appeared  to  be  these :  The  action 
was  for  work  and  labour  done,  and  the  defend- 
ant suffered  judgment  by  default.  A  writ  of 
inquiry  was  then  executed.  Subsequently  the 
Court  granted  a  new  inquiry,  upon  the  ground 
of  there  not  being  sufficient  evidence  to  war- 
rant  the  finding  of  the  jury  as  to  18/.  of  the 
amount  which  they  fouml  to  be  dne  from  the 
defendant  to  the  plaintiff.  The  plaintiff,  it  had 
appeared,  had  been  employed  upon  two  occa- 
sions, and  the  defendant  did  not  dispute  his 
liability  as  to  one;  but  as  to  the  remaining 
18/.,  he  did  not  admit  his  liability.  The  de- 
fendant, however,  being  desirous  of  saving  the 
expense  of  a  second  inauiry,  paid  the  plaintiff 
the  whole  amount  founa  by  the  jury  upon  the 
first  inouiry.  The  Master,  upon  taxation,  or- 
dered the  plaintiff  to  pay  the  costs  of  tiie  first 
inquiry. 

Cause  was  shewn  ag^nst  this  rule. 

The  Court  said  that  the  defendant  was  not 
liable  to  be  called  on  to  pay  the  costs  of  the 
inquiry.  The  present  rute,  therefore,  must  be 
absohile. 

Rule  absolute.— /'dr/CT'  v.  Cooper,  E.T.  1836. 
Excheq. 


KING'S  BENCH  SITflNGS, 
Jfler  Trinity  Term,  1835. 


MIDDLESEX. 

Common  Juries, 

Thursday     .  June  18 
Friday  ....     19 

and  daily  to 

Wednesday    .    .    24 

inclusive. 

Spec'fal  Juries, 
Thursday    .    June  25 

and  daily  to 

Wednesday     .  July  1 

inclusive. 


LONDON. 

CuiAmoH  Juries, 

Thursday      .    July  2 
(theAHjoumment-day) 

and  daily  to 

Wednesday  .    July  8 

inciuttve. 

Speciftl  Juries, 
Thursday .    .    July  9 

and*  daily  to 

Wednesday .    July  15 

inclusive. 


EXCHEQUER  SITTINGS, 
4/ier  Trinity  Term,  1835. 


MIDDLESBX. 


Tbureday  June  18,  Common  Juries. 
Saturday,  '20th,  Revenue  and  Common  Juries. 
Monday.  22d.  Common  Juries. 
Tuesday,      23* 


Wcduttday  24 
Thursday  25 
FViday  26 

Saturday      27 


Common  Juries. 


Special  Juries. 


Mond.  June  29 
Tuesday       30 
Wed  nes.  July 
Thursday 
Friday 
Saturday 
Monday 
Tuesday 

LONDON. 

Friday,  June  19,  Common  Juries. 
Wednes.JulyS] 

CooiinoQ  Juries. 


^    Common  Juries. 


fecial  Juries. 


Common  Juries. 


(Adjt  day) 
Thursday       9 
Friday  10' 

Saturday  11  j' 
Monday  131 
Tuesday  14  v 
Wednesday  15  J 

Chattoch  V.  Shaw,  is  .appelated  for  Fridav« 
July  10.  ' 

The  Court  will  sit  at  half-past  nine  o'clock. 


NOTES  OF  THE  WEEK. 

Royal  Assents, 
Oaths  abolition. 


HOUaj£  OF  I.0&D8. 

Bills  far  second  Reading, 


Proposer, 
Lord  Brougham. 
Lord  Brougham. 

Lord  Bfongham. 


TiileoftheBin, 
Residence  of  Clergy. 
PluralitiesPrevention . 
EcclesiasticaUurisdic  * 

tioBt. 
Illegal  Securities. 
WiDs  Execution. 
Executors. 
Highways. 

In  Select  Committee. 
Law  of  Patents.  Lord  Brougham. 

Third  Reading, 
LegitimacyofChildren.  Lord  Lyndhurst. 


BOUSB  OF  COMMONS. 

Bills  to  he  brought  in. 
Law  of  Tenure.  Attorney  General. 

Law  of  Escheat.  ~ 

Poor  Law  Amendment. 
Registration  of  Births, 

&c. 
Tithes  Commutation. 


Attorney  General. 
Mr.  Treror. 


Mr.Wilks. 

Sir  R.  Peel,  Bart 


Second  Reading, 
Law  of  Libel.  Mr.  O'Connell. 

Bankruptcy  Funds.         Master  of  the  Rolls 
Ecclesiastical  Courts.      Sir  F.  Pollock. 
Gleigy  Discipline.  Sir  F.  Pollock. 

Infants'  Property  (Ireland). 
Contempts  in  Equity  (Ireland). 
Parish  Vestries. 
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In  Committee, 

MonicipalCorporations.  Lord  J.  Russell. 
Loan  Societies. 
Copyholds    Enfran- 
chisement. Attorney  General. 
Regbtration  of  Voters.    Lord  J.Russell. 
Dissenters"Marriages.     Sir  R.  Peel,  Bart. 
County  Coroners.  Mr.  Cripps. 
Prisoners*  Defence.         Mr.  Ewart. 
Durham  Court  of  Pleas. 
Offences  against  Person. 

Consideration  of  Report, 

Abolishing  Imprison-    Attorney  General. 

ment  for  Debt,  &c.  24th  June. 

Limitation  of  Polls. 

TMrd  Reading. 
Capital  Punishments. 

Passed, 
Annual  Indemnity. 


ANSWERS  TO  QUERIES. 


laStt  of  9ttori»si(. 

ADMISSION. — CXRTIFICATE.      P.  32. 

There  is  no  fixed  period  at  which  it  is  obli- 
jifatory  upon  an  attorney  to  ti^e  out  his  certi- 
ficate after  admission.  Es  parte  Jones,  2  Dowl. 
Prac.  Cas.  451.  Spbs. 


ARTICLBD  CLBRK. — INSTRUCTION.      P.  15. 

I  had  perused  the  query  of  C.  S.,  and  should 
not  have  given  any  answer  to  it  myself^  but 
have  left  it  for  some  one  more  competent,  if  it 
had  not  been  for  the  answer  of  "  Common 
Sense,*'  p.  79.  Now  I  would  beg  to  ask 
'*  Common  Sense/'  whether,  in  the  case  put 
by  C.  S.,  it  would  be  common  sense  in  any 
articled  case/ to  only  copy  papers  in  an  attor- 
ney*B  oflSce,  when  the  attorney  has  received  a 
handsome  premium,  and  covenanted  (as  I  pre- 
sume he  has  done  in  the  articles  of  C.  S.)  that 
he  will  *'  by  the  best  ways  and  means  he  may  or 
can,  teach  and  instruct,  or  cause  to  be  taught  and 
instructed,  the  said  C.  S,  in  the  practice  or  pro- 
fession  of  an  attorney,  Sfc.;**  for  common 
sense  will  tell  a  man,  that  when  an  attorney 
covenants  as  above,  and  afterwards  makes  his 
articled  clerk  copy  only,  that  it  is  quite  impos- 
sible for  him  to  obtain  anything  like  such  reaui- 
site  information  as  is  needful  m  the  case  ot  an 
attorney,  to  enable  him  to  practise  afterwards 
for  himself.  As  far  as  can  be  collected  from 
C.  S.'s  query  (for  I  am  entirely  unknown  to 
C.  S.),  Cf.  S.  appears  to  me  to  have  acted  right 
in  copying  for  the  first  year  only — but  not 
in  leaving  his  master's  office ;  for  he  could  not 
then  comcientiouslv  swear,  &c.  as  stated  by 
Common  Sense.  I  have  not  the  least  doubt  my- 
self but  that  a  Court  of  Equity,  if  not  a  Com- 
mon Law  (vourt,  upon  a  summary  application, 
would  discharge  C.  S.  from  his  present  en- 


gagement  <  but  I  would  adWse  C.  S.,  if  he  has 
not  already  done  so,  to  take  the  opinion  of 
some  eminent  barrister.  Equitt. 


&aSD  of  f^raptxtp  an)r  Cuitfifpatuiiiji. 

GAVELKIND.— HEIR.      P.  80. 

1 .  It  appears  to  me  that  the  word  '*  hdrs  *' 
being  in  the  plural,  has  caused  A.  H.  D.  to  ask 
this  query.  He  seems  to  think  that  it  neces- 
sarily implies  that  more  than  one  should  take ; 
but  such  supposition  is  obviously  grounded  in 
error.  In  1  Rep.  102,  where  a  lea^e  for  life 
was  made  of  gavelkind,  (which  is  a  stronger 
case  than  A.  H.  D.  puts,)  remainder  to  the 
right  heirs  of  A.  B.,  who  had  issue  four  sons, 
the  eldest  son  inherited  the  reminder;  and 
the  reason  was,  that  in  case  of  purchase,  (as 
in  this  case,  where  the  interest  is  by  limitation,) 
there  can  be  but  one  right  heir. 

G  RAD  us. 

2.  The  right  heirs  of  S,  D,  take  by  pur- 
chase. I  do  not  see  what  gavelkind  has  to  do 
with  the  question.  Spes. 


QUERIES. 
IUSd  of  ^roptrttf  atOr  Conhfpxntttiji. 

TITHES. 

A,  was  rector  of  the  parish  of  B.  A,  died 
when  there  were  seven  months  tithes  owing  to 
him.  To  whom  do  they  belong-^the  repre- 
sentalives  of  A,,  or  the  succeeding  incumbent  I 
Are  tithes  apportionable  ?  A.  A.  C. 

fSMxaxaxiw  S.aiD. 

BILL.— LIABITT  OP  IND0R8BR. 

Z>.,  the  indorsee  of  a  bill  of  exchange, 
brings  an  action  agunst  A.,  the  acceptor,  to 
recover  the  amount ;  he  afterwards  (without 
the  consent  of  B,  and  C,  the  drawer  and  in* 
dorser,)  takes  a  co^ovit  from  A,  for  payment 
of  debt  and  costs  in  a  fpven  time,  by  instal- 
ments. The  acceptor  being  unable  to  pay  the 
instalments  as  they  become  due,  judgment 
is  entered  up  against  him,  and  then  the  in- 
dorsee takes  a  composition,  and  gives  a  receipt 
in  discharge  of  the  acceptor's  liability.  Can 
the  indorsee  now  bring  his  action  against  the 
indorser  (C)  for  the  balance,  baring  in  the 
first  instance  given  time  ?  Zeta. 


THE  EDITOR'S  LETTER  BOX. 


We  are  unable  to  find  the  letter  required  by 
"  Aspiro  /'  but  wiU  reserve  the  next  for  hu 
edification. 

The  letter  of  "Vindex;"  is  under  consi- 
deration. 

We  thank  T.  S.  for  his  communication,  and 
shall  probably  use  it  next  week. 

The  Queries  and  Answers  of  S.  D. ;  "A 
Subscriber :"  C.  M.  W. ;  E. ;  T.  C. ;  T.  A. ; 
M.  U.;  "  Gradus  ;"  T.D.T;  and  "  Lector,*' 
have  been  received. 


VoLX. 


^t^t  Utqul  0h^tvhn\ 


SATURDAY,  JUNE  27,  1835.      No.  CCLXXVI. 


"  **  Quod  magis  ad  nob 

Peitioet,  et  aescire  malum  eftt,  agiUmus. 


HORAT. 


CHANGES  MADE  IN  THE  LAW  DU. 
RING  THE  PRESENT  SESSION  OF 
PARUAMENT. 

No.  I. 


T^^  AOT  FOB  THB  MORE  BFFBCTT7AL  ABOLI- 
TION OF  OATHS. 

Tbis  18  the  first  act  effecting  any  alteration 
in  the  law,  which  has  passed  in  the  piesent 
fleBakm  of  p^urhament. 

By  the  1  8i  2  W.  4,  c.  4,  the  number  of 
oaths  and  a&mations  required  to  be  taken 
weie  greatly  diminiahed,  and  the  object  of 
tiie  present  act  is  still  further  to  reduce 
them.     For  tlds  purpose  it  is  enacted. 

That  in  any  case  where,  by  any  act  relating 
to  the  rerenues  of  customs  or  excise,  the  post 
office,  the  office  of  stamps  and  taxes,  the  office 
of  woods  and  forests,  land  revenues,  works 
and  buildings^  the  army  pay  office,  the  office 
of  the  treasurer  of  the  navy  or  of  the  treasurer 
of  the  ordnance,  his  Majesty's  treasury,  Chelsea 
hospital.  Greenwich  hospital,  the  board  of 
trade,  or  any  of  the  offices  of  his  IMajesty's 
principal  secretaries  of  state,  the  office  for 
auditing'  the  public  accounts,  or  any  office  under 
the  control,  direction,  or  superintendence  of 
the  lords  commissioners  of  his  Majesty's  trea- 
sury, any  oath,  solemn  affirmation,  or  affidavit 
mi^ht,  but  for  the  passing  of  this  act,  be  re- 
quired to  be  taken  or  made  by  any  person  on 
the  doing  of  any  act,  matter,  or  thing,  or  for 
the  purpose  of  verifying  any  book,  entry,  or 
return,  or  for  any  other  purpose  whatsoever, 
the  lord%  commissioners  of  his  Majesty's  trea- 
sury or  ai^^  three  of  them,  if  they  shall  so  think 
fit,  by  writing  under  their  hands  and  seals,  may 
substitute  ^  declaration  to  the  same  effect  as 
the  oath,  solemn  affirmation,  or  affidavit  which 
might  but  for  the  passing  of  this  act  be  re- 
quired to  be  taken  or  made.  (s.  1.) 

The  substitution  of  a  declaration  to  be  pub- 
lished la  the  Gazette,  and  after  tweaty-oi>|e 
dajs  from  the  date  thereof,  the  provisions  of 
this  act  ^  to  apply-  (9. 2.) 

Aftef  ssdd  twenty-one  days,  no  oaths  to 
be  adII^p9stcred|  in  lieu  of  which  d  declaration 
has  been  directed,  (s.  3.) 

NO.  CCLXXVI. 


If  any  person  shall  make  and  subscribe  any 
such  declaration  as  herein-before  mentioned  in 
lieu  of  any  oath,  solemn  affirmation,  or  affidavit 
by  any  act  or  acts  relating  to  the  revenues  of 
customs  or  excise,  stamps  and  taxes,  or  post 
office,  required  to  be  made  on  the  doing  of  any 
act,  matter,  or  thing,  or  for  verifyinjr  any 
book,  account,  entry,  or  return,  or  for  anv 
purpose  whatsoever,  and  such  declaration  shall 
be  untrue  in  any  particular,  the  person  ^making 
the  same  shall,  over  and  above  every  other 
penalty  to  which  such  person  might  under 
such  act  or  acts  or  otherwise  become  subject, 
forfeit  and  pay  100/.,  which  shall  be  sued  for, 
recovered,  and  applied  in  the  same  manner  and 
under  the  same  provisions  as  any  penalty  im- 
posed by  any  act  or  acts  relating  to  the  revenues 
of  customs,  excise,  stamps  and  taxes,  or  post 
office  respectively,  may  by  law  be  sued  for, 
recovered,  and  applied.  Cs.  4.) 

Nothing  in  the  act  contained  shall  extend  or 
apply  to  the  oath  of  alles^ianee  in  any  case  in 
which  the  same  now  is  or  may  be  required  to 
be  taken  by  any  person  who  may  be  appointed 
to  any  office,  but  such  oath  of  allegiance  shall 
continue  to  be  required,  and  shall  be  adminis- 
tered and  taken,  in  the  same  manner  as  if  this 
act  had  not  been  passed,  (s.  5.) 

That  nothing  in  this  act  contained  shall 
extend  or  apply  to  any  oath,  solemn  affirmation, 
or  affidavit  which  now  is  or  hereafter  inav  be 
made  or  taken,  or  be  required  to  be  made  or 
taken,  in  any  judicial  proceeding  in  any  court 
of  justice,  or  in  any  proceeding  for  or  by  way 
of  summary  conviction  before  any  justice  or 
jusfices  of  the  peace,  but  all  such  oaths,  affir- 
mations, and  affidavits  shall  continue  to  be  re- 
quired, and  to  be  administered,  taken,  and 
made,  as  well  and  in  the  same  manner  as  if 
this  act  had  not  been  passed,  (s.  6.) 

The  universities  of  Oxford  and  Cambridge, 
and  all  other  corporate  bodies,  may  substitute  a 
(|ec1aration  in  lieu  of  an  oath.  (s.  7.) 

The  oaths  of  churchwardens  and  sidesmen 
arc  abolished,  and  a  declaration  to  be  made  in 
lieu  thereof,  (s.  8  ) 

Declaration  substituted  for  oath  by  persons 
acting  in  turnpike  tfu$ts.  Cs.  9.) 

Declaration  substituted  for  affidavit  here- 
tofore required  on  taking  out  a  patent, 
(s.  10.) 

Declaration  substituted  for  oaths  and  affi- 
davits required  by  acts  us  to  pawnbrokers. 

Li 
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Penalties  as  to  such  oaths,  &c.  to  apply  to 
declarations,  (s.  11.) 

And  after  reciting  that  a  practice  wholly 
contrary  to  the  policy  of  the  law  had  been 
permitted  to  prevail,  of  administering  and  re- 
ceiving oaths  and  affidavits  voluntarily  taken 
and  made  in  matters  noi  the  subject  of  antf 
judicial  inquiry,  nor  in  anvwise  pending  or  at 
issue  before  the  justice  or  the  peace  or  other 
person  by  whom  such  oaths  or  affidavits  have 
been  administered  or  received ;  and  that  doubts 
had  arisen  whether  or  not  such  proceeding  was 
illegal  $  for  the  more  effectual  suppression  of 
such  practice  and  removing  sucn  doubts,  it 
was  enacted,  that  from  and  after  the  first  day 
ofJune  next  ensuing^  it  shall  not  be  lawful  for 
any  justice  of  the  peace  or  other  person  to 
admmister,  or  cause  or  allow  to  be  adminis- 
tered, or  to  receive  or  cause  or  allow  to  be 
received,  anv  oath,  affidavit,  or  solemn  affir- 
mation, touching  any  matter  or  thing  whereof 
such  justice  or  other  person  hath  not  jurisdic- 
tion or  cognizance  by  some  statute  in  force  at 
the  time  being :  provided  always,  that  notliing 
herein  contained  shall  be  construed  to  extend 
to  any  oath,  affidavit,  or  solemn  affirmation 
before  any  justice  in  any  matter  or  thing 
touching  the  preservation  of  the  peace,  or  the 
prosecution,  trial,  or  punishment  of  offences. 
(S.12.) 

Whenever  any  declaration  shall  be  made  and 
subscribed  by  any  person  or  persons  under  or 
in  pursuance  of  the  provisions  of  this  act,  or 
any  of  them,  in  lieu  of  any  oath,  solemn  affir- 
mation, or  affidavit,  all  and  every  such  fees  or 
fee  as  would  have  been  due  and  payable  on 
the  taking  or  making  such  oath,  solemn  affir- 
mation or  affidavit,  shall  be  in  like  manner  due 
and  payable  upon  making  and  subscribing 
such  declaration  in  lieu  thereof,  (s.  13.) 

In  any  case  where  a  declaration  in  lieu  of  ui 
oath  shall  have  been  substituted  by  this  act,  or 
by  virtue  of  any  power  or  authority  hereby 
given,  any  person  who  shall  wilfully  and  cor- 
ruptly maxe  and  subscribe  any  such  declaration, 
knowing  the  same  to  be  untrue  in  any  par- 
ticular, shall  in  all  cases  in  which  the  punish- 
ment of  peijury  would  now  attach,  be  guilty 
of  a  misdemeanor,  and  on  being  duly  convicted 
thereof  shall  incur  the  pains  and  penalties  to 
which  persons  are  or  may  be  liable  for  wilful 
and  corrupt  peijury ;  and  it  shall  be  sufficient 
in  any  inaictment  for  such  offence,  to  allege 
generally  that  the  declaration  therein  charged 
to  have  been  falsely  made,  was  a  declaration 
duly  substituted  in  lieu  of  an  oath,  and  it  shall 
not  be  necessary  to  state  by  what  authority  or 
in  what  manner  the  same  shall  have  been  so 
substituted,  (s.  14.) 

The  act  commenced  from  and  after  the 
15th  day  of  the  present  month  of  June. 


*  A  doubt  has  arisen,  whether  this  applies 
to  the  1st  of  the  present  month,  or  the  1st  of 
June  1836.  As  the  act  only  came  into  opera- 
tion on  the  15th  inst,  it  appears  to  us  to  ap- 
ply to  the  Ist  of  June  1836. 
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ON  THB  RIOHT  OF  A  CLEROTMAN  TO  C  HA  KGB 
HIS  BBNBFICB. 

Wb  have  repeatedly  stated  the  law  on  this 
snbiect.  See  2  L.O.  193 1  4  L.O.  308 ;  5  L.O. 
119;  and  7  L.  0. 410.  The  following  is  the 
judgment  of  the  Court,  in  the  last  case  relating 
to  it. 

Lord  Denman,  C.  J. — This  was  a  rule  call- 
ing upon  the  plaintiff  to  shew  cause  why  the 
warrant  of  attomev,  judgment,  and  writ  of 
sequestration,  should  not  be  set  aside ;  and 
the  question  to  be  decided  u,  whether  that 
warrant  of  attorney  is  void,  as  being  contrary 
to  the  statute  of  13Cliz.  c.20.  The  warrant 
of  attorney  is  to  confess  judgment  in  an  action 
of  debt  for  3,600/.;  and  the  defeazance  thereto, 
upon  which  the  question  turns,  is  in  the  fol- 
lowing form  (his  lordship  here  read  the  defea- 
zance). It  is  therefore  expressly  provided, 
that  "  m  case  the  said  annuity,  or  any  part 
thereof,  shall  be  in  arrear  for  a  certain  time 
therein  specified,  then  and  to  often  ae  it  shall 
90  happen,  it  shidl  be  lawful  for  Sftltmarshe^ 
<5ic.,  to  sue  out  such  execution  or  executions, 
upon  the  judgment,  as  he  or  they  shall  think 
fit,  and  also  to  sequester  the  rectory  of  Roiher- 
hithe,  and  all  and  singular  any  of  the  glebe 
lands,  buildings,  &e.  thereto  bdonging;*'  so 
that,  if  we  had  been  called  upon  now  (for  the 
first  time)  to  put  a  construction  upon  the  act 
of  parliament,  it  seems  hardhr  to  admit  of  a 
doubt  hut  chat  the  rectory  or  Rotherhithe  is 
charged  with  the  payment  of  the  annuity  in 
the  event  of  its  being  in  arrear,  or,  in  other 
words,  that  the  said  *'  benefice  is  charged  mth 
a  profit  oat  of  the  same  to  be  yiekled  and 
taken."  Cases  however  have  been  brought 
under  our  notice,  bearing  (as  they  certainly 
do)  upon  the  point  in  question.  In  support  of 
the  rule,  reliance  was  placed  upon  the  case  of 
Flight  V.  Salter,  1  B.  &  Ad.  673 ;  and  against 
it,  upon  tiie  recent  case  of  Colebrooh  v.  Loy- 
ton,  1  N.  &  M.  374  ;  4  B.  &  Ad.  678.  In  the 
former  case  the  warrant  of  attorney  directly 
referred  to  the  annuity  deed,  and  was  declared 
to  be  "  for  the  purpose  of  securing  the  said 
annuity,  and  to  the  end  and  intent  that  a 
sequestration  might  be  obtained  or  procured^ 
and  continued  by  Fligrht,  his  executors,  &c., 
pursuant  to  the  therein  before  recited  inden- 
ture." In  the  latter  case  it  was  averred  hyaffU 
davit,  "  that  the  warrant  of  attorney  was  given 
for  the  express  purpose  of  charging  the  said 
vicarage  and  curacy  with  the  payment  of  the 
annuity,  and  for  the  purpose  of  enabling  the 
plaintiffs  to  sue  out  the  before-mentioned  exe- 
cutions.'* Upon  the  discussion  of  Colehrooh  v. 
Layton,  the  authorities  were  brought  under  the 
consideTation  of  the  Court ;  and  particiUariy 
the  case  of  Flight  v.  Suiter,  upon  which  then, 
as  now,  reliance  was  placed,  in  support  of  tiie 
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^* — r—  to  set  aiide  the  Judgment  entered 
vpontbe.wanant  of  attoraey.  The  Court, 
however,  distinguished  (and  we  think  rightly) 
between  the  impeachment  of  the  warrant  of 
attorney  depending  upon  ajidavii,  and  an  ob- 
jection  which  is  presented  to  the  notice  of  the 
Court  ttpoH  ihe/aceof  the  insirumeni  iitei/. 
And  accordingly,  the  Court  then  thought  fand 
we  are  now  of  opinion),  that  there  was  not 
sufficient  relation  or  connexion  between  the 
warrant  of  attorney  and  the  annuity  deed,  to 
ahew  that  the  benefice  was  to  be  charged  to 
pay  the  annuitv,  in  the  event  of  its  being  in 
arrear ;  the  rule  to  set  aside  the  judgment  was 
discharged.  In  the  present  case,  however, 
from  the  language  of  the  defeazance,  we  are 
of  opinion  that  enough  appears  to  shew  that 
the  warrant  of  attorney  was  given  "  to  charge 
the  benefice,"  and  is,  therefore,  void  by  the 
statute.  In  adopting  this  distinction,  we  think 
that  we  are  not  only  deciding  in  conformity  to 
the  aathorities  and  within  the  meaning  of  the 
statute,  but  are,  possibly,  laying  down  as  in- 
te]%ible  a  rule  as  can  easily  be  suggested,  for 
preventing  the  recurrence  of  those  questions 
which  have  been  so  frequently  raised,  in  a  very 
diort  time,  upon  the  construction  of  these  in- 
struments. It  seems  proper  to  add,  that  the 
authorities  cited  to  us  (with  the  exception  of 
CbieArook  v.  Lovion,  which  is  of  a  more  recent 
date),  namely  Shaw  v.  Pritchard,  6  M.  &  Ryl. 
180 ;  10  B.  &  C.  241.  Fii/rhf  v.  Salter,  1  B. 
&  Ad.  673.  Giddons  v.  Hooper,  2  B.  &  Ad. 
734;  and  Doe  v.  Carter,  8  T.R.  87,  300,  were 
brought  under  the  consideration  of  the  Court 
of  Common  Pleas,  in  Newlami  v.  Waihin,  9 
Bing.  113 1  2  Moo.  &  S  174.  There  the  rule 
had  been  obtained  to  set  aside  the  j^ntifiPs 
warrant  of  attorney,  judgment,  and  sequestra- 
tion.  The  warrant  of  attorney  is  not  set  out, 
but  the  report  states  that  it  was  given  "  to 
enter  up  judgment  for  the  arrears  ^  the 
annuity,^*  and  "  expressly  authorized  him  to 
issue  sequestration."  The  Court  having  taken 
time  to  consider,  made  the  rule  absolute,  de- 
ciding that  the  plaintiflF  should  no  further 
enforce  his  writ  of  sequestration,  but  should 
not  be  subject  to  an  action  of  trespass.  The 
reasons  of  the  Court  are  not  given.  Upon  the 
whole,  we  are  of  opinion  that  this  security 
cannot  be  sunported,  and  that  the  rule  must 
be  made  absolute. 

Rule  absolute.— &^/iwr*Atf  v.  Hewitt,  3  N. 
&  M.  656. 


THE  LAW  STUDENT. 


ARTICLBD  CLBRK8. 

Wb  propose  giving  a  short  series  of  articles 
on  this  head;  and  cannot  do  better  on  the 
present  occasion  than  make  some  selections 
from  the  13th  Chapter  of  Mr.  Warren's 
'*  Popular  and  Practical  Introduction  to 
Law  Studies,"  containing  Hints  on  the 
Education  of  Attorneys  and  Solidtors. 


*'  If  a  youth  be  deurous  of  passing  through 
the  period  of  his  clerkship  with  pleasure  imd 
advantage  to  himself  and  his  tutor,  let  him 
begin  well,  by  bestowing  great  attention  upon 
all  that  goes  on  in  the  office,  however  small 
and  apparently  unimportant.    Let  liim  learn 
early    how    to   go    about   business    calmly, 
thoroughly,  and  methodically ;  doing  nothing 
without  inquiring  and  reflecting  upon  the  rea* 
sons  of  it.    If  he  have  the  good  fortune  to  be 
articled  to  a  kind  and  intelligent  master,  no- 
thing will  give  the  latter  so  much  satisfaction 
as  to  see  his  clerk  manifest  such  an  inquiring 
spirit.    He  will  readily  refer  him  to  the  books 
of  practice,  and  give  him  all  the  med  voce  in- 
formation ihat  is  requisite.    If  he  will  go  on 
thus  but  for  six  months,  he  will  soon  find  that 
he  has  entered  an  interesting  profession,  and 
he  conscious  of  making  a  rapid  progress  in  it. 
He  must  not  be  reluctant  to  do  the  common 
drudgery,  as  it  is  called,  of  the  office.    There 
are  some  sublime  young  gentlemen  who  can- 
not bear  the  idea  of  '  tramping '  day  after  day 
to  the  courts,  public  offices,  judges'  and  coun- 
sels' chambers,  &c.  &c.,  or  of  copying  out  and 
engrossing  drafts  of  bonds,  agreements,  leases,' 
&c. ;  which  is  exactly  the  reason  why  they  tum^ 
out  such  sublime  dunces.    More  information 
as  to  the  practical  course  of  business  is  to  be 
learnt  from  a  day  or  two  spent  in  serving 
notices,  process,  &c.,  signing  judgment,  ob- 
taining and  opposing  the  various  rules,  orders, 
summonses,  &c.,  making  up  issues,  attending 
the  master,  getting  instruments  executed  and 
stamped,  &c.  &c.  &c.,  than  is  to  be  obtained 
in  many  months  by  the  most  careful  uerusal  of 
books  of  practice.    Let  the  young  clerk  have 
his  wits  about  him,  wherever  he  is ;  whatever 
he  is  doing[,  let  him  never  hurry,  in  however 
great  haete\<t  may  be ;  let  him  not  do  anything 
superficially,  in  a  slovenly  inattentive  manner. 
Bad  habits  of  this — indeed  of  any  kind — are 
easily  formed,  though  not  easily  got  rid  of; 
their  tendency  is  to  increase  and  m'SltipIy,  and 
they  very  soon  incapacitate  him  who  has  con- 
tracted them  for  the  proper  transaction  of  any 
kind  of  business.    Then  it  is,  indeed,  that  an 
attorney's  office  becomes  odious,  and  that  a 
relief  from  its  monotony  is  sought  in  the  thea- 
tre, the  tavern,  the  parks,  and  parties ! 

"  The  pupil  should  make  constant  eflforts  to 
acquire  early  a  knowledge  of  the  structure  and 
uses  of  the  ordinary  instruments  upon  which 
he  is  employed — as  bonds,  leases,  assignments, 
mortgages,  &c.,  making  a  point  of  reading 
every  evening  some  practical  work  upon  the 
subjects  that  have  chiefly  occupied  his  atten- 
tion during  the  day.  Take  a  common  money 
bond,  for  instance:  nothing  can  be  shorter 
and  simpler  in  form  than  this  instrument,  and 
yet  a  vast  deal  of  interesting  and  important  in- 
formation  concerning  it  may  be  acijuired  by 
an  industrious  pupil  in  a  very  short  time.  Has 
he  any  idea  of  the  origin  or  the  ^naly  of  a 
bond  ?  Is  he  aware  that  it  was  originally  con- 
trived '  to  evade  the  absurdity  of  those  monkish 
constitutions  which  prohibited  taking  interest 
for  money?'  (3  Bla.  Comm.  434-5.)  What 
will  be  the  consequence  of  a  party's  taking  a 
L2 
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bond,  with  refeffence  to  odey  ^evtouB  secu- 
rities ^  Will  19  abridge  or  extmd  hi»  fbrmer 
rights  ?  What^  effect  will  the  death  or  bank- 
ruptcy  of  either  party  have  upon  it?  Wh«t 
are  the  s^eneral  advantages  of  taking?  a  bond } 
&c.  &c.  &e.  Information  on-  these  and  similar 
questions  can  always  be  easily  obtained  by  the 
pupH ;  and  when  obtained  will  very  much  en- 
nance  the  interest  of  husinesa,  and,  the  faci- 
Kty  with  which  he  can  despatch  it.  The  prac- 
tice of  the  Courts  should  also  constantly  com- 
mand a  prominent  share  of  hie  attention ;  he 
should  endeavour  to  acquaint  himself  with  the 
rmson  of  the  various  rules  upon  which  he  is 
perpetually  actincf,  or  he  will  never  become  a 
really  skilful:  and  enlightened  practitioner. 
This  is,  at  the  present  time — when  practice  is 
in  such  an  unsettled  state — an  observation 
that  should  never  be  lost  sight  of  b^  the  pupil, 
in  order  that  he  may  be  able  from  time  to  time 
fully  to  comprehend  the  grounds  for  the  alter- 
ations that  are  taking  place,  and  the  precise 
effects  of  them. 

*•  If  it  be  settled  .before-hand  whether  the 
young  attorney  is  to  practise  in  town  or  in  the 
country,  that  should  be  a  leading  consideration 
in  determining  to  what  branch  of  legal  studies 
he  should  devote  his  chief  attention.  If,  for 
instance,  he  intend  to  settle  in  London  he  must 
bend  his  best  energies  to  the  acquisition  of  the 
practice  of  the  various  courts  of  common  law, 
equity,  and  bankruptcy,  and  to  the  leading 
branches  of  commercial  law.  If  he  intend  to 
practise  out  of  London,  he  should  be  guided 
by  the  circumstance  of  his  residing  in  one  of 
the  great  manufacturing  towns,  or  in  the 
wuntry,  properly  so  called.  In  the  former  in- 
stance, ne  will  direct  hb  chief  attention  to 
learning  the  laws  regulating  manufactures  and 
commerce,— ^patents,  machinery,  bills,  notes, 
bankruptcy,  and  insolvency ;  in  the,  latter,  to 
what  may  perhaps  be  termea  agricultural  law, — 
that  of  real  property,  copyholds,  landlord  and 
tenant,  farming  leases,  aistresses,  notices  to 
quit,  &c.  &c.,  and  to  justice  of  the  peace  and 
criminal  law  generally.  Here  also  it  is  of  spe- 
cial importance  that  the  practitioner  should  l>e 
well  acquainted  with  the  law  of  wills,  execu- 
tors, &c  ,  called  on  as  he  often  is  to  frame  the 
former  and  advise  the  latter  on  ^e  spur  of  the 
moment,  before  he  can  himself  obtain  assistr 
ance  from  town  or  elsewhere.  In  fact,  one  of* 
this  last  class  of  practitioners  is  thrown  more 
upon  his  own  resources  than  the  other  two  put 
together;  and  it  is  therefore  incumbent  upon 
him  to  devote  his  best  energies  daring  his 
clerkship  to  the  acouisition  of  a  thorough 
knowlec^e  of  his  profession.  AVhen  he  comes 
to  London  to  spend  half  a  year  with  his  master's 
agent,  or  with  a  conveyancer,  he  should  pay 
dmost  undivided  attention  to  real  property 
law.  This  will  be  a  most  important  period  of 
his  life,  and  verv  much  of  his  future  hi^piness 
and  success  will  depend  upon  the  manner  in 
which  he  employs  it.  Always  considering  how 
short  18  his  time,  and  how  much  to  be  done  in 
it,  he  must  avoid  forming  a  numerous  ar. 
quaintance,  and  squandering  away  his  days  or 
itights  in  visiting  scenes  of  amusement*    If  he 


be  not  wise  te  tinie,  itt  tills  resect,  he  iHII 
assuredly  find  out  his  fblly,,  and  bitteriy  regret 
it  heraaftep." 

Mrs.  Wumea  cdm  ^  vsittHis*  works  of  a 
practical  kind,  to  be  consulted  by  the  articled 
clerk  in  the  course  of  his  studies,  and  which 
are  usually  found  in  a  solicitor's  ofl^e.  He 
then  proceeds  as  fbllbiys : 

"  He  shouM  by  all  means,  during  some — 
perhaps  the  latter — period  of  his  clerkship, 
attena  a  course  of  lectures,  and  attend  it  regu- 
larly and  thoughtfully.  He  must  not  be  too 
anxious  about  taking  copious  notes  \  his  main 
object  should  be  to  follow  the  lecturer  closely 
in  his  mind,  and  note  down  only  a  few  memo- 
randa, to  aid  his  recollection  on  returning 
home ;  when  he  should  make  a  point  of  writing 
out  what  he  has  heard,  but  not  too  fully,  and 
ctmtutting  the  authorities  cited. 

*'  He  is  also  earnestly  recommended  to  lose 
no  opportunity  of  studying  carefully  the  opi- 
nions and  drafts  of  pleailersi,  conveyancers,  and 
barristers ;  and,  where  they  are  of  more  than 
usual  interest  or  importance,  of  copying  them 
out:  he  cannot  hit  upon  any  reaclier  method 
than  this  of  improving  himself  in  legal  know- 
ledge. 

•*  Whenever  he  has  occasion  to  go  to  the 
Courts  he  should  attend  to  what  is  going  on, 
and  make  a  note  of  anything  that  strikes  him 
as  new,  or  of  importance.  It  is  astonishing 
how  much  valuable  information  he  may  collect 
in  this  way,  and  how  advantageous  such  efforts 
\rill  prove  to  his  mind. 

"  The  clerk  must  also,  equally  with  the  stu- 
dent for  the  bar,  lose  no  opportunity  of  acquir- 
ing polite  and  general  knowledge — unless  he 
mean  to  settle  down  into  u  mere  drudge. 

"  It  would  be  well,  also,  for  the  clerk  to  bear 
in  mind  the  necebsity  of  acquiring  a  good  style 
of  composition,  for  which  purpose  ne  should 
mmiliarise  himself  with  the  writings  of  the  best 
English  authors,  and  frequeptly  exercise  hinir 
self  in  original  composition.  He  should  COQ.-. 
stantly  aim  at  the  attainment  of  a  plain,  nerv- 
ous, perspicuous  style;  which,  added  to  % 
methodical  arrangement  of  his  thoughts,  will 
enable  him  to  acquit  himself  creditably  in  cor- 
respoudence,  and  drawing  up  cases  and  briefs- 
matters  which  soon  evidence,  even  to  non- 
professional persons,  whether  their  author  is  a 
man  of  general  ability — a  competent  member 
of  a  liberal  and  learuerl  profession*  The  author 
has  frequently  seen  bnefs,  both  in  Chancery 
and  common  law  causes,  drawn  up  in  a  most 
lucid  and  masterly  style, — calculated  to  leave 
counsel  little  else  to  do  than  present  them  to 
the  Court. 

"  A  clerkship  thus  well  spent  will  entitle  the 
young  lawyer  to  look  for  early  success  in  his 
profession.  If,  instead  of  entering  into  busi- 
ness on  his  own  account,  he  should  prefer 
engaging  with  an  attorney  for  a  while,  aa 
managing  clerk,  his  abilities  and  good  in- 
duct will  speedily  attract  the  notice  of  his  e<a- 
ployers,'and  induce  them  not  only  to  give  him 
a  handsome  salary,  but  possibly  to  take  him 
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into  partfteMhip  on  very  ftdvontageous  terms. 
If,  on  the  other  heud,  he  enter  into  business 
on  Ms  own  account,  he  will  discfaarn^e  all  the 
duties  of  it  with  comfort  to  himself  and  ad- 
▼antacfe  to  his  cli^ts — who  will  not  fail  to 
give  'him  substantial  evidence  of  their  increas- 
ing confidence  in  his  skill  and  integrity. 

"  What,  on  the  contrary,  is  to  become  of  the 
idle,  ignorant,  and  dissolute  attomey*s  clerk  ? 
Who  will  employ  hhn,  either  asma^ter  or  client? 
His  expensive  education  has  been  utteily 
thrown  away  upon  him ;  and  he  rapidly  sinks 
from  the  sphere  of  respectable  society,  amid 
the  grief  and  indis[nation  of  his  friends,  into 
roguery  and  ruin." 

SELECTIONS 

fTlOM  CORRESPONDENCE. 

No.  CII. 

DETENTION  OP  LETTERS  AT  TinEl*09T  OPPIOB. 

Sir, 
A  case  of  considerable  hardship  has  just 
occurred  to  me,  in  consequence  of  the  time 
which  is  allowed  to  elapse  between  a  letter's 
being  refmfd  l)y  the  party  to  whom  It -is  ad- 
dressed, and  the  time  when  it  is  returned 
through  the  Dead  Letter  Office;  and  1  am 
thererore  desirous  of  drawing  the  public  atten- 
tion to  tbe  subject.  There  may  be  very  good 
reasons  why,  when  the  address  of  a  'party  is 
unknown,  a'letter  should  lie  some  time  at  the 
office  to  be  claimed;  but  when  a  letter  is 
^efttied,  I  can  see  no  reason  for  delay,  and  it 
ought  to  be  returned  immediately  to  the  writer. 

R.  L.  S. 

JUftI8DtCTl6N  OP  MAGISTBATES. — SERVANTS. 

Sir, 
I  attended  a  petty  sessions  and  laid  a  charge 
f^ainst  a  servant  of  mine  for  leaving  my  ser- 
vice ^Uu>ut  notice,  after  having  agreed  to 
give  'ine  a  month's  notice.  This  servaut  was 
employed  in  my  house  as  a  domestic  servant ; 
aad  the  nuifistrates  refused  to  hear  the  case, 
saying  they  had  no  jurisdiction  over  domestic 
servants,  and  could  not  oonvict  for  any  mis- 
demeanor or  ill  behaviour  committed  by  them 
in  their  service.  I  contended  that  under  the 
4  G.  4,  c.  34,  they  were  empowered  to  punish 
oay  p^ion  contracting  to  serve  for  any  time 
whatsoever  (if  the  person  had  entered  into  tbe 
service)  for  any  misiiemeanor  or  misconduct 
in  the  execution  of  tbe  service ;  but  the  magis- 
trates heins:  of  a  different  opinion,  dismissed 
the  ease.  You  will  ol)lige  me  by  giving  your 
opinioa  on  this  case  in  your  next  publication. 
A  Subscriber. 


IKBBRITANCB  ACT,  3  &  4  W.  4,  C.  106. 

In  answer  to  your  correspondent  at  page  31 
of  the  present  volume,  relative  to  the  new  Act 
for  Ike  Amendment  of  the  Law  of  Inheritance, 
I  am  inctiaed  to  think  that  the  case  he  pro- 
poses has  been  overlooked  by  the  framers  of 
the  act.  The  2d  sec.  of  the  statute  enacts, 
"  That  in  every  case  descent  shall  be  traced 
from  the  purchaser ;  and  to  the  intent  that  the 
pedigree  may  never  be  carried  further  back 
than  the  circumstances  of  the  case  and  the 


nature  of  the  title  shall  i^quirfe,  X^h  :]ia*iOn 
last  entitled  to  the  land  shall  be  considered  to 
have  been  the  purchaserihereof,  unless  it  shall 
be -proved  that  he  inherited  the  same,  in  which 
case  Uie  person  from  whom  he  inherited  the 
same  shall  be  considered  to  have  been  the 
purdhaser,'*  &c.  Now,  IV,  being  the  first  pur- 
chaser, the  effect  of  this  section  (if  strictly  in- 
terpreted) is,  to  give  to  B,,  the  atmt  of  the  4le- 
ceased,  the  right  of  dividing  with  ^.,  the  sur- 
viving sister,  the  property  which  her  deceased 
niece  may  have  left,— «  consequence  which 
could  not  possibly  have  been  intended.  The 
omission,  indeed,  is  so  obvious,  that  in  all  pro- 
bability, should  the  case  ever  come  before  the 
Court,  it  would  consider  itself  bound  to  allow 
the  general  policy  of  the  law  to  prevail,  and 
not  put  that  construction  upon  the  seotioOy 
which  would  manifestly  work  so  great  an  ia- 
justice.  ■  '  M.  U. 

ATT0B19ET*— ^SXmy. 

Sir, 

B,  having  occasion  for  money,  goes  to  an 
attorney  to  borrow  it.  He  gives  a  bill  of  sale 
of  all  his  effects,  and  the  attorney  advances  a 
small  sum  of  money,  and  becomes  answerable 
to  some  of  B*%  creditors  for  debts  due  to 
them.  The  effecU  of  B,  are  to  be  sold  by 
auction,  and  six  months  credit  given,  in  order 
to  reimburse  and  secure  the  attorney  tbe 
money  he  has  so  advanced  and  become  an- 
swerable for;  but  the  attorney  is  to  take  the 
risk  of  the  sale  upon  himself,  and  by  the  con- 
ditions of  sale  the  money  is  to  be  payable  to 
him.  The  attorney  charges  3«.  6flf.  or  4«.  in 
the  pound  upon  all  the  money  advanced  J3., 
and  on  all  the  money  for  which  he  becomes 
answerable.  The  attorney,  in  addition  to  his 
commission  of  3#.  6</.  or  As,  in  the  jMund,  ' 
charges  for  drawing  bill  of  sale,  joumies,  at- 
tendances, &c.  making  altogether  near  80  ar 
40  per  cent.  Many  of  the  sums  for  which  the 
attorney  becomes  responnble  are  not' paid  till 
after  the  sale  is  due. 

Will  -any  of  your  correspondents  inform  me 
whether  such  a  transaction  is  lawful,  or  whe- 
ther it  does  not  come  under  the  Statute  of 
Usury?  and  wliether  the  Courts  would  not 
summarily  punish  such  conduct  in  an  attorney, 
and  order  him  to  reimburse  the  amount  so 
charged  ?  He  certainly  runs  a  risk  of  having 
bad  purthasers  at  the  sale ;  but  he  may  buy 
all  at  the  sale  himself.  A  man  cashing  a  dratt 
for  another  runs  the  chance  of  being  repaid, 
but  he  is  limited  to  5  per  cent.  The  svstem  is 
carried  on  to  a  most  pernicious  extent  by  some 
disreputable  attorneys,  auctioneers,  and  others, 
and  if  a  stop  is  not  put  to  it,  every  farmer  in 
the  coufitry,  who  at  a  moment  ot  disti^ss  is 
driven  to  tnese  pests  of  society,  will  be  totaHy 
ruined.  I  therefore,  Mr.  Editor,  beg  seriously 
to  cadi  your  attention  to  this  matter;  and  trust 
you  will  aid  the  cause  of  the  distressed  farmer, 
by  advocating  some  measure  for  the  summai^ 
punishment  of  tbe  usurious  monev  lender,  who 
not  only  destroys  the  borrower,  out  robs  him 
of  the  means  of  paying  his  creditors ;  as  What 
would  otherwise  be  dirided  amongst  the<latter, 
goes  into  the  pocket  of  tlie  lender. 
°  L3  ViMMx*    - 
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lAahUUy  of  a  JBuiband  after  Separation, 


LIABILITY  OF  A  HUSBAND  AFTER 
SEPARATION. 


JURISDICTION  IN  EQUITY  FOR  ALIMONY. 

Sir, 

I  have  read  the  remarks  of  your  Corres- 
pondent M.,  on  the  above  subjects,  (8  vol. 
312,  9  vol.  501 ) .  I  cannot,  however,  reconcile 
the  view  he  takes,  as  to  the  nature  of  alimony, 
stating—'*  it  appears  alimony  places  a  woman 
in  the  situation  in  which  a  woman  is  when  llv> 
ing  apart  from  her  husband  without  his  assent, 
in  which  case  he  would  not  be  liable  for  neces- 
saries, but  for  the  interference  of  the  Ecclesi- 
astical Court,  which  on  due  enquiry,  finding 
that  she  has  just  cause  for  her  absence,  makes 
a  decree,  justifying  such  absence,  and  at  the 
same  time  imposing'  upon  him  the  condition  of 
tupplying  her  with  necettaries  to  the  amount  of 
alimony  decreed."  This  I  conceive  to  be  fju* 
from  a  true  description  of  the  nature  of  ali- 
mony ;  for  I  think,  before  I  conclude  I  shall 
be  able  to  show,  that  the  wife  is  of  ability  to 
dispose  of  the  eavings  of  her  idimony.  I  shall 
endeavour  to  show  that  alimony  has  rather 
more  of  the  (]ualities  of  separate  property.  In 
support  of  which,  the  following  opinion  of 
Rmiipn,J.,  2Ve8.  Jun.  195,  may  be  mentioned: 
— -"  I  take  it  now  to  be  the  established  law, 
that  no  Court,  not  even  the  Ecclesiastical 
Court,  has  any  original  jurisdiction  to  give  a 
"wife  separate  maintenance.  It  is  always  as  in- 
cidental to  some  other  matter,  that  she  be- 
comes entitled  to  a  separate  provision.  If  she 
applies  in  this  Court  upon  a  supplicant  for 
security  of  the  peace  against  her  husband,  and 
it  is  necessary  she  should  live  apart,  as  inci- 
dental to  that  the  Chancellor  will  allow  her 
separate  maintenance— 10,  in  the  Ecclesiastical 
Court,  if  it  is  necessary  for  a  divorce  a  mensd 
et  thoro  propter  savithm.** 

Again,  per  Lord  Hoit,  1  Salk.  115.  ''  If  a 
feme  covert  sue  another  in  the  Spiritual 
Court  for  incontinence  with  her  husband,  and 
recover  £\0.  costs,  and  the  husband  release 
them,  she  is  by  this  barred.  So  it  is,  if  hus- 
band and  wife  be  divorced  a  mensd  et  thoro, 
and  a  legaey  is  left  to  the  wife  and  the  hus- 
band rdease  it,  she  is  thereby  barred,  for  the 
marriage  continues,  and  the  husband  has  all 
her  rif  ht ;  but  if  the  husband  and  wife  be  di- 
vorced a  mensd  et  thoro,  and  the  wife  has  her 
alimony  and  sues  for  defamation  or  other  in- 
jury, and  then  has  costs,  and  the  husband  re- 
leases them,  this  shall  not  bar  the  wife,  for 
these  costs  come  in  lieu  of  what  she  has  spent 
out  of  her  alimony,  which  is  a  separate  main- 
tenance and  not  in  the  power  of  her  husband." 

How  far,  I  ask,  do  these  opinions  accord 
with  the  supposition  of  the  husband  paying  for 
the  wife?  It  appears  plain  from  the  latter, 
that  the  wife  must  have  had  the  alimony  in  her 
own  hand,  otherwise  she  could  not  have'been  in 
the  situation  described,  of  having  spent  money 
out  of  her  alimony,  in  lieu  of  which  the  costs 
recovered  shall  be  taken  by  her.  In  addition 
to  these  cases,  may  be  mentioned  those  in 
which  application  has  been  made  by  the  wife 
for  the  writ  of  ne  eofeat  regno  against  the.hus- 


liand,  for  the  purpose  of  obtainbg  equitable 
bul,  to  prevent  his  leavinjr  the  country  without 
paying  the  arrears  of  alimony  then  due ;  see 
hufey  V.  Hujpy,  14  Ves.  261,  and  cases  there 
referred  to.  These  >bow  that  alimony  is  money 
pud  into  the  wife's  hands,  and  not  merely  ne- 
cessaries supplied  at  the  husband's  direction, 
otherwise  a  aifferent  mode  would  be  adopted, 
the  application  being  rather  made  by  the  cre- 
ditors than  the  wife. 

These  are  instances  of  what  the  Courts  Bi 
Law  and  Equity  think  about  the  nature  of  ali- 
mony ;  let  us  now  try  and  show  what  view  the 
Ecclesiastical  Courts  take. 

In  fFiison  v.  fFilson,  3  Hagg.  Eccl.  Rep. 
329.  n,  upon  an  application  by  the  wife,  to 
enforce  a  monition  for  the  payment  of  alimony, 
six  years  in  arrear,  the  Court  said — *'  Unless 
the  nusband  is  absent  from  the  country,  or  some 
particular  reasons  are  set  forth,  it  would  be 
productive  of  great  inconvenience  and  injus- 
tice, if,  after  a  lapse  of  so  many  years,  the 
Court  should  enforce  such  a  monition.  If  the 
wife  is  aggrieved,  she  should  make  her  appli- 
cation within  a  reasonable  time,  otherwise  the 
Court  will  infer  she  has  made  some  more  be- 
neficial arrangement.  As  a  general  rule,  there- 
fore, the  Court  is  not  inclined  to  enforce  ar- 
rears of  many  years  standing.  Alimony  is  al- 
lotted for  the  maintenance  of  a  wife,  from  year 
to  year.  However,  as  in  this  case  there  had 
been  no  application  to  reduce  the  alimony,  but 
the  parties  have  gone  on  satisfied  with  some 
private  arrangement  of  their  own,  I  think  I 
shall  best  consult  the  interests  of  both,  by  de- 
creeing alimony  from  one  year  prior  to  the 
monition,  the  husband  being  allowed  all  pay- 
ments on  account  of  the  wife  during  that  year; 
and  from  the  date  of  the  present  monition,  I 
shall  continue  the  alimony  according  to  the 
original  decree." 

From  this  it  would  appear  that  the  husband 
would  only  be  entitled  to  deduct  so  much  as 
he  may  have  pud  for  the  wife ;  and  subject  te 
that,  he  would  be  obliged  to  pay  over  the  reri- 
due  to  her. 

'  Without,  for  one  moment,  disputing  the  de- 
cision of  Lord  LpndHurst,  before  cited,  (9  Vol. 
501,)  the  only  extent  to  which  that  dedsba 
goes,  is  this,  viz. — that  any  arrears  of  alimony 
which  the  husband  may  not  have  paid  in  his 
wife's  life  time,  belong  to  himself,  in  preference 
to  the  legatee  of  the  wife ;  but  such  decision 
does  not  decide  that,  if  the  husband  had  paid 
up  the  arrears  to  the  wife  in  her  life  time,  he 
would  be  entitled  to  receive  them  back,  as 
against  the  legatee.  The  above  does  not  prove 
that  the  husband  is  entitled  to  the  wife's  mo- 
in^s  of  alimony,  as  against  her  legatee.  I 
think  it  will  be  admitted  that  the  case  of  Cooke 
and  Stones  never  nused  the  question,  as  that 
only  related  to  arrears  of  alimony.  The  only 
remaining  portion  of  the  argument  to  be  dis- 
posed of,  is  that  relating  to  the  cases  in  which 
equity  interferes  between  husband  and  wife ; 
and  if  those  can  be  disposed  of,  no  part  of  the 
argument  will  be  left  in  support  of  the  hus- 
band's claim  to  the  satings,  in  preference  to 
the  legatee. 
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I  do  not  intend,  for  a  moment,  to  question 
dkoie  cases  wliich  deny  the  wife  the  right  of 
enforcing  her  rights  agunst  her  husband,  in 
equity  or  at  law,  without  the  interference  of  a 
third  person  between  them.  The  case,  how- 
ever, goes  no  further  than  this,  viz. — If  a  hus- 
band  agrees  to  allow  his  wife  a  separate  main* 
tenance,  without  the  interference  of  a  third 
party,  and  the  husband  subsequently  refuses  to 
make  such  allowance,  equity  savs— We  cannot 
interfere ;  but,  supposing  the  husband  not  to 
refuse,  but.  instead  of  taking  advantage  of  this 
ground  of  refusal,  he  pays  such  stipulated 
maintenance  to  the  wife;  does  this  actuai 
payment  alter  the  case  ?  In  this,  I  conceive, 
lies  all  the  difference,  payment  or  no  payment. 
Between  husband  and  wife  there  is,  I  conceive, 
a  distinction  between  agreements  executed  and 
executory.  In  illustration  of  this  position,  the 
case  of  Slanning  v.  Style,  3  P.  W.  337,  may  be 
mentioned,  in  which  the  husband  allowed  his 
first  wife  to  dispose  and  make  profit  of  all  such 
butter,  e^,  poultry,  &c.,  which  arose  from 
his  form,  for  her  own  separate  use,  and  which 
allowance  he  called  her  pin  monev.  From  her 
death  until  he  married  the  defenaant  Style^  his 
sister  kept  his  house,  and  had  the  same  allow- 
ance, which  was  continued  to  the  second  wife. 
It  was  no  proof  that,  whenever  any  person 
came  to  buy  fowls,  &c.,  the  husband  said  he 
had  nothing  to  do  with  those  things,  which 
were  his  wife's;  and  it  f^irther  appeared  in 
evidence,  that  he  confessed  that  he,  having  been 
makin^!^  a  purchase  of  about  jf  1,000.  value,  and 
being  in  want  of  mone^,  had  been  obliged  to 
borrow  jCIOO.  from  his  wife,  to  make  up  the 
purchase  money.  The  husband  being  dead, 
the  widow  claimed  the  ^100.  out  of  his  estate. 

Lord  TaWot  decreed  that  she  should  be  a 
creditor  for  such  sum,  observing,  that  the  mo- 
ney being  the  wife's  savings,  and  the  husband's 
agreement  having  being  proved,  it  was  but  a 
reasonable  encouragement  to  her  frugality, 
and  that  such  agreement  would  be' of  little 
avail,  if  it  were  to  determine  with  his  death : 
that  it  was  the  strongest  proof  of  the  husband's 
consent,  that  the  wife  should  have  a  separate 
property  in  the  money  arising  by  the  saving's, 
m  that  he  had  applied  to  and  prevailed  with 
her  to  lend  him  the  £\0O.,  for  he  did  not  c^hum 
it  as  hb  own,  but  submitted  to  borrow  it  as 
her  own  money.  Therefore,  and  especiaUy  as 
there  was  no  creditor  of  the  husband,  to  con- 
tend with,  his  Lordship  decreed,  as  above. 

Here  is  a  case  going  the  length  required, 
without  denying  the  position  that,  if  the  mat- 
ter had  rested  in  fieri,  the  husband  might  have 
resisted  a  performance ;  but  not  having  done 
80,  and  on  the  contrary,  having  allowed  the 
money  to  come  into  the  wife's  hands,  it  was 
open  to  proof  that  he  intended  to  allow  her  a 
separate  maintenance.  Nor  is  this  a  case  by 
itself,  as  in  the  above  case  one  of  Calmatfy  v. 
Calmady  was  referred  to,  in  which  the  husband 
agreed  with  the  wife  that,  upon  every  renewal 
of  a  lease  by  him,  she  shoula  receive  from  the 
tenant  two  guineas,  and  that  sum  was  idiowed 
to  be  her  separate  money.  So  also  in  Mangly 
V.  Hmgetfinrdy  2  £q.  Ca.  Ab.  156,  the  wife,  as 


it  appeared,  had  saved  a  considerable  sum  of 
money  out  of  housekeeping,  and  in  a  suit  in- 
stituted against  her  for  a  discovery  of  what  she 
had  saved,  she  insisted,  by  answer,  that  she  was 
not  bound  to  make  such  discovery :  and  upon 
exi*eptions  to  the  answer,  it  was  held  sufficient 
by  Lord  King. 

These  cases,  I  conceive,  prove  that,  as  re-> 
gards  money  once  paid  into  the  wife's  hands, 
there  is  no  need  of  the  interference  of  a  trus- 
tee, to  enable  the  wife  to  dispose  of  such  savings. 
If  such  was  not  the  case,  how  would  it  happen 
with  a  married  woman  to  whom  trustees  were 
ordered  to  pay  money  to  her,  on  her  own  re- 
ceipt, to  her  own  separate  use  ?  when  psdd  it 
would  belong  to  her  husband,  without,  inci- 
dentaUy,  she  had  a  separate  power  to  will  such 
savings.  In  a  similar  case,  Lord  Thurhw  thus 
expresses  himself,  (1  Ves.  Jun.  48) : — "  I  have 
alwavs  thought  it  settled  that,  from  themoment 
in  which  a  woman  takes  personal  property  to 
her  sole  and  separate  use,  from  the  same  mo- 
ment she  has  tne  sole  and  separate  right  to 
dispose  of  it.  It  is  incident  to  dispose  of  the 
savings,  out  of  her  personal  estate ;  she  cer- 
tainly might  enjoy  it :  and  as  to  the  produce, 
that  is  all  merely  personal  property.  If  no 
disposition,  the  husband  succeeds  as  next  of 
kin,  not  In  consequence  of  the  marital  rights. 
Upon  the  cases  I  have  always  taken  this  ground: 
that  personal  property,  the  moment  it  can  be 
enjoyed,  must  be  enjoyed,  with  all  its  inci- 
dents."   See  also  Rich  v.  Cockeli,  9  Ves.  369. 

In  all  the  above  noticed  cases,  the  property 
claimed  as  the  wife's  separate  estate,  had  been 
actually  paid  into  the  wife*s  hands,  and  did  not 
rest  merelv  in  agreement. 

From  what  is  above  quoted  from  the  remarks 
of  Lord  Rosslyn,  2  Ves.  Jun.  195,  and  Lord 
Holt,  1  Salk.  115,  as  to  alimony  being  strata 
property,  and  from  what  appears  from  the  re- 
marks of  Lord  Thurlow,  1  Ves  Jun.,  as  to  a 
power  of  disposal  being  incidental,  where  a 
separate  interest  exists,  it  does  not  appear  too 
much  to  sa^,  that  alimony  has,  at  least,  the 
same  qualities  about  it,  as  payments  made  to 
the  wife,  and  allowed  by  the  husband  to  be  re- 
tained, as  separate  property,  in  her  hands;  in 
which  cases  it  has  already  been  shewn,  that 
equity  will  interfere  in  favour  of  the  wife, 
where  no  creditors  intervene.  That  such  pay- 
ments would,  however,  be  subject  to  the  claims 
of  creditors,  seems  admitted  by  Lord  Talhot, 
in  the  above  noticed  case  of  Stanninsry,  Styles, 
and  in  fitter  v.  Fnxer,  2  Atk.  513.  Lord 
Hardwicke,  in  speaking  of  the  Ecclesiastical 
Courts,  says — "  their  decrees  for  alimony  and 
maintenance  are  only  agunst  the  person  of 
the  husband,  and  do  not  affect  any  part  of  the 
estate,  so  as  to  take  it  from  the  husband's  cre- 
ditors." It  is  unnecessary,  on  the  present 
occasion,  to  follow  out  the  powers  of  the  hus- 
band over  the  wife's  alimony,  by  analogy  to 
settlements  wanting  a  valuable  consideration 
to  support  them;  the  present  question  only 
being  as  between  the  husband  and  the  wife's 
legatee,  without  the  interposition  of  creditors, 
which  might,  of  course,  alter  the  case. 

It  has  fuready  being  shewn,  tm  the  dictum 
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of  Lord  Lyndhuni,  that  the  Ecclesiastical 
CourtB  refuse  to  execute  their  decrees  after 
the  death  of  either  of  the  parties,  and  this  may 
possibly  be  on  the  supposition,  that  they  look 
upon  their  right  of  interfering  as  only  extend- 
ing  to  personal  wrongs  between  pavties ;  and 
such  wrongs  cea^tiog,  by  the  death  of  either* 
the  cause  of  enquiry  ceases  at  the  same  time, 
like  any  other  personal  wrong,  at  common  law, 
the  remedy  for  which  has  not  been  extended 
by  statute.  Nor  will  this  course,  adopted  by 
the  Ecciesiastisal  Courts,  appeal  to  be  so  great 
a  hardship,  when  we  come  to  consider  the 
principles  which  govern  the  relation  between 
man  and  wife  ;  for,  on  reference  to  a  portion 
of  the  Judgment  of  the  Court,  before  cited,  in 
fFUisvn  V.  ff'Uson,  it  will  be  found  that  *'  ali- 
mony is  allotted  for  maintenance  of  a  wife 
from  year  to  year."  On  this  principle  will  the 
Courts,  in  favour  of  the  wife,  enforce  the  pay- 
ment during  her  life ;  but  if,  at  the  time  of  her 
death,  there  be  no  debts  owing  for  her  main- 
tenance, then  does  the  principle  fail,  unless  it 
can  be  held  that  the  husband  is  bound  to 
maintain  the  legatee  of  the  wife. 

By  marriage  the  bu8l)aDd  becomes  entitled 
to  tht:  wife's  personalty,  in  return  for  which 
he  is  bound  to  support  his  wife;  and  having  so 
done,  I  think  his  claim  must  be  held  to  be 
much  stronger  than  a  mere  volunteer. 

Again,  consider  the  effect  of  a  separation,  at 
common  law : — If  a  wife  live  separate  frpm  her 
husband,  with  his  assent,  the  obligation  to 
maintain  th^  wife  lies  upon  the  husband,  unless 
she  forfeits  her  right  to  that  maintenance,  by 
her  own  misconduct,  per  Chmnbre,  J.,  2N.  R. 
162.  But  if  a  provision  is  made  and  regularly 
paid,  he  is  not  liable.  If  a  provision  is  made 
by  the  agreement,  and  not  paid,  then,  accord* 
ing  to  the  opinion  of  three  Judges,  in  Nurse 
V.  Cra<>,  2  N.  R.  148,  the  husband  is  liable  for 
theVife's  debts;  and  see  also  per  Littiedale.  J., 
6  B.  &  C.  2 1 5.  This  would  seem  to  prove  that, 
though  the  hiiaband  might,  as  agunst  the  lega- 
tee of  the  wife,  retain  the  arrears,  still,  as 
Z'nst  creditors,  he  would  fail,  without  he 
ved  that  the  maintenance  was  regularly 
paid.  When  a  person  deals  with  a  married 
woman,  living  with  her  husband,  primd  facie 
the  husband  is  liable;  but  if  she  be  not  so  liv- 
ing, it  is  the  party's  place,  who  deals  with  her, 
to  ascertain  who  is  to  pay  him,  because  the 
marriage  takes  away  any  personal  claim  against 
her ;  and  if,  on  enquirjr,  it  turns  out  that  the 
maintenance  has  been  regularly  paid,  he  has 
trusted  her  at  his  own  peril ;  i/,  however,  the 
contrary  be  the  ca^e.  then,  as  far  as  the  goods 
supplied  be  necessaries,  the  husband  would  be 
liable,  unless  he  could  shew  that  she  had  left 
him,  without  his  asseqt,  in  which  latter  case, 
(.speaking  independently  of  a  maintenance  be- 
ing allowed),  a  husband  would  seem  not  to  be 
liable  for  necessaries,  to  any  amount,  per 
Baiteff,  J.,  6  B.  &  C.  213 ;  see,  on  the  other 
portion  of  the  section,  Clifford  v.  Lftyton^  I  M. 
&  M.  101,  and  3  C.  &  P.  15.  If,  therefore. 
alimony  be  like  any  other  payment  made  by  the 
husban.cl,.for  the  benefit  of  the  ^vife,  no  great 
iiytiry  will  ensue,  since  a  mere  volunteer  wOuld 


be  the  only  party  disappointed ;  for,  as  between 
the  husband  and  creditors  for  necessaries,  fab 
common  law  liability  would  not  haye  ceased, 
without  a  regular  payment  of  the  ailowanoe 
was  proved. 

There  is  one  more  argument  in  favour  of  tiie 
husband :  eren  in  the  life  time  of  both  parties, 
where  there  has  been  no  obstacle  to  the  wife 
recovering  her  alimony,  and  yet  the  wife  has 
allowed  it  to  run  in  arrear  for  ive  or  six  years, 
as  in  the  above  noticed  case,  of  fFH$tm  v.  ^vT- 
$0n,  the  Court  will  not  assist  her  in  the  reco- 
very of  more  than  one  year's  arrears.  1 1  wooid 
be  too  much  then,  I  think,  after  death,  to  give 
a  greater  favour  to  a  volunteer,  claiming  under 
her. 

The  result,  therefore,  seems  to  be  tbis^  tiuit 
arrears,  in  the  hands  of  the  husband,  at  the 
wife's  decease,  he  paying  for  her  necessaries, 
belong  to  the  husband  ;  but  that  where  pay- 
ments have  been  made  to  the  wife,  and  tkei>eoitt 
she  has  saved  money,  such  savings  are  dispos- 
able of  by  the  wife.  T.  O.  B. 


ON   THE 

IMPRISONMENT  FOR  DEBT   BILL. 


To  the  Editor  of  the  Legal  Observer, 
6ir, 

Perceiving  f^om  a  perusal  of  your  valoahle 
work  that  you  take  some  interest  in  the  above 
Bill,  which,  in  importance  to  all  merchants, 
tradesmen,  and  shopkeepers,  (not  only  in  this 
metropolis,  but  throughout  the  kingdom)  is 
not  exceeded  by  any  measure  which  bus  been 
brought  before  Parliament  during  the  pn»ent 
session,  I  think  I  need  not  apologiie  finr  trou- 
bling  you  with  a  few  observations  on  the  sob- 
ject.  It  seeks,  with  one  blow,  to  destroy  the 
existing  Laws  of  Debtor  and  Creititor,  and  to 
establish,  at  a  great  expence  to  the  country,  an 
entirely  new  Code  of  Law,  on  a  merespectJatinn 
— it  seeks  immediately  to  dischai^e  all  pri- 
soners for  debts,  notwithstanding  they  were 
contracted  on  the  faith  of  the  existing  laws, 
and  thek-eby  deprives  the  shopkeeper,  the 
tradesman;  the  merchant,  and  the  banker,  of 
the  only  check  which  at  present  exists  to  unli- 
mited traud  without  punishment,  and  will  thus 
instantly  increase,  to  an  alarming  extent,  the 
number  and  amount  of  frauds  upon  honest 
tradesmen:  for  notwithstancUng  the  bill  has 
been  committed  and  re-coimnitted,  and  up- 
wards of  60  new  clauses  added  since  it  was 
first  printed — it  is  still,  in  its  main  offfeet,  nanyely, 
the  prevention  of  imprisonment  for  debt,  as  ob- 
jectionable as  ever,  and  the  various  amend- 
ments are  only  with  the  view  of  rendering 
greater  facilities  to  creditors  in  reooverinfi^ 
judgment  against  the  Goods  or  EjffectsoiD^U 
on  (when  they  can  be  found) ;  and  the  BiU,  in  ic» 
present  shape,  forms  so  complete  a  mixture  of 
mcomprehensible  and  various  matters,  that 
every  unprtjudhed  Lawyer  wiW  declare  it  to 
be  mast  unintelligible,  and  its  execution  at- 
tended with  endless  litigation. 

And  all  this  serious  injury  to  trade,  f*r  %vliat  ? 
why  truly,  because  his  JVfajestyls  Attom<w-Gt- 
neral,  and  a  few  of  his  friends^'  who  have  (to  say 
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the  letst  of  it)  ^x  ft  completely  mIstriLeti  ^w 
of  tlie  subject,  u  it  will  affect  trade, — f«y,  iV 
tlnHpau — and  that  A^knowtnrach  better  than 
the  thousands  of  merchants,  tradesmen,  and 
shopkeepers  who  have  petitioned  against  it, 
what  is  for  tkeit  interest,  and  for  the  support 
of  trade  and  credit.  But  how  he  has  attained 
this  wonderful  knowledge  I  cannot  tell :  cer- 
tainly not  from  experience — for  he  (very  pro- 
perly) will  give  no  credit  himself,  consequently 
ne  feels  nothing  of  the  necessity  of  every  pro- 
tection being  given  for  the  support  of  credit, 
without  which  trade  cannot  possibly  be  carried 
on  to  any  extent.  K  you  want  his  valuable 
professional  services,  yon  must  pay  his  Fees 
before  he  will  act;  consequently  you  must  give 
khm  credit. 

Much  misrepresentation  is  put  forth  by  the 
promoteiv  of  this  Bill,  as  to  the  cruelty  of  im- 
prisonment for  debt,  and  the  hard-heartedness 
of  credit  on:  but  I  wil]  venture  to  assert,  with- 
out fear  of  contradiction,  that  of  the  great 
number  of  persons  imprisoned  for  debt  for 
short  periods.  Very  few,  if  any,  will  be  found 
YAiomrerenHy  htmert  and  deserving  individuals ; 
and  indeed  under  the  exiathig  raws  no  man, 
with  any  moderate  share  of  honesty,  neeH  re- 
main in  prison  longer  than  about  a  month. 

Mnch  is  said  (and  properly  so)  as  to  the 
necessity  of  3rielding  to  PiiOlic  Opinhn,  when 
expressed  in  a  temperate  and  proper  manner, 
and  especially  by  -persons  competent  to  judge. 
How  then  stands  this  subject  when  tried  by 
the  fortt^oingtest  ?  why,  there  is  not  one  peti- 
tion to  Parliament  from  any  merchant,  trader, 
or  shopkeeper,  or  any  body  of  persons  except 
pri&onen,  in  /tnwtr  ^the  BUI ;  wlnlit  there 
are  40  different  petitions  signed  by  thousands 
of  the  most  influential  merchants,  tradesmen, 
and  shopkeepers,  ufainii  the  Bill — the  sum- 
mary of  whi<m  is  as  follows : — 

Peiithnt  against  the  Bill  from — 
The  Merchants,  Bankers,  Tradesmen,  or  Shop- 
keepen  of  Ashton,  Bermondsev,  Beverley, 
Bolton,  Brighton,  Broseley,  Ohristchurch, 
Coal-Exchange,  Dawlcy,  Farringdon  (Ward), 
Exeter,  Hereford,  Hudder^field,  Hull,  Lon- 
don, Liverpool,  Madelev,  Manchester*.  Need- 
ham,  Neilson,  Qxfora,  Reading,  Salford, 
SheiBeld,  Sonthwark,  Stratford,  St.  Albans, 
Westminster,  Whitechapel,WigBn,  Worces- 
ter, and  the  Society  for  the  Protection  of 
Trade,  estsMished  in  London  in  1776. 
Petitions  in  favour  of  the  Billfrom^-^ 
The  Prisoners  in  the  Gaols  of  Dover,  Dublin, 
Exeter,  King's  Bench,  Kilmainham,  Lancas- 
ter«  Lincoln,  London,  and  Middlesex. 

I.  G.  M. 

OBSERVATIONS 

ON  CRUISE'S  DIGEST, 

The  Third  Edition^  revised  and  enlarfred  6y 

H.  H.  White,  Esq.,  Barrister. 

Tan  present  year  has  brought  forth  a  new 
editir>n  of  the  above  work,  reeisM  and  enlarged 
by  Mr.  H.  White;  and  in  order  to  judge 
how  Jar  thia  gentleman's  labours  are  likely  to 


be  olT  use  to  the  profession,  it  may  be  as  well 
to  consider  what  was  the  former  r^rate  of  this 
work,  and  how  far  the  present  editor  has  con- 
tributed to  raise  it  in  the  estimation  of  the  pro- 
fession. 

Hie  work  has  been  held  is  high  estimation 
by  the  profession  to  this  extent :  viz.  as  an  ex* 
cellent  compilation  of  the  cases  upoo  the  va- 
rious heads  treated  of ;  but  the  conolnaiatts 
drawn  by  Mr.  Cruise  have  not  generally  met 
with  the  same  approbation. 

No  work  offered  a  better  oppmienity  tliaii 
the  present  one  to  any  editor  of  raising  his 
name,  by  a  strict  application  to  the  correction 
of  such  errors  as  were  admitted  to  exist  in  this 
work,  as  to  some  of  the  positions  laid  down  by 
Mr.  Cruise.  While  such  remain  in  the  woric, 
it  will  never  be  looked  i^>on  as  a  work  Of  au- 
thority. 

A  good  deid  of  merit  is  due  n>  the  present 
editor  for  additional  matter  which  henas  in- 
troduced into  the  work ;  but  at  the  same  tine 
a  good  deal  of  blame  attaches  to  him  for  leaT- 
ing  uncorrected  se\^ral  of  Mr.  Crnise^a  erro- 
neous positions. 

The  work  is  one  whidi  has  a  very  fuee  cir- 
culation among  solicitora  in  the  country,  as 
containing  a  compilation  of  the  cases  i  and  of 
course  where  a  party  has  not  the  reports  by 
him,  he  would  no  doubt  trust  to  the  positions 
there  laid  down.  With  the  higgler  branches 
of  the  profession  it  is  used  more  as  «n  analyiAs 
of  the  cases. 

1  shall  confine  my  present  notice  of  the  eN 
ron  to  the  firat  chapter  of  the  work. 

In  vol.  1,  p.  60,  s.  26,  it  is  Imd  down,-^ 
"  Where  lands  are  let  on  leases  for  Uvea,  the 
freehold  is  in  the  lessees;  consequeitfily  the 
httr  has  no  immediate  right  of  entry  on  the 
death  of  his  ancestor.  He  is  however  emitied 
to  the  rent  reserved  on  the  lease,  by  the  receipt 
of  which  hebecomeeeeisedoftherent,  anoalso 
if  the  reversion  on  the  determinMm  ofihe 
leane**  On  raferenee  to  the  authority  quoted, 
Co.  Lit.  15  b,  ic  appears  that  the  position  there 
l^id  down  is,  **  it  a  rent  or  -an  advowson  do 
descend  to  the  eldest  son,  and  he  dyeth  before 
he  hath  seisin  of  the  rent,  or  present  %o  ihe 
church,  the  rent  or  advowson  shall  descend  fo 
the  youngest  son,  for  that  he  most  taekt  him- 
self heir  to  his  father,  as  hath  been  oftemime 
said  before.  The  like  law  is  of  ofieea,  courts 
liberties,  frauchised  commons  of  mlheritanc^, 
and  such  like.  And  this  case  differefth  from 
the  case  of  the  tenant  by  the  curtesy ;  for  theve 
if  the  wife  dieth  h^re  the  rent^ay^  'or  tliat 
the  church  become  void,  because  there  was  Ho 
laches  or  default  in  him,  nor  poesH)ility  to  get 
seisin,  the  law,  in  respect  of  the  issue  begoeten 

Shim,  will  give  him  an  estate  bv  the  curtesy 
England.  But  the  case  of  the  Oesceat  to  the 
youngest  son  standeth  upon  another  reason, 
via.  to  make  himself  hek*  to  him  that  ^^as  last 
actually  seiaed,  as  hath  been  said.''  Admiiting 
this  last  position  to  the  otmost  extent  it  can  be 
carried  by  the  exception,  it  only  proves  that  hi 
the  case  of  incorporeal  hereditamenla,  the  re- 
oeipt  of  rent  is  requisileto  giremseidn  ;  wlierc- 
aa  in  the  ciBe  of  a  co^mraal  heieditatta«i»  the 


170 


Obitrvaiiom  am  Cruiie't  Digut.^Th^  Revisit^  Barrisieft. 


mere  posaesnon  of  a  leasehold  tenani,  without 
a  payment  of  rent,  is  sufficient  to  fpve  seUin. 
Mr.  Cruise,  however,  in  defiance  of  the  doc- 
trine  laid  down  by  Coke  in  the  preceding  page, 
would  make  no  distinction  between  the  mterest 
of  the  tenant  being  freehold  or  only  leasehold 
ior  years. 

In  15  a.  Lord  Coke,  after  laying  down  the 
position,  that   the   possession  of  tenant  for 
jrears  was  the  possession  of  the  heir,  adds,  '*  But 
m  the  case  aforesaid,  if  the  father  make  a  lease 
Z&r  iffe,  or  a  gift  in  tail,  anddyeth,  and  the  eldest 
son  dveth  in  the  life  of  tenant  for  life  or  tenant 
in  tail,  the  younger  brother  of  the  half  blood 
shall  inherit;   because  the  tenant  for  life  or 
tenant  in  tail  is  seised  of  the  freehold,  and  the 
eldest  son  has  nothing  but  a  reversion  expec- 
tant upon  that  freehold  or  estate  tail,  and  there- 
fore the  youngest  eon  shall  inherit  the  land  as 
heir  to  the  father,  who  was  last  seised  of  the 
actual  freehold ;  and  albeit  a  rent  had  been  re- 
aerved  upon  the  lease  for  life,  and  the  eldest 
son  had  received  the  rent  and  died,  vet  it  is 
holden  bv  some  that  the  younger  brother  shidl 
inherit,  because  the  seisin  of  the  rent  is  no 
actual  seisin  of  the  freehold  of  the  land,"— 
besides  several  cases  cited  in  the  note  to  15  a. 
It  is  well  established  at  the  present  da}r,  that 
•uch  receipt  of  rent  would  not  be  sufficient. 
The  only  authority  to  the  contrary  is  a  dictum 
^  Lord  Kenton,  which  will  be  found  in  8  T. 
R.  213.  After  stating  that  the  nAe  ofpotseuw 
fratrh  did  not  apply  to  estates  tail,  he  adds, 
*'  Nor  does  that  rule  hold  even  with  respect  to 
inheritances  in  fee-simple,  unless  there  be  an 
actual  possession  of  the  brother,  or  that  which 
has  been  deemed  equivalent ;   for  in  that  res- 
pect there  is  a  difference  between  freehold  and 
chattel  leases  outstanding.  In  the  former  case, 
unless  the  elder  brother  o/terw*tr€li  obtain  ptti^ 
seuion,  ty  the  receipt  of  rent  or  other  ncknow- 
Moment,  the  descent  will  be  to  the  younger 
brother  of  the  half  blood  in  preference  to  the 
.  sister  of  the  whole  blood :  but  in  the  case  of  a 
chattel  lease  outstanding,  the  possession  of  the 
tenant  is  the  possession  of  the  landlord ;  and 
there  the  rule  of  poaemo  firatris  attaches." 
Taking,  however,  this  dictum  in  connection 
with  what  fell  from  the  same  learned  lord  at  a 
previous  time,  it  may  be  collected  that  by  of- 
terwnrdi  he  meant,  after  the  determination  of 
the  freehold  lease.     Thus,  in  7  T.  R.  390, 
''  This  distinction  was  taken  by  Lord  Coke 
(Co.  Litt.  15  a),  and  has  since  been  frequently 
adopted,  that  if  the  father  die,  his  estate  being 
out  on  Vk freehold  lease,  that  is  not  such  a  pos- 
session as  to  induce  the  pouettiofratrii,  unless 
the  eldest  son  live  to  receive  rent  after  the  ex- 
piration ofiuchleoie:  but  it  has  always  been 
the  settled  rule,  that  if  the  father  die,  leaving 
his  estate  out  on  a  lease  for  years  only,  the  pos- 
.  session  of  the  tenant  is  so  far  the  possession  of 
the  elder  son,  as  to  constitute  the  poueuio 
fratritr  This  I  conceive  to  be  a  complete  ex- 
planation of  the  dictum  of  Lord  Kenyon^  which 
has  generallv  been  considered  as  supporting 
the  view  taken  by  Mr.  Cruise  in  the  above 
quoted  section,  but  which  certainly  cannot  be 
supported  at  the  preseut  day.  Many  may  think 


the  present  discussion  of  little  importaoee, 
since  the  inheritance  act  has  made  a  right  de- 
scendible in  the  same  way  as  a  seisin ;  but  this 
relates  only  to  descents  subsequent  to  the  act, 
and  therefore,  as  the  efiiect  of  descents  previous 
to  the  act,  have  constantly  to  be  considered  in 
examining  titles,  it  ^is  as  well  to  have  the  text 
books  correct  on  this  head. 

The  next  section  to  be  noticed,  as  being  er- 
roneous, is  ill  vol.  1,  p.  63,  s.  74,  *'  Estates  in 
fee  simple  are  forfeited  to  the  Crown  by  attain- 
der of  treason  ;  and  the  lands  whereof  a  person 
so  attainted  die$  seised  in  fee-simple   become 
vested  in  the  Crown  without  any  office ;  be- 
cause they  cannot  descend  on  account  of  the 
corruption  of  blood  of  the  person  last  sdsed : 
and  the  freehold  shall  not  be  in  abevance/* 
Any  person  reading  this,  would  naturally  sup- 
pose that  in  any  case  other  than  the  attiunted 
person  dying  seised,  it  was  requisite  to  have 
office  found  to  entitle  the  King  to  the  lands. 
The  difficulty,  however,  is  this — ^how  a  person 
attainted  of  treason  can  die  seised  of  lands — 
since  the  33  H.  8,  c.  20,  which  declares  that 
upon  attainder  for  treason,  *'  the  King,  his 
heirs  and  successors,  shall  have  as  much  bene- 
fit and  advantage  by  such  attainder,  as  well  of 
uses,  rights,  entries,  conditions,  as  possesions, 
reversions,  remainders,  and  all  other  things, 
as  if  it  had  been  done  and  declared  by  autho- 
rity of  parliament,  and  shall  be  deemed  and 
adjudged  in  actual  and  real  possession  of  the 
lands,  tenements,  hereditaments,  uses,  goods, 
chattels,  and  all  other  things  of  the  offienders 
so  attainted,  which  his  highness  ought  lawful- 
ly to  have,  and  which  they,  being  so  attainted, 
ought  or  might  lawfully  lose  or  forfeit,  if  the 
attainder  had  been  done  by  authority  of  parlia- 
ment, without  any  office  or  inquisition  to  be 
found  of  the  same :  any  law,  statute,  or  use  of 
the  realm  to  the  contrary  thereof  in  anymse 
notwithstanding."  As  fiar,  therefore,  as  regards 
attainder  on  high  treason,  (to  which  alone  the 
section  in  Onise  alludes)  immediately  on  at- 
tainder the  land,  without  office,  is  in  the  king ; 
and  therefore  a  party  cannot  die  seised.    Mr. 
Cruise  only  gives  what  the  law  was  previous  to 
the  33  H.  8,  c.  20. 

1  have  entered  fully  into  these  matters,  or 
given  such  references  that  parties  may  satisfy 
themselves  how  far  these  positions  are  right  or 
wrong.  Should  time  affbnl  an  opportunity, 
I  may  possibly  offer  further  remarks  upon  the 
subsequent  chapters  of  this  work. 

M. 


-THE  REVISING  BARRISTERS. 


A  Bill,  which  is  intended  to  regulate  and 
improve  the  registering  of  Electors  for  Mem- 
bers of  Parliflument,  is  now  before  a  select 
Committee;  and  we  have  understood  that 
one  of  the  proposed  alterations  is  to  confine 
the  Barristers  eligible  to  be  appointed  to  re* 
viae  the  List  of  Voters  under  the  Reform 
Act,  to  gentlemen  who  attend  the  Circuits, 
and  that  they  are  to  be  appointed  to  the 
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places  on  the  Circuits  to  which  they  belong. 
Now  we  are  decidedly  friendly  to  any  plan 
which  may  free  the  appointments  to  those 
situations  from  any  suspicion  of  undue  in- 
fluence ;  but  we  cannot  think  that  the  pro- 
posed change  will  have  this  effect.     We  do 
not  think  that  gentlemen  should  be  appoint- 
ed to  revise  the  voters  of  places  in  which, 
from  going  the  circuit  to  which  they  are 
attached,  they  probably  have  more  or  less 
local  connection.     A  Revising  Barrister  sits 
in  a  judicial  capacity  i  and  it  has  been  as 
well  the  strong  wish  of  the  legislature  as 
the  practice  of  the  profusion,  to  discoun- 
tenance, as  frur   as    may  be,   any  system 
which  can  render  a  judge  liable  to  local 
feeling ;  and  if  this  appHes  to  any  one  sub- 
ject more  than  another,  it  is  surely  in  the 
registration  of  voters.     We  confess,  there- 
fore, we  see  no  reason  for  restricting  these 
appointments  to  any  one  portion  of  ^e  pro- 
fession.    We  think,  on  the  contrary,  they 
should  be  open  to  all  who  have  attained  a 
certain  standing.     If  any  change  be  made, 
we  are  inclined  to  think  that  it  would  tend 
to  the  public  service,  and  diminish  expense, 
to  app(»nt  a  less  number  of  Barristers  than 
at  present,  at  a  fu^ed  salary,  and  not,  as  at 
present,  to  remunerate  them  by  the  day. 


COUNTER-CLAIMS  FOR  SLAVE 
COMPENSATION. 

Ojfiee  of  Commushneri  of  Compensatton, 
26,  Gr€ai  George  Street,  fFestmimter, 
2bth  May,  1835. 
Whereas  the  Returns  of  the  Classified  Val- 
utioas  of  Slaves,  and  the  Claims  for  Compen- 
sation connected  therewith,  have  not  yet  been 
received  from  several  of  the  West  India  colon- 
ies, and  only  in  part  from  others,  so  that  suf- 
ficient time  can  not  be  afibrded  for  the  due 
examination  thereof,  to  enable  parties  interest- 
ed to  pat  in  counter-claims  previous  to  the 
1st  of  July  ; — 

Notice  is  hbrebt  given,  that  Counter- 
claims for  Compensation  in  respect  of  Slaves 
in  all  the  West  India  Colonies,  will  be  received 
at  tlus  Office  up  to  the  1st  day  of  September 
next. 

By  Order  of  the  Board, 

Henrt  Hill,  Secretary, 

Office  of  Commfssioners  of  Compensation^ 
25,  Great  George  Street,  fTestmintter, 

RULE  15. — POWERS  OF  ATTORNEY. 

Some  doubts  having  arisen  respecting  the 
coDstruction  of  No.  15,  of  the  General  Rule, 
the  Commissioners  think  it  advisable  to  men- 
tion, that  persons  duly  represented  by  attorney 
for  all  general  purposes  in  the  colonies,  need 
not  send  out  anv  special  power,  stamped  or 
umtamped,^  for  the  purpose  of  enabliug  such 


attorney  to  act  for  his  constituents  in  thepro- 
ceediDj(s  under  the  General  Rule,  which  have 
been  framed  by  the  Commissioners.  The  ob- 
ject of  the  Rule  respectine:  powers  of  attorney 
was  to  prevent  persons  acting  for  others  with-- 
out  any  authority,  not  to  make  new  powers 
necessary  where  persons  are  already  duly  repre- 
sented. 

By  order  of  the  Board, 

Henry  Hill,  SecrePtry, 
30th  May,  1834. 

SUPERIOR  COURTS. 
fuatti  €^nxittTiox*i  Court. 

LEGACY  DUTY. 

Moniei  bequeathed  in  India,  for  charituhle 
purposes  there,  and  directed  to  he  invested 
in  Indian  securities,  hut  brought* to  this 
country  and  paid  into  Court  with  the  rest" 
due,  which  was  to  be  administered  here,  are 
subject  to  the  legacy  duties. 

This  was  a  petition  praying  that  certain 
sums  of  money  in  the  hands  of  the  Accountant 
General  might  be  paid  out  of  Court  without 
any  deduction  on  account  of  legacy  duty.  The 
facts  stated  were,  that  an  Armenian  merchant, 
who  died  at  Madras,  had  by  his  will  left  a 
considerable  sum  of  money,  with  directions 
that  it  should  be  laid  out  in  Indian  securities 
for  certain  charitable  purposes  therein  speci- 
fied, not  prohibited  by  law :  the  residue  of  his 
property  he  directed  to  be  transmitted  to  Enf- 
land,  and  invested  in  English  securities,  in 
order  to  meet  demands  on  account  of  legacies 
bequeathed  to  persons  there.  The  executors 
at  Madras,  instead  of  investing  the  charity 
money  according  to  the  directions  uf  the  tes- 
tator, remitted  the  whole  produce  of  the  estate 
to  England ;  and  a  question  now  arose  whe- 
ther there  had  been  such  an  appropriation  of 
the  money  intended  for  charitable  purposes,  as 
would  justify  the  Crown  in  foregoing  its  claim 
to  the  duty  chargeable  on  legacies. 
*  Sir  fFiUiitm  Home  and  Mr.  Koe  contended, 
that  there  had  been  such  distinct  appropriation 
bv  the  testator  himself  before  the  money  left 
Madras,  and  that  it  made  no  difierence  whe- 
ther the  money  came  to  England  in  one  or 
separate  sums.* 

The  Attorney  General  appeared  for  the 
Crown. 

The  Lord  Chancellor,  without  hearing  him, 
sud,  this  was  a  case  which,  relating  to  the 
revenue,  should  be  decided  by  the  Court  of 
Exchequer— a  Court  peculiarly  adapted  to 
such  questions — ^and  not  by  the  Court  of  Chan- 
cery. His  Lordship's  opinion,  however,  was, 
that  the  money  had  become  a  mere  legacy, 
and  that  there  was  no  appropriation  j  but  he 
recommended  that  the  opinion  of  the  Judges 
of  the  Court  of  Exchequer  should  be  taken  on 
the  question,  for  the  greater  certainty. 

Cockburn  v.  Raphael,  Lincoln's  Inn  Sittings 
before  Easter  Term,  1835. 


•  ^tt  Attorney  General  v.  Forbes,  2  Clark 
&  Fin.  48,  and  the  cases  there  cited. 
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aaifi'ii  SStnei  jpractto  Court. 

EJECTMENT — JUDGMENT    AGAINST    THE    CA- 
SUAL   EJECTOR. — TENANT    IN    POSSESSION. 
— ^ADMINISTRATION. 

The  service  of  the  deciaraiion  in  ejectment^ 

mutt  be  i^n  ike  tenant  in  potsession. 
Motion  for  jud^'ment  against  the  casual 
ejectox.^.  The  affidavit  on  which  the  motion 
was  founded,  stated  the  service  to  have  been 
on  the  administrdtrix  of  thef^  late  tenant,  who 
did  not  reside  on  the  premises. 

The  Court  was  of  opinion^  that  the  affidavit 
must  either  shew  that  the  interest  taken  in  the 
premises  by  the  tenant  was  a  chattel  interest, 
or  that  the  administratrix  of  the  last  tenant 
was  the  tenant  in  possession. 

Ritlerefased.— Z><;t'  d.  Grant  v.  Roe,  T.  T. 
1835.    K.B.P.  C. 


HANOAMUS.  — .  CttURCHWAnDEN.  —  DEAW  ^ 
aULE  ABBOLOTE  IN  TIM  TIK8T  INffTANVB. 

ff  a  mandnmm  to  ttrefrr  in  a  churehtrarden, 

determines  no  t/uestion  of  title,  the  rulefw 

it  is  absfjlute  in  the  first  instance. 

This  was  an  application  for  a  rule  for  a 

mandamus  to  compel  the  dean  of  the  parish  of 

Topsham  to  swear  in  the  arolicant  as  chnrcii- 

warden,  he  having  been  duly  appointed     The 

question  was,   whether  the    rule  should   be 

absolute  or  nisi  in  the  first  instance. 

The  Court  granted  a  rule  absolute  in  the 
first  instance. 

I^Ue  absolute.— £r^par/<?  Lowe,  T.T.  1835. 
K.  B.  P.  C. 


JUOOMENTAS  IN  CASK  OF  A  NONSUIT. — N'OTICE 
OF  TRIAL.— COUNTERMAND  OF  NOTICE. 

Bjf  countermanding'  notice  of  trial  in  due 
time,  the  phiintTjf  cannot  deprive  the  de- 
fendant of  his  rif^ht  to  judgment  as  in  case 
of  a  nonsuit, 

A  rule  11  wi  had  in  this  Case  been  obtained 
for  judgment  as  in  case  of  a  nonsuit. 

On  shewing  cause  against  this  rule,  the 
affidavit  stated  that  notice  of  trial  had  been 
duly  countermanded. 

The  Court  said,  that  the  only  advantage 
accruing  to  the  plaintiff  in  countermanding 
the  notice  of  trial  was,  that  of  sating  himself 
the  payment  of  the  costs  of  the  day.  The  de- 
fendant, therefore,  is  entitled  to  judgment  as 
in  case  of  a  nonsuit. 

This  rule  was  subsequently  discharged  on 
the  plaintiff  giving  a  peremptory  undertalcin?. 
--mthinsbn  V.  Fry,  T.  T.  1835.     K.  B.  P.  c! 


INSOLVENT  PLAINTIFF. — ^JUDGMENT  AS  IN 
CASE  OF  A  NONSUIT.-— FBREKPTOBT  UNDER- 
TAKING. 

If  a  plaintiff  becomes  insolvent  after  com- 
mencing an  action,  he  trill  still  be  liable  to 
judgment  as  in  case  of  a  nonsuit  being 
obtained  against  him. 

In  this  case  a  rule  nisi  had  been  obtained 
for  judgment  as  in  case  of  a  nonsuit. 

Oft  shewing  cause  against  this  rule,  it  was 
submitted,  that  the  plaintiff  having  become 
insolvent  since  the  commencement  of  the 
action,  was  a  sufficient  answer  to  the  applica- 
tion. 

The  Court  WKs  of  opinion,  that  the  defendarit 
ought  to  have  the  present  rule  made  absolute, 
o'»  peremptory  undertaking  from  the  plaintiff. 

The  plaintiff  gave  a  peremptory  undertaking, 
and  the  rule  was  accordingly  discharged  — 
F^odsham  v.  Rust,  T.  T.  1835.    K.  B.  P.  C. 


eirclieqiirr  of  IftUKH. 

ENTERING  AFFIDAVITS.— 8TBT  PROOB88U6.— 
JUDGMENT  AS   IN   CASE   OF  A   NONSUIT. 

fFhat  is  an  insufficient  enUtlintr  of  «»  uiH- 
davit.  " 

A  rule  «««•  had  in  this  case  beea  obtained 
for  tnienng  9k  stet  processus,  or  for  dischaivine 
the  peremptory  undertaking  which  the  plaintiff 
had  given,  on  the  ground  of  the  debt  and 
costs  having  been  paid  to  the  plaintiff. 
Cause  was  shewn  against  this  rule, 
it  was  then  submitted  on  the  pert  of  the 
attorney,  that  he  was  at  liberty  to  proceed  with 
the  action  for  the  recovery  of  his  costs,  the 
suit  having  been  settled  between  the  plaintiff 
and  defendant  without  his  knowledge. 

The  Court  thought,  that  it  had  no  authority 
to  compel  the  plaintiff  to  euter  a  stet processus, 
J  he  plaintiff  was  justified  in  accepting  the 
debt  and  costs.  That  being  the  case  the  pe- 
remptory Undertaking  must  he  dischanfed. 

The  affidavit  was  (hen  objected  to  on  which 
It  was  intended  to  shew  cause.  The  name  of 
the  cause  \ya8  Getfrge  Shrimpton  v.  WiWmm 
Carter  MX  the  affidavit  was  entitled  G^Shrimp^ 
4on  V.  f^m.  Carter.  ^ 

The  Court  said,  this  affidavit  was  cleitflvin. 
sufficient.  ^ 

Rule  absolute  for  the  discharge  of  the  pe- 

h.  1.  1835.    Exchequer. 


PROMISSORY  NOTE.— CONSIDERATION.— 
PLEADING. — ONUS  OF  PROOF. 

On  whom  the  onus  of  proof  of  consideration 
lies,  where  there  is  a  plea  of  no  consider, 
ation. 


Thw  was  an  application  to  the  Court 'for  a 
ne^r  trial.  The  action,  which  was  oil  a  pro- 
missory note  for  10/.,  was  tried  before  the 
secondary.  ^Plca  that  no  consideraUon  had 
passed^  Replication  that  consideration  hdd 
been  given.  A  verdict  had  Iteen  given  tor  the 
plaintiff.  The  only  evidence,  at  the  trial,  for 
the  plaintiff  was,  the  production  of  the  note. 

11  ^^^  Rf/*  ^^  ^^^  defendant  a  witness  was 
caUed.     ihe  secondary  told  the  jury,  if  they 
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beKered  the  testimoDT  of  the  witneas  so  called, 
that  it  amounted  to  a  defence.  This,  it  Avas 
euhmitted,  was  not  sufficient  to  entitle   the 

{tluintiff  to  a  rerdict,  as  nothing  whatever  had 
»cen  elicited  tending  to  impeach  the  testimony 
of  th«  witness  called  on  behalf  of  the  defen- 
dant, and  the  onux  of  proTing  a  consideration 
was  on  the  plaintiff. 

The  Court  thought,  that  the  burthen  of 
proving  the  want  of  consideration  was  on  the 
defendant,  and  that  with  respect  to  the  de- 
fendant's witness,  it  wa;»  in^possibke  for  it  to 
judge  in  what  manner  he  ^ave  his  evidence. 
The  secondary  acted  quite  right  in  leaving  the 
jury  to  decide  upon  his  testimony.  Besides, 
the  defendant's  piei^  is  not  sufficiently  precise. 
The  rule  now  prayed  therefore  cannot  be 
granted. 

Ride  refused.  —  Idicey  t.  forrester,  1835. 
E.  T.     Exchequer. 


ATTORNBT  AKD  CLIENT. — 8BTTLBMBNT  OF  AC- 
TION.^-P  BOG  £KDI  NO  FOR  COSTS. 

Under  eerim/K  chcumttaneei  the  pnrtiu  nutp 
settle  the  actum  without  reference  to  their 
attomeif^ 

Cause  ivas  shown  against  a  rule  ntjrt  which 
had  been  obtained  in  this  case,  for  staying  al) 
further  proceedings  and  for  compelling  the 
attorney  to  pay  al!  cqsts  incurred  *  since  the 
24th  March,  he  having  on  that  day  been  served 
with  notice  of  the  settlement  of  the  action,  and 
the  pkiintiff  agreeing  to  pajr  his  own  costs. 
It  appeared  from  the  affidavits  that  the  action 
had  been  brought  for  the  recovery  of  14 A  16«. 
2*/.  The  plarnttff^s  attorney  had  made  a  pro- 
posal to  the  defendant's  attorney  to  settle  the 
action  by  deducting  6/.  off  his  claim,  provided 
the  defendant  would  pay  the  balance  then  re- 
maining and  costs  incurred,  lliis  proposal 
however  was  rejected  by  the  defendant's  attor- 
ney. Subsequently  the  parties  had  settled  the 
action  unknown  to  the  plaintifTs  attorney, 
wha  BOW  proceeded  for  the  purpose  of  recover- 
ing his  costs.  This,  it  was  submitted,,  he  was 
ja8ti6ed  in  doing  for  his  own  security. 

The  Court  was  of  opinion  that  parties  had  a 
ri^ht  to  settle  actions  if  they  thought  proper, 
without  consulting  their  attorneys,  or  even 
making  them  acquainted  with  their  intention 
of  so  doing.  In  order  to  obtain  such  a  rule  as 
the  one  now  sought,  it  should  be  shewn  beyond 
a  doubt  that  there  was  an  intention  of  the' par- 
ties to  defraud  the  attorney  of  his  costs.  In 
the  absence  of  such  proof  the  present  rule 
must  be  made  absolute. 

Rule  absolute.— */orrf(/n  v.  Hunt,  E.T.  1835. 
Excheq. 


ARBmUTOB.— AWARD. — BXAMININQWITNB6f«» 
B8. —  RBVOKINO  ARBITBATIOV.  ^SJIVTJMtf 
A8IDB  AWARD. 

AnerbUraiof^s  award  may  he  set- aside  if  he 

refuses  to  eofamne  the  pUuntiff^s  witnesses. 

This  waa  an  action  brought  to  recover  the 


value  of  a  certahi  carriage,  which  had  been 
built  under  a  written  agreement  by  the  defen- 
dant for  the  plaintiff.  When  the  case  came  on 
for  trial  it  was  referred  by  an  order  of  nisi  pt^us 
to  a  coaclkmaker.  The  defence  was.  that  the 
can-iago  was  ool  built  according  to  agree- 
ment.  At  U&e  meeting  of  ^e  pailieA,  the  ar- 
bitrator hi^d  refused  to  examine  the  plaintiff's 
witnesses,  although  the  plaintiff  had  requested 
him  so  to  do,  but  afiei  exanpining  the  carriage 
and  hearinjr  the  witnesses  for  the  defence, 
published  his  award  in  favour  of  thje  defendant' 

An  apnlication  was  now  i^ade  to  the  Coui:^ 
for  a  rule  «/«,  under  the  3  &  4  W.  4,  c.  42, 
s.  39,  for  revoking  the  authority  of  the  arbi- 
trator. 

The  Court  said  it  could  not  grant  sucharvl^ 
as  the  one  prayed,  but  granted  a  Kule  nu^  to 
set  aside  the  awa^d. 

Cause  was  accordingly  shewn,  when 

The  Court  said  that  the  arbitrator  ought  to 
have  examined  the  plaintiff's  witnesses.  The 
present  rule  must  therefore  be  absolute. 

Rule  absolute.— /*A{/>p#  v.  Ingram.  B.  P. 
1835.    Excheq. 


TAXATION  OF   COSTS. — ATTACUMBNT.— COSTS 
OF  TAXATION. — LACUB8. 

Applications  with  respect  to  a  Judgt^s  order 
for  giving  the  client  the  costs  of  tns^atxon^ 
should  be  made  early. 
Cause  was  shewn  against  a  rule  nisi,  which 
had  in  this  case  been  obteuned  for  setting  aside 
a  Judge's  order  directing  the  payment  of  the 
I  plaintifTs  attorney's  costs  of  taxation,  although 
more  than  one-sixth  had  been  taxed  off.    It 
was  submitted  that  an  application  in  the  pre- 
sent term  was  t«io  late,  the  order  having  been 
made  on  the  (ith  April.    Besides,  it  had  since 
been  made  a  rule  of  court,  and  an  attachment 
'  had  issued  on  it  for  disobedience. 

The  Court  said  that  the  application  should 
ih^ve  been  made  earlier,  in  order  to  prevent 
'the  parties  incurring  expences,  which  it  ap- 
l  peared  had  been  the  case  in  the  present  instance. 
The  present  rule  must  therefore  be  discharged, 
and  with  costs. 

Rule  discharged,  with  co8ts,^Thompson  t. 
Carter,  E.T.  lg35.     Excheq. 

JUDGMENT  AS  IN    CASE  OF  A  NONSUIT. — SJiR- 
VICE  OF  BULK. — PLAINTIFF'S  RESI^BNCB. 

fFhat  efforts  are  necessary  Lefore  a  rule  can 

be  terved  by  sticking  it  up  in  the  office. 
This  was  an  application  to  the  Court  to  en- 
large a  rule  for  judgment  as  in  case  of  a  non- 
suit, and  that  sticking  up  the  rule  in  the  office 
might  be  considered  good  service.  The  affi- 
davit on  which  the  motion  was  founded  stuted, 
that  tl^e  defendant  had  been  unable  to  aerve  iiL 
^nd  that  the  plamtiff'a  attorney  h^d  left  hia 
late  place  of  skbode,  and  that  it  waf  not  kAowu 
where  he  was  gone. 

^  The  Court  said  that  the  affidavit  was  insuffi^ 
cient,  as  it  must  also  sliew  tjh^t  the  ptointift'i 
residence  is  unknown. 

Rule  refused,— iBTwA/  v.  Gardiner.  £.  T* 
.1805.    Excheq. 
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DXCIiARATlOlf.— JOINT  DB PENDANTS.— IRRI- 
OULARITT.— JOINT  WRIT. — 8BPSRATE  DE- 
CLARATION. 

1/  a  defendant  Meek  to  eet  aside  a  eeparate 
declaration  on  the  ground  of  the  wrii  being 
joint y  he  must  wait  until  the  plaintijf  has 
declared  against  all  the  defendants. 

In  this  case  an  ^plication  was  made  under 
the  rule  1  of  M.  T.  3  W.  4,  to  set  aside  a  declar- 
ation against  the  defendant^  for  irregularity. 
The  writ  had  been  issued  agunst  the  defendant 
and  another  person  jointly.  It  was  therefore 
contended  that  it  was  irregular  to  declare 
against  the  defendant  separately. 

The  Court  thought  the  objection  premature^ 
and  said  that  the  plaintiff^s  proceeding  could  not 
be  considered  irregular  until  he  had  declared 
against  the  other  defendant. 

Rule  rtUued.'-ColdweU  v.  Blake,  £.  T, 
1835.    Ezcheq. 


JUD0MBNT  AS  IN  CASE    OF   A  NONSUIT. — PRE- 
MATURE APPLICATION. 

fFhen  an  application  for  judgment  as  in  ease 
of  nonsuit  is  too  early. 

In  this  case  a  rule  nisi  had  been  obtuned 
for  judgment  as  in  case  of  a  nonsuit.  The 
facts,  as  they  appeared  by  the  affidavit  on  which 
the  rule  was  obtained,  were  these.  Issue  was 
joined  on  the  10th  April.  A  judge's  order  had 
been  obtained  to  try  the  cause  before  the 
under-sheriff,  and  the  plaintiff  had  given  notice 
for  the  23rd  April. 

On  shewing  cause  against  this  rule,  it  was 
contended  that  a  motion  for  judgment  as  in  case 
of  a  nonsuit  in  the  same  term  in  which  the 
default  had  been  made,  as  was  the  case  in  the 
present  instance,  was  premature. 

In  support  of  the  rule  it  was  submitted  that 
the  defendant  was  not  too  early ;  for  although 
notice  of  trial  had  been  given  in  term,  issue 
was  joined  before  the  term.  The  present  rule 
must  therefore  be  made  absolute. 

The  Court  said,  that   by  the   established 

Sractice  of  the  Court,  this  motion  could  not 
e  entertained  until  next  term.  The  defendant 
suffers  no  hardship,  for  he  gets  his  costs  by 
the  defiault.  The  present  rule  must  therefore 
be  discharged. 

Rule  dischai^ed.^i>»a€y  v.  PauUer,  E.  T. 
1836.    Exchequer. 


SMALL  DEBTOR. — ATTACHMENT. — ^JUDGMENT. 
— EXECnTION.— defendant's  DISCHARGE. 

An  attachment  is  not  within  the  StnaU  Debt' 
or's  act. 

This  was  an  application  to  the  Court  by  the 
plaintiff  in  person,  to  be  discharged  out  of 
custody  under  the  48  Geo.  3.  c.  123,  on  the 
ground  of  lus  having  been  in  custody  more 
than  twelve  months,  on  an  attachment  which 
issued  for  disobedience  to  an  order  of  the 
Court  of  Chancery,  which  directed  the  pay- 
ment  of  costs  undfer  20/.  An  attachment  for 
payment  of  costs  ivas,  lie  Bubmitted,  the  same 


as  a  judgment,  and  coniegnaDlly  * 
meanmg  of  the  above  act. 

The  Court  said,  thai  an  application  like  the 
present  ought  to  be  made  to  the  Court  out  of 
wluch  the  attachment  issued.  It  has  however 
been  decided,  that  that  act  does  not  apply  to 
the  case  of  an  attachment. 

Rule  refused.— AV/  v.  Evans,  E,  T,  1836. 
Excheq. 


SITTINGS  IN  CHANCERY, 
4fter  Trinity  Term,  1836. 


BEFORE  THE  LORDS  COMMISSIONBRS. 


Monday  . 
Tuesday  . 
Wednesday 
Thursday  . 

Saturday  . 
Monday  . 
Saturday  . 
Monday  . 
Saturday  . 
Monday  • 
Saturday  . 
Monday    • 


Saturday  , 
Monday  . 
Tuesday    . 


''jEt  parte  Chambers.^ 
2  bankrupt  petitions, 
by  order.    Bodenham 
V.  Ricketts,    motion 
by  order.     Richards 
V.  fF4Mtd,  appl.  by  or- 
der. 
.    27  \  Appeal     Motions     by 
.    29/    Date,  and  Appeals. 
July  41  Appeal     Motions     by 

6  /    Date»  and  Appeals. 
.    Ill  Appeal     Motions     by 
.    13  /     Date,  and  Appeals. 
•    181  Appeal     Motions     by 
.    20/     Date,  and  Appeals. 
'Appeal  Motions,  Luna- 
tic Petitions,  Bank- 
rupt  Petitions,   Ap- 
peal Cause  Petitions, 
and  Appeals.       On 
25        these  three  days  the 
27s     Vice  Chancellor  wiU 
sit  as  Lord  Commis- 
sioner;    after  those 
three  days  the  Mas- 
ter of  the  Rolls  will 
sit  as  Lord  Commis- 
sioner. 

The  Court  will  not  sit  after  the  13th  of 
August. 


BEFORE  THE  VICE  CHANCELLOR. 


Friday 
Saturday  « 
Monday  . 
Tuesday  . 
Wednesday 
Thursday  . 
Friday 
Saturday  . 
Monday  . 
Tuesday  . 
Wednesday 
Thursday  . 
Friday 
Saturday  . 
Monday  . 
Tuesday  . 
Wednesday 
Thursday  , 


June  26  |  The  First  Seal. 

•    ^^^ 

.    29    Pleas,  Demurrers,  Ex- 

.    30  \    ceptions.  Causes,  and 

July  1  I     Further  Directions. 

3  I  The  Second  Seal 

6  I  Pleas,  Demurrers,  £x- 

7  f    ceptions.  Causes,  and 
Further  Directions. 


8 

9J 
10 

13 
14 
15 
16J 


The  Third  Seal. 

Pleas,  Demurrers,  Ex- 

>    ceptions.  Causes,  and 

Further  Directions. 


Sabtga  o/th»  CcmrU.—Notf  o/Oe  Weeh 
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Friday 

July  17 

The  Fourth  Seal. 

Saturday  . 

.    18-1 

Monday    • 

.    20 

Pleas,  Demurrers,  Ex- 

Tuesday    . 

.    21 

y    ceptions,  Causes,  and 

Wednesday 

.    22 

Further  Directions. 

Thursday . 

.    23J 

Friday       . 

.    24 

The  Fifth  Seal. 

Satarday  . 

.    26 

Petition-day. 

Such  days  as  his  Honor  the  "^ce  Chancellor 
sits  as  Lord  Commissioner,  are  excepted. 
The  Court  will  not  sit  after  the  13th  of 


THE  MASTER  OF  THE  ROLLS. 


Friday  .  < 
Saturday  . 
Monday  . 
Tuesday  . 
Wednesday 
Thursday  . 
Friday 
Saturday  . 
Monday  . 
Tuesday  . 
Wednesday 
Thursday  . 
Friday       . 

Saturday  . 
Monday  . 
Tuesday  . 
Wednesday 
Thursday  . 

Friday 

Saturday  . 
Monday  , 
Tuesday  . 
Wednesday 
Thursday  . 

Friday  . 
Saturday  . 
Monday    . 


Motions. 

Pleas,  Demurrers, 
Causes,  Further  Di- 
rections, and  Ex- 
ceptions. 

Motions. 

Pleas,  Demurrers, 
Causes,  Further  Di- 
rectionb,  and  Ex- 
ceptions. 

Motions. 

'  Pleas,  Demurrers,  and 
Further  Directions, 
until  the  Further  Di- 
rections set  down  on 
or  before  the  llth  of 
Julv  are  disposed  of, 
and  then  Causes  and 
Exceptions. 

Motions. 

Pleas,  Demurrers,  and 
Further  Directions, 
until  thd  Further  Di 
rections  set  down  on 
or  before  the  )  1th  of 
July  are  disposed  of, 
ana  then  Causes  and 
Exceptions. 

Motions. 

Petitions. 

Short  Causes. 

Causes,  Further  Directions,  and  Petitions 
by  Consent,  every  Friday,  at  the  Sitting  of  the 
Court. 

f  Ills  Honor  will  sit  on 
Friday      .     July  31 


Saturday  . 

Monday  . 
Tuesday  . 
Wednesday 
Thursday  . 

Friday 

Saturday  , 

Friday 

Saturday  » 

Monday  . 
Tuesday    > 

Wednesday 


17 


23 


Thursday 


97/ Petitions  and  Motions. 

•  ^t\     — Lord  ^6iii^«-. 

.    29  \  Causes.— Mr.  'R. Alder- 
.    30/     9on. 

J\j\y\\Becher  v.  C%.—- Mr. 
.      2/     B,AHerson. 

r  Further  Directions,  Ex- 

gj      cepiions.  Pleas,  and 

I     Demurrers.  —  Lord 

L    Abinger, 

^/Petitions  and  Motions. 

\     — Lord  Abinger. 

C  Attorney    General    ▼. 

.    10  J      iS//tr&//,  appointed  for 

.    11  ]      llth  July.— Mr.  B. 

L     Alderson, 
.    13  ]^  Causes.— Mr.  B,  Alder- 
.    14  /     son. 

r  Further  Directions,  Ex- 

\b\     ceptions.  Pleas,  and 

I     Demurrers.  —  Lord 

L     Abinger. 

\aS  Petitions  and  Motions. 

•  *^l     — Lord  ^6i>^vr. 


COMMON  PLEAS. 
Adjournment  Day,  in  London,  Wednes.  July  1 . 


NOTES  OF  THE  WEEK. 


Friday 
Thursday 


August  7< 
.    13 


each  of  these  days  at  9 
o'clock  to  hearCfauses, 
Further  Directions,  & 
Petitions  by  Consent. 


HOUSJS  OF  LOR1>8. 

Bills  for  second  Reading. 
Title  of  the  Bill  Proposer. 

Residence  of  Clergy.  Lord  Brougham. 
PluralitiesPreventijon.  Lord  Brougham. 
EcclesiasticaUuriadic-  * 

tions.  Ix)rd  Bioogliam. 

Illegal  Securities. 

In  Select  Committee. 
Highways. 

Law  of  Patents.  Lord  Brougham. 

Wills  Execution. 
Executors. 

Third  Reading. 
Legitimacyof Children.  Lord  Lyndhurst. 
Annual  Indemnity. 

Passed, 
Dissenters'  Marriages. 


EQUITY  EXCHEQUER  SITTINGS, 
4fief  Trinity  Term,  1836. 

Friday 


Friday 


June  19/Petitions  and  Motions. 
\     — Lord  Abinger. 
"  Further  Directions,  Ex- 
ceptions, Pleas,  and 
Demurrers.  —  Lord 
Abinger. 


26-1 


BOXTSB  OF  COMMONS. 

Bills  to  be  brought  in. 
Law  of  Tenure.  Attorney  General, 

Law  of.Escheat. 
Poor  Law  Amendment. 
Registration  of  Births, 

&c. 
Tithes  Commutation. 


Attorney  GeneraL 
Mr.  Trevor. 


Mr.Wilks. 

Sir  R.  Peel,  Bart. 


Second  Reading. 
Law  of  libeL  Mr.  O'Connell. 

Bankruptcy  Funds.         Master  of  the  Rolls. 
Ecclesiastical  Courts.      Sir  F.  Pollock. 
Clergy  Discipline.  Sir  F.  Pollock. 
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Notes  of  the  Week.--Circuit9  of  the  Jtidfes. 


luhnts*  Property  (Ireland). 
Contempts  in  Equity  (Ireland). 
Pariah  Vestries. 
Marriage  Act  Amendtaent. 
Expenses  at  Elections. 

In  Committee, 
MunicipalCorporations.  Lord  J.  Russell. 
Copyholds    En&an- 

obifliemeiKt.  Attorney  General. 

RegistmtionofVoten.    Lord  J.  Russell. 
County  Coroners.  Mr.  Cripps. 

Dorham  Court  of  Pleas. 
Offences  against  Person. 

Coimderatian  of  Report, 


Attorney  General. 
8th  July. 


Abolishing  Imprison 
ment  for  Debt,  &c. 
Limitatism  of  Polls. 

Tkiri  Reading. 
Loan  Societies. 
Priflonen'  Defence.         Mr.  Ewart. 

Puesed, 
Capital  Puniahmenta. 

BI^BOTION  BXPBNOBB. 

llie  2Ut  seotioH  of  this  Bill  in^xMes  a 
penalty  of  50/.  on  any  counsel,  agent,  or 
attorney,  who  having  accepted  any  fee  in 
consideration  of  his  employment,  shall  vote 
at  the  flection. 


are   as 


CONTESTED  BLBCTfONS. 

The  amendmenta   in  this  Bill 
follow ; — 

I^e  number  of  poUiqg  piaoes  increased. 

Not  more  than  four  hundred  voters  to 
poll  at  one  booth. 


IIAEBIAGBS  LBGALUZIKG. 

The  following  are  the  amendments  in 
this  BiU  :— 

The  marriages  of  persons  within  the  pro- 
hibited degrea,  which  have  been  celebrated 
more  than  two  yeat$,  are  not  to  be  annulled, 
provided  the  parties  are  within  ecclesiastical 
jurisdiction,  and  if  not,  the  time  is  extended 
to  one  year  from  their  coming  within  the 
jurisdiction. 


PRESBRVATIOy  OF  THB  PUBLIC  BBCriBDS. 

We  are  quite  sure  that  whoever  takea 
the  trouble  to  read  the  unquestionable  state 
of  facts  regarding  the  public  records  of  this 
kingdom,  as  given  at  p.  183,  will  be  of 
opinion  tiiat  any  longer  delay  of  a  remedy 
for  the  flagrant  evil  tibere  set.forth,  will  faie 
the  most  disgraceful  thing  to  anygoveia- 
ment  that  caa  be  conceived^  in  the  per* 
formance  of  its  most  ordinary  domestic 
duties  iA  a  civilized  state  of  society. 


CIRCUITS  OF  THE  JUDGES. 

England  and  Wales. 


SUMMER 

CIRCUITS. 
1886. 

OZPOMD. 

NOATHBKN. 

HOMB. 

MiDVAND. 

NoRroLK. 

N.Walm. 

S.Walm. 

WxtVBBlf. 

LCjDenman 
J.Wm^OM. 

LCJ.Tindal 
L^BAbinger 

J.Park. 
J.LitUedale 

J.  Gaselee. 
J.  Vaughan. 

B.  Parke. 
B.  Bolland. 

LBoMnquet 

J.  Pktteson. 

B.G«iniey. 

J.CoIcridge 

Tuc«.    JNlyN 
WedncMlaylft 
Thursday     J  6 
Friday          17 
Saturday      18 
Monday       20 
Tuesday       21 
W^nesday22 
Thursday     23 
Friday          34 
Saturday      2& 
Monday       27 

wSnSdas2S 
Thursday     »» 
Satur.    Attg.l 
Monday  ^  8 
Wednesday  6 
Thursday      6 

Saturii^y      8 
Wednesday  12 
Thursday     13 
Saturday      16 
Thursday     20 

AbinKdon 
Oxford' 

Worrester4( 

StaWfd" 

Shrewsbury 

Monmouth 

Gloucester 
.'     [*cUy 

York  h  city 
I       I 

Durham 
Newcastle 

UTenMM>l 

Hertford 

* 
Maidatone 

U^  ' 
Croydon 

Noitl^mp- 

-  tttn 

Oakham' 
Lincoln  and 

-  [city 

Nottingham 
[an4  town 

Derby 
Ul^eater^ 

'TOic*k 

Huntingd*n 
Cambridge 

Bury  St.  Ed. 

Nomich  & 
.      [city 

WdchPool 

Dolgelly 

CanuuTTon 

Beaumaria 

Ruthin 

Mold 
Cheater 

Cardiff 

- 

Carmarthen 
-[dtboio* 

Haverfnrd- 
[west&town 

Cardigan 

Brecon 
Presteign 

Chester 

Winchester 

Dorchester 

Exetier  Ib 

-      [city 

•  • 

Bodmin' 

•  • 

Bridgewater 

De^iaes' 
Bristol 

Sri^e  Utqal  ^hwvhn\ 
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FOR  JUNE,   1835. 


'  Quod  magis  ad  not 


Pertioet,  et  nescire  malum  cat,  agiUmns.** 

HORAT. 


I^GAL  BIOGRAPHY. 

No.  IX. 


Z.ORD  BBftKINB. 

In  oollectmg  the  materialB  for  this  depart-^ 
ment  of  otdr  work,  from  the  long  line  of 
eminent  lawyers  of  past  times,  we  must 
imaToidahly  select  many  names  that  are 
weU  known  to  our  readers.  It  is  our  ob- 
ject, however,  to  give  a  complete  series  of 
Biognphical  Sketches — to  collect  all  the 
important  incidents,  facts,  and  material 
dates  connected  with  each  distinguished 
individual— to  select  such  particulars  as 
cannot  fail  to  be  interesting,  and  especially 
to  dwell  on  whatever  is  honorable  to  the 
profession,  or  calculated  to  benefit  our 
brethren* 

In  proceeding  to  narrate  the  leading 
events  in  the  life  of  the  celebrated  individual 
whose  name  stands  at  the  head  of  this  pa- 
per, we  shall  be  as  brief  as  possible,  and 
select  such  passages  only  as  come  within 
the  limits  to  which  we  have  adverted. 

The  Honorable  Thomas  Erskine  was  bom 
in  Scotland  in  1 750.  He  was  the  third  son 
of  the  Eari  of  Buchan.  He  entered  the 
navy  at  an  early  age.  At  eighteen  he  left 
that  service  for  the  army,  and  went  with 
his  regiment  to  Minorca,  where  he  conti- 
nued till  1772,  when  he  returned  to  Eng- 
land,  and  resided  in  London.  He  soon 
became  acquainted  with  most  of  the  emi- 
nent literary  men  of  the  time. 

A  few  years  afterwards,  Mr.  Erskine  en- 
tered as  a  student  at  Lincoln's  Inn.  He 
became  also  a  fellow  commoner  of  Trinity 
College,  Cambridge,  where,  as  the  son  of  a 
nobleman,  he  was  enabled  to  take  a  degree, 
and  thus  save  two  years  of  probation  at 

no.  CCLXXVII. 


Lincoln's  Inn.  It  appears  that  he  did  not 
seek  the  usual  honors  of  the  University, 
but  immediately  commenced  his  study  of 
the  law  in  the  chambers  of  Mr.  Buller,  then 
an  eminent  special  pleader,  afterwards  a 
judge.  He  also  was  a  pupil  of  Mr.  Wood ; 
and  was  caUed  to  the  Bar  in  Trinity  term, 
1778,  being  tiien  in  his  28th  year.  It  ap- 
pears, that  during  the  period  of  keeping 
tenns  for  the  bar,  he  applied  with  much 
diligence  to  the  study  of  the  law,  without 
which  no  genius,  however  splendid,  can 
have  the  most  remote  chance  of  eminent 
success  at  the  bar. 

In  the  term  next  immediately  after  his 
call  to  the  bar,  Mr.  Erskine  was  engaged 
as  one  of  the  counsel  for  Captain  Baillie, 
late  the  Lieutenant- Grovemor  of  Greenwich 
Hospital,  in  shewing  cause  against  a  rule 
for  a  criminal  information  for  a  libel.  On 
this  occasion,  from  one  of  the  back  benches 
of  the  Court  of  King's  Bench,  Mr.  Erskine 
made  his  maiden  speech,  by  which  he  in- 
stantiy  acquired  his  reputation  for  the  first 
order  of  forensic  eloquence.  From  this 
celebrated  harangue,  we  extract  only  the 
closing  passage : 

"  I  do  most  earnestly  entreat  the  Court  to 
mark  the  mali^ant  object  of  this  prosecution, 
and  to  defeat  it : — I  beseech  you,  my  Lords, 
to  consider,  that  even  bv  dischargiufc  the  rule, 
and  with  costs,  the  defendant  is  neither  pro- 
tected nor  restored.  I  trust,  therefore,  voor 
Lordships  will  not  rest  satisfied  with  fulfilling 
your  JUDICIAL  duty,  but,  as  the  strongest  evi- 
dence of  foul  abuses  has,  by  accident,  come 
collaterally  before  you,  that  you  will  protect  a 
brave  and  public  spirited  officer  from  the  per^ 
secution  this  writings  has  brought  upon  mm, 
and  not  suffer  so  dreadful  an  example  to  go 
abroad  into  the  world,  as  the  ruin  of  an  up- 
right man  for  having  faithfully  discharged  his 
duty. 

M 
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**  My  Lords,  Uub  matter  is  of  the  last  im- 

r)rtance.  I  speak  not  as  an  advocatb  alone, 
spei^  to  you  as  a  maw — as  a  member  of  a 
state,  whose  very  existence  depends  upon  her 
NAVAL  STRENGTH.  If  a  misgovemmeDt  were 
to  fall  upon  Chelsea  Hospital,  to  the  ruin  and 
discourafrement  of  our  army,  it  would  be  no 
doubt  to  be  lamented;  yet  1  should  not  think 
it  fatal :  l)ut  if  our  fleets  are  to  be  crippled  by 
the  baneful  influence  of  elections,  we  arb 
LOST  INDEED !  If  the  seaman,  who,  while  he 
exposes  his  body  to  fatijsfues  and  dangers — 
looking  forward  to  Greenwich  as  an  asylum 
for  infirmity  and  old  a^e — sees  the  gates  of  it 
blocked  up  by  corruption,  and  hears  the  riot 
and  mirth  of  luxurious  landmen,  drowning  the 
groans  and  complaints  of  the  wounded,  helpless 
companions  of  his  glory, — he  will  tempt  the 
seas  no  more.  The  Admiralty  may  press  his 
BODY,  indeed,  at  the  expense  of  humanity  and 
the  constitution;  but  they  cannot  press  his 
tnind — ^they  cannot  press  the  heroic  ardour  of 
a  British  sailor;  and,  instead  of  a  fleet  to 
carry  terror  all  round  the  globe,  the  Admiralty 
may  not  much  longer  be  able  to  amuse  us  with 
ev€;n  the  peaceable  unsubstantial  pageant  of  a 
review. 

"  Fine  and  imprisonment  !  — The  man 
deserves  a  palace,  instead  of  a  prison,  who 
prevents  the  palace,  built  by  the  public  bounty 
of  his  countrv,  from  being  converted  into  a 
dungeon,  and  who  sacrifices  his  own  security 
to  the  interests  of  humanity  and  virtue." 

In  1779,  Mr.  Erskine  was  retained  as 
one  of  the  counsel  for  Admiral  Keppel ;  and 
in  the  same  year  he  was  employed  by  Mr. 
Caman,  a  b€>okseller,  to  resist,  at  the  bar 
of  the  House  of  Commons,  a  bill  for  re- 
vesting the  monopoly  of  printing  almanacs 
by  the  Universities  and  the  Stationers' 
Company,  after  the  Court  of  Exchequer 
had  decided  against  them.  Although  the 
measure  was  supported  by  the  minister  of 
the  day,  and  by  the  university  members  and 
their  friends,  the  bill  was  rejected  by  a  ma- 
jority of  45  votes. 

These  distinguished  efforts  of  Mr.  Ers- 
kine were,  made  before  the  higher  order  of 
tribunals—  the  Judges  of  Westminster  Hall 
and  the  House  of  Commons.  His  next 
eminent  display  took  place  on  the  trial  of 
Lord  George  Gordon  for  high  treason,  when 
he  had  an  opportunity  of  addressing  a  jury. 
This  occurred  in  Feb.  1781.  We  must 
limit  ourselves  to  the  following  example  of 
his  peculiar  powers : 

**  What,  then,  has  produced  this  trial  for 
high  treason ;  or  given  it,  when  produced,  the 
seriousness  and  solemnity  it  wears? — ^What, 
but  the  inversion  of  all  justice,  by  judging 
from  congeguences,  instead  of  from  causes  and 
desigju^ — ^What,  but  the  artful  manner  in 
which  the  Crown  has  endeavoured  to  blend 
the  petitioning  in  a  body,  and  the  zeal  with 
which  an  animated  disposition  conducted  it. 


with  the  melancholy  crimes  that  fdhmed?^* 
crimes,  which  the  uiaineful  indolence  of  onr 
ma^strates, — which  the  total  extinction  of  aU 
police  and  government  suffered  to  be  com- 
mitted in  broad  day,  and  in  the  delirium  of 
drunkenness,  by  an  unarmed  banditti— without 
a  head — without  plan  or  object — and  without 
a  refuge  from  the  instant  gripe  of  justice; — a 
banditti,  with  whom  the  associated  Protestants 
and  their  president  had  no  manner  of  con- 
nexion, and  whose  cause  they  overturned,  dis- 
honoured, and  ruined. 

"  How  unchristian  then  is  it  to  attempt, 
without  evidence,  to  infect  the  imaginations 
of  men  who  are  swum  dispassionately  and  dis- 
interestedly to  try  the  trivial  offence  of  assem- 
bling a  multitude  with  a  petition  to  repeal  a 
law  (which  has  happened  so  often  in  all  our 
memories),  by  blending  it  with  the  fatal  catas- 
trophe, on  which  every  man's  mind  may  be 
supposed  to  retain  some  degree  of  irritation  ? — 
Oje!  Ofie!  Is  the  intellectual  seat  of  jus- 
tice to  be  thus  impiously  shaken  ?  Are  your 
benevolent  propensities  to  be  thus  disappointed 
and  abused?  Do  they  wish  you,  while  you 
are  listening  to  the  evidence,  to  connect  it 
with  unforeseen  consequences,  in  spite  of  rea- 
son and  truth  ?  Is  it  their  object  to  hang  the 
millstone  of  prejudice  around  his  innocent 
neck  to  sink  him  ?  If  there  be  such  men,  may 
Heaven  forjpve  them  for  the  attempt,  and 
inspire  you  with  fortitude  and  wisdom  to  dis- 
charge your  duty  with  calm,  steady,  and  re- 
flectm^  minds." 

*'  Gentlemen,  I  have  no  manner  of  doubt 
that  you  will— I  am  sure  you  cann6t  but  see, 
notwithstanding  my  great  inabihty,  increased 
by  a  perturbation  or  mind  (arising,  thank  God ! 
from  no  dishonest  cause),  that  there  has  been 
not  only  no  evidence  on  the  part  of  the  Crown 
to  fix  the  guilt  of  the  late  commotions  upon 
the  prisoner,  but  that,  on  the  contrary^  we 
have  been  able  to  resist  the  probabilUy — I 
might  dmost  say  the  ppssibilUy — of  the  charge, 
not  only  by  living  witnesses^  whom  we  only 
ceased  to  call,  because  the  trial  would  never 
have  ended,  but  by  the  evidence  of  all  the 
blood  that  has  paid  the  forfeit  of  that  guilt 
already;— an  evidence  that,  I  will  take  upon 
me  to  say,  is  the  strongest,  and  most  unan- 
swerable, which  the  combination  of  natural 
events  ever  brought  together  since  the  begin- 
ning of  the  world  for  the  deliverance  of  the 
oppressed : — since,  in  the  late  numerous  trials 
for  acts  of  violence  and  depredation,  though 
conducted  by  the  ablest  servants  of  the  Crown, 
virith  a  laudable  eye  to  the  investigation  of  the 
subject  which  now  engages  us,  no  one  fact 
appeared  wMch  showed  any  plan,  any  object^ 
any  leader ; — unce,  out  of  forty*four  thousand 
persons  who  signed  the  petition  of  the  Protec- 
tants, not  one  was  to  be  found  among  those 
who  were  convicted,  tried,  or  even  apprehend- 
ed on  suspicion ; — and  since,  out  of  all  the 
felons  who  were  let  loose  from  prisons,  and 
who  assisted  in  tiie  destruction  of  our  pro* 
perty,  not  a  single  wretch  was  to  be  found, 
who  could  even  attempt  to  save  his  own  life  by 
the  plausible  promise  of  giving  evidence  to-day. 
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**  Ifhat  can  orerittrn  such  a  proof  as  this  ? 
Surely  a  good  man  might,  without  superstition, 
believe  that  such  an  union  of  events  was  some- 
thing more  than  natural,  and  that  the  Divine 
Providence  was  watchful  for  the  protection  of 
innocence  and  truth. 

*•  I  may  now.  therefore,  relieve  you  from 
the  pain  of  hearing  me  any  longer,  and  be  my- 
self relieved  from  speaking  on  a  subject  which 
acetates  and  distresses  me.  Since  Lord  George 
Cordon  stands  clear  of  every  hostile  act  or 
purpose  against  the  legislature  of  his  country, 
or  the  properties  of  his  fellow-subjects, — since 
the  whole  tenour  of  his  conduct  repels  the  be- 
lief  of  the  traitorous  intention  charged  by  the 
indictment, — my  task  is  finished.  I  shall 
make  no  address  to  your  passions^I  will  not 
remind  you  of  the  long  ana  rigorous  imprison- 
ment he  has  suffered — I  will  not  speak  to  you 
of  his  great  youth,  of  his  illustrious  birth,  and 
of  his  uniformly  animated  and  generous  zeal 
in  parliament  for  the  constitution  of  his  coun- 
try. Such  topics  might  be  useful  in  the  ba- 
lance of  a  doubtful  case ;  yet,  even  then,  I 
should  have  trusted  to  the  honest  hearts  of 
Englishmen  to  have  felt  them  without  excita- 
tion. At  present,  the  plain  and  rigid  rules  of 
justice  ana  truth  are  sufficient  to  entitle  me  to 
your  verdict." 


After  this  period,  hia  general  practice  as 
an  advocate  rapidly  increased;  and  in 
1 783,  when  he  had  been  only  five  years  at 
the  bar,  he  received  a  patent  of  precedence. 
In  1784,  he  defended  the  Bishop  of  St. 
Asaph,  on  an  indictment  for  a  libel. 

We  pass  over,  as  beside  our  immediate 
purpose,  the  circumstances  relating  to  Mr. 
£rskine*8  introduction  to  political  life.  He 
tx>ok  his  seat  as  member  for  Poitsmouth. 
Prior  to  1788,  Mr.  Erskine  had  been  ap- 
pointed Attorney  General  to  the  Prince  of 
Wales;  and  during  the  King's  illness,  in 
that  year»  it  was  intended,  if  the  Whigs 
bad  come  into  office,  to  promote  Mr.  Ers- 
kine to  the  rank  of  Attorney  General  for 
the  King ;  but  his  Majesty's  recovery  put 
an  end  to  the  arrangement. 

In  1789,  he  delivered  his  celebrated 
speech  in  defence  of  Stockdale,  for  libel, 
from  which  we  extract  the  following  ; 

**  Gentlemen,  before  I  venture  to  lay  the 
book  before  you,  it  must  be  yet  further  re- 
membered (for  the  fact  is  equally  notorious), 
that,  nnder  these  inauspicious  circumstances, 
the  trial  of  Mr.  Hastings  at  the  bar  of  the 
Lords  had  actually  commenced  long  before  its 
publication.  There,  the  most  august  and 
striking  spectacle  was  daily  exhibited,  which 
the  world  ever  witnessed.  A  vast  stage  of 
justice  was  erected,  awful  from  its  high  autho- 
rity, splendid  from  its  illustrious  dignity,  ve- 
nerable from  the  learning  and  wisdom  of  its 
Judges,  captivating  and  affecting  from  the 
mighty  concourse  of  all  ranks  and  conditions 
which  dafly  flocked  into  it,  as  into  a  theatre  of 


pleasure ; — there,  when  the  whole  pnbKc  'mind 
was  at  once  awed  and  softened  to  the  impres- 
sion of  every  human  affection,  there  appeared, 
day  after  day,  one  after  another,  men  of  the 
most  powerful  and  exalted  talents,  eclipsing 
by  their  accusing  eloquence  the  most  boasted 
harangues  of  antiquity, — rousing  the  pride  of 
national  resentment  by  the  boldest  invectives 
against  broken  faith  and  violated  treaties,— 
and  shaking  the  bosom  with  alternate  pity  and 
horror  by  the  most  glowing  pictures  of  insult- 
ed nature  and  humanity ;— ever  animated  and 
energetic,  from  the  love  of  fame,  which  Lb  the 
inherent  passion  of  genius ; — firm  and  indefa- 
tigable, from  a  strong  prepossession  of  the 
justice  of  their  cause. 

'*  Gentlemen,  when  the  author  sat  down  to 
write  the  book  now  before  vou,  all  this  terrible, 
unceasing,  exhaustless  artiilerv  of  warm  zeal, 
matchless  rigour  of  understanding,  consuming 
and  devouring  eloquence,  united  with  the 
highest  dignity,  was  daily,  and  without  pros* 
pect  of  conclusion,  pouring  forth  upon  one 
private  unprotected  man,  who  was  bound  to 
hear  it,  in  the  face  of  the  whole  people  of 
England)  with  revA'ential  submission  and  si- 
lence. I  do  not  complidn  of  this,  as  I  did  of 
the  publication  of  the  Charges,  because  it  is 
what  the  law  allowed  and  sanctioned  in  the 
course  of  a  public  trial :  but  when  it  is  re* 
membered  that  we  are  not  angels,  but  weak, 
fallible  men,  and  that  even  the  noble  Judges 
of  that  high  tribunal  are  clothed  beneath  their 
ermines  with  the  common  infirmities  of  man's 
nature,  it  will  bring  us  all  to  a  proper  temper 
for  considering  the  hook  itself,  which  will  in  a 
few  moments  be  laid  before  you.  But  first, 
let  me  once  more  remind  you,  that  it  was  un- 
der all  these  circumstances,  and  amidst  the 
blaze  of  passion  and  prejudice,  which  the  scene 
I  have  been  endeavouring  faintly  to  describe 
to  you  might  be  supposed  likely  to  produce, 
that  the  author,  whose  name  I  will  now  give 
to  you,  sat  down  to  compose  the  book  which 
is  prosecuted  to-day  as  a  libel. 

''  He  felt  for  the  situation  of  a  fcllow-dti* 
sen,  exposed  to  a  trial  which,  whether  right 
or  wrong,  is  undoubtedly  a  severe  one;-^a 
trial,  certainly  not  confined  to  a  few  criminal 
acts  like  those  we  are  accustomed  to,  but  com- 
prehending the  transactions  of  a  whole  life, 
and  the  complicated  policies  of  numerous  and 
distant  nations; — a  trial,  which  had  neither 
visible  limits  to  its  duration,  bounds  to  its  ex- 
pense, nor  circumscribed  compass  for  the 
grasp  of  memory  or  understanding ; — a  trial, 
whicn  had  therefore  broke  loose  from  the 
common  form  of  decision,  and  had  become  the 
universal  topic  of  discussion  in  the  world,  su- 
perseding not  only  every  other  grave  pursuit, 
but  every  fashionable  dissipation . 

''  Gentlemen,  the  question  you  have  there- 
fore to  try  upon  all  this  matter  is  extremely 
simple.  It  is  neither  more  nor  less  than  this  : 
At  a  time  when  the  char;(es  against  Mr.  Has- 
tings were,  by  the  implied  consent  of  the  Com- 
mons, in  every  hand,  and  on  every  table ; — 
when,  by  their  managers,  the  lightnmg  of  elo- 
quence was  incessantly  consuming  him«  and 
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flashing  in  the  eyes  of  the  public ; — ^when  every 
man  was  with  perfect  impunity  saying,  and 
writing,  and  puolishing  just  what  he  pleased 
of  the  supposed  plunderer  and  devastator  of 
nations — would  it  have  been  criminal  in  Mr, 
Nasfintg'K  himself  \o  have  reminded  the  public 
thai  he  was  a  native  of  this  free  land,  entitled 
to  the  common  protection  of  her  justice,  and 
that  he  had  a  defence  in  his  turn  to  offer  to 
them,  the  outlines  of  which  he  implored  them 
in  the  mean  time  to  receive,  as  an  antidote  to 
the  unlimited  and  unpunished  poison  in  circu- 
lation against  him  ? — This  is,  without  colour 
or  exaggeration,  the  true  question  you  are  to 
decide.  Because  1  assert,  without  the  hazard 
of  contradiction,  that  if  Mr.  Hastings  himself 
could  have  stood  justified  or  excused  in  your 
eyes  for  publishing  this  volume  in  his  own  de- 
fence, the  author,  if  he  Avrote  it  bonn  fide  to 
defend  him,  must  stand  equally  excused  and 
justified ;  and  if  the  author  be  justified,  the 
publisher  cannot  be  criminal,  unless  you  had 
evidence  that  it  was  published  by  him  with  a 
different  spirit  and  intention  from  those  in 
which  it  was  written.  The  question  therefore 
is  correctly  what  I  just  now  stated  it  to  be : 
Could  Mr,  Hasiingi  have  been  condemned  to 
infamy  for  writing  this  book  ? 

"  Gentlemen,  I  tremble  with  indignation, 
to  be  driven  to  put  such  a  question  in  Etigland. 
Shall  it  be  endured,  that  a  subject  of  this  conn- 
try  (instead  of  being  arraigned  and  tried  for 
some  single  act,  in  her  ordinary  courts,  where 
the  accusation,  as  soon  at  least  as  it  is  made 
public,  is  followed  within  a  few  hours  by  the 
decision)  may  be  impeached  by  the  Commons 
for  the  transactions  of  twenty  years,— that  the 
accusation  shall  spread  as  wide  as  the  region 
of  letters, — that  the  accused  shall  stand,  day 
after  day,  and  year  after  year,  as  a  spectacle 
before  the  public,  which  shall  be  kept  in  a 
perpetual  state  of  infiam motion  against  him  ; 
yet  that  he  shall  not,  without  the  severest 
penalties,  be  permitted  to  submit  any  thing  to 
the  judgment  of  mankind  in  his  defence  ?  If 
this  be  law  (which  it  is  for  you  to-day  to  de- 
cide), such  a  man  has  no  trial  ; — that  great 
hall,  built  by  our  fathers  for  English  justice, 
is  no  longer  a  court,  but  an  altar;  and  an 
Englishman,  instead  of  being  judged  in  it  by 
God  and  his  country,  is  a  yictih  and  a 
sacrifice." 

The  result,  of  this  speech  was  the  ac- 
quittal of  the  defendant.  He  also,  with 
nearly  equal  eloquence,  and  with  the  same 
skill  and  success,  defended  Mr.  Perry,  the 
editor  of  the  Morning  Chronicle. 

Subsequently  to  this  period  (1789),  Mr. 
Erskine  spoke  on  several  important  ques- 
tions in  Parliament,— particularly  on  the 
Abatement  of  Impeachments  by  a  Dissolu- 
tion— the  Appointment  of  a  Minister  to  treat 
with  the  Executive  Government  of  France 
—  the  Traitorous  Correspondence  Bill — and 
Parliamentary  Reform.  In  1792,  Mr  Ers- 
kine was  retained  to  defend  Thomas  Paine 


for  publishing  his  Rights  of  Man.  It  was 
attempted  to  deter  him  from  the  perform- 
ance of  his  duty,  and  he  was  severely  cen- 
sured for  undertaking  the  defence.  He  re- 
pelled the  attack  in  the  following  memor- 
able manner:  "  I  will,"  said  he,  "  for 
ever,  at  all  hazards,  assert  the  dignity,  in- 
dependence, and  integrity  of  the  English 
Bar — without  which,  impartial  justice,  the 
most  valuable  part  of  the  British  Constitu- 
tion, can  have  no  existence.  From  the 
moment  that  any  advocate  can  be  per- 
mitted to  say  that  he  will  or  will  not  stand 
between  the  Crown  and  the  subject,  airaign- 
ed  in  the  Court  where  he  daily  sits  to  prac- 
tise, from  that  moment  the  liberties  of  Eng- 
land are  at  an  end.  If  the  advocate  refuses 
to  defend,  from  what  he  may  think  of  the 
charge  or  of  the  defence,  he  assumes  the 
character  of  the  Judge ;  nay  he  assumes  it 
before  the  hour  of  judgment,  and  in  propor- 
tion to  his  rank  and  reputation  puts  the 
heavy  influence  of  perhaps  a  mistaken  opi- 
nion into  the  scale  against  the  accused,  in 
whose  favor  the  benevolent  principle  of  the 
English  Law  makes  all  favorable  presump- 
tions, and  which  oommandfi  the  very  Judge 
to  be  his  counsel." 

Mr.  Erskine  rested  the  defence  of  his 
client  on  the  nature  and  extent  of  the  liberty 
of  the  press. 

''  The  proposition  which  I  mean  to  roiuatun 
as  the  basis  of  the  liberty  of  the  press,  and 
without  which  it  is  an  empty  sound,  is  this:— 
that  every  man  not  intending  to  mislead,  but 
seeking  to  enlighten  <»ther8  with  what  his  own 
reason  and  conscience,  however  erroneously, 
have  dictated  to  him  as  truth,  may  address 
himself  to  the  universal  reason  ot  a  wliole 
nation,  either  upon  the  subject  of  govern- 
ments in  general,  or  upon  that  of  our  own 
particular  country;  that  he  may  analyse  the 
principles  of  its  constitution,  point  out  its 
errors  and  defects,  examine  and  publish  its 
corruptions,  and  warn  his  fellow-ciiizent 
against  their  ruinous  consequences,  and  exert 
his  whole  faculties  in  pointing  out  the  most 
advantageous  changes  in  establishments  which 
he  considers  to  be  radically  defective,  or  slid- 
ing  from  their  object  by  abuse.  All  this  every 
^subject  of  this  country  has  a  right  to  do,  if  he 
contemplates  onl^  what  he  thinks  would  be  for 
its  advantage,  and  but  seeks  to  change  the 
public  mind  by  the  conviction  that  flows  from 
reasonings  dictated  by  conscience. 

"  If,  indeed,  he  writes  what  he  does  not 
think ;  if,  contemplating  the  misery  of  others, 
he  wickedly  condemns  what  his  own  under- 
standing approves ;  or,  even  admitting  bis  real 
disgust  against  the  government  or  its  corrup- 
tions, if  he  caluminates  living  magistrates,  or 
holds  out  to  individuals  that  they  have  a  right 
to  run  before  the  public  mind  in  their  conduct ; 
that  they  may  oppose  by  contumacy  or  force 


Legal  Biography  :  Lord  Ershine) 


Idl 


what  private  reason  only  disapproves;  that 
they  may  disobey  the  law  because  their  jude- 
meiit  only  condemns  it ;  or  resist  the  public 
will,  because  they  honestly  wish  to  change  it, — 
he  is  then  a  criminal  upon  every  principle  of 
rational  policy,  as  well  as  upon  the  imme- 
morial precedents  of  English  justice;  because 
such  a  person  seeks  to  disunite  individuals 
from  their  dutv  to  the  whole,  and  excites  to 
overt  acts  of  misconduct  in  a  part  of  the  com- 
munity, instead  of  endeavouring  to  change,  by 
the  impulse  of  reason,  that  universal  assent, 
which  in  this  and  every  country  constitutes  the 
law  for  all." 

It  appears  that  for  advocating  the  cause 
of  his  client,  although  a  verdict  of  guilty 
mis  found  against  bun,  Mr.  Erskine  was 
vemoved  from  his  office  of  Attorney  Oeneral 
to  the  Prince.  The  particulars  of  the  trans- 
action are  related  in  a  letter  to  Mr.  Howell, 
the  editor  of  the  State  Trials. 

**  When  Attorney  General  to  the  Prince  of 
Wales,  I  was  retained  by  Thomas  Paine  in 
person  to  defend  him  on  his  approaching  trial 
for  publishing  the  second  part  of  his  '  Rights 
of  Man ;'  but  it  was  soun  mtimated  to  ttie  by 
high  authority,  that  it  was  considered  to  be  in- 
compatible  with  my  situation,  and  the  Prince 
himself  in  the  most  friendly  manner  acquaint- 
ed me  that  it  was  highly  displeasing  to  the 
King,  and  that  I  ought  to  endeavour  to  explain 
my  conduct,  which  I  immediatelv  did  in  a  let- 
ter to  his  Majesty  himself,  in  which,  after  ex- 
pressing my  sincere  attachment  to  his  person 
and  to  the  constitution  of  the  kingdom,  at- 
tacked in  the  work  wbich  was  to  be  defended, 
I  took  the  liberty  to  claim,  as  an  invaluable 
part  of  that  very  constitution^  the  unquestion- 
able right  of  the  subject  to  make  his  defence 
by  any  counsel  of  his  own  free  choice,  if  not 
previously  retained,  or  engaged  by  office  from 
the  Crown ;  and  that  there  was  no  other  way 
of  deciding  whether  that  was  or  was  not  my 
own  situation  as  Attorney  General  to  the 
Prince,  than  by  referring,  according  to  cus- 
tom, that  ouestion  to  the  bar,  which  I  was 
perfectly  willing  and  even  desirous  to  do.  In 
a  few  days  afterwards  I  received,  through  my 
friend  the  late  Admiral  Paine,  a  most  gracious 
message  from  the  Prince,  expressing  his  deep 
regret  in  feeling  himself  obliged  to  receive  my 
resignation,  which  was  accordingly  sent."* 


*  Subsequently  to  this  period  we  are  in- 
formed by  Mr.  (then  Lord)  Erskine,  *'  that 
his  Royal  Highness,  of  his  own  mere  motion, 
sent  for  mc  to  Carlton  House,  whilst  he  was 
still  in  bed  under  a  severe  illness,  and,  taking 
me  most  graciously  by  the  hand,  said  to  me, 
that  though  he  was  not  at  all  qualified  to 
judge  of  retainers,  nor  to  appreciate  the  cor- 
rectness or  incorrectness  of  my  conduct  in  the 
instance  that  had  separated  us,  yet  that,  being 
convinced  I  had  acted  from  the  purest  motives, 
he  wished  mobt  publicly  to  manifest  that  opi- 
nion, and  therefore  directed  me  to  go  immedi- 
ately to  Somerset  House,  and  to  bring  with  me, 


In  1793,  Mr.  Erskine  defended  Mr. 
John  Frost,  an  attorney,  against  an  indict- 
ment for  seditious  words  uttered  in  a  coffee* 
house  in  the  excitement  of  an  argument 
after  dinner.  This  was  an  admirable,  but 
unsuccessful  speech.  In  October  1794,  he 
made  his  famous  and  triumphant  defence  for 
Hardy,  on  a  charge  of  High  Treason ;  and 
subsequently,  ivith  the  same  result,  for 
Home  Tooke. 

In  the  years  1795,  1796,  and  1797,  he 
occasionally  spoke  in  Parliament -> prin- 
cipally on  the  Seditious  Meetings  Bill — on 
Mr.  Reeves*  Libel  on  the  British  Constitu- 
tion—the rupture  of  the  Negociation  for 
Peace— and  Parliamentary  Reform.  In  the 
latter  year,  1797,  he  was  retained  to  prose- 
cute Williams,  the  publisher  of  Paine's  Age 
of  Reason.  He  performed  his  difficult  task 
with  his  accustomed  skill.  The  man  was 
convicted,  but  before  he  was  brought  up 
for  judgment  Mr.  Erskine  returned  his  re- 
tainer, on  the  grounds  stated  in  the  follow- 
ing interesting  letter  to  the  editor  of  the 
State  Trials : 

"  Having  convicted  Williams,  as  will  appear 
by  your  report  of  his  trial,  and  before  he  had 
notice  to  attend  the  Court  to  receive  judg- 
ment, I  happened  to  pass  one  day  through  the 
Old  Turnstile,  from  Holborn,  in  my  way  to 
Lincoln's  Inn  Fields,  when  in  the  narrowest 
part  of  it  I  felt  something  pulling  me  by  the 
coat,  when  on  turning  round  I  saw  a  woman 
at  my  feet  bathed  in  tears,  and  emaciated  with 
disease  and  sorrow,  who  continued  almost  to 
drag  me  into  u  miserable  hovel  in  the  passage, 
where  I  found  she  was  attending  upon  two  or 
three  unhappy  children  in  the  confluent  small- 
pox, and  in  the  same  apartment,  not  above 
ten  or  twelve  feet  square,  the  wi  etched  man 
whom  I  had  convicted  was  sewing  up  little 
religious  tracts,  which  had  been  his  principal 
employment  in  his  trade;  and  I  was  fully  con- 
vinced that  his  poverty  and  not  his  will  had  led 
to  the  publication  o/^this  infamous  book,  as, 
without  any  kind  of  stipulation  for  mercy  on 
my  part,  he  voluntarily  and  eageriy  entfuged 

for  his  execution,  the  patent  of  Chancellor  to 
his  Royal  Highness,  which  he  said  he  had  al- 
ways designed  for  me ;  adding,  that  owing  to 
my  being  too  young  when  his  establishment 
was  first  fixed,  he  had  declined  having  a  Chan- 
cellor at  that  time ;  that  during  our  separation 
he  had  been  more  than  once  asked  to  revive  it, 
which  he  had  refused  to  do,  looking  forward  to 
this  occasion;  and  I  according  held  the  re- 
vived office  of  Chancellor  to  the  Prince  of 
Wales  until  I  was  appointed  Chancellor  to  the 
King,  when  I  resigned  it,  in  conformity  with 
the  only  precedent  in  the  records  of  the  duchy 
of  Cornwall,  viz.  that  of  Lord  Bacon,  who  was 
Chancellor  to  Henry  Prince  of  Wales,  and 
whose  resignation  is  there  recorded,  because 
of  his  acceptance  of  the  Great  Seal  m  the 
reign  of  King  James  the  First." 
^  M3 
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to  find  0 lit  all  the  copies  In  circulation,  and  to 
bring  them  to  ine  to  be  destroyed. 

•*I  was  most  deeply  affected  with  what  I  had 
seen,  and  feelinjir  the  strongest  impression  that 
he  offered  a  happy  opportunity  to  the  prosecu- 
tors of  vindicating,  and  rendering  universally 
popular,  the  cause  in  which  they  had  succeedeo, 
1  wrote  my  opinion  to  that  effect,  observing 
(if  I  well  remember),  that  mercy  beiny  the 
grand  characteristic  of  the  Christian  religion, 
which  had  been  de&med  and  insulted,  it  might 
be  here  exercised  not  only  safely,  but  more 
usefully  to  the  objects  of  the  prosecution,  than 
by  the  'most  severe  judgment,  which  must  be 
attended  with  the  ruin  of  this  helpless  family. 

"  My  advice  was  most  respectfully  received 
by  the  society,  and  I  have  no  doubt  honestly 
rejected,  because  that  most  excellent  prelate 
Bishop  Porteus,  and  many  other  honourable 
persons,  concurred  in  rejecting  it;  but  I  had 
still  a  duty  of  Iny  own  to  perform,  considering 
myself  not  as  counsel  for  the  society,  but  for 
the  Crown.  If  I  had  been  engaged  for  all  or 
any  of  the  individuals  composing  it,  prosecut- 
ing by  indictment  for  any  personal  injury 
punishable  by  indictment,  and  had  convicted  a 
defendant,  I  must  have  implicitly  followed 
my  instructions,  however  inconsistent  with  my 
own  ideas  of  humanity  or  moderation;  be- 
cause every  man  who  is  injured  has  a  clear 
right  to  demand  the  highest  penalty  which  the 
law  will  inflict;  but  in  the  present  instance  I 
was  in  fact  not  retained  at  all,  but  responsible 
to  the  Crown  for  my  conduct.  Such  a  volun- 
tary society,  however  respectable  or  useful, 
having  received  no  injury,  could  not  erect  it- 
self into  a  citstog  morum,  and  claim  a  right  to 
dictate  to  counsel  who  had  consented  to  be  em- 
plo)red  on  the  part  of  the  King  for  the  ends  of 
justice  only.'' 

We  pass  from  the  last  date  to  the  year 
1800,  when  Mr.  Erskine  was  appointed 
counsel  for  Hadfield,  on  his  trial  for  shoot- 
ing at  the  King  in  Drmy  Lane  Theatre. 
On  that  occasion  Mr.  Erskine's  exordium  is 
well  worthy  of  notice. 

'' The  scene  which  we  are  engaged  in,  and 
the  duty  which  I  am  not  merely  privileged, 
but  appointed  by  the  authority  of  the  Court  to 
perform,  exhibits  to  the  whole  civilized  world 
a  perpetual  monument  of  our  national  justice. 

*'  The  transaction,  indeed,  in  every  part  of 
it,  as  it  stands  recorded  in  the  evidence  already 
before  us,  places  our  country,  and  its  govern- 
ment, and  its  inhabitants,  upon  the  nighest 
pinnacle  of  human  elevation.  It  appears,  that 
upon  the  Idth  duy  of  May  last,  his  Majesty, 
after  a  reign  of  forty  years,  not  merely  in  sove- 
reign power,  but  spontaneously  in  the  very 
heartsl  of  his  people,  was  openly  shot;  at  (or 
to  all  appearance  shot  at)  in  a  public  theatre 
in  the  centre  of  his  capital,  and  amidst  the  loyal 
plaudits  of  his  subjects,  yist  not  a  hair  of 

THE  HEAD  OF  THE    SUPPOSED   ASSASSIN    WAS 

TOUCHED.  In  this  unparalleled  scene  of  calm 
forbearance,  the  King  himself,  though  he  stood 
first  in  personal  interest  and  feelings  as  well 
as  in  command,  was  a  singular  and  fortunate 


example. — ^The  least  appearance  of  emddon 
on  the  Dart  of  that  august  personage,  must  un- 
avoidably have  produced  a  scene  quire  differ- 
ent, and  far  less  honourable  than  the  Court  is 
now  witnessing;  but  his  Majesty  remained 
unmoved,  and  the  person  apparenify  offending' 
was  only  secured,  without  injury  or  reproach, 
for  the  business  of  this  day.'' 

His  remarks  on  the  peculiar  character  ot 
the  prisoner's  insanity,  which  constituted 
the  only  strong  ground  of  defence,  are  ad- 
mirable : 

"Delusion,  therefore,  where  there  is  wf 
frenzy  or  raving  madness,  is  the  true  character 
of  insanity ;  and  where  it  cannot  be  predicated 
of  a  man  standing  for  life  or  death  for  a  crime, 
he  ought  not,  in  my  opinion,  to  be  acquitted ; 
and  if  courts  of  law  were  to  be  governed  by 
any  other  principle,  every  departure  from  so- 
ber, rational  conduct,  would  be  an  emanci- 
pation from  criminal  justice.  I  shall  place  my 
claim  to  your  verdict  upon  no  such  dangerous 
foundation.  I  must  convince  you,  not  only 
that  the  unhappy  prisoner  was  a  lunatic,  within 
my  own  definition  of  lunacy,  but  that  the  act 
in  question  was  the  immediate,  uncioalified 

OFFSPRING    OF  THE   DISEASE.      In  civU  CRHeS 

as  I  have  already  said,  the  law  avoids  every  act, 
of  the  lunatic  during  the  period  of  the  lunacy; 
although  the  delusion  may  be  extremely  cir- 
cumscribed ;  although  the  mind  may  be  quite 
sound  in  all  that  is  not  within  the  shades  of 
the  very  partial  eclipse ;  and  altliongh  the  act 
to  be  avoided  can  in  no  way  be  connected  wit|i 
the  influence  of  the  insanity : — But,  to  deliver 
a  lunatic  from  responsibility  to  criminal  justice, 
— above  all,  in  a  case  of  such  atrocity  as  the 
present,  the  relation  between  the  disease  and 
the  act  should  be  apparent.  Where  the  con- 
nexion is  doubtful,  the  judgment  should  cer- 
tainly be  most  indulgent,  from  the  great  diffi- 
culty  of  diving  into  the  secret  sources  of  a 
disordered  mind  ;—  but  still,  I  think  that,  as  a 
doctrine  of  law,  the  delusion  and  the  act  should 
be  connected.  I  cannot  aUow  the  protection 
of  insanity  to  a  man  who  only  exhibits  violent 
passions  and  malignant  resentments,  acting 
upon  real  circumstances ;  who  is  impelled  to 
evil  from  no  morbid  delusions ;  but  who  pro- 
ceeds  upon  the  ordinary  perceptions  of  the 
mind. — I  cannot  consider  suchaman  as  falling 
within  the  protection  which  the  law  gives,  ana 
is  bound  to  give,  to  those  whom  it  has  pleased 
God,  for  mysterious  causes,  to  visit  with  this 
most  afflicting  calamity.  He  alone  can  be  so 
emancipated,  whose  disease  (call  it  what  you 
will)  consists,  not  merely  in  seeing  ivith  a  pre- 
judiced eye,  or  with  odd  and  absurd  particular- 
ities, differing,  in  many  respects,  from  the 
contemplations  of  sober  sense,  upon  the  actual 
existences  of  things  ;  hnUhe  only  whose  whole 
reasoning  and  coiTespoiiding  conduct,  though 
governed  by  the  ordinary  dictates  of  reason, 
proceed  upon  something  which  has  no  founda- 
tion or  existence. 

'*  Gentlemen,  it  has  pleased  God  so  to  visit 
the  unhappy  man  before  you; — to  shnke  bi^ 
reason  in  its  citadel ; — ^to  cause  him  to  build 
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up,  as  realities,  the  most  imposaible  phantoms 
off  the  mind,  and  to  be  impelled  by  them  as 
motives  irreiistibie :  the  whole  ftibric  being 
nothing  but  the  unhappy  vision  of  hb  disease 
-^-existing  no  where  else —  having  no  founda- 
tion whatsoever  in  the  very  nature  of  things.'^ 

From  the  preceding  date  we  find  nothing 
of  professional  interest  until  1806,  when 
Mr.  Erslcine  was  appointed  Lord  Chancel- 
lor, and  raised  to  the  dignity  of  the  Peerage. 
He  held  the  Great  Seal,  however,  scarcely 
twelve  months,  and  on  the  change  of  Ad- 
ministration resigned  office  along  with  the 
other  members  of  his  party.  From  this 
period  until  his  decease,  although  Lord 
Erakine  spoke  occasionally  in  the  House, 
we  do  not  find  any  very  memorable  in- 
stances in  which  his  eminent  powers  were 
called  into  action. 

In  1823,  he  was  attacked  with  an  in- 
fiammation  on  the  chest,  and  died  on  the 
1 7th  of  November  in  that  year,  at  Almon- 
dale,  near  Edinburgh. 

On  the  skill  of  Lord  Erskine  as  an  advo- 
cate, and  his  eloquence  as  an  orator,  it  is 
iMedlesa  to  dwell;  and  in  judging  of  his 
character,  we  shall  bear  in  mind  the  excel- 
lence of  his  sentiments,  and  endeavour  to 
practise  the  wisdom,  as  well  as  the  charity, 
which  is  exhibited  in  the  following  passage 
from  the  Trial  of  Stockdale : 

''  Every  human  tribunal  ought  to  take  car« 
to  administer  justice,  as  we  look  hereafter  to 
have  justice  administered  to  ourselves.  Upon 
the  principle  on  which  the  Attorney  Genend 
prays  sentence  upon  mv  client, — God  have 
mercy  upon  us!— instead  of  standing  before 
him  in  judgment  with  the  hopes  and  consola- 
tions of  Christians^  we  must  call  upon  the 
mountains  to  cover  us ;  for  which  of  us  can 
present,  for  omniscient  examination,  a  pure, 
unspotted,  and  faultless  course?  But  I  humbly 
expect  that  the  benevolent  Author  of  our  being 
will  judge  us  as  I  have  been  pointing  out  for 
your  example.  Holding  up  the  great  volume 
of  our  lives  in  his  hands,  and  regarding  the 
general  scope  of  them  ; — ^if  he  discovers  bene- 
volence, charity,  and  good-will  to  man  beating 
in  the  heart,  where  he  alone  can  look ; — if  he 
finds  that  our  conduct,  though  often  forced 
out  of  the  path  by  our  infirmities,  has  been  in 
general  well  directed ;  his  all  searching  eye 
will  assuredly  never  pursue  us  into  those  little 
comers  of  our  lives,  much  less  will  his  justice 
select  them  for  punishment,  without  the  gene- 
ral context  of  our  existence,  by  which  faults 
may  be  sometimes  found  to  have  grown  out  of 
virtues,  and  very  many  of  our  heaviest  offences 
to  have  been  grafted  by  human  imperfection 
unon  the  best  and  kindest  of  our  affections. 
No,  gentlemen;  believe  me,  this  is  not  the 
cottFse  of  divine  justice,  or  there  is  no  truth  in 
the  Gospels  of  Heaven.  If  the  general  tenor 
of  a  man's  .con4ttct  be  such  mi  bare  repre- 


sented it,  he  may  walk  through  the  shadow  of 
death,  with  all  nis  faults  about  him,  with  as 
much  cheerfulness  as  in  the  common  paths  of 
life ;  because  he  knows,  that  instead  or  a  stem 
accuser  to  expose  before  the  Author  of  his  na- 
ture those  frau  passages,  which,  like  the  scored 
matter  in  the  book  before  you,  chequers  the 
volume  of  the  brightest  and  best  spent  life,  his 
mercy  will  obscure  them  from  the  eye  of  his 
purity,  and  our  repentance  blot  them  out  for 
ever." 


PROCEEDINGS    FOR    ERECTING   A 
GENERAL  RECORD  OFFICE. 

Wb  have  repeatedly  noticed  the  plan  foi 
erecting  a  General  Record  Office,  in  which 
the  profession  is  materially  interested ;  and 
have  endeavoured  to  promote  the  object  of 
associating  therevrith  Judges'  Chambers, 
and  other  offices  for  the  despatch  of  profes- 
sional business.  We  avail  ourselves  of  the 
collection  of  papers  lately  printed  by  Mr. 
Purton  Cooper,  the  Secretary  of  the  Record 
Commission,  to  bring  before  our  readers 
the  latest  information  of  the  proceedings 
connected  with  the  project. 

The  follovring  extracts  from  a  summary 
by  Mr.  Cooper  of  the  contents  of  these 
papers,  will  shew  the  steps  which  have  been 
taken  down  to  a  very  recent  period. 

**  Memorial  of  the  Right  Honorable  Sir 
John  Leach,  Master  of  the  Rolls,  to  the  Lords 
Commissioners  of  Nis  Majesty's  Treasurv, 
stating  that  the  Rolls  Chapel  is  too  limited  in 
point  of  space  for  the  important  records  there 
4leposited,  and  that  the  want  of  sufficient  air 
and  light,  and  other  causes,  are  giadually 
tending  to  the  destruction  of  the  records — that 
the  separation  of  the  public  records  in  differ- 
ent and  distant  places  occasions  much  incon- 
venience and  expense — ^that  the  Rolls  House 
and  Chapel,  being  in  the  centre  of  legal  busi- 
ness, are  peculiarly  adapted,  bv  their  situation, 
to  be  the  repository  of  records — that  the  part 
of  the  Rolls 'House,  not  used  for  the  Court, 
was  well  adapted  to  become  an  additional  re- 
pository-'^at  the  Judges  had  applied  to  him 
to  give  uj>  part  of  the  noils  Garden,  adjoining 
the  wall-  of  Serjeants'  Inn,  for  the  purpose  of 
building  chambers  for  their  use — that  were  the 
Rolls  House  converted  into  a  Record  Reposi- 
tory, he  should  not  object  to  this  application 
of  the  Judges*— that  certain  valuable  records 
are  most  inconvenienttv  placed  in  the  vaults 
of  Somerset  House,  which  have  been  rendered 
dark  by  the  building  erected  for  the  use  of 
King's  College — that  it  would  be  a  great  pub- 
lie  convenience  if  all  the  records  were  depo- 
sited in  one  situation;  and  the  part  of  the 
Rolls  Garden,  not  applied  to  the  use  of  the 
Judges,  would  afford  ample  space  for  all  con- 
venient buildings  which  would  be  necetoary 
for  that  purpose^  as  well  as  for  the  accommo* 
M4 
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dation  of  the  several  l^eepen  of  records,  and 
tkat  he  was  quite  ready  that  the  RoUs  House 
and  Garden,  except  such  part  of  the  house  as 
is  used  for  the  Courts  should  be  applied  to  the 
purposes  aforesaid. 

**  Extract  from  the  minutes  of  the  proceed- 
iDg^  of  the  Board  of  the  20th  May,  l8dl»  at 
which,  it  being  represented  that  the  records  of 
the  Lord  Treasurer's  Remembrancer's  Office 
and  the  Pipe  Office,  deposited  in  the  vaults  on 
the  eastern  side  of  Somerset  House,  were  in 
danger  of  perishing  from  damp,  and  other 
Cause^-^that  certain  records,  kept  in  the  roof 
of  the  Rolls  Chapel,  have  suffered  considerable 
injury  from  being  alternately  exposed  to  ex- 
cessive heat  and  damp;  and  other  records 
under  the  organ  loft  have  suffered  much  from 
dust — that  the  records  in  the  Chapter  House 
were  exposed  to  the  danger  of  fire,  and  that 
the  records  of  the  Courts  of  Exchequer  and 
Common  Pleas,  deposited  in  the  wooden  shed 
in  Westminster  Hall,  were  in  a  very  insecure 
state,  and  suffering  from  damp— a  (Jommittee 
was  appointed  to  consider  of  the  expediency 
of  removing  any  of  the  public  records  from 
their  repositories,  and  for  other  purposes. 

**  Extract  from  the  Minutes  ot  the  Pro- 
ceedings of  the  Board  of  the  10th  June,  1831, 
at  which  the  Right  Honorable  C.  W.  W.  Wynn 
read  notes  of  the  proceedings  of  the  said  Com- 
mittee ;  also  extracts  from  the  Minutes  of  the 
Proceedings  of  the  same  Board,  shewing  that 
ihe  Master  of  the  Rolls  on  that  dav  stated  to 
the  Commissioners,  in  detail,  a  piah  for  the 
removal  of  the  records  of  the  Court  of  King's 
Bench  in  the  Treasury  of  that  Court  at  West- 
minster, in  order  that  such  Treasury  might  be 
fitted  up  as  a  Court  for  his  sittings  during 
term ;  and  that  he  proposed  that  the  Rolls 
House  in  Chancery  Lane  should  be  fitted  up 
as  a  temporary  repository  for  records,  with 
the  exception  of  the  Court  and  the  room  ad- 
joining, &e. 

"  Further  extract  from  the  Minutes  of  the 
Proceedings  of  the  same  Board.  Resolution, 
that  the  Lord  Chancellor  should  communicate 
with  the  Chancellor  of  the  Exchequer,  and 
request  that  the  Surveyor  General  might  be 
instructed  to  survey  the  King's  Bench  Record 
Office,  Westminster,  and  the  Rolls  House,  and 
report  upon  the  practicability  of  the  contem- 
plated  removals,  with  reference,  however,  to 
the  plan  for  the  erection  of  a  General  Record 
Office,  and  of  Chambers  for  the  Judges,  on 
the  site  of  the  Rolls  Garden  or  Estate. 

"  Correspondence  with  the  Treasury,  the 
.Board  of  Works,  Lords  Tenterden,  Kenyon, 
&c.  upon  the  removal  of  the  records  of  the 
Court  of  King's  Bench,  from  the  King's  Bench 
Treasury,  Westminster,  and  the  conversion  of 
such  Treasury  into  a  Court  for  the  sittings  of 
the  Master  or  the  Rolls  during  term. 

"  The  King's  Bench  records  were  removed 
from  Westminster  to  Chancery  Lane  early  in 
1832;  and  the  Master  of  the  Rolls  sat  for  the 
first  time  in  the  room  that  had  been  occupied 
by  them  in  Michaelmas  term  of  that  year. 

"Letter  from  the  Right  Honorable  Lord 
Dover^  one  of  the  Commissioners,  to  the  Chair- 


man of  the  Board  of  the  26th  November,.  1832» 
dated  the  24th  of  that  month,  respecting  the 
project  of  building  a  General  Record  Office  oa 
the  site  of  the  Rolls  Estate,  and  requesting  the 
attention  of  the  Commissioners  to  certain  plans 
prepared  by  Mr.  Deering,  the  architecL 

"  Letter  from  H.  B.  Ker,  Esq.,  one  of  the 
Commissioners,  to  the  Secretary,  [dated  the 
26th  November,  1832,]  stating  that  he  had 
seen  Mr.  Deering  and  examined  his  plans, — 
and  inquiring  whether  there  was  any  intention 
of  removing  the  Rolls  Chapel. 

*'  Second  letter  from  H.  B.  Ker,  Esq.  to  the 
Secretary,  dated  March,  183.3,  stating,  that  at 
Lord  Dover's  request  he  had  agun  seen  Mr. 
Deering — that  he  had  suggested  to  Mr.  Deer- 
ing to  make  a  rough  estimate  of  the  space 
which  would  be  requisite  for  all  the  records^ 
which  it  was  proposed  should  be  placed  in  the 
new  building,  &c. — that  the  object  proposed 
had,  as  he  believed,  the  sanction  of  the  Chan- 
cellor— ^that  the  money  requisite  might  be 
taken  from  the  Suitors'  Fund — and  that  he  had 
seen  Lord  Althorp  on  the  subject,  who  saw  no 
obiection  on  the  part  of  Governoient  to  the 
scheme,  if  it  came  recommended  by  the  Com  - 
missioners,  in  which  caise  he  desired  a  Report 
to  be  made  to  the  Treasury. 

*'  Estimate  and  Explanatitm  (January,  1833,) 
that  accompanied  Mr.  Deering's  plans,  refer- 
red to  by  the  letters  of  Lord  Dover  and  Mjr. 
Belle nden  Ker. 

"  Report  (March,  1833,)  of  Sir  Robert  Harry 
Inglis,  Bart,  and  Henry  HaUam^  Eiq.,  made 
in  pursuance  of  the  following  Order  and  Re- 
solution passed  at  the  Board  of  the  26th  No- 
vember, 1832; — ^It  was  ordered,  upon  the  mo- 
tion of  the.  Right  Honorable  the  Master  of  the 
Rolls,  'that. the  Secretary  be  instructed  to 
write  to  one  of  the  Secretaries  of  his  Miyeaty's 
Treasury,  staging  that  this  Board  consider  H 
to  be  their  du^  lo  recommend  that  the  several 
repositories  of  the  public  records  be  forthwith 
surveyed  and  examined,  for  the  purpose  of 
ascertaining  whether,  in  their  present  state, 
they  are  sufficient  for  the  commodious  recep- 
tion of  the  records  appropriated  to  them, 
having  regard  to  security  from  fire  and  damp, 
and  to  a  convenient  disposition  of  the  records 
for  the  public  access ;  and  if  it  shall  appear 
that  in  tlieir  present  state  they  are  not  suffi- 
cient, whether  by  any,  and  what  means,  they 
can  be  rendered  sufficient.  And  further,  that 
this  Board  take  the  liberty  to  stiggest  to  the 
Lords  Couuaissioners  of  his  Majesty's  Trea- 
sury, the  propriety  of  directing  some  one  of 
the  architects  now  employed  under  the  Com- 
missioners of  the  Woods  and  Forests,  to  make 
the  survey  and  examination  here  recommend- 
ed, and  that  for  the  purpose  of  promoting  the 
efficacy  of  this  examination,  this  Board  will 
nominate  two  of  their  members  to  be  in  coos- 
munication  with  him.'  And  it  was  resolved, 
'that  Sir  Robert  Inglis  and  Mr.  Hallam  be 
requested  to  take  the  trouble  to  attend  the 
architect  who  shall  be  so  appointed,  «t  the 
several  repositories  of  records,  tor  the  purposes 
stated  in  the  foregoing  Order.' 

*'  Representation  (April,  1833,)  to  the  Lords 
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of  the  TuBMury,  dnwn  up  in  the  name  of  the 
Board  by  Edward  Protheroe,  Esq.,  one  of  the 
Commisbionera,  stating  the  inexpediency  of 
an  immedtaie  demolition  of  the  King's  Mews, 
both  with  respect  to  the  preservation  of  the 
records  and  the  expense — ^that  the  recent  re- 
moval of  records  from  the  wooden  shed  in 
Weatminster  Hall  to  the  Kinj2^*s  MeWs  had 
co6^  1500/. — that  the  raonev  since  spent  in 
arranging  these  records  would  be  in  great  part 
thrown  away — that  the  expenses  of  removals 
of  the  records  to  temporary  places  of  deposit 
daring  the  last  fourteen  years  amounted  to 
lO^fJOO/. — ^that  that  sum  would  have  gone  far 
towards  providing  a  oermanent  place  of  de- 
posit— that  the  recorns  suffered  grievous  in- 
jury by  such  removals — that  any  further  re- 
moval at  that  moment  must  put  a  stop  to  the 
operation  of  examining  and  soiling,  in  the 
course  of  which,  documents  affording  curious 
and  Important  illustrations  of  our  history  and 
constitution  were  daily  discovered — that  the 
removal  of  the  I'ecords  must  also  necessarily 
for  a  long  time  put  a  stop  to  all  searches— 
that  the  IMews  ought  to  be  left  standing,  and 
devoted  to  the  accommodation  of  such  records 
as  might  require   immediate   removal   from 
other  offices — that  although  the  Mews  were 
not,  for  several  reasons,  adapted  as  a  perma- 
iMDt  repository,  yet  the  same  offered  advan- 
tages and  accommodation  for  a  short  period 
not  to  be  found  in  any  other  building — ^that 
the  other  win?  of  (he  building  would  afford 
moat  acceptable  aiccommodation  for  the  re- 
cords which  were  threatened  with   removal 
froaa  Somerset  Hou^e*— ^hat  to  this  building 
might  aho  be  removed  the  records  in   the 
lower  cellavs  of  the  Towers  of  Westminster 
HaU—^ad  that  the  Board  had  under  its  con- 
sideration a  nroject  of  erecting  a  General  De* 
pository  of  Records  on  the  Rolls  Estate,  with 
iDoiiey  derived  from  the  Suitors'  Fund. 
'*  This  Representation  was  produced  at  the 
Board  of  the  27th  April,  1833,  and  or- 
dered  to  be  transmitted  to  the  Treasury. 
The  Secretary,  on  the  1st  May,  1833,  in< 
closed'  it  in  a  letter  to  the  Honorable  J. 
Stewart. 
"  Letter  from  the  Honorable  J.  Stewart  to 
the  Board,  dated  the  4th  September,  1833, 
stating  that  in  consequence  of  the  above  Re- 
presentation the  Lords  of  the  Treasury  had 
consented  to  suspend  for  that  year  the  removal 
of  die  records ;  and  further,  that  in  reference 
to  the  last  paragraph  in  such  Representation, 
on  the  subject  of  the  Rolls  Estate,  that  any 
fearible  plan  which  the  Board  could  suggest 
for  erectmg  a  General  Depository  of  Records, 
without  expense  to  the  public,  must  meet  with 
their   Lordships'    entire    concurrence :    and 
urging  the  adoption  of  such  measures,  without 
dmy,  as  might  bring  the  plans  of  the  Board 
to  maturity ;  as  although  a  temporary  arrange- 
ment had  been  made,  by  which  sufficient  space 
would  be  preserved  in  the  Mews  for  the  pre- 
servation of  the  records  there,  the  entire  re- 
moval of  that  building  could  not  l>e  deferred 
to  any  distant  period. 
"  Extract  from  the  Minutes  of  the  Proceed- 


ings of  the  Board  of  the  25th  January,  1834, 
at  which  the  last  mentioned  letter  of  the  Ho- 
norable J.  Stewart  being  read,  it  was  resolved, 
that  it  was  expedient,  for  the  due  preservation 
of  the  records  kept  in  one  wing  ot  the  King's 
Mews,  Charing  Cross,  and  in  the  vaults  under 
the  east  side  of  Somerset  House,  that  a  projpier 
building  should  be  forthwith  erected  for  their 
reception ;  and — his  Honor,  the  Master  of  the 
Rolls,  consenting  that  the  Rolls  Garden,  Chan- 
cery Lane,  should  be  applied  for  the  purpose, 
after  appropriating  space  on  the  south  end 
thereof  tor  new  Chambers  for  the  Judges — the 
Secretary  was  directed  to  make  a  communica- 
tion to  that  effect  to  the  Lords  Commissioners 
of  the  Treasury,  and  to  suggest  that  it  was  the 
opinion  of  the  Board,  that  the  money  requisite 
for  the  new  building  to  contain  sucn  records, 
should  be  taken  from  the  Suitors'  Fund  in 
Chancery;  and  the  Secretary  was  to  request 
that  the  Treasury  would  appoint  some  person 
to  communicate  with  the  Master  of  the  Rolls 
as  to  the  site  of  such  building,  and  to  make  a 
plan  and  estimate  of  the  proposed  l>uildiiig, 
with  an  instruction  that  it  might  be  so  con* 
structed  as  to  be  capable  of  enlargement  as 
occasion  might  require. 

"  This  Board  w<(S  summoned  by  the  desire 
of  Sir  John  Leach,  for  the  sole  purpose 
of  considering  the  project  for  building  a 
General  Record  Office  on  the  Rolls  Es- 
tate. '  The  Resolution  was  penned  by  his 
Honor. 
"  Letter   from  the    Right  Honorable   Sir 
John  Leach,  Master  of  the  Rolls,  to  the  Se- 
cretary, dated  the  15th  May,  1834,  stating  that 
the  proper  course  to  be  pursued  with  the  in- 
tended ilecord  Office  in  the  Rolls  Garden,  was 
to  appoint  a  Committee  to  settle  Mr.  Deering's 
plans,*  and  offering  to  act  as  one  of  that  num- 
ber— approving,  with  respect  to  the  bill  to  be 
brought  into  parliament,  of  the  Secretary's 
suggestion,  that  fixed  salaries  should  be  given 
to  the  officers  of  records,  and  that  it  should  be 
left  to  the  Record  Commissioners  to  make 
such  regulations  as  they  should  think  expedi- 
ent to  facilitate  the  access  of  the  public  to  the 
records ;  and  intimating  that  power  should  be 
given  to  the  Commissioners  to  negotiate  for 
the  purchase  of  Mr.  Kipling's  Indexes  at  the 
Rolls. 
*'  Copy  of  a  bill  intituled  '  An  Act  for  em- 

*  **  Sir  John  Leach,  after  the  Resolution  of 
the  Board  of  the  26th  January,  1834,  commu- 
nicated directly  upon  the  subject,  both  with 
the  Treasury  and  the  Office  of  Woods ;  and 
some  short  tune  prior  to  the  date  of  this  letter, 
he  informed  the  Secretary  that  Lord  Duncan- 
uon,  as  Chief  Commissioner  of  Land  Revenue, 
had  upon  his  recommendation  agreed  to  ap- 
point Mr.  Deering  to  communicate  with  him 
as  to  the  spot  in  the  Rolls  Garden  to  be  se- 
lected for  the  contemplated  building,  as  well 
as  to  make  a  plan  and  estimate.  The  Secre- 
tary believes,  however,  that  no  new  plan  or 
Ciitimate  was  ever  made ;  and  his  Honor,  in 
the  above  letter,  refers  to  the  plans  of  January, 
1833." 
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powering  the  CommiBsionen  of  his  Majesty's 
Woods,  Forests,  Land  Revenues,  Works,  and 
Buildings,  to  erect  a  General  Record  Office; 
'and  to  empower  the  Society  of  Judges  and 
Serjeants  at  Law  to  build  new  Chambers  for 
the  Juil^es,  and  for  other  purposes.' 
"  This  bill  was  approved  of  and  settled  by 
his  Honor  the  late  Master  of  the  Rolls, 
and  Lord  Duncannon  gave  notice,  in  the 
House  of  Commons,  that  he  should,  on 
the  14th  July,  1834,  move  for  leave  to 
bring  it  in ;  but  his  Lordship  being  about 
the  same  time   appointed    Secretary  of 
State  for  the  Home  Department,  it  was 
resolved,  that  all  further  proceedings  in 
the  matter  should  be  postponed  to  the 
ensuing  session  of  parliament. 
"  Letter  from  W.  G.  Adam,  Esq.,  Account- 
ant-General  of  the  Court  of  Cbancery,  to  the 
Secretary,  dated  the  18th  March,  1835,  in- 
closing a  statement  of  the  present  amount  of 
the  Suitors'  Fund,  its  income,  and  the  charges 
upon  it,  and  protesting  against  any  part  of  the 
Suitors'  Fund  being  made  applicable  to  the 
expense  of  erecting  a  General  Record  Office." 


LAW  OF  ATTORNEYS. 


NOTICE  or  RE-ADMISSION. 

This  was  an  application  calling  on  William 
Hallett  to  shew  cause,  on  an  enlarged  rule  of 
last  term,  why  the  rule  made  on  Saturday,  the 
31st  day  of  January,  in  Hilary  term  last  passed, 
for  the  re-admission  of  the  said  William  Hal- 
lett, should  not  be  discharged,  and  why  the 
said  William  Hallett  should  not  be  struck  off 
the  roll  of  attorneys  of  this  («ourt. 

Mr.  Harrtaon  shewed  cause  agiunst  the  rule. 
The  notice  was  sworn  to  have  been  given  pre* 
vioos  to  a  particular  Easter  term.  I  will  read 
the  affidavit  on  which  the  rule  was  obtained :  it 
states,  that  by  a  rule  of  this  Honorable  Court 
made  on  Saturday  the  3l8t  day  of  January, 
1835,  it  was  ordered  that  William  Hallett 
should  be  re-admitted  an  attomey  of  the  said 
Court.  That  in  order  to  obtain  the  said  rule 
an  affidarit  was  made  by  the  said  William  Hal- 
lett, on  the  11th  day  of  February  last,  in  which 
It  was  sworn  that  he  the  said  William  Hallett 
did,  previous  to  Easter  term,  1833,  affix  a 
notice  of  his  intended  application  to  be  re- 
admitted an  attorney  of  this  Honorable  Court, 
on  the  outside  of  the  Court  of  King's  Bench 
at  Westminster  Hall  and  proper  offices,  and 
also  duly  enter  the  like  notice  in  all  the  books 
kept  for  such  purpose  at  each  of  the  chambers 
of  the  Judges  of  this  Honorable  Court.  That 
the  deponents  have  carefully  searched  the 
books  kept  at  the  chambers  of  the  Judges  in 
which  are  entered  the  names  and  places  of 
abode  of  the  persons  intending  to  apply  for 
re-admission  as  attorneys,  and  that  no  notice 
of  the  intention  of  the  said  William  Hallett  to 
apply  for  re-admission  in  Easter  term,  1833, 
is  or  has  been  entered  therein,  and  these  de- 
ponents have  searched  back  in  such  books 


from  the  3d  day  of  December,  1833,  to  the 
8th  day  of  May,  1H33.  With  this  affidavit 
there  is  a  notice  given  that  on  moving  to 
make  the  rule  absolute  an  office  copy  of  the 
sentence  of  the  Court  of  King's  Bench  will  be 
read.  That  refers  to  some  previous  proceed- 
ings, with  respect  to  which  I  am  somewhat  at 
a  loss  to  know  what  course  Sir  William  Follett 
will  take;  whether  he  means  to  go  into  the 
old  prosecution  or  not,  it  is  not  mentioned  in 
the  affidavit,  but  in  the  notice. 

Sir  fFiUimn  folieii.-^o  far  as  it  may  lie 
necessary  that  your  Lordships  should  know 
the  circumstances  under  which  he  was  first 
removed  from  the  rolls  of  the  Court :  he  was 
indicted  for  a  misdemeanor,  and  received  a 
sentence  of  eighteen  months  imprisonment. 
Your  Lordships  thought  he  was  not  fit  to  re- 
main on  the  rolls  of  the  Court,  and  he  was 
struck  off  on  that  ground.  He  underwent 
eighteen  months  imprisonment. 

Mr.  HarrUon  read  an  affidavit  made  in  an* 
swer  to  the  rule,  stating,  amongst  other 
things,  that  one  of  their  Lordships  then  pre- 
sent on  the  Bench,  was  pleased  to  say  that  he 
thought  the  time  had  arrived  when  the  de- 
ponent's re-admission  might  safely  be  granted. 
This  application  is  on  behalf  of  the  Law  So^ 
ciety,  with,  of  course,  no  other  feeling  thaa 
that  of  rendering  the  profession  of  t&  law 
respectable. 

M  r.  Justice  Pa//«ioii.—- What  is  the  language 
of  the  affidavit  of  Halletl— 4iow  did  he  swear 
with  respect  to  the  notices  ^ 

Mr.  Harrtton. — ^The  laaguage  of  that  affida- 
vit, in  strict  grammatical  construction,  woold 
imply  that  the  notice  was  not  prevSously  to 
Easter  term;  but  then  year  Lordshipa  will 
take  it  in  connexion  witn  this  droumHaace, 
that  it  was  in  addition  to  bis  former  affidavit 
sworn  in  this  matter,  and  which  is  brought  be* 
fore  your  Lordships  for  connderation.  There 
is  no  imputation  now  upon  my  client  of  having 
deceivea  your  Lordships  in  any  way  at  the  time 
of  his  re-admission,  or  that  any  one  of  the 
statements  submitted  to  your  Lordships  were 
in  the  slightest  degree  untrue;  therefore  I 
shall  content  myself,  on  that  part  of  the  case, 
with  saying  that  yoor  Lordships  took  exceed- 
ing great  pains,  and  were  very  anxious  to 
arrive  at  a  just  conclusion  on  that  subject  i 
therefore  all  I  need  or  could  with  propriety 
say,  would  be,  that  having  determined  it, 
after  anxious  and  careful  pains,  it  cannot  now 
be  gone  into.  Then  it  stands,  with  that  ob- 
servation, merely  on  the  language  of  thiM  sulv> 
sequent  affidavit.  Your  Lordships  will  see 
that  the  rule  for  the  re-admission  was  made 
before  this  affidavit  was  required.  This  affida- 
vit was  not  required  by  the  learned  Judge,  Mr. 
Justice  Patteson,  who  heard  the  case,  nor  was 
it  thought  of  until  the  Clerk  of  the  Rules,  in 
the  exercise  of  his  duty,  thought  it  necessary 
to  have  an  affidarit  of  that  sort :  it  might  very 
properly  be  contended  that  there  was  no  ne- 
cessity tor  any  affidavit  of  the  sort  at  all ;  the 
re-admission  was  not  an  ordinary  re-admis- 
sion. 

Air.  Justice  PaUtiQn.'^l  don't  tluBk  I  heard 
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the  case;  I  don't  recoUect  it«  being  arffued. 
I  heard  the  case  by  communicating  with  the 
party  himself.  He  called  at  my  chambers,  I 
spoke  to  him,  hut  I  ha?e  no  recollection  of 
hearia^  it  argued  in  Court. 

Sir  fFHliam  Foiietl.^li  clearly  was  not 
arroed. 

Mr.  Htrrkon, — ^There  was  no  opposition — 
there  %va8  no  argument  in  the  case,  for  the 
facts  of  the  case  were  then  before  your  Lord- 
ships in  the  petition,  and  the  affidavits  support- 
ing that  petition.  A  motion  ^vas  made  in  open 
Court  merely,  it  being  considered  that  the  fscts 
were  then  within  your  Lordships'  knowledge, 
and  from  the  care  your  Lordship  took  to  come 
to  a  jnst  conclusion  on  the  subject,  I  am  quite 
certain  they  were  so  at  that  time.  And  then 
this  affidavit,  which  I  have  lust  read  to  the 
Court,  shews  that  there  was  also  no  unwilling-- 
ness  on  the  part  of  my  client  to  prevent  pub- 
licity ;  a  motion  was  made  in  public  Court, 
and  one  of  the  deponents  on  whose  affidavit 
the  rule  is  granted  had  notice  of  our  intention 
to  apply.  There  had  been  many  previous 
notices,  but  in  this  case  there  was  none  nearer 
to  Easier  term  18:i3,  than  January  1831. 

But,  my  Lords,  I  submit  to  your  Lordships, 
that  no  notice  was  necessary  at  all  in  this  case, 
for  it  was  only  reqaired  by  the  officer  of  the 
Court  in  drawing  up  the  rule:  it  was  con- 
sistent with  his  dutv  to  require  it,  if  necessary. 
Then  your  Lordship  sees  the  language  of  this 
affidavit  is  in  addition  to  his  former  affidavit 
sworn  in  this  matter,—- he  says,  *'  that  pre- 
vhuwiff  to  Easter  term  he  affixed  the  notice ;" 
it  does  not  necessarily  follow  that  previously 
to  Easter  term  means  imme<Rat9ly  previous: 
the  deponent  knew  at  that  time  that  notice  had 
been  previously  put  up  several  times,  and 
tldnking  that  the  whole  circumstances  were 
then  before  your  Lordships,  and  that  this  affi- 
davit would  not  be  required  when  the  rule  was , 
moved  for,  he  uses  that  which  is  an  inaccurate 
expression,  I  cannot  deoy  it. 

Then,  my  Lords,  with  regard  to  the  pro- 
ceedings which  led  to  Mr.  Hallett  being  struck 
off  the  roll,  I  think  it  right  to  go  somewhat 
into  that  part  of  the  case  before  your  Lord- 
ships, to  shew  how  it  was,  and  to  explain  in 
some  manner  that  part  of  the  rule  which  calls 
upon  your  Lordships  not  only  to  rescind  the 
order  for  re-admission,  but  to  strike  him  off 
the  roll. 

It  appears  that  Mr.  Hallett  was  admitted  in 
the  year  1824.  In  the  year  1825,  he  entered 
into  partnership  with  a  gentleman  of  the  name 
of  Henderson ;  that  some  short  time  afterwards 
disputes  arose  between  those  two  partners,  and 
it  appears  that  on  former  occasions  there  were 
many  circumstances  of  annoyance  by  both 
parties  to  one  side  or  the  other.  Mr.  Hallett, 
uafonunately,  was  a  party  to  what  might  be 
called  a  contrivance  between  himsdf  and 
etherk  to  make  himself  a  bankrupt,  to  put  an 
end  to  the  partnership.  That  was  the  offence 
with  which  he  was  charged :  he  was  indicted 
for  a  conspiracy  in  concerting  this  bankruptcy, 
and,  unfortunately  for  him,  it  was  not  a  sepa- 
rate commiBMon  against  himself*  which*  un- 


der the  new  law,  would  he  legally  good,  and 
at  that  time  was  no  moral  offence,  but  it  was 
a  joint  commission  against  both ;  the  conse- 
quence was  that  he  was  indicted  by  his  partner, 
and  convicted  of  this  offence.  There  can  be  . 
no  doubt  that  it  is  impossible  to  justify  that 
course  taken  by  any  person.  But  then  your 
Lordships  will  also  see,  and  I  am  sure  you  will 
feel,  that  it  is  not  an  offence  of  so  grave  a 
moral  character  as  many  others  for  which  a 
man  might  be  indicted.  That  was  the  feeling 
at  the  time  when  you  allowe4l  him  re-admission» 
because,  ha\ing  a  perfect  knowledge  of  all  the 
circumstances,  had  your  Lordships  thought 
that' a  conviction  for  a  criminal  offence,  for  so> 
bad  a  crime  as  that,  he  was  not  fit  to  be  on  the 
roll  of  attorneys,  jrour  Lordships  would  not 
have  readmitted  him.  In  1827  the  conviction 
took  place.  Su*  William  FoUett  said  that  he 
had  eighteen  months  impriaonment,  and  from 
the  expiration  of  that  imprisonment  until  Hi* 
lary  term  of  this  year,  applications  were  made 
for  re-admisdion  to  the  Court.  Your  Lordships* 
for  a  long  time  presumed  it  necessary  to  see 
how  the  man  went  on  afterwards.  Having 
convinced  the  Court  that  he  was  a  proper  per- 
son to  be  re-admitted,  in  Hilary  term  he  was 
so.  So  that  I  think,  having  explained  to  your 
Lordships  the  situation  under  which  the  case 
comes  before  you,  I  have  thus  disposed  of  the 
whole  of  it,  except  the  language  of  this  affida- 
vit ;  and  on  that  part  of  the  case,  I  think,  when 
your  Lordships  look  again  to  the  language  of 
the  affidavit,  in  which  it  is  shewn  to  be  some- 
thing aHdiiional  to  what  was  already  submitted 
to  the  Court  (something  not  considered  ne- 
cessary at  the  time  the  rule  for  re-admission 
was  made),  that  your  Lordsliips  will  not  put 
too  strict  a  construction  on  the  language  of  tlie 
affidavit — that  he  had  put  up  the  usual  notices. 
Suppose  the  language  had  been,  that  he  had 
put  up  the  vmal  notices ;  that  would  equally 
as  well  have  satisfied  the  officer  of  the  Court 
in  drawing  up  the  rule,  and  wopld  have  been 
perfectly  unobjectionable.  The  only  objeo* 
tion  taken  to  this  is,  that  he  swears  that  he  did 
it  '•  previously  to  Easter  term  of  that  year, 
1833."  It  is  perfectly  clear,  that  though  the 
rule  of  Court  reouires  a  term's  notice  of  the 
intention  to  apply  for  admission  should  be 
^ven,  it  need  not  be  in  the  term  immediately 
preceding  the  term  in  which  the  application  la 
to  be  made :  it  means  nothing  more  than  that 
a  term's  notice  must  be  given ;  and  the  mao 
vmlv  give  it  for  two  terms,  or  three  terms  pre* 
ceding.  Then,  if  your  Lordships  again  take 
into  consideration  the  fact  that  there  were 
affidavits  shewing  the  whole  of  the  circunw 
stances  before  your  Lordships  at  that  time, 
and  that  this  affidavit  was  maae  in  addition,  I 
am  sure  your  Lordships  will  not  put  so  strict 
a  construction  on  those  words,  *'  previously 
to  EaKter  term,"  which  must  lead  to  so  heavy 
a  consequence  as  striking  an  attorney  off  the 
roll.  That  b  the  object  for  which  the  rule  is 
prayed.  I  am  sure,  that  by  no  possibility  of 
considering  the  intention,  can  it  oe  shewn  by 
rov  learned  friend  that  there  was  any  intention 
of  deceiving  the  Court  in  any  way.    On  that 
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part  of  the  ca^^e  I  feel  no  difBculty.  I  have 
shewn  throughout  the  whole  proceeding's  that 
there  can  be  uo  imputation  or  charge  of  fraud 
practised  on  the  (Jourt  in  any  way  whatever. 
Had  it  been  so,  it  would  have  been  open  to 
my  learned  friend  to  have  made  a  stronger 
application  than  this,  shewing  some  instances 
of  fraud  in  the  statements  that  have  been  al- 
ready made.  No  such  thing  appears ;  there- 
fore I  must  assume  that  every  statement  is 
borne  out  by  the  fact.  Then  it  stands  merely 
upon  the  strict  construction  of  this  affidavit ; 
and  if  it  wUl  bear  any  coustruction  consistent 
with  the  fact,  as  it  appears  to  do  with  regard 
to  the  notice,  I  am  sure  your  Lordships  will 
not  go  out  of  the  way  to  vi^it  my  client  with 
80  severe  a  punishment  as  that  of  striking  him 
oflF  the  rolls.  To  carry  into  effect  the  object 
of  the  rule  Sir  William  Follett  has  obtained, 
your  Lordships  mu!>t  put  an  extremely  strict 
construction  on  the  language  of  this  affidavit. 
You  must  hold,  that  when  he  aays  he  did, 
"  previously  to  Easter  term,"  he  meant  "  im- 
medintely  prfviout."  If  it  does  not  mean  /m- 
mediately  previous  to  the  term,  what  can  it 
mean  ?  It  must  mean  previously  to  the  term, 
with  reference  to  before  and  aftf  r. 

Sir  fFiUhm  FolUti.—My  Lords,  I  have  the 
honour  to  appear  before  your  Lordships  on  be- 
half of  the  Incorporated  Law  Society  in  this 
case ;  and  my  learned  friend  has  done  them  no 
more  than  justice,  in  saying,  they  make  this 
application  on  the  single  ground  of  its  being 
their  duty  to  bring  under  your  Lordships' 
notice  any  objection  to  the  admission  or  re- 
admission  of  a  person  who  practises  as  an 
attorney  of  this  Court,  and  I  trust  your  Lord- 
ships will  see  they  are  only  doing  their  duty  in 
bringing  the  facts  of  this  case  before  the  Court. 
I  do  not  mean  to  occupy  your  Lordships'  time 
by  going  into  the  circumstances  disclosed  by 
this  affidavit,  under  which  this  person  was  first 
of  all  removed  from  the  rolls  or  the  Court.  My 
friend,  Mr.  Harrison,  seems  to  think  that  there 
was  no  moral  guilt,  I  don't  quite  understand 
that ;  for  I  see  by  the  judgment  of  Mr.  Justice 
Bajflejft  set  out  in  the  affidavit,  it  appears  that 
the  fabricated  bill  of  exchange  must  not  only 
have  been  a  bill  fabricated,  but  that  an  oath 
must  have  been  taken  by  the  person  in  whose 
favor  that  bill  was  supposed  to  have  been, 
that  the  parties  were  indebted  on  that  bill  of 
exchange.  First  of  all,  there  was  that  fabri- 
cated bill ;  and  then  he  made  a  false  oath,  to 
sue  out  a  fraudulent  commission  of  bankrupt, 
and  for  that  offence  he  Was  sentenced  to  receive 
eighteen  months'  imprisonment.  And  the  ques- 
tion is,  whether,  under  the  circumstances  novv 
stated  to  your  Lordships,  this  Court  will  think 
proper  to  keep  him  on  the  rolls  of  the  Court, 
considering  the  way  in  which  he  has  obtained 
re-admission.  My  Lords,  it  appears  by  the 
affidavit,  that  he  made  an  application  in  Easter 
Term  1833,  founded  on  an  application  of  his, 
to  which  Mr.  Harrison  referred,  praying  this 
Court  to  re-admit  him  an  attorney.  It  is  quite 
true,  no  argument  took  place  in  t)ourr,  as  no- 
body knew  he  intended  to  apply  at  that  time'; 
and  then  the  learned  Jadge  directs  that  he  be 


re-admiited  an  attorney;  and  in  order  to  pro^* 
cure  his  re-admission,  he  is  called  on  to  makd 
an  affidavit  that  ihe  proper  notices  were  given. 
Now.  my  Lords,  what  is  the  usual  and  pro- 
per notice  of  an  application  to  admit,  or  re-ad- 
mit an  attorney  ?  The  party  is  bound  to  give 
notice,  that  he  intends  to  apply  in  such  a  term 
to  lie  re-admitted ;  he  is  bound  to  give  a  term's 
notice  in  that  form.  It  is  very  true,  as  my 
learned  friend  Mr.  Harrison  says,  if  he  pleases 
to  give  more  than  a  term's  notice,  he  may ;  but 
if  he  doed,  he  must  appoint  a  term  in  which  the 
application  is  to  be  made.  If  he  gives  a  notice 
previous  to  Hilary  term  1829,  that  he  means 
to  apply  to  be  re-admitted  an  attorney,  it 
won't  do  to  make  that  application  in  1833,  and 
avail  himself  of  that  notice.  The  notice  must 
be  stuck  up  previously  to  each  term,  and  such 
notice  is  stuck  up,  that  the  party  means  to  ap- 
ply in  the  succeeding  term,  so  that  any  person 
seeing  it  put  up,  and  thinking  he  ought  not  to 
be  re-ad rtiitted,  may  come  to^resist  that  re-ad- 
mission. It  18  quite  evident,  if  it  be  couched 
in  ambiguous  terms,  it  is  so  done  with  an  ex- 

f)ress  purpose,  —  if  it  is  so  done,  yon  will 
lardly  say  that  person  ought  to  he  re-admitted 
an  attorney  of  tnis  Court,  considering  the  cir- 
cumstances under  which  he  was  struck  off  the 
rolls.  Then  he  is  reouired  to  make  an  affidavit 
that  he  gave  the  usual  notices ;  and  in  order  to 
succeed,  he  made  an  affidavit  that  he  did,  pre- 
viously to  Easter  term,  affix  such  notice  of 
application.  The  form  of  his  affidavit  is,  that 
in  addition  to  the  matter  sworn  in  1833,  which 
is  the  affidavit  for  making  the  application  in 
Easter  term  18!^3.  he  says,  "he  did  previous 
to  Easter  term  that  year  affix  a  notice  of  his 
intended  application  to  be  re-admitted,  out- 
side of  the  Cburt  of  King's  Bench,  and  he  en- 
tered the  like  notice  in  all  the  books  kept  for 
that  purpose  at  tlie  chnmliers  of  each  of  the 
Jud;(es  of  this  honorable  Court. "  If  that  affi- 
davit  is  meant  to  convey  anything  by  the  par- 
ty so  required  to  put  up  the  usual  notice,  the 
auestion  is,  what  does  it  convey?  It  conveys 
tnis,  that  in  addition  to  the  affidavit  I  made  m 
April  1833,  to  make  an  application  to  the 
Court,  I  did  give  previously  to  that  terra, 
notice  of  my  intention.  He  clearly  did  not 
give  any  such  notice.  Your  Lordships  will 
see  very  good  reason  for  not  giving  it  any 
weight  under  the  circumstances  on  which  he 
had  been  previously  struck  off  the  rolls.  And 
if  he  knew  that  he  ought  to  give  notice  of  his 
intention  to  apply  in  Easter  term,  and  when 
the  officer  of  the  Court  required  the  affidavit 
that  he  had  given  notice  of  his  intention  to  ap- 
ply in  Easter  term,  he  must  have  known,  it 
meant  the  ft9ual  notice,  in  the  usual  fttrm, 
which  I  have  before  menticmed,  that  he  intend- 
ed to  apply  next  trrm.  That  he  knew  that, 
appears  by  the  affidavit  filed  ;  for  he  says,  he 
applied  to  the  Judges  of  the  Court  in  Novem- 
ber 182f),  and  presented  his  petition  to  the 
Judges. 

Then  in  the  year  following,  November  1830, 
he  presents  an  additional  petition,  prating  that 
his  case  may  be  taken  into  consideration,  and 
the  matter  stood  over  until  November  1831 
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wlien  he  ^ve  fresh  notice,  as  he  had  done  pre- 
nously,  of  his  intention  to  apply  for  re-admis- 
sion. On  applying  to  the  Court  they  were  not 
prepared  to  say  whether  that  ought  to  be 
allowed ;  in  consequence  of  which  it  stood  over 
until  the  November  following,  when  he  gave 
fresh  notice,  and  made  a  personal  application 
to  Mr.  Justice  Patteson ;  and  he  continued  so 
to  do  from  time  to  time  until  the  beginning  of 
1833ywhen  he  presented  an  addition^  petition, 
referring  to  the  former  particulars  of  tnis  case. 

Mr.  Justice  Paiteson, — ^That  notice  must 
have  be^n  a  notice  of  application  either  in 
Hilary  term  1832,  or  Michaelmas  term  1831, 
1  don't  know  which.  The  last  notice  of  all, 
I  think  Mr.  Harrison  said,  was  the  one  pre- 
viously to  Hilary  term  1832. 

Sir  ^iUiam  Folieli.--No,  my  Lord.  It  is 
in  the  years  1829,  1830,  and  1831. 

Mr.  Justice  Putteson. — ^That  will  be  Novem- 
ber 1831.  then? 

Mr.  Harrison, — Yts^  my  Lord,  the  1st  of 
November,  1831. 

Mr.  Justice  Patteson. — That  was  for  his  ad- 
mission in  Hilary  term  1832 ;  it  was  appointed 
he  should  apply  in  the  next  term,  fnat  no- 
tice, wluch  was  suspended,  could  not  lead  any 
one  lo  suppose  that  there  would  be  an  appli- 
cation in  £aster  term  1833,  much  less  in 
Hilary  term,  1835. 

Sir  IFiliiam  Follett. ^Or  even  Easter  term, 
1832. 

Mr.  Justice  PatJexon. — This  additional  affi- 
davit points  to  an .  affidavit  in  1833.  That  last 
notice  he  gave  did  not  point  to  that  term.  He 
said  he  did  not  recollect  the  precise  term. 

Sir  fTiWam.  Follett. — Why,  my  Lord,  he  re- 
fers to  Easter  term,  1833. 

Mr.  Jusiice  Pttiteson.—^e  considers  it  as 
an  application  made  in  that  term,  ^nd  hanging 
over.  So  that  it  might  have  done  if  there  had 
been  a  notice  of  application  in  Easter  term 
1833.  It  points  to  such  notice,  whereas  the 
last  ivas  in  Easter  1832. 

Mr.  Harrison, — It  stood  over  for  private 
consideration. 

Sir  fFilliam  A//W/.— That  is  the  reason  the 
officer  of  the  Court  required  the  affidavit  that 
he  had  given  notice  prior  to  1833,  because  the 
petition  or  application  was  made  in  that  term, 
and  he  swears  that  from  that  term  it  stood 
over  for  your  Lordships'  deliberation.  What 
your  Lordships  would  require,  would  be  the 
notice  prior  to  Easter  1833. 

Mr.  Justice  Patteson, — I  expressed  no  opi- 
nion. I  was  in  the  Court,  and  was  considering 
what  the  petition  should  contain ;  but  when  it 
came  to  the  last  day  of  the  term,  while  I  was 
sitting  in  the  other  Court,  some  difficulty  was 
mentioned  about  the  affidavit :  it  was  said,  that 
can  be  supplied,  the  notice  has  been  given. 
Then  here  is  the  affidavit  of  this  notice,  and 
there  was  time  to  inquire  about  it.  It  was  not 
sworn  till  the  1 1  th  of  February.  There  was  time 
to  search  at  the  Judges'  chambers  to  i?ee  what 
the  notice  really  was.  Eleven  days  elapsed. 
There  was  this  ^plication  previous  to  Easter 
1833,  and  it  had  been  said,  that  is  not  suffi- 
ciently precise  as  applying  to  a  notice  given 


for  Easter  tenn — of  course  that  will  be  the 
meaning  of  it ;  and  if  he  gave  it  in  Easter  term, 
he  must  have  entered  it  in  all  thie  books. 

[Their  lordships  conferred.] 
f  I  understand  his  excuse,  he  says  he  did 
not  precisely  rei-oUect ;  he  knew  it  was  some 
lime  before  Easter  Term  1833 :  now  he  could 
have  ascertained,  within  eleven  days,  the  pre- 
cise date. 

[Their  Lordships  agaiu  conferred, — ^when 
they  stopped  Sir  William  Follett,  as  follows] 

Lord  Denman, — We  were  considering,  whe- 
ther it  was  possible,  in  indulgence  to  the  party, 
to  consider  the  notice  as  having  been  given, 
and  then  to  hear  you.  Sir  William  Follett,  as 
to  what  you  could  say  upon  his  re-admission  ; 
but'as  it  appears  to  us,  he  has  obtained  his  pre- 
sent situation  on  the  roll,  by  deception,  we 
think  that  notice  ought  not  to  avail  him  for  any 
purpose. 

Rule  absolute.  ~£'jp  parte  Hallett,  K.  B. 
16th  June,  1835. 
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LAW  ASSOCIATION  FOR  THE  BENEFIT  OF 
WIDOWS  AND  FAMILIES  OF  PROFESSIONAL 
MEN. 

We  willingly  make  room  for  the  following 
Annual  Report  of  the  Board  of  Directors  of 
this  Institution,  to  the  general  meeting  held 
14th  May  last.  We  earnestly  recommend  the 
subject  to  the  attention  of  the  members  of  the 
Profession,  and  hope  the  appeal  of  the  Direct- 
ors, to  their  opulent  brethren,  will  not  be 
made  in  vain. 

"In  the  interval  which  has  elapsed  since  the 
Directors  presented  to  the  Members  at  large 
the  last  report  of  their  proceedings,  the  trans- 
actions of  the  Association  have  scarcely  ex- 
tended beyond  its  ordinary  course,  and  they 
have  few  subjects  of  any  moment  to  communi- 
cate to  the  annual  general  court  in  the  present 
statement. 

"  During  the  past  year  three  new  cases  of  a 
legitimate  character  have  come  before  the 
board,  making,  since  the  formation  of  the 
charity,  a  total  of  seventeen ;  eight  of  which 
have  occurred  within  the  last  two  years. 
/  "Two  young  men,  the  sons  or  a  late  meto- 
ber,  have  been  apprenticed  during  the  year, 
with  a  premium. of  50/.  each,  one  to  a  surgeon, 
the  other  to  a  law-stationer ;  and  the  daughter 
of  a  deceased  member  has,  through  the  bounty 
of  the  association,  been  enabled  to  join  her 
brother  in  America,  with  every  prospect  of 
successfully  establishing  herself  in  business. 

•'  TTie  Directors  have  to  record  the  receipt 
of  a  donation  of  five  guineas  from  the  Society 


190 


Profeuumai  Mtetings.'^Pn^eiriimal  Idas. 


of  Clemcntt  Jnx^  and  of  a  similar  donation 
from  tlie  Society  of  New  Inn. 

*  *  It  may  be  proper  to  state,  that  since  the 
last  general  meeting,  Mr.  Charles  Murray, 
who  had  filled  the  office  of  Secretary  to  the  In- 
stitution from  its  first  formation,  lias,  in  con- 
sequence of  quitting  London,  resigned;  upon 
which  the  Directors  have  unanimously  ap- 
pointed his  son,  Mr.  John  Murray,  to  the  of- 
fice. 

'*  Since  the  year  1824,  when  by  the  estab- 
lished laws  of  the  Institution  the  Directors 
were  first  enabled  to  grant  relief,  65  widows  and 
families  of  professional  men,  including  cases 
of  non-members,  have  received  assistance  va- 

3ing  in  amount  according  to  the  wants  and 
aims  of  the  applicants.  These  families  have 
comprehended  195  persons,  who  have  received 
pecuniary  aid,  in  286  applications,  to  the 
amount  of  nearly  5000/. 

*'  As  it  is  to  the  Directors,  so  must  it  be  to 
the  members  at  large,  a  source  of  great  satis- 
faction to  know,  that,  within  a  period  of  little 
more  than  ten  years,  the  benefits  of  the  Insti- 
tution have  been  so  widely  and  efficiently  dif- 
fused. 

"  There  is  one  subject,  which,  in  the  opi- 
nion of  the  Directors,  deserves  the  most  atten- 
tive consideration  of  the  members;  namely, 
the  large  though  gradual  increase  in  the  legiti- 
mate ckims  upon  the  fund.  In  the  year  1 825-6, 
the  relief  extended  to  this  class  of  claimants 
amounted  to  1 20/ .only;  since  which  the  expen- 
diture has  progressively  increased  to  the  present 
time;  and  theaccount  for  the  last  year  exhibits 
a  disbursement  of  no  less  a  sum  than  660/.  \0s. 
In  this  species  of  relief. 

"This  fart  not  only  evinces  the  propriety  of 
the  course  taken  by  the  last  general  court,  in 
reducing  the  usual  annual  grant  for  non-mem- 
bers'  families,  from  200/.  to  100/.;  but  it  will 
be  an  apology  for  the  Directors  having  relieved 
cases  of  the  latter  description  to  the  amount  of 
35/.  only. 

''  Notwithstanding  this  increase  in  the  claims 
upon  the  Society's  funds,  it  is  a  fact  still  more 
important,  that,  although  the  dividends  upon 
the  capital  stock  have  become  gradually  great- 
er, the  actual  receipts  of  the  Institution  are  for 
the  current  year  less  than  they  were  ten  years 
ago  by  upwards  of  100/.  This  is  attributable  to 
the  falling  off  in  the  annual  subscriptions,  by 
deaths  and  otherwise;  and  it  should  be  borne 
in  mind,  that  unless  a  proportionate  addition 
to  the  income  is  made,  it  will  not  only  be 
wholly  absorbed,  but  the  Directors  will  be  un- 
der the  necessity  of  resorting  to  the  capital 
stock,  or  of  curtailing  the  relief  hitherto  af- 
forded. 

''This  statement  must  convince  the  friends 
of  liie  Institution  how  important  it  is  that 
some  measures  should  be  adopted  for  obtain- 
ing an  accession  of  members.  With  this  oh- 
ject,  20(K)  copies  of  the  report  of  last  jrear  were 
circulated  among  the  respectable  Solicitors  in 
the  metropolis  not  already  members ;  but  it  is 
clear  that  this  plan  has  not  fully  answered  the 

Eurpose,  inasmuch  as  only  twelve  new  mem- 
ers  have  been  since  added  to  the  (^ist. 


*'  The  Directors  therefore  beg  leave  to  renew 
the  appeal  to  their  successful  and  liberal  bretii^ 
ren  ot  the  profession,  by  directing  the  atten« 
tion  of  the  members  to  the  very  uu-ge  number 
of  respectable  and  opulent  solicitors,  wbo  have 
hitherto  withheld  their  names  from  thia  benevo- 
lent association ;  and  the  Board  most  earnestly 
request  the  present  subscribers  to  unite  in 
their  exertions,  and  to  devise  every  means 
for  obtaining  an  addition  to  their  nnmbers 
from  among  their  professional  friends;  and 
thus  contributing  most  effectually  to  tl^  ac- 
complishment of  the  useful  and  truly  laudable 
objects  of  this  society. 

By  order  of  the  Board, 

John  Murrat,  Secreimry," 


PERPETUAL  COMMISSIONERS  UNDER 
THE  FINE  AND  RECOVERY  ACT. 


GLAMORGANSHIRE. 

Charles  Redwood 

Cowbridge. 

Alexander  Cuthhertson 

Neath. 

Edward  Priest  Richards 

Cardiff. 

Thomas  Dalton   . 

Same. 

William  Lewis     . 

Bridgend. 

David  Powell 

Neath. 

William  LleweUyn       . 

Same. 

John  Jenkins 

Swansea. 

John  Jackson  Price     . 

Same. 

Cliarles  Collins    . 

Same. 

William  Mevrick 

Merthyr. 

William  Perkins  . 

Same. 

LIST  OF  NEW  PUBLICATIONS. 


The  Practice  of  the  Criminal  Courts,  includ- 
ing the  Proceedings  before  Magistrates  in 
Petty  and  Quarter  Sessions,  and  at  the  Assizes. 
By  George  Bolton,  gent.    Price  9*.  boards. 

Term  Reports.  Easter  Term,  1835,  in  the 
Court  of  K.  B.,  Bail  Court,  C.  P.,  and  Exche- 
quer.    Part  II.    Price  10*. 

Reports  of  Cases  in  the  Court  of  King's 
Bench,  Hilary  and  Easter  Terms.  5  W.  4,  Vol. 
IV,  Part  III.  Price  10*.  W.  ByS.  Nevile  and 
W.  M.  Manning,  Esqrs. 

Cases  in  Bankruptcy,  decided  bv  Lord  Chan- 
cellor Lyndhurst,  and  the  Court  of  Review  and 
Subdivision  Courts  to  Easter  Term,  1835.  Vol. 
II,  Part  I.  Price  8s.  Sd,  By  B.  Montagu  and 
Scrope  Ayrton,  Esqrs. 

INCORPORATED  LAW  SOCIETY. 


IIEMBBRS  ADMITTBD. 

June,  1835, 
Barney,  John,  Southampton. 
Price,  Robert  Alexander,  Staple  Inn. 
Bolton,  John  Henry,  Lincoln's  Inn  New  Sq. 
Forbes,  William,  Sleaford,  Uncolnshire. 


Pn/mioBol  Liit»»^BamknipU. 


in 


MASTERS  EXTRAORDINARY  IN 
CHANCERY. 


FromMBy  22.  in  June  16,  1835,  bnth  incluihe^ 
with  Date*  when  gazetted, 

Armstrong,  Francis,  Preston,  Lancaster,  May 

Clarke,  Joseph,  Coventry,  June  2. 

D'Ura,  Michael  Cohen,  Sheffield,  York,  May 
29. 

Edwards,  Wm.,  Spalding,  Lincoln.    May  29. 

Eyton,  Keoric  Edward,  Whitchnrch,  Salop, 
May  26. 

Tilslcy,  Edwin,  Chipping   Norton,   Oxford. 
June  16. 

Wells,  Robert,  Kingston-upon-HuU.     June  9. 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 


From  May  22,  to  June  16, 18r*5,  both  inciushe, 
with  dutei  when  Gazetted. 

Atcheson,  Robert  Sharp,  and  WiUlaro  Ridge, 
jun.,  Duke  Street,  Westminster,  Attor- 
neys and  Solicitors^  and  Parliamentary 
Agents.    May  29. 

Capron,  George,  George  William  Rowlev, 
Samuel  Weld,  John  Dawson,  and  Francis 
Philip  Hooper,  SaWIe  Place,  Westminster, 
Solicitors  and  Attorneys  at  Law,  so  far  as 
regards  the  said  George  WilUam  Rowley, 
an4  Francis  Philip  Hooper.    June  5. 

Carson,  Thomas,  and  George  William  Crooke, 
Liyerpool,  Attorneys  and  Solicitors.  May 
29. 

Dodd,  Grantham  Robert,  and  Edmund  Ta^er- 
ner.  New  Broad  Street,  Solicitors.  June  5. 

Gregory,  William,  and  John  Smith,  Bristol, 
Attorneys,  Solicitors,  and  Conveyancers. 
May  29. 

Howard,  John  Henry,  and  William  Broken- 
brow,  Cheltenham,  Gloucester,  Attorneys, 
Solicitors,  and  Conveyancers.    May  29. 

Samboume,  James  Wheat,  Sheffield,  York, 
Attorneys  and  Solicitors.    June  9. 

Vlckers,  Thomas  Thwaites,  and  Joseph  Skid- 
more,  Sheffield,  York,  Attorneys,  Solici- 
tors, and  Conveyancers.    June  5. 

Wood,  Wm.,  and  Robert  Gladstone,  jun.,  Li- 
verpool, Attorneys  at  Law.    June  12. 


BANKBUFTClEf  lUFBBSfiDED* 

from  itfay  23,  to  Jbm  IS,  I88A,  both  <«c<m«<w, 
yoiih  Oatei  wke%  fozettiedU 

Boardman,  Balph.  Bolton-le-Moon,  Money  Scrirener  and 
Bill  Broker.    June  12. 

Board  man,  Bei\jamiB,  Nonrich*  Tailor  and  Draper.  Jnnc  IS. 

Davira,  H«ncy,  Carmarthen,  Cabinet  Maker.    Jane  13. 

Edmundion,  Joteph,  Blackburn,  Lancaster,  Cotton  Manu- 
facturer.   June  2. 

Pollard,  William,  Maacbeiter,  CommiMton  AReot.   June  U. 

Weatbniok,  Charlea,  Bcaulieu,  Southampton,  Tumar.  May 
36. 


BANKHUPT9. 

Finm  Mm$  22,  lo  Jww  16.  1885,  both  imUt^ke^ 
with  Datu  vkem  gnetud. 


roan. 
Junes. 


Kag0  it  Co,,  Liverpool :  J>eam,  PKlsgrare  hlaoe,  l^n 

Bar.    May  22. 
Burrrowi,  William,     Leicester  Street.   Leicester  Square, 

Plumber,  Painter,  Glasier  and  Tea  l>ealer.  Belcher,  Off, 

Ass.:  Todd,  South  Square,  Gray's  Inn.    May  2V. 
Bosbill,  John,iun.,  Leamington  Priors,  Wanrici^  Bricklmr* 

er  and  Builder.  Bwrbuiy  k  Co.,  Warwick  and  Leamlns- 

ton  :  Mewrick  ft  Co.,  Red  Lion  Square.    May  29. 
Bird,  John  MolynenXf  Liveipool,  Chemist  and  Druggist,  an4 

Oil  and  Colourman.     Aaye  &   Co.,  Liverpool  :  Deam, 

Palsgrave  Place,  Temple  Bar.    May '29. 
Bishion,  John,  Lancley  Field,  Dawlry,  Salop,  Ironmaster. 

fViUiamBom   &  Co.,  Verulam  Buildings,    Gray's  Inn; 

Tkrqmamd,  Off.  Ass.     June  2. 
Bradburv,  James,  Sheffield.  York,  Cutleiw    Wolten  k  Co., 

Symond's  Inn :  Brown  L  Co.,  Shefteld.    June  3. 
Braithwaiie,  William,  Grafton  Street.  Fltxroy  Square,  Sta- 

tloner  and  Bag  Merchant.    IVebber,  Caroline  Str«et, 

Bedford  Souare :  Laekimgtam,  Off.  Ass.    June 6. 
Begbie,  John.  Cartirrigbt  Street,  Rosemary  Lane,  Victualler. 

Oiboam,  Off.  Asa. :  Bwjbrd,  Great  Tower  Street.    June  S. 
Bradbeer,  Francis  Henry,   Salisbury,   Draper  and  Tailor. 

Houeman,    Salisbury  j     CardaU  &  Co.,  Bedford  Row. 

June  6. 
Bienkin,  George,  Kingston-upon-Rull,  Merchant  and  Seeds- 
IFOlKMSoa,  Bull :  Afcredit*  L  Co.,  Linculn's  Inn. 
6. 
Busby,  Tho.,  Green  Street,  next  Slttincboume,  Kent,  Grocer« 

Sole,  Aldermanbury :  Jokmton,  Off.  Ass.    June  9. 
Brandon.  Josiah,  Fenchurch  Street,  Broker.     Groom,  Off. 

Ass. :  JUam,  Frederick  Place,  Old  Jewiy.    June  13. 
Burton.  William,  Great  Glenn,  Leicester,  Carrier  ft  Leather 

Seller.    Taylor  &  Sou,  John  Street,  Bedford  Row  :  Lntm 

ion  &  Co.,  Leicester.    June  13. 
Barnes,  Wm^  Andover,  Southampton,  Ironmonger.    Gar- 

rorrf,  Suffolk  Street,  Pall  Mall  Bast :  Barle,  Andover. 

June  IS. 
Canwell,  Michael,  and  Thomas  RusseU  French,  Manchester, 

Linen  Merchants.    Swoiae  &  Co.,  London:    HttnUng, 

Maochaater.    May  33. 
Cobb,  John,  St.  Anne's  Place,  Commercial  Road,  Limehouse, 

Stage  Coach  Master.    Messrs.  Baddeleif,  Lcman  Street, 

Goodman's  Fields :    CiorJt,  Off.  Ass.    June  6. 
Clarke,  George.  StonecutterStreet.  Farringdon  Street,  Shoe- 
maker.    Bekktr,  Off.  Ass.:  Porlrcr,  Fish  .Street  Hill. 

June  5. 
Cooper,  Samuel,  Bath,  Grocer.    WkUe  &  Co.,  Bedford  Bow : 

JBrevoR  bk  Co.,  Bristol.    June  16. 
Corthom,  John  Murkin,  March,  Isle  of  Ely,  Cambridge 

Sheep  Salesman.    JUxamder  &  Co.,  Carey  Street,  Lm- 

coin's  Inn  :  F>9ker,  St.  IvN,  Huntingdon.    June  16. 
Downs,  George,  Tickhill,  York,  Dealer.     Hawkine  &  Co,, 

New  Buswell  Court,  Carey  Street :  Afec  &  Co.,  East  Ret- 
ford.   May  22. 
Day,   Wimam,     Providence   Buildinn.  New   Kent  Road. 

Plumber,  Painter,  h  Glaaier.    Rtckardtom,  Ironmonger 

Une:  Go(<<«fairf,  Off.  Ass.    May  29. 
Dorman,  John,  Frederick's  Place.  Old  Kent  Bead.  Sumy, 

China  and  Glass  Dealer.    Giteoa,  Off.  Ass. :    WkUeloek, 

Aldermanbury.  June  9. 
Donkin,  Wm.,  North  Shields,  Northumberland,  Wine  and 

Spirit  Merchant.    Spencer  &  Co.,  Aldermanbury  :  H^kel- 

don.  North  Shields.    June  IS. 
Bveleigh,  Thomas,  Lamb's  Conduit  Street,  Furniture  Dealer. 

Grm,  Off.  Ass. :  Tay  tor  &  Co,  Great  James  Street,  Bed- 
ford Row.    J  une  3. 
Empson,  Wm.  Charley  Leamiiicton  Priors,  Warwick,  Mo- 
ney Scrivener.      Green,  Off.  Ass. :    Pmrker,  St.  Paul's 

Churchyard.    June  2. 
Uillett,  Riclwrd,  Dnffield,   Derby,  Brickmaker.     Ckttur, 

Staple  Inn :   ITynaeni^,  Uttoxeter.    May  26. 
Goode,  Henry,  Birmingham,  Wholesale  Grocer  aad  Factor. 

Porka,  South  Square  Gray's  Inn :  Harding,  Birminy. 

ham.    June  13. 
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Gribble,  Sunud,  D«rby»  Hatter  and  Hosier.     Jtfinf  low  & 

Co.«  Bedford  Kow :  AfoM,  l)«fby.    June  16. 
Hobson,  Ephraim,   Liverpool,  Grocer.      JMingUm  &  Co,, 

Bedford  Row.    McMrc.  Brown,  Liverpool.    May  22. 
Henderson,    Uobert,   Leicester,   Wine  Merchant.      Capes, 

Kavmond  Buildings,  Gray's  Inn  :  SkmttUvorth,  Market 

Harborottgli.    May  22. 
Har? ie,  Thomas,  i^unceston  in  Van  Dieman's  Land,  and 

Jerusalem   Coffee   House.    London,    Merchant,  Skip 

Owner,  and  Master  Mariner.    O  x.  Bush  Lane,  Cannon 

Street :  JoAasoii,  Off-  Ass.    May  22. 
Highfleld,  Geone  Bentley.  and  John  Hiahfleld,  Liverpool, 

and  Samuel  H  ighfleld,  Leghorn,  Mrrchanu.    HadMeU  & 

Co ,  Manchester :  JoAiisoa  ft  Co.,  Temple.    May  2S. 
Harvey,  James  Pawsey,  Bury  St.  Edmonds,  8uffoIk»  Malt- 
ster.    Leech,  Bury  St.    Edmunds.     BrawUey,    South 

Souare,  Gr«y*s  Inn.    May  29. 
Hall.  Joseph,  jnn  ,  Kidderminster,  Worcester,  Yictualler  k 

Dealer  in  Spiriu.     Smith,  Chancery  Lane:    Jiill,  Wot- 

cesT  er  and  Kidderminster.    J  une  2. 
Honychurcb.John,  jun.,  and  Thomas  Ronychurch,  Bovey 

Trscey,  Devi>n,  Potters  and  General  Shopkeepers.  CiotMS 

&  Co.,  Temple :  LoidmaM,  Exeter.    June  2. 
Hall,  George,  Trowse  Newton,  Norfolk,  finilder.  Wheel- 
wright, Carpenter,  and  Innkeeper.     Messrs.  Steward, 

Norwich.    June  9, 
Hankiiison,  Thomas,  Macclesfleld.  Chester,  Grocer  k  Flour 

Devler.    WUUam$om  6i  Co.,  Verularo  BuMdtngs,  Gray's 

Inn :    Wf^rmaid,  Macclesfield.   June  9. 
Hawkins, William,  Warwick.  Builder.    Bwrhmrjf  f  Co.,Waf - 

wick  and  Leamington :  Meprick  k  Co.,  Red  Lion  Square. 

June  12. 
Jukes,  Richard*  Oomall*  Sufford,  Currier.     C(o»ei  k  Co., 

Temple:  Co//i«,  Stourbiiilge,  Worcester.    June  2. 
Kemp,  Thomas,  Birmingham,  Gold  k  Silver  Beater.    Holwu 

k  Co.,  New  Inn :   Bartteet,  or  Htarivm,  BirminghAro. 

May  22. 
Kingsford,  Sampson,  Sturrv,  Kent,  Miller.    Cartets  k  Co., 

Canterbury :  Egom  k  Co.,  Etsex  Street.    June  2. 
Knox,  Henry.jun.,  Park  Street,  l^ary  le-Bone,  Merchant. 

Bdwordt,  Ot(.  Ass :  Foi,  Finsbury  Circus.    June  2. 
Kay,  James,  Liverpool,  Coal  Merchant.    RowHnaon  k  Co., 

Queen  Street.  Cheapside,  l.ondon,  or  Liverpool.  June  5. 
Love:t,  Charles,  Chesterfield. Derby,  Innkeeper  k  Victualler. 

Bicknelt  k  Co.,  Lincoln's  Inn  :  Drabbtek  Co.,  Chester- 
field.   June  6. 
Lacey,  Edward,   Loughborough,   Leicester,  Baker.    Allen, 

Wharton  Street,  Lloyd  Square,  Clerkenwell :  Fotbrookr, 

Longhborough .    J  un  e  9 
Levett,  William,  sen.,  and  William  Levett,  jun.,  Kingstou- 

upon-Hull,  Merchants  and  Grocers.    LAghtfoot  k  Co., 

Hull :  IVatmtlev  k  Co.,  Chancery  Lane.    June  9. 
Lee,   Richard.    Richard  John   Brassey,    Fuller    Farr,   and 

George  Lee,  Lombard  Street.    Bankers.    Backer,  Off. 

Ass.:     fyhite   k  Co.,   Frederick's  Place,  Old  Jewry. 

June  16. 
Lillie,  George,  and  John  Patterson,  Liverpool,  Merchants. 

jifaiods/ey,  Liverpool :  JdUmgion  k  Co.,  Bedford  Row. 

June  16, 
MoUram,  Pryce,  Oxford  Street,  Dealer  in  Lace.    j§bbott,Otr. 

Ass . :  Martimdule,  Cecil  St reet.  Strand .    May  22 . 
Meyer,  Johann  Conrad  Hermann,  Brighthelmsion,  Sussex. 

Watch  Maker.    Brookbank,  Brighton  :  fVUlianu,  South 

Square,  Gray's  Inn.    June  2. 
Mueller,  Charles  Henry,  Norwich,  Music  Seller.    Green,  Off. 

Ass. :  fVood  k  Co.,  Dean  Street,  Soho.    June5. 
Mason,  Matthew,  Preston,  York,  Farmer.  Shaw,  Ely  Pla»*e: 

rkorwy.HulI.    MaV/6. 
Noble,   Joseph,  Westgate,    Northumberland.  Ship  Owner. 

Bell  k  Co.,   Bow  Churchyard,  Cheapside:    Whitmore, 

Off.  Ass.    June  5. 
North,  William,  Kingston-upon-Hull.  Merchant.    Hiekt  k 

Co.,  Gray's  Inn  Square  :  HoUun  k  Co.,  Hull.    June  9. 
Palmer,  John,  Worcester,  Hop  Merchant.    SnnnderM  k  Co., 

Worcester :   ^si^ani  k.  Co.,  Chancery  Lane.    May  22. 
Palmer,  Thomas,  Worcrster,  Cattle  Dealer.    Ptercy  k  Co., 

Three  Crown  Square,  Southwark  :    Lackington,  Off.  Ass. 

May  26. 


Parker,  Willian,  Steel  Yard,  Upper  Thames  Street,  Lead 
Merchant.  Citeon,  Off.  Ass. :  llewifc,  Tukenboue*  Yard 
May  26. 

Pratt,  Chsries  Willhun,  (nsnally  called  and  known  by  the 
name  of  William  Pratt)  West  Smithfleld,  and  of  Pioraer 
Green,  Bucks,  Sheep  and  Beast  Salesman.  Ahhou,  Off. 
Ass.:  Porter,  St   Paul's  Churchyard.    June  2. 

Pearson,  Ralph,  Blackbuni,  Lancaster,  M  usiin  Manu&ctnr. 
er.  Hitchcock,  Manchester :  Johntom  k  Cp«  Temple. 
June  9. 

Perkins,  Edward,  Northampton,  Gardener  and  Victualler. 
yeoMs,  Nelson  Square :  Yeuteo,  Northampton.    Jane 9. 

Payne,  John,  and  £dward  Payne,  Great  Queen  Street. 
Lincoln's  Inn  Fields,  Coach  Lace  Manufkcturera.  Sheer- 
mam,  Gray's  Inn :  Jvms,  Copthall  Court,  Throgmortoa 
Street :  GraJkaJl^  Off.  Ass.    June  12. 

Partington,  Thomas,  Oxford  Street,  and  HamfAitead.  Mid- 
dlesex, Confectioner  and  Pastry  Cook.  Clarke,  Old 
Broad  Street }  Camm,  Off.  Ass.    June  12. 

Reinagle,  Ramsay  Richard,  Fitsroy  Square.  Agent.  Coppock, 
Fumlval's  Inn  :  Jokmon,  Off.  Ass.  J  une  2. 

Swainson,  John  Timothy,  Liverpool,  Merchant.  Jomee  k 
Co.,  John  Street,  Bedford  Row :  Putter  k  Co.,  Liver- 
pool.   May  22. 

Scott,  Thomas.  Livetpool,  Linen  and  Check  Mannfactarer, 
J'tUneton  k  Co.,  Bedford  Row :  Leigk,  Wigan.   Mav26. 

Stretch,  John  Cliffe,  Worcester,  Auctioneer  and  Appraiser. 
Gwinaell  k  Co,,  Worcester :  Becke  k  Co.,  Essex  Street, 
Strand.    May^. 

Stockwell,  Francis,  Uxbridge,  Middlesex,  Chemist  k  Drag, 
gist.  Netkereole  k  Co.,  Essex  Street,  Strand.  Gmham, 
Off.  Ass.    June  2. 

Smethnrst,  Joseph,  and  John  Wallworit,  Coptroad  within 
Spot  land,  Rochdale,  Lancaster,  Coal  Merchants.  Hat- 
eoll,  Middleton,  near  Manchester :  Jdajfkew  k  Co.,  Caxvy 
Street,  Lincoln's  Inn.    June  2. 

Sutton,  William,  Birmingham.  Brass  Founder,  ^ortoa. 
Gray's  Inn:  Hom'soa,  Birmingham.    June  9. 

Slater,  Samuel  Standtdge,  Kingston-upon-Hull,  Com  Mer- 
chant. Rotttr  k  Co.,  Gray's  Inn  Place  :  EnglandkCo., 
Hull.    June  12. 

Squire,  Philip,  and  Wm.  Squire,  Southmolton.  Devon,  Linen 
Drapers.  Sole,  Aldermaobuiy  :  Tmr^mmd,  Off.  Ass.  June 

Shrapnel,    Heniy  Squiie,   Oxford,    and  Mitchell  Jousiff. 

Grocer  k  Dt-aler  In  Ttqrs.    Parkn,  South  Square,  Gray'a 

lun  :  Hurdin%,  Birmingham.    June  16. 
Syms,  Jonathan,    Trowbiidge,   Wilts,    Clothier.     JFIsAer, 

Queen  Sueet,  Cheapside:  TtmArrli,  Trowbridge.    June 

Scott,  James,  Bervlck-upon-Tweed,  Currier  and  Leather 
Seller.  Kuos,  Hart  .Street,  Rloom»bury :  Monkall,  Ber- 
wic k-upon-T«eed.    June  16. 

Tilley,  Robert,  King  Street,  Holborn*  Coachnaker.  Brmij^ 
SUple  Inn  :  Gohinnid,  Off.  Ass.    June  6. 

Turner.  Thomas  Smldlgr.  Weymouth  Terrace,  Hackney, 
Builder.  AkboU,  Off.  Ass. :  Ewame  k  Co,,  Kenniogton 
Cross.    June  9. 

Taylor,  Thomaa.  and  John  Taylor,  jun.,  Hedon,  Holderaeas, 
York,  Merchants.  Dpnelg  k  Co^  Gny*B  Inn  :  Ivamm 
Hedon.   June  16. 

Taylor,  William,  Liverpool,  Apothecary  A>d  Draniat.  JhU 
ton  k  Co.,  Liverpool:  Jdlington  k  Co.,  Bedford  Row. 
June  16. 

Willis,  Henry,  Blackman  Street,  Southwark,  Carpet  Ware- 
houseman. Green,  Off.  Ass. :  Bickardeom,  Ironroonaer 
Lane.    May  22. 

Wright,  George,  Sheffield,  York,  Licensed  Coach  IVcmietor. 
Tauerakaa,  Great  James  Street,  Bedford  Rov:  Thamp. 
so«,  Sheffield.    May  26. 

Ward,  Joseph ,  jun..  Little  Sheffield,  York,  Victualler.  Fic*- 
er§,  Sheffield  :  Rodgtn,  Devonshire  Square,  Bishopsgate. 
J  une  6. 

Williamt,  Morgan,  Neath,  Glamorgan,  Linen  Draper.  Sd- 
wardtf  Off.  Ass. :  Sole,  Aldermanbury.    June  'o. 

Weatherley,  John,  North  Shields,  Nonhumbeiland,  Brewer 
and  wine  and  Soirit  Merchant.  Spencer  k  Co.,  Alder- 
manbury :  fVhelri(/n,  North  Shields.    June  16. 


THE  EDITOR'S  LETTER  BOX. 


We  cannot  adopt  the  sujrgrestion  of  printing 
the  Professional  Lists  on  the  cover,  not  only 
because  some  of  our  subscribers  who  take  the 
work  in  Monthly  Parts  do  not  receive  the 
weekly  covers,  bat  because  the  Lists  are  vdu- 
ablc  for  reference,  and  thev  are  given  at  the 
request  of  a  large  portion  or  our  readers. 

The  letter  of  L.  M.,  is  under  consideration. 

The  Queries  and  Answers  of  J.  M.  C. ; 


"  Spes :"  W.  J.  B. ;  "  A  Subscriber  ^  N.  G. ; 
L.  M. ;  "  Justitia ;"  T.  C. ;  R.  B. ;  •*  Gredus ;" 
and  "  Common  Sense,"  have  been  received. 

We  beg  our  correspondents  will  not  subject 
the  publisher  to  the  expense  of  postage. 

We  are  informed,  that  on  a  special  affida^t 
proving  who  were  the  agents  of  the  Coroner  of 
Essex,  an  attachment  against  him  has  been 
granted. 


Stie  Utqal  0bwv^tv, 


Vo!.X. 


SATURDAY,  JULY  4,  1835.      No.  CCLXXVIII. 


■     **  JJaod  miigis  ad  Nos 
Pertinet,  et  nesdre  malam  est,  agitamm. 


HORAT. 


THE  PROGRESS  OF  LAW  REFORM. 

Wb  have  usually  once  ortwice  in  each  Ses- 
flion  of  P&riiament  directed  the  attention  of 
our  readers  to  the  general  state  of  Law  Re- 
fonn ;  -and  in  pursuance  of  this  course,  we 
shall  here  briefly  enquire  what  has  been 
done  up  to  the  present  time.  The  session 
is  now  drawing  to  a  close;  and  we  may 
furly  presume  that  no  measure  of  any  im- 
portance will  be  hereafter  introduced  with 
any  prospect  of  being  carried. 

The  two  great  measures  which  have  en- 
gaged the  attention  of  many  preceding  par- 
liaments have  not  made  their  appearance  in 
this  session.  The  advocates  of  Local  Courts 
«nd  of  a  General  Registry  have  not  intzo- 
dnced  any  Bills  for  effecting  their  desires. 
Lord  Brougham  has  not  uttered  a  single 
vord  relating  to  either  of  them.  We  may 
fiiirly  conclude,  therefore,  that  for  the  pre- 
sent at  least,  they  are  disposed  of. 

The  Imprisonment  foK  Debt  Bill  has  been 
reported  on  by  the  Select  Committee,  and 
tiieir  report  is  to  be  tdcen  into  considera- 
tion by  the  whole  House  on  the  8th  of  the 
present  month.  We  have  no  expectation 
that  it  will  pass  this  Session.  Its  nature 
and  probable  effect  are  becoming  daily  more 
ki^own ;  and  we  are  well  satisfied  that*  if 
time  be  allowed  for  calling  the  attention  of 
the  country  to  its  provisions,  there  will  not 
be  a  town  that  will  not  send  up  its  petition 
against  it.  As  it  is,  a  Correspondent  shewed 
m  our  last  Number*  the  state  in  which  this 
index  of  public  feeling  stands  at  present. 

Of  tiie  other  Bills  introduced  in  the  pre- 
sent Session,  by  &r  the  most  important  is 
the  Municipal  Corporation  Bill, — a  measure 
to  which  we  have  already  fully  adverted. 
We  observe  there  are  some  notices  of  a- 
mendments  of  the  clauses  more  peculiarly 
lehiting  to  the  administration  of  the  Law. 


•  See  ante,  p. 

VO.  CCLXXVIII. 


168. 


We  shall  consider  these  in  our  next  Num- 
ber, when  they  will  probably  have  been  dis- 
posed of  by  the  House. 

We  shall  now  mention  some  minor  Bills 
before  P^liament.     The  two  Bills  founded 
on  the  Ecclesiastical  Report^  relating  to  the 
Execution  of  Wills*  and  the  Law  of  Execu- 
tors»  which  we  have  already  considered.^ 
have  met  with  considerable  opposition  in 
the  House  of  Lords.     We   have  always 
questioned  the  propriety  of  the  alteration 
proposed  by  the  former,  in  making  two  wit- 
nesses necessary  to  all  wills ;  and  we  doubt 
whether  this  Bill  will  pass  in  its  present 
shape.     Several  Bilk  have  been  brought  in 
for  the  relief  of  Dissenters  ;  but  we  believe 
that  the  only  one  which  will  pass  this  ses- 
sion is  that  relating  to  Dissenters'  Marri- 
ages, which,  at  the  time  we  write,  waits 
only  for  the  Royal  Assent.    Another  Bill,^ 
founded  on  the  Report  of  the  Ecclesiastical 
CoDunission,  has  been  introduced,  the  great 
object  of  which  is  to  consolidate  the  several 
Ecclesiastical  Jurisdictions  of  England  and 
Wales.  This  appears  to  us  to  be  a  measure 
much  needed.     Several  Bills  have  been  in- 
troduced relating  to  Elections  for  Parlia^ 
ment:    one  relates  to  the  Registration  of 
Voters  ^ ;  another  relates  to  the  Limitation 
of  Polls ;«  and  a  third  to  Bribery,  and  the 
Expenses  at  Elections.'  The  two  former  will 
probably  pass.     The  third  has  been  with- 
drawn. 

Lord  Lyndhurst  has  brought  in  a  Bill,if 
which,  we  think,  is  founded  on  justice. 
Under  the  present  rules  of  the  Ecclesiastical 
Courts,  the  children  of  parents  married 
within  the  prohibited  degrees  are  by  law 
legitimate,  unless  such  marriage  be  declared 

b  See  9  L.  O.  pp.  391  &  402. 
c  Sec  9  L.  O.  498. 
d  j4nie,  p.  9. 
«  Ante,^.  114. 
f  Sec  ffn/e,  p.  147. 
s  Sec  ante,  p.  144. 
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void  by  the  sentence  of  the  Ecclesiastical 
Court  during  the  life  time  of  their  parents. 
It  is  proposed  to  enact  that  such  child- 
ren shall  be  legitimate,  unless  a  suit  be 
duly  instituted  for  annulling  the  marriage 
of  their  parents  within  two  years  from  the 
celebration  thereof. 

A  Bill  has  also  been  introduced  by  Lord 
Brougham,  for  the  amendment  of  ^e  law 
relating  to  Letters  Patent.^  This  Bill,  the 
important  clauses  of  which  we  have  already 
printed,  contains  many  useful  alterations, 
and  is  intended  to  protect  a  very  deserving 
class  of  persons,  at  present  under  very  great 
disadvantages  from  the  state  of  the  existing 
law. 

The  advocates  of  the  amelioration  of  the 
Criminal  Code  have  made  some  further  pro- 
gress. The  BiU  for  giving  Counsel  to  Pri- 
soners will  probably  pass  the  House  of  Com- 
mons. We  have  already  given  our  opinion 
as  to  this  measure. 

We  have  now  enumerated  all  the  Bills 
relating  to  the  Law  before  Parliament ;  and 
our  readers  will  see  there  is  much  less  al- 
teration even  contemplated  than  in  the  two 
preceding  sessions.  The  Law  Commission- 
ers have  now  nearly  finished  their  labours, 
and  we  trust  that  very  soon  we  shall  have  a 
more  settled  state  of  things  than  we  have 
had  for  some  time  past. 


CHANGB  OF  ASSIZES. 


By  an  Order  of  Council,  on  the  24th  June, 
1835,  reciting  the  act  of  3  &  4  W.  4,  c.  71,  it 
is  ordered^  that  the  assizes  and  sessions  held 
therewith  under  commissions  of  gaol  delivery, 
and  other  commissions  for  the  dispatch  of 
civil  and  criminal  business  for  the  county  of 
Wilts,  heretofore  holden  at  Salisbury,  shall 
be  hereafter  holden  alternately  at  SulUbwrp 
and  Devizes ;  that  is  to  sav,  on  the  summer 
circuit  at  Devizes,  and  on  the  spring  circuit  at 
Salisbury. 

And  by  another  Order  of  the  same  date, 
also  reciting  the  3  &  4  W.  4,  c.  71 »  it  is  or- 
dered, that  Uie  assizes  and  sessions  held  under 
commissions  of  ^aol  delivery,  and  other  com- 
missions for  the  dispatch  of  civil  and  criminal 
business  for  the  countv  palatine  of  Langastsr, 
heretofore  holden  at  Lancaster,  shall  be  here- 
after holden,  on  the  same  circuit,  both  at 
Lancaster  and  Liverp^l,  in  the  same  county 
palatine : 

And  it  is  further  ordered,  that  the  said  coun- 
ty be  divided,  for  the  purpose  of  carrying  the 
said  act  and  this  order  into  effect,  into  two 
divisions,  which  shall  respectively  be  called  the 
Northern  Division  and  the  Souihern  Division ; 
and  that  such  northern  division  shall  include 


i*  See  ante,  p.  146. 


the  whole  of  the  several  hundreds  of  LttnstMe, 
A  maunder  nf'ss,  LeyUind^  and  Biackburn  ;  and 
that  sueh  southern  division  shall  include  the 
whole  of  the  respective  hundreds  of  Sai/urd 
and  ff^ett  Derby: 

And  it  is  hereby  ordered,  that  the  house  of 
correction  at  Kirkdale,  in  the  hundred  of  West 
Derby,  shall  and  may  be  used,  in  manner  here- 
inafter mentioned,  as  a  common  gaol,  for  the 
purpose  of  carmng  the  said  act  and  this  order 
into  effect ;  and  that  any  justice  or  justices  of 
the  peace  or  coroner  for  the  sud  county,  or 
any  liberty  therein,  may  commit  any  person 
duly  charged  with  any  offence  triable  at  the 
assizes^  to  the  said  house  of  correction ;  and 
such  justice  or  coroner  is  required  to  specify 
in  the  commitment,  that  the  commitment  is 
for  trial  at  the  assizes ;  and  from  the  opening 
of  the  Court  at  Linerpool  aforesaid,  the  pri- 
soners in  the  said  house  of  correctioD,  com- 
mitted for  trial  at  the  asaizee,  shall  be  in  the 
government,  custody,  charge,  and  keeping  of 
the  sheriff  of  the  said  county  palatine,  and  also 
the  prisoners  removed  by  the  said  sheriff,  pur- 
suant to  the  direction  hereinafter  given,  from 
the  castle  at  Lan^iter,  for  trial  at  the  assizea 
to  be  held  at  Liverpool,  shall  be  kept  by  Ae 
said  sheriff  in  ^  said  house  of  correction ; 
and  all  such  prisoners  so  committed  or  re- 
moved as  aforesaid,  shall  continue  in  the  go- 
vernment, custody,  charge^  and  keeping  of  ihe 
said  sheriff,  in  the  said  house  of  correction, 
until  the  execution  of  their  respective  sen- 
tences, or  until  they  shall  be  dehvered  from 
thence  Into  the  custody  in  wbieh  they  ought, 
by  virtue  of  their  respective  sentences,  to  be 
delivered,  or  be  delivered  by  due  course  of 
law;  and  it  is  further  ordered,  that  the  go- 
vernor or  keeper  of  the  said  house  of  correc- 
tion do  transmit  to  the  said  sheriff  or  his  de» 
puty,  a  list  of  the  prisoners  committed  thereto 
for  trial,  together  with  a  statement  of  their 
respective  offences,  seven  days  at  letat  before 
the  commission  da^  of  the  said  assizes  te  be 
held  at  Liverpool,  m  order  to  enable  him  to 
prepare  a  proper  calendar,  which  the  said  ahe^ 
riff  18  hereby  reauired  to  do : 

And  it  Is  furtber  ordered,  that  in  all  cases 
of  commitments  for  trial,  or  recognizances  to 
appear  and  prosecute  or  give  evidence  at  the 
assizes  for  any  offence  supposed  to  have  been 
committed  in  the  said  northern  division,  such 
commitment  shall  be  to  the  castle  of  Lancas- 
ter, and  the  recognizances  shall  be  taken  to 
appear  and  prosecute,  or  give  evidence,  or  to 
appear  and  answer,  at  the  assizes  at  Lancaster; 
and  for  all  offences  supposed  to  have  been 
cpmmitted  in  the  said  southern  division,  the 
commitment  shall  be  to  the  bouse  of  correc- 
tion at  Kirkdale  aforesaid,  and  the  recogni- 
zances shall  be  taken  to  appear  and  prosecute, 
or  give  evidence,  or  to  appear  and  answer,  at 
the  assizes  at  Liverpool,  unless  the  justice  or 
justices  of  the  peace  making  any  such  com- 
mitments or  takmg  such  recognizances  shall, 
under  the  special  circumstancej  of  the  case, 
think  fit  to  make  such  commitments  for  trial, 
or  recognizances  to  appear  and  prosecute,  or 
give  evidence,  or  to  appear  and  answer,  at  the 
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I  to  be  holden  in  the  division,  other  than 
that  in  which  the  offence  shall  be  supposed  to 
bare  been  committed;  in  which  case  such 
commitments  shall  be  made  and  recognizances 
taken,  and  soch  trial  shall  take  place  accord- 
ingly; and  in  snch  special  case  such  justice 
or  justices  shall  and  may  commit  prisoners 
chuged  with  any  offence  supposed  to  have 
been  committed  in  the  northern  division,  to 
the  said  house  of  correction,  for  trial  at  the 
assizes  to  be  holden  at  Liverpool ;  and  that  all 
prisoners  now  or  hereafter  m  custody  in  the 
castle  of  Lancaster  for  trial  at  the  next  en- 
siling assises,  after  the  date  of  this  order,  for 
offences  appearing  by  their  respective  commit- 
ments to  have  Men  committed  in  the  siud 
southern  division  (other  than  such  prisoners, 
if  any,  as  may  have  been  committea  by  such 
jostice  or  justices  as  aforesaid,  in  such  special 
case  as  aforesaid,  or  as  may  have  been  re- 
moved to  the  sud  castle  of  Lancaster  from  the 
saki  house  of  correction,  by  a  Court  or  Judge, 
as  hereinafter  provided  for),  shall  be  removed 
by  the  sheriff  of  the  said  county  to  the  said 
house  of  correction  for  trial  at  the  said  next 
assizes  to  be  held  at  Liverpool,  and  shall  be 
tried  there  {  provided  always,  and  it  is  further 
ordered,  that  a  list  of  the  names  of  such  pri- 
soners, with  a  short  statement  of  the  offences 
with  which  the^r  are  charged,  shall,  by  the 
said  sheriff,  be  inserted  in  one  or  more  of  the 
newspapers  published  in  the  said  county  (so 
fiu-  as  the  same  list  can  be  then  made  out)  ten 
days  before  the  day  fixed  for  the  opening  of 
the  commission  at  the  assizes  at  Liverpool, 
with  a  notice  that  all  persons  bound  by  recog- 
nizance to  appear  and  prosecute  or  give  evi- 
dence against  such  prisoners  so  removed,  shall 
appear  and  give  evidence  at  the  said  next 
assizes  to  be  held  at  Liverpool ;  and  the  per- 
sons so  bound  shall  so  appear  and  prosecute 
and  give  evidence  accordingly ;  and  it  is  fur- 
ther ordered,  that  all  other  prisoners  now  or 
hereafter  in  custody  in  the  castle  of  Lancaster, 
for  trial  at  the  assizea,  shall  be  tried  at  the 
assizes  held  at  Lancaster;  and  all  prisoners 
hereafter  in  cusiody,  for  trial  at  the  assizes,  in 
the  said  house  of  correction,  shall  be  tried  at 
the  asnzes  held  at  Liverpool;  but  such  pri- 
•oners  as  shall  be  in  custody  in  the  said  house 
of  correction  for  trial  at  the  sessions,  shall 
reaaain  therein  for  trial  as  heretofore : 

And  it  is  further  ordered,  that  all  indict- 
ments for  offences  supposed  to  have  been  com- 
mitted in  the  Northern  division  of  the  said 
county,  shall  be  preferred  to  the  grand  jury  for 
the  said  county  of  Lancaster ;  and  for  offences 
si^poaed  to  have  been  committed  in  the  South- 
em  <£vision  of  the  said  county,  shall  be  pre- 
ferred to  the  grand  jury  for  the  said  county  at 
Liverpool,  except  in  the  case  of  persons  com- 
mitted or  held  to  baU  under  the  special  cir- 
cumstances hereinbefore  mentioned,  or  re- 
moved for  trial  by  order  of  a  Court  or  Judge 
as  hereinafter  provided,  in  which  case  indict- 
mADta  shall  be  preferred  to  the  grand  jury, 
either  at  Lancaster  or  Liverpool,  to  or  at 
wluchever  of  the  said  places  the  said  persons 
shall  be  committed,  or  removed,  or  held  to 


bail  to  appear,  and  all  issues  arising  upon  or 
out  of  aoy  indictment,  shall  be  tried  at  which- 
ever of  the  said  places  the  said  indictment 
shall  have  been  preferred;  and  that  in  all 
other  cases  not  herein  otherwise  provided  for, 
an  indictment  may  be  preferred  either  at  the 
assizes  held  at  Lancaster,  or  at  the  assizes 
held  at  Liverpool : 

And  it  is  further  ordered,  that  any  person 
not  in  custody,  against  whom  any  true  bill  of 
indictment  shall  hereafter  be  found  at  Lan- 
caster, shall,  if  committed,  be  committed  to 
the  castle  of  Lancaster,  for  trial  at  the  assizes 
to  be  held  at  Lancaster ;  or  in  case  such  indict- 
ment shall  be  found  at  Liverpool,  then  such 
person  shall  be  committed  to  the  said  house  of 
correction  at  Kirkdale,  for  trial  at  the  assizes 
to  be  held  at  Liverpool : 

And  it  is  further  ordered,  that  issues  now 
or  hereafter  to  be  joined  on  any  indictments 
already  found  at  the  assizes  for  offences, 
wherever  supposed  to  have  been  committe<l, 
shall  be  tried  at  the  os^sizes  held  at  Lancaster : 

And  it  is  further  ordered,  that  the  sheriff  of 
the  said  countv,  or  his  deputy,  and  the  clerk 
of  the  crown  for  the  said  county  palatine,  or 
his  deputy,  shall  attend  at  the  assizes  both  at 
Lancaster  and  Liverpool,  and  all  justices  of 
the  peace  and  coroners  bound  by  law  to  attend 
at  the  assizes,  shall  attend  at  the  assizes  held 
at  Lancaster  or  Liverpool  accordingly  as  their 
usual  place  of  residence  may  he  either  in  the 
said  Northern  or  Southern  dirision  respec- 
tively, and  those  who  have  no  residence  in 
either  division,  at  either  place,  as  may  be 
nearer  to  their  usual  place  of  residence,  and 
all  mayors,  stewards,  bailiffs  of  liberties,  hun- 
dreds, and  wapentakes  in  the  Northern  divi- 
sion, do  attend  at  the  assizes  at  Lancaster, 
and  in  the  Southern  division  at  the  assizes  at 
Liverpool : 

And  it  is  further  ordered,  that  every  such 
justice  of  the  peace  and  coroner  shall  certify 
his  examinations,  informations,  inquisitions, 
bailments,  and  recognizances  in  respect  of 
offences  which  are,  pursuant  to  this  order,  to 
be  tried  at  the  assizes  at  Lancaster,  to  the 
clerk  of  the  crown,  before  or  at  the  opening 
of  the  Court  at  Lancaster ;  and  in  respect  of 
those  to  be  tried  at  the  assizes  at  Liverpool, 
before  or  at  the  opening  of  the  Court  at  Liver- 
pool : 

And  it  is  further  ordered,  that  no  alteration 
shall  be  necessary  in  the  commissions  of  oyer 
and  terminer  and  gaol  delivery  for  the  said 
county,  and  that  two  assize  writs  may  be  issued 
by  the  clerk  of  the  crown  for  the  said  county 
palatine,  in  the  same  manner  as  one  has  here- 
tofore issued,  directed  to  the  sheriff  of  the  said 
county,  one  of  which  shall  be  as  near  as  may 
be  in  the  form  hereunto  annexed,  marked 
(A.);  ftnd  another  in  the  like  form,  substi- 
tuting the  words  •*  Castle,  at  Ijancaster,"  for 
•'  (3ourt  House,  at  Liverpool ;"  and  "  Northern 
Division,*'  for  "  Southern  Division ;"  but  no 
deriation  in  such  writs  from  the  said  forms, 
shall  in  any  way  invalidate  the  same  ;  and  the 
sheriff  shall  return  one  writ  at  the  assizes  at 
Lancaster,  and  the  other  at  the  assizes  at 
N  2 
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Liverpool^  with  the  proper  schedules  or  pan- 
nels  annexed  thereto,  and  a  schedule  of  the 
nomtnu  minUtrorum  for  the  whole  county ;  and 
it  is  also  ordered,  tliat  writs  of  subpoena  do 
issue  as  heretofore,  with  the  proper  alteration, 
and  do  name  the  assizes,  either  at  Lancaster 
or  Liverpool,  as  the  case  may  be,  wher^  the 
attendance  of  the  witnesses  is  to  be  given ;  and 
that  all  writs  of  jury  process  be  altered  in  like 
manner,  but  that  no  alteration  be  necessary  in 
any  mittimus  to  the  said  county  palatini*,  for 
the  trial  of  any  issue  joined  in  any  of  his  Ma- 
jesty's Courts  at  Weatminster;  and  further, 
that  the  assize  writs  and  subpoenas  to  be  here- 
after issued  for  the  next  assizes  mav  be  tested 
on  any  day  after  the  date  of  this  order,  and  for 
any  subsequent  assizes  may  be  tested  in  man- 
ner heretofore  used  and  accustomed : 

And  it  is  further  ordered,  that  the  sheriff  of 
the  said  county  do  summon  a  grand  jury  for 
the  body  of  the  said  county,  which  shall  attend 
at  the  assizes  at  Lancaster,  and  be  sworn  for 
the  body  of  the  whole  county  as  heretofore ; 
and  another  grand  jury  (which  may  consist  in 
part  or  in  all  of  the  same,  or  may  consist  alto- 
gether of  different  persons)  which  shall  attend 
at  the  assizes  at  Liverpool,  and  be  sworn  in 
like  manner : 

And  it  is  further  ordered,  that  the  sheriff  or 
other  minister  to  whom  belongs  the  return  of 
-the  jurors  for  the  trial  of  issues  to  be  tried  at 
the  said  assizes  at  Lancaster  or  Liverpool, 
either  from  the  Superior  Courts  at  Westmin- 
ster, or  in  the  Court  of  Common  Pleas  at  Lan- 
caster, or  any  criminal  issue,  shall  summon  a 
competent  number  of  men,  named  in  the 
jurors'  book,  to  serve  on  juries  iodiscrimi- 
natety  on  the  civil  and  criminal  side,  at  the 
said  assizes  at  Lancaster,  so  as  such  number 
be  not  less  than  forty-eight,  nor  more  than 
seventy-two  •,  and  also  a  competent  number  of 
the  like  persons  to  serve  on  juries  indiscrimi- 
nately as  aforesaid,  at  the  said  assizes  at  Liver- 
pool, so  as  such  number  be  not  less  than  forty- 
eight,  nor  more  than  seventy-two,  unless  a 
Judge,  or  the  Judges  in  the  commission  of 
oyer  and  terminer  and  gaol  delivery  shall  direct 
a  greater  or  less  number ;  in  which  case  such 
greater  or  less  number  shall  be  summoned ; 
and  in  summoning  such  jurors  to  attend  at  the 
said  assizes  at  Lancaster  and  Liverpool  res- 
pectively, the  said  sheriff  or  other  minister 
shall  have  regard  to  the  convenience  of  the 
said  jurors  as  to  their  place  of  residence : 

And  it  is  further  ordered,  that  all  persons 
who  shall  have  served  as  jurors  at  either  of 
the  said  assizes,  shall  have  the  like  privilege 
and  exemption,  by  virtue  of  the  statute  passed 
in  the  sixth  year  of  the  reign  of  his  late  Majesty 
King  George  the  Fourth,  intituled  "  An  Act 
for  Consolidating  and  Amending  the  Laws  re- 
lative to  Jurors  and  Juries,"  as  if  he  had 
served  at  the  assizes  held  for  the  whole  county ; 
and  that  all  and  every  the  powers  and  provi- 
sions of  the  said  last-mentioned  statute  touch^ 
ing  the  summoning  of  purors,  common  and 
special,  and  the  summoning  of  jurors  to  serve 
iudiscriiuinately  on  the  criminal  and  civil  side, 
and  all  other  the  powers  and  provisions  of  the  I 


said  last-mentloned  act,  shall  be  in  force  with 
respect  to  each  of  the  said  assizes  to  be  held  at 
Lancaster  and  Liverpool  respectively,  so  far  as 
they  may  be  applicable  thereto,  in  like  manner 
as  they  were  with  respect  to  the  assizes  held 
at  Lancaster  only : 

And  it  is  further  ordered,  that  every  de- 
claration hereafter  to  be  tiled  or  delivered  in 
any  action  in  which  the  issue  is  intended  to  be 
tried  at  the  assizes  for  the  county  palatine  of 
Lancaster,  held  at  Lancaster  or  I^iverpool  re- 
spectively, shall  have  in  the  mamn,  besides 
the  ordinary  venue,  the  words  ["  Northern 
Division,"]  or  ["  Southern  Division "];  but 
no  other  alteration  from  the  ordinary  form  of 
such  declaration  shall  be  necessary ;  and  issues 
arising  in  such  actions,  if  tried  at  the  assizes, 
shall  accordingly  be  tried  at  the  assizes  held  at 
Lancaster  and  Liverpool  respectively:  pro- 
vided nevertheless,  and  it  is  mrther  ordered, 
that  in  all  cases  of  civil  actions  in  which  the 
venue  is  by  law  local,  the  issues  therein  shall 
be  tried  at  Lancaster,  in  cases  where  the  caose 
of  action  shall  have  arisen  in  the  northern 
division,  and  at  Liverpool,  where  the  cause  of 
action  shall  have  arisen  in  the  southern  divi- 
sion, in  like  manner  as  if  the  sud  two  divisions 
were  two  separate  counties ;  and  the  declara- 
tions in  such  actions  shall  have  in  the  margin, 
in  addition  to  the  ordinary  venue,  the  words 
["  Northern  Division,"]  or  ["  Southern  Divi- 
sion,"] as  the  case  may  require,  but  no  other 
alteration  from  the  ordinary  form  shall  be 
necessary;  nevertheless,  it  shall  be  lawful  for 
the  Court  in  which  any  such  issue  is  joined, 
or  any  Judge  of  the  Superior  Courts  of  Com- 
mon Law  at  Westminster,  to  order  such  issues 
to  be  tried  at  the  assizes  held  in  the  division  in 
which  the  cause  of  action  did  not  arise,  if  they 
or  he  shall  think  fit;  and  also  to  order  the 
words  in  the  margin  to  be  amended  in  any 
other  cases,  so  as  to  cause  the  trial  to  take 
place  at  the  assizes  held  in  another  division : 

And  it  is  further  ordered,  that  in  all  cases  of 
issues  already  joined,  or  hereafter  joined,  in 
which  the  venue  is  laid  in  the  county  of  Lan- 
caster, without  any  words  in  the  margin  spe- 
cifying the  division  of  the  county,  such  issues 
shall  be  tried  at  the  assizes  at  Lancaster,  un- 
less the  Court  in  which  such  action  shall  have 
been  commenced,  or  a  Judge  thereof,  or  one 
of  the  Judges  of  the  Superior  Courts  at  West- 
minster, shall  otherwise  order,  by  directing  the 
proper  words  to  be  inserted  in  the  margin,  or 
otherwise  as  he  shall  think  fit : 

And  it  is  further  ordered,  that  in  all  cases 
of  indictments  removed  into  the  Court  of 
King's  Bench  at  Westminster  by  cerihrari, 
and  in  all  cases  of  informations  triable  at  the 
assizes  for  offences  alleged  to  have  been  com- 
mitted, or  matters  alleged  to  have  arisen,  in 
tlie  said  county  palatine,  the  trial  of  any  issue 
arising  therein  shall  take  place  at  the  assizes 
held  at  Lancaster,  unless  the  Court  in  which 
such  information  shall  be  filed,  or  in  the  case 
of  indictments,  the  said  Court  of  King's  Bench, 
or  any  Judge  of  the  said  Courts  respectively, 
or  any  Juoge  of  the  said  Conrt  of  Common 
Pleas  at  Lancaster,  shall  otherwise  order : 
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And  it  is  further  ordered,  that  his  Mi^esty's 
Court  of  King's  Bench  at  Westminster,  or  any 
Judge  thereof,  or  any  Judge  of  the  Superior 
Courts  at  Westminster,  being  a  commissioner 
of  oyer  and  terminer  and  gaol  delivery  for  the 
s&id  county,  shall  and  may,  if  such  Court  or 
Judge  shall  think  fit,  order  and  direct  the 
issue  upon  any  indictment  found  by  the  grand 
jury  at  Liverpool,  to  be  tried  at  Lancaster, 
saiirvice  vend,  and  also  order  and  direct  any 
prisoner  in  custody  for  trial  at  the  assizes  in 
the  said  house  of  correction  at  Kirkdale  to  be 
removed  to  take  his  trial  at  Lancaster,  and 
issue  a  writ  of  habeas  corpus  accordingly  for 
such  removal,  and  vice  versd : 

And  it  is  further  ordered,  that  every  recog- 
mzanee  which  shall  be  entered  into  to  appear 
and  prosecute  or  give  evidence,  or  to  appear 
and  answer,  as  the  case  may  be,  at  the  assizes 
to  be  held  at  Lancaster,  shall,  in  case  such 
order  shall  have  been  made  as  last  aforesaid 
for  trial  at  the  assizes  at  Liverpool,  be  obliga- 
tory on  the  parties  bound  by  such  recos^nizance 
to  appear  and  proi>ecute,  or  give  evidence,  or 
appear  and  answer,  as  the  case  may  be,  and 
do  all  other  things  therein  mentioned,  at  the 
assizes  to  be  held  at  Liverpool,  in  like  man- 
ner as  if  such  recognizance  had  been  originally 
entered  into  for  appearing  and  prosecuting,  or 
giving  evidence,  or  for  appearing  and  answer- 
ing, or  doing  such  other  things,  at  the  assizes 
held  at  Liverpool;  provided  that  one  week's 
notice  shall  have  been  given,  either  personally 
or  by  leaving  the  same  at  the  place  of  residence 
as  of  which  the  parties  bound  by  such  recog- 
mzances  are  therein  described,  to  appear  at 
the  assizes  to  be  held  at  Liverpool;  and  that 
in  like  manner  recognizances  for  appearing  at 
Liverpool  shall  he  obligatory  on  the  parties  to 
appear  at  Lancaster ;  provided  also,  that  it 
shall  be  lawful  for  the  Cfourt  or  Judge  making 
such  order  for  trial  and  removal  as  aforesaid, 
and  they  are  hereby  required  to  cause  the 
party  applying  for  such  order,  whether  he  be 
a  prosecutor  or  party  charged,  to  enter  into  a 
reco^izance  in  such  sum,  with  or  without 
sureties,  as  such  Court  or  Judge  may  direct, 
and  conditioned  to  give  such  notice  as  afore- 
said to  the  parties  bound  by  such  recogni- 
zances, to  appear  at  the  assizes  at  which  the 
trial  of  such  indictment  shall  be  ordered  to 
take  place  as  aforesaid  : 

And  it  is  further  ordered,  that  nothing 
herein  contained  shall  extend  to  issues  upon 
indictments  or  other  proceedings,  removed  mto 
the  Court  of  Pleas  of  the  Crown  at  Lancaster, 
which  shall  be  tried  at  the  assizes  held  at  Lan- 
caster, as  heretofore : 

And  it  is  further  ordered  and  declared,  that, 
nothing  herein  contained  shall  extend  to  pre- 
vent the  commissioners  of  oyer  and  terromer 
and  gaol  delivery,  or  justices  of  Common 
Pleas  within  the  said  county,  or  the  grand  or 
petty  juries  sitting  either  at  Lancaster  or  Liver- 
pool, from  having  and  exercising,  at  either 
place,  such  jurisdiction  as  now  belongs  to 
them  by  law  over  the  whole  county. 

[Then  foUow  the  Forms  of  the  Assize  Writs, 
as  mentioned  in  the  Order.] 
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No.  LXXIX. 


DRAMATIC   COPYRIGHT. 

The  following  case  has  lately  been  reported, 
under  the  Dramatic  Copyright  Act  (3  &  4  W.* 
4,  c.  15,  given  6  L.  O.  21 1).  By  sec.  1  of  the 
statute,  it  is  enacted,  that  the  author  of  any 
tragedy,  comedy,  play,  opera,  farce,  or  any 
other  aramatic  piece  or  entertainment,  com- 
posed, and  not  printed  and  published  by  the 
author  thereof  or  his  assignee,  or  which  there- 
after shall  be  composed,  and  not  printed  or 
published  by  the  author  thereof  or  his  assignee, 
or  the  assignee  of  such  author,  shall  have  as 
his  own  property  the  sole  liberty  of  represent- 
ing, or  causmg  to  be  represented,  at  anyplace 
or  places  of  dramatic  entertainment  whatso- 
ever, in  any  part  of  the  united  kingdom  of 
Great  Britain  and  Ireland,  in  the  isles  of  Man, 
Jer^ev,  and  Guernsey,  or  in  any  part  of  the 
Britisn  dominions,  any  production  as  afore- 
said, not  printed  and  published  by  the  author 
thereof,  or  his  assignee,  and  shall  be  deemed 
and  taken  to  be  tli^  proprietor  thereof ;  and 
that  the  author  of  any  such  production,  print- 
ed and  published  within  ten  years  before  the 
passing  of  this  act  by  the  author  thereof  or  his 
assignee,  or  which  shall  hereafter  lie  so  printed 
and  published,  ur  the  assignee  of  such  author ^ 
shall,  from  the  time  of  passing  th'is  act,  or 
from  the  time  of  such  publication  respectively, 
until  the  end  of  twenty-  eight  years  from  the 
day  of  such  first  publication  of  the  same,  and 
also,  if  the  author  or  authors,  or  the  survivor 
of  the  authors,  shall  be  living  at  the  end  of  that 
period,  during  the  residue  of  his  natural  life, 
have  as  his  own  property,  the  sole  liberty  of 
representing,  or  causing  to  be  represented, 
the  same  at  any  such  place  of  dramatic  enter- 
tainment as  aforesaid,  and  shall  be  deemed 
and  taken  to  be  the  proprietor  thereof :  Pro- 
vided nevertheless,  that  nothing  in  this  act 
contained  shall  prejudice,  alter,  or  affect  the 
right  or  authority  of  any  person  to  represent 
or  cause  to  be  represented,  at  any  place  or 
places  of  dramatic  entertainment  whatsoever, 
any  such  production  as  aforesaid,  in  all  cases 
in  which  the  author  thereof  or  his  assignee 
shall,  previously  to  the  passing  of  this  act, 
have  given  his  consent  to  or  authorized  such 
representation ;  but  that  such  sole  liberty  of 
the  aythor  or  his  assignee  shall  be  subject  to 
such  right  or  authority. 

Action  upon  the  case.  Issue  having  been 
joined,  an  order  wbs  made  by  Parke,  J.,  under 
Stat.  3  &  4  W.  4,  c.  42,  s.  25,  by  consent  of  the 
parties,  that  the  facts  should  be  stated  for  the 
opinion  of  the  Court  in  a  special  case  \  which 
was  as  follows.  The  pliuntiflf  is  a  bookseller 
and  publisher  in  London.  The  defendant  is 
the  author  of  a  farce,  called  "  ITie  Green  Eyed 
Monster,"  composed,  printed,  and  published, 
within  ten  years  from  the  passing  of  the  act  3 
&  4  W.  4,  c.  15,  (royal  assent  lOih  June.  18:33) 
entitulcd  "  An  Act  to  amend  the  Laws  relating 
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to  Dramatic  Litcranr  Propertv."  On  the  U% 
Nov.  1828,  the  detendant,  by  an  instrument 
under  seal  (a  copy  of  which  was  annexed  to 
the  case),  assigned  to  the  plaintiff,  for  a  valu- 
able consideration,  all  his  right,  title,  and  in- 
terest whatsoever,  in  the  copyright  of  the  said 
farce.  Previously  tn  that  assignment,  the  de- 
fendant duly  granted  to  the  proprietors  of  the 
Haymarket  Theatre,  for  a  valuable  considera- 
tion, the  right  of  representing  the  said  farce  at 
that  theatre ;  the  same  had  been  frequently  re- 
presented and  performed  there,  a  maauscript 
copy  of  the  said  farce  having  been  delivered 
by  the  defendant  to  the  said  proprietors  for 
that  purpose;  which  circumstances  were  known 
to  the  plaintiff  beftire  he  contracted  with  the 
defendant  for  the  purchase  of  the  said  copy- 
right. But  the  detendant,  after  granting  the 
right  of  representation  at  the  Haymarket  The- 
atre, still  possessed  the  right  of  represent! ug, 
or  authorising  the  representation  of  the  farce, 
at  any  other  theatre  at  his  pleasure.  After  the 
passing  of  the  act  above  mentioned,  and  within 
twelve  months  before  the  commencement  of 
this  suit,  the  defendant,  claiming  to  be  the 
person  entitled  by  virtue  of  the  act,  without 
the  consent  of  the  plaintiff,  caused  the  said 
farce  to  be  represented  for  profit  at  a  place  of 
dramatic  entertainment  in  England,  other  than 
the  Haymarket  Theatre.  The  plaintiff  ad- 
mitted  that,  before  the  passing  of  the  said  act, 
printed  dramatic  copyright  pieces  were  con- 
stantly represented  at  different  theatres,  mth- 
out  the  consent  of  any  person,  and  the  consent 
of  the  assignee  of  the  copyright  of  such  dra- 
matic pieces  was  not  necessary,  and  was  not 
given  or  required,  to  the  represtentation  ;  and 
pieces  performed  and  not  printed  were  some- 
times surreptitiously  obtained  for  the  purpose 
of  representation  at  theatres,  and  represented 
without  consent  in  the  country,  but  not  in 
London,  or  within  ten  miles  thereof.  The 
question  for  the  opinion  of  the  Court  was, 
whether  the  plaintiff,  by  virtue  of  the  said  as- 
signment, was  the  assignee  of  the  author  with- 
in the  meaning  of  the  act,  and  entitled  to  the 
liberty  of  representing  the  said  farce  at  places 
of  dramatic  entertainment,  subject  to  the  right 
or  authority  of  the  proprietors  of  the  Haymar- 
ket Theatre  to  represent  the  farce  there.  If 
the  Court  should  be  of  opinion  that  the  plain- 
tiff was  such  assignee,  it  was  agreed  that  judg- 
ment should  be  entered  for  the  pluntiff  for 
one  shilling  damages ;  but  if  the  Court  should 
be  of  a  contrary  opinion,  a  nolle  prosequi  was 
to  be  entered.  The  assignment,  of  which  the 
copy  was  annexed  to  the  case,  was  of  all  the 
author's  right,  &c.  in  the  copvright  of  the 
farce,  and  of  an  opera,  with  the  songs  and 
printed  stock  thereof,  and  of  all  and  every  the 
defendant's  right,  title,  and  interest  whatso- 
ever in  the  copyright  of  another  farce,  and  an- 
other dramatic  piece,  "  to  have  and  to  hold 
the  aforesaid  four  copyrights  to  the  said  John 
Cumberland,  his  executors,  &c.  as  his  and  their 
absolute  property." 

Lord  Denmau,  C.  J. — It  appears  to  me  that 
the  plaintiff  is  the  assignee  spoken  of  in  the 
act.  In  the  early  part  of  the  act,  this  is  the  kind 


of  assignee  spoken  of;  for  it  is  the  only  kind 
there  could  then  be.  Had  such  an  extension 
of  the  principle  been  contemplated  as  that  for 
which  the  plaintiff  contends,  the  parties  might 
have  made  u  distinction  ;  but  the  assignee  here 
takes  the  whole  right  of  the  author :  and  in  the 
run  of  the  ten  years,  this  will  not  injure  au- 
thors ;  for  they  will  sell  for  a  price  including 
the  new  privilege.  The  interest  of  the  author 
is  certainly  that  which  is  principally  regarded 
in  the  statute ;  but  we  cannot  stretch  the  mean- 
ing so  as  to  put  different  interpretations  upon 
the  word  "  assignee"  in  different  parts  of  the 
statute. 

Litiiedale,  J. — I  am  of  the  same  opinion. 
The  assignee  of  whom  the  act  speaks,  is  the  as- 
signee of  the  copyright,— -a  person  already  re- 
cop^nized  by  the  law.  By  the  words  "  not 
pnnted  or  published  by  the  author  thereof  or 
his  assignee,"  the  assignee  of  the  copyright 
must  be  meant.  So  again,  in  the  words  "  the 
author  of  any  such  production,  printed  and 
published  Within  ten  years  before  the  passing 
of  this  act  by  the  author  thereof  or  his  assig- 
nee," the  meaning  must  be  the  same,  we 
cannot,  therefore,  sa^  that  "  assignee"  means 
the  assignee  of  the  privilege  created  by  the  act. 
The  author  may,  perhaps,  lose  some  privileges 
by  this  construction ;  but  it  seems  to  me  that 
the  legislature  intended  to  give  the  right  of  re- 
presentation to  the  person  entitled  to  the  copy- 
right. 

Judgment  for  the  plaintiff.  Cumherland  v. 
Planche,  1  A.  &£.  680.  See  also -Stfmtf//  v, 
Glostop,  3  Dowl.  Prac.  Ca.  625. 

USAGES  OF  THE  PROFESSION. 

CONVBTANCE  TO  DEVISBE8. 

Sir, 
Allow  mc  to  observe,  in  answer  to  an  inquiry 
inserted  at  page  89.  of  the  present  Vol.  of  your 
periodical,  that  your  correspondent  might, 
without  any  great  practical  knowledge,  have 
ascertained  that  the  duty  of  preparing  the  con- 
veyances to  the  devisees  under  the  will,  under 
the  circumstances  he  states,  clearlydevolvea 
upon  the  solicitors  for  the  trustees.  The  whole 
of  the  transactions  arising  under  the  testator's 
will  have  been,  I  presume,  conducted  by  Messrs. 
H.  and  B,  and  they  alone  have  had  the  care 
and  management  of  the  division  and  appropria- 
tion of  all  monies  and  estates  thereunder;  and 
the  question  which  is  submitted  through  your 
columns  arises  upon  the  fact  of  one  estate  be- 
ing divisible  amongst  several  devbees,  the  so- 
licitor for  each  of  whom  ddms  the  duty  of 
preparing  these  conveyances.  Now,  Sir,  inas- 
much as  the  execution  of  the  conveyances  is 
clearly  a  duty  devolving  upon  the  trustees,  and 
a  part  of  their  trustee  ship,  they  alone  have  a 
right  to  carry  that  into  effect,  and  for  that  pur- 
pose their  solicitors  are  entitled  most  undoubt- 
edly to  prepare  the  conveyances.  The  tnistees 
are  also  interested,  as  your  correspondent  ob- 
serves, that  the  conveyances  should  be  uniform, 
which  they  would  not  be  if  prepared  by  the 
different  solicitors ;  and  bcbldcb,  the  solicitors 
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for  tlie  trusteee  alone  can  be  posaetised  of  the 
ilecessary  information  for  the  preparation  of 
the  conveyances;  and  upon  this  view  of  the  case 
it  appears  to  nie  that  Messrs.  H.  and  B.  are 
<]earl7  entitled  to  prepare  them. 

I  may  however  mention,  that  in  a  case  very 
much  resembling  that  put  bjr  your  correspon- 
dent, in  which  I  was  professionally  concerned, 
the  same  point  was  raised  ;  but  in  that  case 
the  trustees  had  ffonc  to  the  Court  of  Chancery 
and  obtained  a  decree,  which  directed  them  to 
execute  conveyances  to  the  devisees ;  and  when 
the  point  was  discussed  before  the  master,  he 
held  that  the  solicitor  for  the  trustees  was  en- 
titled to  prepare  the  drafts,  and  in  that,  as  well 
as  in  every  other  respect,  to  prosecute  his  own 
decree. 

The  principles  of  this  case  appear  strongly 
analogous  to  that  of  your  correspondent,  and 
upon  which  it  appears  to  me  little  or  no  doubt 
can  be  entertained.  Homo. 

SELECTIONS 
FROM  CORRESPONDENCE. 

No.  cm. 


The  Court  said,  that  if  a  case  should  come 
before  them  of  several  places  of  the  name  of 
the  residence  indorsed,  that  might  require  a 
diflferent  construction ;  but  they  thought  the 
description  in  the  present  case  sufficient; 
and  d^charged  the  rule,  with  costs. 

Ard&n  and  another  v.  Gnrrp,  T.  T.  1836. 
Common  Pleas. 


K&RBGULABXTY. — INDOESEMKNT  OF  PROCESS. 
— RESIDBNCB. 

[We  have  received  the  following  statement 
from  a  correspondent,  on  whose  accuracy  we 
can  rely.] 

Mr.  l/um/rep,  on  a  former  day,  obtained  a 
rule  Atff  to  set  aside  the  writ  and  subsequent 
proceedings,  on  two  grounds,  viz.  1st.  That 
the  writ  being  issued  into  Middlesex,  had  been 
served  on  the  defendant  in  Serjeants'  Inn, 
Chancer)'  Lane,  which,  it  was  said,  was  in  the 
city  of  London ;  2d.  That  the  writ  was  not  in- 
dorsed  in  compliance  with  the  directions  of 
the  Uniformity  of  Process  Act,  the  parish  in 
which  the  plaintiffs  resided  being  omitted, 
thus,  "  This  writ  was  issued  in  person  by 
Joseph  Arden  and  Richard  Edward  Arden, 
who  reside  at  No.  2,  Clifford's  Inn  Passage, 
Fleet  Street,  in  the  city  of  London." 

Mr.  Serjeant  Tal/ourd  shewed  cause. — (Mr. 
Humfrey  had  given  up  the  first  point,  the 
plaintiffs'  clerk  swearing  that  Serjeants'  Inn 
was  within  fifty  yards  of  the  bounds  of  the 
county  of  Middlesex.)— He  contended,  that 
the  (Orection,  "  mention  the  city,  town,  *tr 
parish,"  was  to  be  taken  as  disjunctive,  and 
not  cumulative.  Here  the  city  was  meant, 
and  Fleet  Street  was  a  much  better  description 
than  the  parish  of  St.  Dunstan  in  the  West : 
and  cited  Ktns^  v.  Monbhouse,  2  DowL  221,  in 
which  "  Gray^s  Inn,  London,"  was  held  suffi- 
cient, although  it  was  sworn  that  Gray's  Inn 
was  not  in  the  city. 

Jdr.  Humfrey t  in  reply,  contended,  that  the 
omission  was  fatal.  That  the  act  required  that 
where  tiheplaintiffsresided  in  a  parish,  the  parish 
should  be  stated,  as  well  as  the  town  or  city ; 
and  stated  that  the  Court  of  Exchequer  had 
decided  that  "Bouverie  Street,  in  the  city  of 
London,"  was  insufficient,  as  there  might  be 
several  Bouverie  Streets  in  the  city;  and  he 
also  contended  that  the  case  of  Kink  v.  Monk- 
home  was  not  iu  point,  Gray's  Inn  being  eJitra 
parochial. 


judges'  chambers. 
Mr.  Editor, 
The  numberless  points  of  practice  that  are 
dmly  being  decided  by  Judges  at  chambers, 
renaer  an  open  Court  a  matter  of  the  greatest 
importance,  both  as  a  furtherance  of  justice  to 
the  public,  and  as  a  means  of  enabling  attor- 
neys and  their  clerks  to  learn  the  decision  of 
the  Judges  in  the  cases  that  may  come  before 
them.  There  are  instances  of  orders  being 
granted  by  some  Judges  which  have  been 
refused  by  others,  where  the  summonses  have 
been  precisely  alike.  Now  it  appears  to  me, 
if  the  Hall  in  Serjeants'  Inn  were  appropriated 
as  a  Court  to  which  attorneys  and  their  clerks 
might  be  admitted  to  hear  how  summonses 
were  decided,  it  would  save  numberless  absurd 
summonses  beinj?  taken  out,  and  prevent  the 
valuable  time  of  the  Judges  being  waited  in 
listening  to  them,  besides  giving  an  oppor- 
tunity to  attorneys  and  their  clerks  of  learning 
in  what  cases  orders  will  be  granted  and  when 
refused,  instead  of  their  being  oftentimes  kept 
two  or  three  hours  loitering  away  their  time  in 
the  confined  chambers  that  are  at  present  in 
use.  ^'  ^*  ^* 

DELAY  IN  BBRVINO  WRITS  IN  THB  COUNTRY. 

Mr.  Editor,  ^ 

With  your  permission  I  will  aviul  myself  of 
the  aittistance  of  your  valuable  journal,  to  give 
our  brethren  of  the  profession  in  the  country 
a  hint  a^  to  their  delay  iu  the  service  of  pro- 
cess intrusted  to  them  for  that  purpose  by 
town  solicitors.  I  have  now  several  writs  la 
the  country  for  that  purpose,  and  cannot  even 
get  an  answer  to  my  applications  to  know  if 
the  writs  have  been  served.  My  resource  will 
be,  as  coach  fares  are  cheap  and  leisure  plenti- 
ful  in  the  long  vacation,  to  send  a  clerk  down 
to  serve  writs  in  the  country,  and  give  him  the 
benefit  of  the  excursion. 

Civis. 


Sir, 


DELAY  OF  JUDGMENTS. 


It  is  to  be  regretted,  that  when  the  Courts  at 
Westminster  reserve  their  judgment  thev  do 
not  fix  some  definite  time  when  they  will  de- 
liver it ;  for  the  consequence  is,  that  the  attor- 
ney is  obliged  to  attend  daily  at  the  sitting  of 
the  Court,  at  considerable  trouble  oftentimes 
to  himsek ,  and  always  of  expense  to  his  client ; 
both  of  which  might  be  prevented,  by  the 
Court  intimating  when  it  is  their  intention 
to  deliver  their  judgment.  Attorneys  have 
been  in  attendance  a  whole  term  for  this  pur- 
pose; whereas  by  having  the  proceedings 
placed  in  a  paper  (as  in  the  Equity  Courts), 
they  would  know  exactly  when  to  expect  judg- 
ment. L.M. 
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STATE  OF  THE  LAW  IN  INDIA. 


Wb  recently  noticed  Mr.  Thornton's  valu- 
able Work^  on  the  State  and  Prospects  of 
India  (see  vol.  9,  p.  490.)  We  have  now 
to  make  tfome  farther  extracts  from  his 
Chapter  on  *'  The  JaiUcial  System,"  which 
we  deem  peculiarly  interesting,  in  reference 
to  that  vast  portion  of  the  British  Empire. 

"  The  jadicial  system  of  India  has  hither- 
to  been  of  a  roost  heterogeneous  character,  and 
It  must  probably  continue  so  for  a  period  of 
which  the  duration  cannot  be  anticipated.  The 
law  of  the  Hindoos  is  founded  upon  their  re- 
ligion. It  is  of  course,  in  many  respects,  bar- 
barous and  absurd.  It  is  also  sometimes  ex- 
tremelyvaguc,  and,  on  the  whole,  very  imper- 
fect. The  Mahometans  introduced  their  law, 
which  like  that  of  the  Hindoos,  was  closely 
connected  ^vith  their  religion.  The  settlement 
of  the  British  created  a  necessity  for  the  intro- 
duction of  a  system  of  law  differing  from  either. 
The  law  of  England  thus  obtained  a  footing  in 
In(Ua;  Imt  it  did  not  altogether  supersede 
either  of  the  systems  which  it  found  previously 
in  operation.  But  the  Hindoo  and  Mahome- 
tan codes  were  such  as  no  European  people 
could  consent  to  administer ;  they  were,  there- 
fore modified  in  practice,  and  while  their  lead- 
ing principles  were  adhered  to,  their  more 
barbarous  provisions  were  softened  or  rejected. 
Circumstances  also  continually  arose  to  shew 
the  necessity  of  some  additional  rules  for  the 
administration  of  justice ;  and  the  governments 
of  India,  from  time  to  time,  enacted  various 
regulations,  which,  unless  annulled  by  the  au- 
thorities at  home,  have  the  force  of  law.  The 
principles  of  judicial  administration  in  India 
are  consequently  derived  from  no  fewer  than 
four  different  sources, — ^the  institutions  of  the 
Hindoos,  those  of  the  Mahometans,  the  English 
Law,  and  the  Regulations  of  the  Indian  govern- 
ments. It  seems  to  be  the  prevailing  opinion, 
that  from  the  wide  diflferences  of  these  various 
codes— from  the  general  character  of  the  peo- 
ple— ^from  the  diversit^r  of  languages,  and  from 
other  causes,  the  admiuistration  of  justice  has 
been  far  from  perfect. 

"  The  law  of  England  is  administered  in  courts 
established  by  royal  charter,  and  called  Supreme 
Courts.  Of  these  there  are  three ;  one  at  Cal- 
cutta, composed  of  a  Chief  Justice  and  two 
Puisne  Judges ;  one  at  Madras,  and  one  at 
Bombay,  composed  respectively  of  a  Chief  Jus- 
tice and  one  Puisne  Judge.  Formerly  the  re- 
gulations of  the  Indian  governments,  which 
were  intended  to  take  effect  within  the  juris- 
diction of  these  Courts,  were  required  to  be 
registered  in  them.  By  the  late  act,  registra- 
tion is  declared  no  longer  necessary  to  give  va- 
liditv  to  the  regulations  of  the  Governor  Gene- 
ral m  Council,  and  the  power  of  legislation 
previously  enjoyed  by  the  governments  of  the 
other  precedencies  is  withdrawn. 
**  The  Supreme  Courts  exerdse  jurisdiction 


over  the  European  population  generally,  asd 
under  certmn  circumstances  over  natives  also. 
Id  this  respect  their  jurisdiction  is  understood 
to  be  restricted  within  certain  local  limits ;  bat 
they  have,  in  some  instances,  claimed  authority 
over  natives  residing  beyond  those  limits,  on 
the  ground  of  constructive  inhabitancy  f  and 
over  landed  property  to  a  very  wide  extent,  on 
the  ground  that  the  unmoveable  estates  of  aU 
who  are  personally  subject  to  them,  are  also 
within  their  jurisdiction.  They  have  directed 
their  receiver  to  manage  the  collections  of 
very  considerable  estates  in  the  interior,  and 
thus  have,  in  fact,  rendered  the  whole  of  the 
tenantry  liable  to  the  process  of  the  Court. 
On  the  principle  of  constructive  residence,  a 
trader  residing  without  the  limits,  but  having 
commercial  dealings  within  them,  may  be  ren- 
dered subject  to  the  jurisdiction  of  the  Court. 
These  vague  and  uncertun  claims  of  jurisdic- 
tion ought  to  be  set  at  rest,  especially  as  the 
natives  entertun  a  great  dislike  to  the  Supreme 
Courts.  Possibly  the  expense  of  their  proceed- 
ings may  be  a  principal  source  of  their  ooieGtiou. 
English  law  is  not  a  very  cheap  commodity  at 
home,  and  in  India  it  can  hardly  be  expected 
at  a  lower  rate  than  in  the  original  market. 
This,  in  the  eyes  of  a  native,  would  stamp  the 
system  as  one  of  the  worst  that  could  possibly 
exist.  Litigation  is  with  him  a  great  luxury, 
and  to  make  it  dear  is  regarded  as  an  act  of 
oppression.  At  the  same  time  it  must  be  al- 
lowed, that  the  members  of  the  Supreme 
Courts  cannot  possess  much  knowledge  of  the 
native  habits  and  character,  nor  any  familiarity 
with  the  native  languages ;  and  under  these 
circumstances,  it  would  be  well  that  some  con- 
siderable limitations  should  be  put  upon  tiieir 
jurisdictiou. 

"  Previously  to  the  passing  of  the  last  act,  the 
authority  of  the  Supreme  Courts  was  almost 
paramount  to  that  of  the  Government ;  but 
by  that  act  the  Governor  General  in  Coun- 
cil is  empowered  to  make  laws  and  regulations 
for  all  courts  of  justice,  whether  established 
by  his  Majestv's  charter  or  otherwise ;  but  he 
cannot  abolisn  any  of  the  former  description 
without  the  previous  sanction  of  the  Court  of 
Directors.  This  sanction  must,  of  course,  be 
subiect  to  the  approval  of  the  Board  of  Con- 
trol, though  the  clause  does  not  specify  this 
provision. 

"  The  Company's  Courts  are  numerous,  and 
have,  at  different  times,  been  subject  to  various 
modifications.  In  Bengal,  the  lowest  court  of 
civil  judicature  is  that  of  the  Moonsiff.  This 
is  a  native  officer,  who  has  original  jurisdiction 
in  casFs  where  both  parties  are  natives ;  to  a 
certain  amount,  without  appeal,  and  to  a  high- 
er amount,  subject  to  the  right  of  appeal  to 
the  Zillah  Court.  He  receives  no  sauur.  but 
is  paid  the  amount  of  the  stamp  duty  taken  in 
lieu  of  the  institution  fees  on  the  suits  decided. 
No  great  care  seems  to  be  taken  to  ensure  a 
due  measure  of  qualification  in  these  officers ; 
and  it  is  represented  that,  without  the  protec- 
tion of  appeal,  in  all  cases  but  suits  for  very 
sihall  sums,  little  confidence  would  be  placed 
in  their  decisions. 
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"The  ZiUah  Court,  which  is  the  court  of 
appeal  from  the  Moonsiff  and  some  other  sub- 
ordinate authorities,  to  be  noticed  hereafter, 
has  also  an  original  jurisdiction  to  a  limited 
amount.  The  zillah  judj^e  is  an  European  ; 
his  decisions,  in  the  first  instance,  are  subject 
to  appeal,  and  those  given  in  his  appellate 
character,  to  a  special  appeal.  Each  judge  is 
assisted  by  two  native  law  officers,  a  Hindoo 
pundit  and  a  Mahometan  moolavie,  who  act 
as  his  assessors,  and  give  opinions  on  points  of 
native  law.  These  officers  also  exercise  a  di- 
rect judicial  power,  as  sudder  aumeens.  In 
this  character  they  try  causes  of  limited  amount, 
referred  to  them  by  the  judge.  They  may 
further,  at  the  discretion  of  the  judge,  hear 
appeals  from  the  moonsiffs.  If  the  assistance 
of  the  two  native  law-officers  is  found  insufficient, 
other  natives  may  be  appointed  to  the  office  of 
sudder  aumeen,  according  to  the  wants  of  the 
service.  Further  each  court  has,  or  had  (for 
coonderable  changes  are  in  progress),  one  or 
more  European  officers,  denominated  regis- 
trars, invested  with  authoritv  to  try  causes  of 
a  certain  class,  remitted  to  tnem  by  the  judge, 
and,  in  certain  cases,  to  hear  appeals.  It  has 
beeo  proposed  to  abolish  the  office  of  registrar ; 
to  create  a  number  of  special  sudder  aumeens, 
or  native  judges,  of  higher  rank  than  previous- 
ly existed ;  and  to  assign  to  them  the  duty  of 
aetennining  suits  for  much  larger  sums  than 
gencurally  fell  under  the  cognizance  of  the  regis- 
trars, as  well  as  that  of  hearing  appeals  from 
the  ordinary  sudder  aumeens.  This  proposal 
has  been,  to  a  certain  extent,  acted  upon,  and 
the  trial  of  cases  in  the  first  instance  is  now 
almost  wholly  in  the  hands  of  native  judges, 
their  power  of  jurisdiction  being  increased  to 
an  amount  which  very  few  causes  in  India  ex- 
ceed. 

**  Above  the  zillah  or  district  courts  were 
the  provincial  courts,  whose  authority,  as  their 
name  implies,extended  over  a  wider  circuit. 
They  had  an  original  jurisdiction  from  the 
poaot  where  that  of  the  zillah  court  stopped, 
extending  to  a  much  higher  amount,  and  they 
also  heard  and  decided  appeals  from  the  courts 
below.  It  is  proposed  gradually  to  abolish 
these  courts. 

**  Superior  to  these  is  the  court  of  Sudder 
Dewanny  and  Nizamut  Adawlut.  To  this 
court  are  referred  all  cases  in  which  the  judges 
may  differ  from  their  law  officers;  it  has  the 
power  of  calling  for  and  rerising  the  proceed- 
ings of  any  of  the  courts,  and  may  suspend 
from  office  the  judges  of  the  provincial  and 
zilhdi  courts.  Suits  of  large  amount  are  some- 
times tried  originally  in  this  court,  but  its  ju- 
risdiction is  chiefly  appellate.  Its  decision  is 
final  in  all  cases,  except  where  the  decree  ap- 
pealed against  is  for  a  larger  sum  than  5,000/., 
in  which  case  an  appeal  lies  to  the  King  in 
council.  There  was  formerly  a  single  court 
of  Sudder  Dewanny  and  Nizamut  Adawlut 
for  the  presidency,  consisting  of  five  judges ; 
bat  it  has  been  determined  to  confine  the  ju- 
risdiction of  this  court  to  the  lower  provinces, 
and  to  establish  another  for  the  western  provin- 
ces,  comisting  of  three  judges. 


"  The  system  of  judicature  in  Madras  does 
not  essentially  differ  from  that  of  Bengal  be- 
fore the  late  changes ;  but  the  zillah  courts 
may  try  original  causes  to  any  amount,  and 
suits  of  any  amount  may  be  appealed  to  the 
King  in  council.  In  Bombay,  the  judiciid 
arrangements  are  nearly  similar.  But  there 
are  certain  peculiar  regulations,  in  which  three 
different  modes  are  pointed  out  by  which  the 
court  may  avail  itself  of  native  assistance. 

"The  law  administered  in  these  courts  is 
chiefly  contained  in  the  regulations  passed  by 
the  respective  governments.  In  suits  regard- 
ing succession  and  inheritance,  as  well  as  mar- 
riage, caste,  and  all  other  religious  usages  and 
institutions,  the  decisions  are  govenied  by  the 
Mahometan  law  with  respect  to  Mahometans, 
and  the  Hindoo  law  with  respect  to  Hindoos, 
as  expounded  by  the  Mahometan  and  Hindoo 
law  officers  of  the  court.  The  pleadings  are 
in  writing,  and  consist,  1st,  of  the  Plunt, 
which  ought  to  stare  precisely  the  matter  of 
complaint  and  the  amount  sought  to  be  recov- 
ered ;  2d]y,  the  Answer ;  3dly,the  Reply;  4thly, 
the  Rejoinder.  If  the  plaintiff  or  defendant 
have  omitted  any  thing  material  to  the  suit  in 
the  plaint  or  answer,  one  supplemental  plead- 
ing of  each  kind,  but  no  more,  is  admitted. 
The  pleadings  mav  be,  at  the  option  of  the 
parties,  either  in  J^ersian,  Bengalee,  or  Hin- 
dostanee.  The  witnesses  are  examined  vhd 
voce  in  open  court,  and  the  evidence  reduced 
to  writing  in  one  of  the  languages  just  men- 
tioned." 

We  have  already  given,  in  the  notice  re- 
ferred to,  an  account  of  the  Readers  in  these 
Courts.  Mr.  Thornton  next  adverts  to  the 
Criminal  Branch  of  the  Law,  from  which 
we  select  the  following  remarks. 

"  The  administration  of  the  criminal  law  in 
Bengal  (with  the  exception  of  those  duties 
termed  magisterial)  was  originally  confided  to 
the  provincial  courts.  Inconyenience  having 
been  found  to  arise  from  this  arrangement,  a 
new  set  of  functionaries  were  appointed,  under 
the  title  of  commissioners  of  revenue  and  cir- 
cuit, to  whom  the  entire  criminal  jurisdiction 
was  transferred.  This,  however,  was  found  to 
answer  no  better  than  the  former  plan,  and  it 
was  thought  necessanr  to  make  prorision  for 
relieving  the  commissioners  from  their  duties 
as  crimmal  judges,  and  to  invest  with  that 
character  the  judges  of  the  zillah  courts.  The 
functions  of  magistracy  which  had  been  pre- 
viously exercised  by  the  zillah  judges,  have,  by 
the  new  arrangement,  been  transrerred  to  the 
collectors.  The  court  of  Sudder  Dewanny 
and  Nizamut  Adawlut  is,  in  criminal  as  in  civil 
matters,  the  highest  authority.  It  is  empow- 
ered to  grant  mitigation  or  remission  of  punish- 
ment ;  and  no  sentence  of  death,  transporta- 
tion,^ or  perpetual  imprisonment,  is  to  be  car- 
ried into  execution  without  a  previous  revision 
of  the  trial  by  this  court.  In  Madras  the  zil- 
lah judges  and  assistant  judges  try  minor 
offences:  the  circuit  duties  are  performed  by 
judges  of  superior  rank     It  was  proposed  also 
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to  in?e«t  the  sudder  aumeens  with  limited 
powers  as  criminal  judges.  In  Bombay,  the 
criminal  law  is  administered  by  session  judges, 
and  judges  of  the  Sudder  Court  make  an  an- 
nual circuit  of  inspection,  with  all  the  powers 
to  revise  and  correct  the  proceedings  of  the 
judicial  officers  which  were  formerly  exercised 
by  the  Court  of  Circuit.  The  collectors  exer- 
cise a  limited  judicial  authority  in  criminal 
cases. 

"Criminal  justice  in  Bengal  is  administered 
upon  the  principles  of  the  Mahometan  law,  of 
course  considerably  modified  by  the  force  of 
European  opinion.  In  Bombay,  the  authority 
of  the  Mahometan  law  is  renounced,  and  a 
written  code  substituted.  The  same  plan  has 
either  been  adopted,  or  is  proposed  for  adop- 
tion, in  Madras. 

*'The  use  of  the  Mahometan  law  throws 
considerable  power  into  the  hands  of  the  Mos- 
lem law  officer  of  the  court.  When  the  whole 
of  the  evidence  has  been  taken,  he  delivers  his 
futwah  or  decision.  This  includes  both  the 
law  and  the  fact ;  the  futwah  declaring  whether 
or  not  the  fact  is  proved,  and  what  the  Mahome- 
tan law  is  upon  the  subject.  If  the  luw  officer 
finds  the  ^ct  proved,  and  the  judge  agrees 
with  him,  the  sentence  is  carried  into  execu- 
tion, if  it  fall  short  of  death,  transportation  for 
life,  or  perpetual  imprisonment.  If  the  judge 
dissent,  the  whole  tnal  must  be  referred  to  the 
Sudder.  If  the  law  officer  finds  the  fact  not 
proved,  the  prisoner  is  forthwith  released,  un- 
less  in  extraordinary  cases,  where  the  judge 
sees  reason  to  suspect  something  improper, 
and  takes  on  himself  the  responsibility  of  re- 
mitting the  case.  Notwithstanding  the  large 
discretion  thus  entrusted  to  the  native  officer, 
it  is  said  that  he  rarely  attempts  to  give  his 
judgment  without  indirectly  trying  to  discover 
the  impression  of  the  judge.  But  with  all  this 
habitual  deference  in  the  native  officers,  the 
position  of  the  European  judge,  under  the  cir- 
cumstances in  which  he  is  placed,  does  not 
appear  the  most  dignified. 

"Thepowerof  theinferiorofficersofthecourt 
q[ipears  to  have  been  further  increased  by  a  prac- 
tice alleged  to  have  been  rendered  necessary 
by  the  pressure  of  business.  In  the  heavier 
ciaas  ofoffences  tried  before  the  Court  of  Cir- 
cuit, the  evidence  was  always  delivered  in  the 
hearing  of  the  iudge;  but  m  the  trial  of  mis- 
demeanors, and  smaller  offences,  this  whole- 
Bome  practice  is  dispensed  with.  The  evidence 
is  previously  taken  aown,  and  then  the  witnes- 
ses and  prisoner  are  brought  before  the  judge, 
who  puts  such  further  questions  as  he  thinks 
necessary. 

"  The  Mahometan  law  of  India  renders  the 
testimony  of  two  witnesses  necessary  to  con- 
viction. It  requires  also  direct  testimony  to 
the  fact  charged  as  a  criminal  offence.  The 
Mahometan  law  officers,  however,  contrive  to 
evade  this,  even  in  the  gravest  cases.  In  a 
case  involving  the  punishment  of  death,  the 
Moolavie  will  sometimes  convict  on  circmn- 
stantial  evidence  only,  but  will  state  in  his  fut- 
wah that  the  extreme  sentence  is  barred  by  the 
want  of  direct  testimony :  and  the  prisoner  will 


escape  death,  but  be  subjected  to  aialaor  pun- 
ishment. This  mixing  up  of  the  degrees  of 
evidence  with  the  measure  of  punishment  is 
excessively  absurd.  The  punishment  which 
the  law  denounces  may  be  too  severe  for  the 
panicular  case,  and  if  so  it  ou^rht  to  be  mitigated. 
But  the  mitigation  should  take  place  upon  pro- 
per grounds.  The  degree  of  guilt  can  have 
nothing  to  do  with  the  degree  of  evidence. 
A  light  degree  of  criminality  is  a  ground  for  a 
light  measure  of  punishment.  An  insufficient 
degree  of  evi('ence  is  a  ground  for  exemption 
horn  punishment  altogether.  The  man  is  either 
g\3Jlly  or  not  guilty.  There  is  no  uuddle  stage. 
If  guilty,  he  ought  to  be  punished  according  to 
his  deserts ;  if  not  guilty,  he  ought  to  be  ac- 
quitted. The  law  requires  direct  testimony, 
and  declares  that  conviction  cannot  lawfully 
take  place  upon  any  thing  short  of  it.  But 
when  direct  testimony  is  not  to  be  had,  (and 
considering  how  cheaply  evidence  may  be  pur- 
chased in  India,  it  is  seldom  wanting  where 
any  one  has  an  interest  in  obtaining  it,)  such 
is  the  laudable  zeal  of  the  Mahometan  inter- 
preters for  inflicting  punishment,  that  rather 
than  be  disappointed,  they  will  violate  the 
commands  of  tneu:  own  law.  Yet  they  have  a 
conscience  in  their  iniquity ;  they  will  not  put 
a  man  to  death  whom  their  law  declares  inno- 
cent, as  far  as  human  judgment  can  extend ; 
but  they  will  punish  him  by  fine  and  imprison- 
ment. His  life  shall  be  spared,  but  his  liberty 
and  his  purse  are  trifles.  It  is  not  intended 
to  discuss  the  question,  whether  or  not  con- 
viction should  take  place  upon  drcumstandal 
evidence  alone:  ail  that  is  meant  is  to  lay 
down  the  principle,  that  the  existence  of  doubt 
is  a  ground  for  acquittal,  not  for  the  infliction 
of  a  moderated  punishment.  The  Mahometan 
assessors  doubt,  yet  they  strike — \vi\\k  some 
shew  of  moderation,  indeed,  but  (according  to 
their  own  belief)  in  the  dark,  as  to  whether  the 
blow  is  merited  or  not.  They  will  not  do  a 
^reat  wrong ;  but  they  feel  no  reluctance  to 
inflict  a  small  one.  This  specimen  is  not 
calculated  to  impress  us  with  a  very  high  re- 
verence for  Mimometan  morality  and  juris- 
prudence." 

Mr.  Thornton  enters  into  a  foil  and  able 
examination  of  the  objects  of  the  Commis- 
sion appointed  under  the  late  Act,  to  inquire 
into  the  jurisdiction,  power,  and  rules  of  the 
existing  Courts  of  Justice  and  Pdice  esta- 
blishments, the  forms  of  Judicial  Proceduxe, 
the  nature  and  operation  of  the  Laws,  civil 
or  criminal,  written  or  customary,  prevail- 
ing in  any  part  of  the  country,  and  aflfecting 
any  class  of  inhabitants,  European  or  native. 
We  shall  probably  take  another  opportunity 
to  advert  to  the  various  measures  of  Law 
Reform  contemplated  as  the  result  of  the 
extensive  inquiries  which  are  thus  instituted. 
Mr.  Thornton's  book  will  be  of  great  ser- 
vice in  the  discussion  and  consideration  of 
all  projects  of  improvement  relating  to  the 
institutions  and  government  of  India. 


Sbqferior  Ctmtti :  Lord$  Commwioners. 
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IHDBNTURB  OF  8  BTTLB  MB  NT.— CONSTRUC- 
TION.— NBXT  OF  KIN. 

A.,  b^  indenture,  assigned  2500/.  tn  the  pub- 
lie  stffcks  to  trustees^  io  pay  the  interest 
thereof  to  B./or  his  if/e,  and  after  several 
remainders  over  as  to  the  corpus  {all  which 
/(tiled),  teith  ultimate  limitation  to  such 
person  or  persons  as  should  he  next  of  kin 
to  A.  at  A.'s  death.  B.  was  A.'s  only  sur^ 
viving  brother  at  A.'s  death,  and  there 
were  also  three  children  of  a  pre^deceased 
brother:  Held,  that  B.  wai  entitled  to  the 
whole  fktnd,  as  being  the  nearest  of  kin  to 
A.  at  A.'j  death. 


By  an  indenture  dated  July  1813,  it  was 
witnessed  that  Peter  Bimsley  assigned  unto 
A.  and  W.  Young,  their  executors,  &c.  the 
sum  of  2500/.  3  per  cent,  bank  annuities,  in 
trust  to  pay  the  interest  and  dividends  thereof 
to  his  brother,  Alexander  Elmsley,  and  his 
assignees,  during  his  life ;  and  after  hu  death, 
to  pav  the  same  among  his  (Alexander's)  law- 
ful children,  and  in  default  of  such  children, 
and  of  appointment  of  the   sud  2500/.  by 
Peter  Elmsley,  then  upon  trust  to  pay  the 
same  "  to  such  person  or  persons  as  should  at 
the  time  of   Peter  Elmsley's    death  be  his 
(Peter's)  next  of  kin,  and  for  no  other  use, 
trust,    intent,    or  purpose."    Peter  Elmsley 
died  in  1825,  without  hanng  made  any  a{v- 
pointment  of  the  said  fund,  leaving  his  brother, 
the  said  Alexander,  and  a  son  and  two  daughters 
of  a  deceased  brother,  surviving  him;   and 
Alexander  died  in  1831,  without  lawful  children. 
The  children  of  the  other  deceased  brother 
filed  this  bill  soon  afterwards  against  the  trus- 
tees of  the  settlement  and  th^  personal  repre- 
sentatives  of  Alexander  Elmsley;   and  the 
ijuestions  nused  in  the  suit  were,  whether  the 
limitation  over  to  the  next  of  kin  was  exclu- 
sive of  Alexander  Elmsley,  the  tenant  for  life; 
and  whether,  if  not  excluded,  he  was  entitled 
to  the  whole  fund  as  nearest  of  kin,  or  to  a 
moiety  as  one  of  the  next  of  kin,  the  plaintiffs, 
in  the  last  ease,  taking  the  other  moiety.   The 
late  Master  of  the  Rolls,  before  whom  these 
questions  were  argued,  held,  first,  that  Alex- 
ander Elmsley,  having  survived  Peter,  and 
being  one  of  his  next  of  kin,  was  not  excluded 
from  the  benefit  which  the  deed  gave  him  in 
that  character,  beyond  his  life  interest;  and, 
secondly,  that  the  words  next  of  kin,  in  the 
limitation  over,  were  to  be  understood  accord- 
ing to  the  sense  in  which  they  are  used  in  the 
Statutes  of  Distributions,  and  therefore  that 
the  fund  was  to  go,  one  moiety  to  Alexander 
Elmsley's  representatives,  and  the  other  moiety 
to  the  plaintiffs,  the  children  of  the  settlor's 
pre-deceased  brother.^ 
From  this  dedsion  both  sides  appealed ;  the 


plafntiflft  contending  that  Alexander  Elmsley 
had  only  a  life  interest,  and  was  not  intended 
or  entitled  to  take  any  part  of  the  capital 
fund;  while  his  representatives  insisted  that 
he,  being  the  nearest  of  kin  to  Peter,  at  Peter's 
death,  was  entitled  to  the  whole;  but  by  an 
arrangement  between  the  parties  the  contes( 
in  Court  was  reduced  to  the  ouestion,  whether 
the  representatives  of  Alexander  Elmsley  were 
entitled  to  the  whole  or  to  a  moiety  of  the 
fund. 

Mr  Wigram  and  Mr.  •/.  Campbell,  for  the 
plaintiffs,  submitted,  that  they  were  entitled  at 
all  events  to  half  the  2500/.,  as  tilling  the  cha- 
racter of  the  settlor's  next  of  kin  at  the  time 
of  his  death,  according  to  the  Statutes  of  Dis- 
tributions.^ Among  the  cases  cited  by  them 
were,  Davies  v.  Bailey,^  Bird  v.  fVoodfi^  Hinck- 
ley  V.  Maclnrans,^  Phillips  v.  Garth,^  fhomas 
V.  Holejn  Green  v.  Howard^  Stamp  v.  Cook,^ 
Lowndes  v.  Stone,^  HoUowoy  v.  HoUoway,^  and . 
Garner  v.  Lawson} 

Mr.  Tifin'^  and  Mr.  Lowtr,  for  the  repre- 
sentatives of  Alexander  Elmsley.— The  settlor, 
by  the  words  "  next  of  kin,"  meant  nearest  of 
kin;  and  Alexander  bein^  the  only  person 
who  answered  that  description  at  the  settlor's 
death,  was  entitled  to  the  whole  fund.  The 
words  "  next  of  kin"  were  not  to  he  understood 
according  to  the  Statutes  of  Distributions,  un- 
less the  gift  was  meant  to  be  distributed  as 
directed  by  those  statutes  in  cases  of  intestacjr. 
There  was  no  reference  to  those  statutes  in 
this  indenture,  and  therefore  the  words  were 
to  be  construed  as  the^  would  be  before  those 
statutes  were  passed — ^in  the  common  accept- 
ation "  next "  meaning  "  nearest."  After 
observing  on  the  cases  cited,  as  inapplicable  to 
this  case,  or  as  favoring  rather  their  own  side 
of  the  question,  they  referred  further  to  Bran^ 
don  V.  Brandon,^  Smith  v.  Campbell,^  Harding 
v.  Glyno  Garrick  v.  Camden,v  and  Roper  on 
Legacies.^ 

Sir  Lancelot  Shadwell,  having  stated  the 
circumstances  of  the  case,  said,  the  question 
to  be  decided  was,  whether  the  children  of  the 
deceased  brother  were  to  participate  with  tlie 
surviving  brother  in  the  gift  to  the  next  of  kin. 
It  was  argued,  that  the  words  "  next  of  kin  " 
were  to  be  understood  here  as  comprising  all 
the  persons  entitled  to  distribution  ot  an  in- 
testate's estate  under  the  Statutes  of  Distribu- 


tion. By  the  22  &  23  Car.  2,  c.  10,  s.  6,  the 
residue  is  to  be  distributed  equally  to  every  of 
the  next  of  kindred  in  equal  degree,  and  those 
who  legally  represent  them ;  so  that  the  statute 
directfy  notices  that  other  persons  than  "  next 


X  22  & 23 Car.  2,  c.  10;  and  1  Jam.  2,  c.  17. 
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of  kin"  are  entitled  to  distribution  in  cases  of 
intestacy.  Under  this  indenture,  the  gift  u  to 
go  to  the  next  of  kin  only ;  for  no  reference  is 
made  to  distribution  according  to  the  statute. 
The  practice  of  conveyancers  has  been  thought 
entitled  to  much  weight  in  these  matters,  both 
by  this  Court  and  by  the  House  of  Lords. 
When  conveyancers  in  marriage  settlements 
bring  the  personal  property  under  the  limita- 
tions in  the  settlement,  in  the  event  of  the 
party's  dying  without  issue,  they  do  not  use 
words  of  distribution  to  the  next  of  kin,  but 
say,  "  to  such  person  or  persons  as  would  be 
entitled  to  the  residue  of  the  personal  estate, 
as  if  the  party  died  intestate."  That  is  the 
form  in  every  conveyance  of  that  sort,  and  a 
similar  form  is  adopted  in  decrees  '  of  Court ; 
from  all  which  is  to  be  inferred  a  clear  distinc- 
tion between  the  next  of  kin  and  the  persons 
who  would  be  entitled  to  distribution  under 
the  statutes  There  is  a  dictum  of  Lord  Kenyan, 
when  he  was  Master  of  the  Rolls,  in  the  case 
of  Stamp  V.  Cook,^  where  the  question  was, 
what  construction  was  to  be  put  on  the  words 
'*  next  relations."  The  opinion  ascribed  to 
Lord  Kenyan,  in  the  report,  was  not  necessary, 
and  it  is  probable  the  words  of  the  statute 
were  not  present  to  his  mind.  The  decision 
in  Phillips  v.  Garth,^  by  Mr.  Justice  Bullrr, 
who  compared  that  case  to  Thomas  v.  Hole,^ 
was  disapproved  of  in  Smith  v.  Cttmpbell,  where 
Sir  fFilliam  Grant  observed,  that  where  there 
is  nothing  in  a  will  to  shew  the  testator  used 
the  words  "  next  of  kin"  with  reference  to  the 
Statutes  of  Distribution,  the  nearest  of  kindred 
only  would  be  entitled.  Lord  Eldon  also,  in 
the  case  of  Garrich  v.  Lord  Camden,"^  said  he 
idways  had  doubts  of  the  correctness  of  the 
decision  in  Phillips  v.  Garth ;  and  Sir  Thomas 
Plumer,  after  consideration,  expressly  declared 
that  it  was  against  the  weight  of  authority. — 
Brandtm  ▼.  Brandon."^  Having  the  express 
authority  of  Sir  Thomas  Plumer,  in  a  case 
exactly  like  the  present  one,  and  having  also 
the  opinions  of  Lord  Eldon  and  Sir  fFilliam 
Grant  against  the  decision  of  Mr.  Justice 
BuUer,  l  am  of  opinion,  that  the  construction 
put  by  the  Master  of  the  Rolls  on  this  gift  is 
wrong. 

Sir  J.  Bernard  Busanqnet  said,  that  as  the 
Court  was  about  reversing  this  judgment,  he 
would  state  his  reasons  for  concurring  in  the 
reversal.  The  grounds  of  Mr.  Justice  Duller* s 
decision  in  Phillips  v.  Garth  was,  that  the 
words  **  next  of  kin"  acquired  a  technical 
meaning  since  the  Statute  of  Distributions. 
There  was  no  doubt  that  the  words  acquired  a 
different  meaning  where  there  was  an  intestacy 
contemplated,  or  words  in  the  deed  referring 
to  the  statute,  but  not  otherwise.  That  the 
words  here  did  not  imply  distribution  accord- 
ing  to  the  statute,  was  clear  from  this,  that 
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thev  did  not  include  the  wife.  The  words  are 
to  be  taken  as  dffscriptia  personarum.  There 
was  no  ground  for  saying  that  the  words  in 
this  deed  imputed  more  than  their  natural 
meaning.  The  case  of  Stamp  v.  C'*ok,  decided 
before  Phillips  v.  Garth,  is  applicable  to  the 
present  case ;  but  it  was  somewhat  extras 
judicial,  and  the  observations  of  Lord  Kenyan 
were  not  necessar}'.  His  Lordship  then  exa- 
mined the  cases  before  referred  to,  and  said 
that  such  a  series  of  decisions  took  away  all 
authority  frum  the  case  of  Phillips  v.  Garth, 
He  was  bound  to  come  to  the  conclusion,  that 
whatever  of  authority  was  against  Mr.  Justice 
Buller*s  deciision,  wus  against  this  also. 

Judgment  below  reversed.  —  Elmtley  v. 
Young'.  Before  the  Lords  Commissioners  of 
the  Ureat  Seal,  at  Westminster,  May  4th  and 
9th,  1835. 


[Before  the  Four  Judges.] 

BNLAROBD  RULE. — FILING  AFFIDAVITS. 

LACHBS. 

The  rule  is  imperative,  that  affidavits  in  an* 
swer  to  an  enlarged  rule  should  be  filed  a 
teeeh  before  term. 

This  was  an  application  for  a  rule  nisi  to  read 
the  affidavits  in  answer  to  a  rule  which  had 
been  obtained  last  term,  although  they  had  only 
been  filed  three  days  before  term.  The  terms 
on  which  the  rule  had  tnten  enlarged  were 
that  all  affidavits  in  an  answer  to  the  ap- 
plication should  be  filed  a  week  before  term. 
This  neglect  originated  from  the  country  at- 
torney's ignorance  of  the  practice,  which  re- 
quires that  affidavits  should  be  filed  a  week 
before  term. 

Rule  nisi  granted. 

On  shewing  cause  against  the  former  rule, 
and  the  rule  nisi  now  obtained,  it  was  submit- 
ted^  that  the  affidavits  could  not  be  read,  they 
having  been  filed,  contrary  to  the  practice  o'f 
the  Court,  less  than  a  week  before  the  term. 

The  Court,  however,  was  of  opinion  that  they 
were  irregularly  filed,  and  therefore  discharged 
the  rule. 

Turner  v.  Unwin,  T.  T.  1835.   K.  B.  F.  J. 


HCng'jl  Bencf)  practice  Court. 

ATTORNEY  AND  CLIENT. — ^ATTACHMENT  FOR 
NON-PAYMENT  OF  MONEY. — LIABILITY  OF 
ATTORNEY. 

If  an  order  has  been  obtained  for  payment  of 
money  by  a  client,  the  attorney  is  not  there* 
fare  bound  to  pay  it,  or  liable  to  attachment 
far  non-payment. 

In  this  case  a  rule  nisi  had  been  obtained 
for  an  attachment  against  an  attorney,  for  not 
paying  over  a  certain  sum  of  money  pursuant 
to  a  rule  of  Court.  The  rule  directecl  that  the 
client  should  pay  the  sum  therein  mentioned. 
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On  shewing  cause  a^inst  this  rule  it  was 
contended,  that  the  rule  for  an  attachment 
had  been  obtained  against  the  wrong  person, 
fur  an  attorney  could  not  be  liable  for  the  debt 
of  his  client. 

The  Court  was  of  opinion  that  the  rule  for 
an  attachment  had  been  obtained  against  the 
wrong  person,  and  therefore  must  be  dis- 
charged, and  with  costs. 

Rule  discharged,  with  costs. — Poole  ?.  fTui- 
*iw,  T.  T.  1835.    K.B.P.C. 


nS-ADMISSlON  OF  ATTORNBT. — NOTICES  OF 
APPLICATION. 

The  Court  trill  only,  under  special  circum- 
ttuncest  dispense  trith  the  necessity,  in 
casfs  of  applications  for  re-admission,  for  a 
term's  notice,  although  the  notice  map 
have  heen  up  during  a  vacation. 

Application  was  in  this  case  made  on  the 
second  day  of  term  to  re-admit  an  attorney. 
The  affidavit  on  which  the  application  was 
founded  stated  that  the  proper  notices  had 
been  stuck  up  on  the  last  day  of  the  last  term, 
and  had  remained  during  the  whole  of  the 
vacation.  They  expressed  the  applicant's  in- 
tention to  apply  on  the  first  day  of  this  term 
for  re-admission. 

The  Coicr/..— That  will  not  do.  The  rule 
requires  a  term's  notice,  and  such  a  course 
cannot  be  dispensed  with,  excepting  under 
special  circumstances.  He  may,  however,  if 
he  allows  his  notices  to  remain  till  the  last  day 
of  this  term,  be  re-admitted,  he  having  put 
them  up  on  the  last  day  of  the  last  term. 

Admission  refused. — Ex  parte  Cross,  T.  T. 
1835.     K.B.P.C. 


KJECTMBNT.  ^  SIGNING  CONSENT  RULE. — 
ATTORNBT.  —  COSTS  OF  THE  DAY. — JUDG- 
MENT AS  IN  CASE  OF  A  NONSUIT. 

IVhere  the  Court  will  interfere  to  compel  an 
attorney  to  pay  the  costs  of  the  duff  for  not 
proceeding  to  trial  pursuant  to  notice. 

On  shewing  cause  against  a  rule  nisi  requir- 
ing the  lessor  of  the  plaintiff  or  his  attorneys 
to  shew  cause  why  they  should  not  sign  the 
consent  rule  in  the  present  case,  tlie  facts,  as 
they  appeared  in  the  affidavits,  were  these : — 
Certain  gentlemen  acted  as  the  attorneys  for 
the  lessor  of  the  plaintiff,  and  in  that  character 
obtained  the  consent  rule,  took  it  away,  but 
never  signed  it.  Subsequently  judgment  as  in 
case  of  a  nonsuit  was  obtained,  against  the 
lessor  of  the  plaintiff,  and  notice  to  tax  the 
costs  of  the  day.  They  accordingly  attended, 
but  they  objected  to  the  taxation,  on  the 
ground  that  they  had  never  signed  the  consent 
rule.  The  present  application  was  now  made 
to  compel  them  to  sign  the  consent  rule,  so  as 
to  enable  the  defendant  to  obtain  the  costs  of 
the  day  for  not  proceeding  to  triid.  In  what 
the  attorneys  hacf  done,  they  had  only  pursued 
the  usual  practice  uf  their  office,  and  therefore 
could  not  be  considered  as  acting  from  im- 
proper   motives.    No  application   had  been 


made  to  them  for  the  purpose  of  obtaining 
their  signature,  but  the  rule  in  question  had 
been  moved  for. 

Coleridge,  J. — I  think,  as  regards  the  lessor 
of  the  plaintiff,  the  Court  has  no  authority  to 
interfere,  as  he  has  not  done  any  thing  in  the 
cause,  and  there  is  no  evidence  to  shew  that 
the  attorneys  act  as  his  agents.  Therefore,  as 
far  as  he  is  concerned,  the  rule  must  be  dis- 
charged. But  as  regards  the  attorneys,  they 
are  officers  of  the  Court,  lliey  have  done 
that  which  imported  they  were  agents  of  the 
lessor  of  the  plaintiff,  and  took  away  the  con- 
sent rule  for  the  purpose  of  signing  it.  They 
suffered  the  defendant  to  go  on  undeT  that 
belief,  and  now  they  make  an  obiection  to  the 
taxation  of  the  costs,  because  they  have  net 
signed  the  consent  rule.  They  have  no  de- 
fence to  this  rule,  as  they  ought'to  have  signed 
the  consent  rule.  As  to  the  costs,  the  Court 
cannot  interfere  with  the  lessor  of  the  pluntiff ; 
and  as  to  the  attorneys,  1  think  they  ought  not 
to  pay  the  costs,  as  there  is  nothing  imputing 
any  improper  motives  to  them.  They  say,  ia 
answer,  they  have  only  followed  the  general 
practice  of  their  office.  That  appears  to  me 
to  be  an  irregular  practice ;  but  as  there  has 
been  no  application  to  them  previously  to  this 
rule  being  moved  for,  I  think  there  should  not 
be  costs  on  either  side. 

Rule  absolute  accordingly. — Doe  d.  JF\irge 
V.  Brown,  T.  T.  1835.     K.  B.  P.  C. 


INSOLVENT*S  DISCHARGE.  —  WITHDRAWIN^O 
OPPOSITION. — CANCELLING  BAIL-BOND.-^ 
FRAUD. 

fFhere  a  defendant  cannot  be  arretted  on  a 
bill  of  exchange  given  for  a  debt  from 
which  he  has  been  discharged  as  an  insol- 
vent. 

In  this  case  a  rule  nisi  had  been  obtiuned  for 
cancelling  the  bail-bond,  on  the  ground  that  the 
defendant  was  not  liable,  he  having  been  dis- 
charged under  the  Insolvent  Act,  7  C.  4,  c.  57. 
The  affidavits  disclosed  the  following  facts : — 
The  plaintiff  had  intrusted  the  defendant  with 
a  bill  of  exchange  for  70^.,  for  the  purpose  of 
getting  it  discounted.  This  the  defendant  had 
done,  but  he  refused  to  hand  over  to  the  plcun- 
tiff  the  amount  which  he  had  received  for  the 
bill;  in  conseouence  of  which  tlie  plaintiff 
arrested  him.  On  his  petitioning  the  Insolvent 
Court  for  his  discharge,  the  plaintiff  gave  notice 
of  opposition.  The  defendant  then  made  a 
proposition  to  the  plaintiff,  the  substance  of 
which  was  as  follows : — ^That  if  he  would  not 
oppose  his  discharge,  he  (the  defendant)  would, 
on  obtaining  it,  give  the  plaintiff  a  bill  for  the 
amount  of  nis  claim,  the  payment  of  which 
the  defendant's  son  would  guarantee.  To  this 
the  plaintiff  assented,  and  the  defendant  was 
subse<juently  discharged.  He  accordinfj^ly  gave 
the  bill  upon  which  the  present  action  was 
brought. 

Cause  was  shewn  against  this  rule,  when  it 
was  submitted,  that  the  bill  for  which  the  pre- 
sent action  was  brought  nivst  be  looked  upon 
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M  eoostituting  a  new  debt  entirely  uncon- 
nected with  tliat  from  wliich  tlie  defendant  had 
been  discharged  under  the  Insolvent  Act,  it 
having  been  given  some  time  after  such  dis- 
charge had  taken  place. 

The  Court  was  of  opinion,  that  as  it  was 
clear  the  bill  had  been  given  in  consideration 
of  the  plaintiflf's  withdrawing  his  opposition, 
and  that  if  such  a  course  were  permitted  it 
would  be  very  injurious  to  the  interest  of  the 
otiier  creditors,  as  it  would  be  the  means  of 
stoppuig  opposing  creditors  from  coming  be- 
fore the  Court,  and  thereby  prevent  a  full 
examination,  which  it  is  the  policy  of  the  In- 
solvent Court  to  institute;  that  therefore  the 
present  rule  must  be  made  absolute  for  the 
cancelilng  of  the  bail-bond,  and  that  a  com- 
mon appearance  must  be  entered  for  the  de- 
fendant. 

Rule  discharged  accordingly. — Gould  v. 
mUmMi,T.TAS35.    K.bTp.C. 


JUDGMBNT  A8   IN   CASE   OF  A  NONSUIT. — BAD 
PAITH. — PREMATURB  APPLICATION. 

j4  defendant  cannot  obtain  Jud/fment  as  in 
case  of  a  noneuit  when  the  delay  htu  been 
caused  bjf  his  own  proposition  of  reference. 

A  rule  nisi  had  m  this  case  been  obtained 
'  for  judgment  as  in  case  of  a  nonsuit.  The 
facts  appeared  to  be  these : — Issue  was  joined 
on  the  2d  of  March,  and  on  the  8th  of  the 
same  month  the  defendant  made  a  proposition 
to  refer  the  cause,  from  which  day  till  the  12th 
of  May  nothing  more  was  heard  of  him,  and 
then  he  refused  his  consent  to  the  reference. 
The  present  rule  nisi  for  judgment  was  obtain- 
ed in  Trinity  term  last. 

On  shewing  cause  against  this  rule,  it  was 
submitted  that  this  application  was  premature. 

The  Court  thought  that  the  application  was 
too  early,  and  therefore  discharged  the  rule, 
with  costs. 

Rule  discharged,  with  costs. — fFatkins  v. 
Giles,  T.  T.  1836.    K.  B.  P.  C. 


NOTICE  or  JUSTIFYING  BAIL. — COUNTRY  BAIL. 
— LENGTH  OF  NOTICE. 

7\eo  days'  notice  of  justification  is  sufficient 
with  country  bail,  if  they  justi/y  according^ 
to  the  old  practice^ 

Biul  in  this  case  were  opposed,  on  the 
ground  that  four  days'  notice  of  justification 
had  not  been  given,  as  required  by  the  rule  of 
Court. 

In  support  of  the  biul  it  was  submitted,  that 
the  bail  being  country  bail,  and  having  justi- 
fied according  to  the  old  form,  there  was  no 
necessity  for  more  than  two  days'  notice. 

The  Court  thought  that  sufficient  notice  had 
been  given  under  the  old  practice,  and  there- 
fore allowed  the  bail  to  justify. 

Bail  passed.— ^or^///^  v.  Clarh.  T.  T.  1835. 
K.  B.  P.  C. 


lUDOMBNT  A8  IN  CA8B  OF  A  NONSUIT. — 
defendant's  poverty.  —  PBBBMPTORT 
UNDERTAKING. 

If  a  plaintijps  answer  to  a  rule  fvr  judgment 
as  in  case  of  a  nonsuit  is  the  defendanes 
poverty,  it  should  be  shewn  that  it  came  to 
his  knowledge  only  since  action  brtmght. 

In  this  case  a  rule  iit#t  for  judgment  as  in 
case  of  a  nonsuit  had  been  obtained. 

On  shewing  cause,  an  affidavit  was  pro- 
duced which  alleged  the  defendant's  poverty 
as  the  cause  of  the  pluntiflf 's  not  proceed- 
ing^. It  did  not,  however,  state  that  the  fact 
ot  the  defendant's  poverty  had  come  to  the 
plaintiff's  knowledge  since  the  commence- 
ment of  the  action.  Had  it  not  been  for  the 
lateness  of  the  time  at  which  the  rule  wa« 
served,  the  defendant  could  have  obtuned  a 
more  perfect  affidavit. 

Coleridge,  J.  said,  it  should  appear  that  the 
knowledge  of  the  defendant's  poverty  had 
reached  him  since  action  brougiit. 

The  rule  was  discharged  on  giving  a  peremp- 
tory undertaking.— .V//&  v.  Pode,  T.  T.  1835. 
K.B.P.C. 


WRIT  OF  TRIAL. — FLB  AD  INC.— OBLIGATION 
TO  BEGIN. — PLEA  OF  PAYMENT. 

If  to  a  declaration  for  money  lent,  a  plea  of 
payment  is  put  on  the  record,  the  defend- 
ant  is  hound  to  prove  his  pnyment  before 
the  plaintiff  gives  any  evidence. 

This  was  an  action  which  had  been  tried 
before  the  under-sheriff  under  the  Writ  of 
Trial  Act,  where  a  verdict  had  passed  for  the 
plaintiff.  The  declaration,  which  contained 
only  one  count,  was  for  money  lent  and  ad- 
vanced. The  defendant  pleaded  payment.  At 
the  trial  of  the  cause  a  question  was  raised  as 
to  which  party  ought  to  commence.  The 
under-sheriff  was  of  opinion  that  as  the  de- 
fendant had  pleaded  payment,  he  was  bound 
to  prove  that  fact ;  but  who  being  totally  un- 
provided with  evidence  for  that  purpose^  a 
verdict  was  found  for  the  plaintiff. 

A  rule  nisi  had  since  been  obUuned  to  set 
aside  this  verdict  and  enter  a  nonsuit,  upon 
the  ground  of  there  not  being  sufficient  evi- 
dence to  support  a  count  for  money  lent,  and 
there  was  no  count  on  an  account  stated  in 
the  declaration.  It  appeared  that  the  only 
evidence  which  the  plamtiff  brought  fonvard 
at  the  trial  was  an  *'  I.  O.  U."  for  tluee  pounds, 
signed  by  the  defendant. 

On  shewing  cause  against  tlus  rule  it  was 
submitted,  that  the  plaintiff  had  given  evidence 
in  support  ot  his  claim,  lest  the  Court  above 
should  be  of  opinion  that  the  cause  ought  to 
go  down  a  second  time  in  consequence  of  his 
not  having  begun. 

The  Court  thought  that  the  defendant  was 
certainly  bound  to  prove  the  payment  of  the 
debt,  for  by  his  plea  be  had  admitted  the  ex- 
istence of  it.  The  present  rule  must  therefore 
be  discharged. 

Rule  discharged.— /{itfAtffd^ii  v.  Fell,  T.  T. 
1835.    K.B.P.  C. 


Notes  of  ike  Week.^^ Answers  to  Queries. 
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NOTES  OP  THE  WEEK. 


nOVSA  OF  LORDS. 

Bills/or  second  Reading. 

Title  of  the  Bill.  Proposer. 

Residence  of  Clergy.  Lord  Brougham. 
FlnralitiesPreventioii.  Lord  Brougham. 
EcclesiasticaUiirisdic* 

tions.  Lord  Brougham. 

Illegal  Securities. 
Capital  Punishments. 

In  Select  Committee. 
Highways. 
Law  of  Patents. 
Wills  Execution. 
Executors. 

Passed. 

LegitiroacyofChildren.  Lord  Lyndhurst. 
Annual  Indemnity. 


Lord  Brougham. 


ANSWERS  TO  QUERIES. 


HOUSE  OF  COMMONS. 

BUls  to  be  hrouglu  in. 
Law  of  Tenure.  Attorney  General. 

Law  of  Escheat.  Attorney  General. 

PoorLawAmendroent.    Mr.  Trevor. 
Registration  of  Births, 

&c.  Mr.Wilks. 

Tithes  Commutation.     Sir  R.  Peel,  Bart. 

Second  Reading. 
Law  of  Libel.  Mr.  0*Connell. 

Bankruptcy  Funds.         Master  of  the  Rolls. 
Ecclesiastical  Courts.      Sir  F.  Pollock. 
Clergy  Discipline.  Sir  F.  Pollock. 

Infants'  Property  (Ireland). 
Contempts  in  Equity  (Ireland). 
Parish  Vestries. 
Landed  Securities  (Ireland). 
Lunatic  Acts  Continuance. 

In  Committee. 
MnnicipalCorporations.  Lord  J.Russell. 
Ck>pyhold8    Enfran- 
chisement. Attorney  General. 
Registration  of  Voters.    Lord  J.  Russell. 
Comity  Coroners.  Mr.  Cripps. 
Durham  Court  of  Pleas. 
Ofiences  against  Person. 
Dissenters'  Marriages. 
Marriage  Act  Amendment. 

Consideration  of  Report. 

Abolishing  Imprison-    Attorney  General. 

ment  for  Debt,  &c.  8th  July. 

limitation  of  Polls. 

Third  Reading. 
Loan  Societies. 
Priaondrs'  Defence.  Mr.  Ewart. 


lUfiD  ai  lUaCSlaxts  otUv  C«naiit« 

VOTICB  TO  QUIT.      P.  80. 

A  quarter  of  a  year  contains,  by  legal  com- 
putation, 91  days,  and  half  a  year  contains  182 
days ;  for  the  odd  hours,  in  legal  computation, 
are  rejected.  1  Inst.  135 ;  Selwyn's  N.  P.  til. 
Ejectment.  And  it  has  been  decided  that  a 
notice  served  on  the  28tfa  of  September,  to 
quit  on  the  25th  of  March,  although  the  period 
contain  only  179  days,  is  a  good  notice,  being 
for  a  customary  half  year.  Doe  d.  Harrop  v. 
Green,  4  Esp.  N.  P.  U.  199 ;  Roe  d.  Durant  v. 
Doe,  4  Moo.  &  Pay.  391.  Graous. 

It  has  been  held  in  Harrop  v.  Green,  4  Esp. 
198,  that  a  notice  given  on  the  29th  ot  Sep- 
tember, to  quit  on  Lady-day,  is  a  good  notice ; 
and  even  where  notice  was  given  on  the  dOth 
of  September,  being  the  day  after  the  quarter- 
day,  to  quit  at  the  following  Lady- day,  it  has 
also  been  held  sufficient,  and  good  notice; 
vide  Espinasse  N.  P.  460;  probably  on  the 
principle  of  its  being  reasonuhle  notice ;  for 
what  IS  reasonable  is  matter  of  circumstance. 
Therefore  I  should  say  the  notice  of  B.  (the 
tenant)  to  j4.,  is  good  and  sufficient,  on  the 
same  grounds.  T.  D.  T. 

&itfD  0f  l^raptrts  xtitt  Canbcpanctnjt. 

WITNESS. — LEOACT.      P.  144. 

1.  If  the  will  by  which  the  legacy  was  left  to 
A,  B.  relates  only  to  personal  property,  he 
can  receive  his  legacy  under  it,  witnesses  not 
being  required  to  a  will  of  personalty.  See 
Emanuel  v.  Constable,  3  Russell,  436.  But 
the  25  Geo.  2,  c.  6,  s.  1,  has  enacted,  '<  that 
to  any  person  attesting  the  execution  of  any 
will  who  is  beneficially  interested  therein,  the 
beneficial  devise,  legacy,  estate,  interest,  or 
gift  shall  be  void,  bnt  uie  party  shall  be  ad- 
mitted as  a  tvitness  of  the  execution  of  such 
will  or  codiciL"  Therefore  the  (question  of 
H.  M.  S.  will  be  answered  according  to  the 
circumstances  of  the  case.  T.  D.  T. 

2.  If  the  codicil  relates  to  real  propertv,  the 
bequest  to  the  witness  is  void,  under  tne  25 
Geo.  2,  c.  6  But  it  has  been  decided,  that  a 
legacy  to  an  attesting  witness  of  a  will  of  per- 
sonal estate  is  not  void;  the  words  in  the 
statute  25  G.  2,  c.  6,  *'  any  will  or  codicil," 
being  construed  to  mean  *'  any  iuch  will  or 
codicil"  as  by  the  Statute  of  Frauds  is  required 
to  be  attested  by  witnesses.  Brett  v.  Brett,  3 
Addams,  210 ;  Emanuel  v.  Constable,  3  Russ. 
436.  Gradus. 


WAnn  OF  cuANCE&T.    r.  142. 

In  settlements  of  the  property  of  female 
wards  of  Court,  much  wiu  depend  upon  the 
fortune  of  the  husband,  and  his  condnct.  If 
a  beggar  marries  the  woman  for  the  sake  of 
her  fortune,  the  Court  will  not  permit  him  to 
touch  that  fortune;  but  if  the  husband  be  of 
equal  rank  and  fortune  with  the  ward,  and  as 
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considerable  a  aetUement  is  made  b^  the  one 
as  by  the  other,  attention  will  be  paid  to  sueh 
circumstances.  Bali  ▼.  CautU,  1  Ves.  &  Bea. 
297, 303.  The  usual  settlement  seems  to  be, 
to  settle  one-fifth  of  the  dividends  and  interest 
of  the  property  upon  the  husband,  and  the  re- 
sidue upon  the  wife,  for  her  sole  and  separate 
use,  during  their  joint  lives,  vnth  a  clause  to 
prevent  anticipation  {Chnuaing  v.  Parsonage^ 
5  Ves.  17)«  and  a  power  to  the  wife  to  ^ve  an- 
other one-fifth  to  the  husband  by  will;  the 
residue,  subject  to  a  provision  for  maintenance, 
to  accumulate^  and  with  the  principal  to  go  to 
the  children  at  their  ages  of  twenty-one  or 
marriage,  or  if  only  one  child,  to  tmit  child ; 
and  in  the  event  of  a  second  marriage,  a  power 
to  the  wife  to  charge  by  way  of  appointment 
to  each  child  by  the  first  marriage.  IFelU  v. 
Prtce^  6  Ves.  398.  In  case  of  no  children, 
the  husband  surviving,  the  limitation  is,  in  de- 
fault of  appointment,  to  her  next  of  kin,  ex- 
clusive of  the  husband.  Bathurst  v.  Murray^ 
8  Ves.  74.  It  may  be  as  well  to  mention,  for 
the  satisfaction  of  ^.,  that  the  marriage  of  a 
ward  uf  Court,  without  consent,  being  con- 
sidered as  a  contempt,  on  a  petition  by  the 
^^uardian,  all  parties  concerned  would  bie  or- 
dered to  attend,  and  the  husband  be  probably 
committed,  and  restrained  from  receiving  his 
wife's  visits.    Maddock's  Chancery,  1-^350. 

S.D. 


TRUST.— CREDITOR.      P.  143. 

A  voiutUarp  contteyanee  of  real  estate,  or  a 
chattel  interest,  in  favour  of  a  child,  by  one 
not  indebted  at  tie  time^  though  he  afterwards 
becomes  indebted,  is  good  as  against /nlvr^ 
creditors^  though  not  against  purchasers  (1 
Atkins,  15, 16),  provided  there  be  no  particu- 
lar evidence  or  badge  of  fraud ;  a  power  of 
revocation  for  instance  {Peacock  v.  Monk,  1 
Ves.  132),  or  retention  of  possession.  Bates 
▼.  Graves,  2  Ves.  292 ;  Stiieman  v.  Ashdoum, 
2  Atk.  481.  S.  D. 


VBSTINO  OF  LBOACT.      P.  143. 

If  a  legatee  die  in  the  life  time  of  the  testa- 
tor, the  legacy  is  lapsed  (unless  it  be  a  joint 
legacy,  or  a  tenancy  in  common,  with  a  be- 
quest over  to  the  survivor),  even  if  expressed 
to  be  to  A,  and  bis  representatives;  Elliot  v. 
Davenport,  1  P.  Wms.  83 ;  as  a  testator  is 
never  supposed  to  mean  to  give  to  any  but 
those  who  survive  him,  unless  the  intention  u 
perfectly  clear ;  Corbyn  v.  French,  4  Ves.  435 : 
and  it  seems  to  me,  that  the  bequest  would  be 
considered  to  be  to  such  nephews  and  nieces 
as  were  alive  at  the  testator's  death.  The 
next  of  kin  of  the  two  deceased  nephews  could 
not  take  in  ,any  way,  the  legacy  never  having 
vested  in  the  two  deceased  nephews,  in  conse- 
quence of  ^eir  death  in  testator's  life-time. 

S.D. 


Coimmiti  SiAi. 

WIFB'8  BFFBCTB.-^BPARATION.      P.  62. 

A  separation  does  not  put  an  end  to  a  mar- 
riage, and  consequently  does  not  affect  the 
rights  of  the  parties.  Stephens  v.  Totty,  Cro. 
EUz.  906.  The  husband  is  entitled  to  the 
effects,  he  surviving  her.  Squib  v.  iVynn,  1  P. 
Wms.  380.  Spb8. 


QUERIES. 


EfffD  at  ^rojpertff  xnir  Conhepssuing. 

BBQUBST. — ^DISPOSAL  OF  RBVBR8I0NART   IN- 
TBRBST. 

A.  gives  1000/.  stock,  by  will,  to  his  exe- 
cutors, upon  trust  to  pay  the  dividends  to  B. 
for  her  lite,  and  after  her  death,  to  divide  the 
principal  among  her  (^.*s)  four  children 
(naming  them)  in  equal  shares,  and  their  res- 
pective executors,  &c.  Provided  that  if  any 
of  the  children  die  in  the  life-time  of  B,  with- 
out learing  issue,  then  the  original,  as  well  as 
accrued  shares  of  them  so  dying,  should  be  In 
trust  for  the  sunrivon  or  survivor.  €.,  one  of 
^.'s  four  children,  who  has  a  wife  and  several 
children,  wishes  to  sell  his  expectant  interest 
under  the  will ;  but  in  estimating  the  value  of 
his  interest,  the  following  questions  arise: — 
1.  Has  (7.  a  vested  interest?  2.  Presuming 
he  has  not,  and  he  should  die  in  the  life-time 
of  his  mother,  leaving  children  who  survived 
her,  would  a  purchaser  have  a  right  to  (7.'8 
share  in  preference  to  his  children,  or  does  the 
proviso  as  to  surrivorship  imply  a  bequest  to 
C's  children  in  case  he  snould  not  live  to  ac- 
quire a  vested  interest  ? 


<!:0iiiiiian  SaId. 

MOTB. — INDqRSBMBNT. 

A,  gives  a  promissory  note  to  C.  in  the 
name  of  Z>.,  as  under: — 

^  I  prombe  to  pay  to  D.  or  order  the  sum 
of  j£f  ,  withm  twelve  months  from  the 

date  hereof,  value  received. 

"To  Mr.  />,"  "^.'» 

Is  it  necessary  for  D,  to  indorse  this  note 
over  to  €,,  before  C.  can  bring  any  action  upon 
it  against  A,  ? 
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The  letter  on  the  Instruction  which  an 
Articled  Clerk  ought  to  receive,  shall  be 
attended  to. 

We  are  reminded  that  the  article  commenc- 
ing at  p.  147,  should  have  had  the  initial  of 
our  correspondent  "M. ;"  to  whom  we  are 
also  indebted  for  two  other  papers  received 
this  week. 

The  request  of  '*  Spes"  has  been  attended 
to. 

The  Queries  of  G.  D.  and  ''Investigator" 
have  been  received. 

The  letter  of  T.  B.  shall  be  conudered. 


STfie  Utqal  4{^ti«rrkirr« 


VoLX. 


SATURDAY,  JULY  11,  1836.        No.CCLXXIX. 


—  "  Qaod  miigis  ad  Nos 

Pertioet,  et  oescire  malum  est,  agitamus. 


HOHAT. 


CHANGE  OF  ASSIZES. 


VILT8HJRB  AND  LANCA8HIBS. 

We  notice  with  much  satisfaction  the  pro- 
gress of  the  useful  alteration  which  was 
effected  by  the  act  3  &  4  W.  4,  c.  71,  for 
the  removal  or  adjournment  of  assizes,  by 
which  a  very  material  part  of  the  expense 
and  inconvenience  attendant  upon  trials, 
especially  in  large  counties,  will  now  be 
avoided.  This  is  one  of  the  valuable  re 
forms  in  the  administration  of  justice  of 
which  the  profession  has  always  approved. 
Our  readers  would  find  in  the  last  Num- 
ber (p.  194),  a  copy  of  the  Orders  in 
Councnl  relating  to  the  Change  of  Assizes 
in  two  counties— one  on  the  Western  and 
the  other  the  Northern  Circuit ;  and  it  may 
here  be  convenient  to  state  briefly  the  prac- 
tical effect  of  the  change.  By  the  3  &  4 
W.4,  c.  71,  intituled,  *'  An  act  for  the  Ap- 
pointment of  Convenient  Places  for  the  Hold- 
ing of  Assizes  in  England  and  Wales,"  it 
was  enacted,  that  his  Majesty,  with  the  ad- 
vice of  his  Privy  Coimcil,  should  have  power 
from  time  to  time  to  order  and  direct  at 
what  place  or  places  the  assizes  and  sessions 
and  other  commissions  should  be  holden, 
and  to  order  such  assizes  and  sessions  to  be 
holden  at  more  than  one  place  in  the  same 
county  on  the  same  circuit ;  and  to  direct  the 
assizes  and  sessions  for  criminal  business  to 
be  holden  for  the  whole  county  at  one  place, 
and  for  the  dispatch  of  civil  business  at  one 
or  more  place  or  places  in  such  county  on 
the  same  circuit ;  and  to  order  any  special 
commissions  of  oyer  and  terminer  and  gaol 
delivery  to  be  holden  at  any  one  or  more 
places  in  the  same  county. 

It  was  also  enacted,  that  it  should  be  law- 
ful to  divide  any  such  county  for  the  pur- 
poses of  the  act,  and  to  make  rules  and  re- 
gulations touching  the  venue  in  aU  cases, 
civil  and  criminal,  to  be  tried  within  any  di- 
vision of  such  county,  and  touching  jurors, 
the  use  of  any  house  of  correction  or  prison, 
and  the  alteration  of  any  writs,  proceedings, 

NO.  CCLXXIX. 


or  any  other  matters  requisite  for  carrying 
the  act  into  effect. 

Petitions  having  been  presented  under 
this  act  for  changing  the  assizes  in  Wilt- 
shire and  Lancashire,  these  Orders  have 
accordingly  been  made. 
The  first  Order  relates  to 
Wiltshire, 
and  effects  no  other  alteration  than  directing 
the  assizes  to  be  holden  alternately  at  Sa- 
lisbury and  Devises.  The  ensuing  assizes, 
appointed  to  be  held  on  the  15th  August, 
will  take  place  at  Dmze^.  It  has  not  been 
deemed  necessary  to  make  any  division  of 
this  county.  The  practitioner  will  be  care- 
ful to  give  notice  of  trial  for  Devizes,  in- 
stead of  Salisbury,  for  the  Summer  Circuit, 
and  prepare  his  Jury  Process,  Subpoenas, 
&c.  accordingly. 

The  next  Order  relates  to  the  County 
Palatine  of 

Lancashire, 
which,  under  the  provisions  of  the  act,  is 
divided  as  follows :  namely,  the  Northern 
division, — consistingof  the  hundreds  of  Lons- 
dale, Amounderness,  Leyland,  and  Black« 
bum ;  and  the  Southern  division,  compris- 
ing Salford  and  West  Derby.  The  assizes 
are  to  be  holden  on  the  same  Circuit  both 
at  Lancaster  and  Liverpool,  namely,  (as 
shewn  by  the  Circuit  Paper,  p.  1 76)  at  Lan^ 
caster  on  the  12th  August^  and  at  Liver- 
pool on  the  15th  August. 

Ist,  The  arrangements  for  the  dispatch  of 
Criminal  business  are  as  follow  : 

The  house  of  correction  at  Kirkdale  in 
West  Derby  may  be  used  as  a  common 
gaol :  the  commitments  to  specify  that  the 
persons  are  for  trial  at  the  assizes.  The 
Sheriff,  from  the  opening  of  the  Court  at 
Liverpool,  is  to  have  charge  of  the  prison- 
ers, and  the  Gaoler  is  to  send  the  Sheriff 
a  list  of  the  prisoners  seven  days  before  the 
commission  day,  to  enable  him  to  prepare  a 
calendar.  Commitments  in  the  Northern 
division  to  be  made  to  the  Castle  at  Lan- 
caster, and  recognizances  to  be  taken  for 
O 
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the  assizes  at  Lancaster.  Commitments  in 
the  Southern  diyision  to  be  ibhAt  to  the 
House  of  Correction  at  Kirkdale.  and  re- 
cognizances taken  for  Liverpool,  unless  the 
magistrate  shall  think  the  trial,  for  special 
reasons,  ought  to  take  place  in  the  other  di- 
vision. Prisoners  now  at  Lancester  Castle 
for  offences  committed  in  the  Southern  divi- 
sion (except  on  special  commitment)  to  be 
removed  to  the  House  of  Correction  for  trial 
at  Liverpool.  A  list  of  the  prisoners  and 
their  offences  to  be  published  by  the  Sheriff 
in  one  or  more  of  the  county  newspapers, 
ten  days  before  the  commission  day  at  Li- 
verpool, with  a  notice  for  all  persons  con- 
cerned to  appear  at  Liverpool  at  the  next 
assizes.  The  other  prisoners  now  or  here- 
after in  Lancaster  Castle  to  be  tried  at  Lan- 
caster ;  and  prisoners  hereafter  in  the  House 
of  Correction  to  be  tried  at  Liverpool.  Pri- 
soners in  the  House  of  Correction  for  trial  at 
the  sessions  to  remain  as  heretofore.  In- 
dictments for  offences  in  the  Northern  divi- 
sion to  be  presented  to  the  grand  jury  for 
Lancaster,  and  in  the  Southern  division  at 
Liverpool  (except  special  commitments)  and 
commitments  to  be  made  accordingly.  Is- 
sues on  indictments  already  found  to  be 
tried  at  Lancfkster.  Magistrates,  coroners, 
and  all  officers  bound  by  law  to  attend  the 
assizes,  are  to  appear  at  Lancaster  "and  Li- 
verpool according  as  their  residence  may  be. 
Examinations  to  be  sent  to  the  proper  divi- 
sion. Two  assize  writs  to  be  issued  by  the 
Clerk  of  the  Crown  for  the  county.  The 
Sheriff  to  return  one  writ  at  Lancaster  and 
the  other  at  Liverpool,  with  pannels  annex- 
ed. Subpoenas  to  issue  as  heretofore,  with 
the  proper  alteration  of  Lancaster  or  Liver- 
pool, where  the  witnesses  are  to  attend 
Such  writs  to  be  tested  any  day  after  the 
date  of  the  order  (24th  June).  The  Sheriff 
to  summon  a  grand  jury  at  Lancaster  and 
another  at  Liverpool. 

2d.  As  to  the  Civil  Business,  the  following 
is  the  substance  of  the  new  regulations. 

The  Sheriff,  or  other  returning  officer,  to 
summon  a  competent  number  to  serve  on 
juries  at  Lancaster  and  Liverpool,  having 
regard  to  the  convenience  of  the  jurors  and 
their  residence ;  jurors  having  served,  to  be 
exempt  under  the  Jury  Act  of  6  G.  4 ;  and 
the  powers  of  that  act  are  to  be  applicable 
to  the  new  Assizes.  The  jury  is  to  be  sum- 
moned both  for  criminal  and  civil  business. 

Declarations  in  actions  to  be  tried  at  Lan- 
caster or  Liverpool  respectively  to  have  in 
the  margin,  besides  the  venue,  the  words 
"  Northern  Division,"  or  '*  Southern  Divi- 
sion ";  but  no  other  alteration  ;  and  the  is- 


sues therein  to  be  tried  accordingly.  Where 
the  venue  is  local,  tke  issue  is  to  be  tried  at 
Lancaster,  if  the  cause  of  action  arose  in  the 
Northern  division ;  and  at  Liverpool,  if  it 
arose  in  the  Southern  division ;  and  the  de- 
claration in  such  case  is  to  have  in  the  mar- 
gin, in  addition  to  the  venue,  the  words 

Northern  Division"  or  **  Southern  Divi- 
sion," as  the  case  may  require. 

The  Court  or  a  Judge  may  however  order 
such  issues  to  be  tried  in  the  division  where 
the  action  did  not  arise,  if  thought  fit. 

Issues  already  joined,  or  hereafter  joined, 
where  the  division  is  not  specified  in  the 
margin,  shall  be  tried  at  Lancaster,  unless 
otherwise  ordered  by  a  Judge. 

3d.  As  to  writs  of  Certiorari,  Habeas 
Corpus,  Recognizances,  &c. 

Indictments  removed  to  the  Court  of 
King's  Bench  by  certiorari,  and  informa- 
tions triable  at  the  assizes,  to  be  tried  at 
Lancaster,  unless  the  Court  or  a  Judge  shall 
otherwise  order. 

The  Court  of  King's  Bench,  or  any  Judge 
of  the  Superior  Courts,  may  order  any  in- 
dictment found  at  Liverpool  to  be  tried  at 
Lancaster,  and  vice  versd;  or  any  prisoner 
at  Kirkdale  to  be  tried  at  Lancaster,  and 
vice  versd ;  and  a  writ  of  habeas  corpus  to 
issue  accordingly. 

Recognizances  entered  into  for  Lancas- 
ter shall,  in  case  of  such  removal,  be  obli- 
gatory for  Liverpool,  provided  a  week's  no- 
tice be  given  either  personally  or  at  the 
residence  of  the  party. 

Indictments  removed  to  the  Court  of  Fleas 
of  the  Crown  at  Lancaster  may  be  tried  as 
heretofore. 

Commissioners  of  Oyer  and  Terminer,  and 
Justices  of  Common  Pleas  within  the  coun- 
ty, and  Grand  and  Petty  Juries,  may  exer-. 
cise  their  jurisdiction  as  heretofore. 


INTERNATIONAL  LAW.— BILL  OF 
EXCHANGE. 

We  heg  to  draw  the  attention  of  our  readers 
to  a  very  important  decision  pronounced  on 
appeal  by  the  Court  Royal  of  Douai,  as  to  the 
liability  of  Mr.  Tilney  Pole  Long  Wellesley 
on  a  bill  of  exchange  given  by  him  lo  Mr. 
Phillips,  the  auctioneer,  and  after  proceedings 
taken  in  this  country,  indorsed  by  him  to 
Monsieur  Tourrassc,  a  native  of  France,  and 
resident  in  Paris.    The  report  is  abridged  and 
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triuUited  from  the  lUpertoIre  do  Droit  Com- 
mereiai,  edited  by  M.  F.  M.  Patorni,  Avocat. 
and  pabliehed  in  Pttris. 

€mrt  Bapa  of  mamU 

CONTRACT  or  BXCHANOB. — LAW  OF  NATIONS. 
— ^ARRBST. 

/>ie«  tke  eantraei  of  exchangt  beUng'  to  the 
Uwo/NatMMi^  Resolved,  impliedly, /i&o/ 
it  4oe9, 

Conaequcntlv,  nte  the  rightg  mUneked  to  that 
contract  always  regulated  solely  by  the  laws 
iff  the  eommiry  to  which  the  parties  thereto 
Mon^;  or,  on  the  contrary,  do  not  the  tri- 
ianals  within  whose  jurisdiction  the  lawful 
possessor  is,  become  competent  to  determine 
thems  nnd  is  not  the  ejftent  of  the  rights  of 
the  eontruct  to  be  governed  and  determined 
bj  the  laws  of  the  kingdom  where  the  latter  is 
domiciled  i  so  that  a  bill  of  exchange,  of  which 
the  drawer  and  acceptor  are  foreigners,  and 
which  by  means  of  indorsement  becomes  the 
property  of  a  Frenchman,  would  in  every  way 
be  assimilated,  as  to  remedy,  to  a  French 
commercial  security?  Resolved,  in  the 
ajfirmative 

In  other  words,  is  the  Frenchman,  to  whose 
order  a  hill  of  exchange  of  foreign  origin^ 
that  is  to  Sfty,  written  out  of  FVance,  and 
drawn  and  accepted  hy  two  foreigners,  en- 
titled  to  the  benefit  of  article  14  of  the  Civil 
Code?    Reiolvei,  he  is. 

Resolved,  that  the  incompetence  ratione  per- 
sonae  cannot  be  made  a  ground  (fappeafun^ 
less  it  is  urged  in  the  first  instance. 

Resolved,  impliedly,  that  a  commercial  instru- 
ment drawn  by  a  person  residing  in  the  same 
city  as  the  acceptor,  is  in  England  a  hill  of 
exchange. 

Resolved,  that  a  bill  payable  to  order,  which 
does  not  mention  the  present  or  future  con- 
sideration,  and  which,  instead  of  the  express 
acceptance  of  the  drawee,  only  contains  his 
signature,  has  in  England  the  nature  of  a 
bill  of  exchange,  and  ought  to  have  all  the 
ejfeets  attached  to  a  contract  of  exchange. 

Resolved,  that  the  law  of  the  place  of  indorse- 
ment, although  the  definitive  receipt  of  the 
bill  has  taken  place  in  another  country,  alone 
governs  the  form  and  manner  of  indorsement; 
so  that  an  indorsement  written  at  London  in 
favour  of  a  commercial  house  at  Parity  which 
receives  it  at  Paris,  and  in  the  indorsement 
nothing  is  mentioned  of  the  consideration, 
operates  not  as  a  mere  authority,  but  trans- 
fers the  property  in  it,  in  the  same  manner 
as  a  regular  indorsement  would. 

Resolved,  that  a  bill  over-due  for  several  years, 
recently  protested,   may  still  be  availably 

'  negociated. 

Resolved,  that  a  bill  of  exchange  on  which 
judieiulproceedings  have  been  taken,  and  on 
which  a  judgment  by  consent  has  been  ob- 
tained btfore  the  King's  Bench,  may  be  assi- 
milated to  a  commercial  security,  and  re- 
mains negociable. 

Resolved,  that  though  the  Judgment  is  of  a 
higher  nature  than  the  bill  of  exchange,  and 


that  the  Judgment  has  beekpartiaUy  saOdied 
by  payments  on  account^  the  bill  is  still  in 

force. 
Resolved,  that  the  judgment  does  not  prevent 

proceedings  being  taken  against  the  acceptor 
in  France. 

WBLLB8LBT  V.  TOURA88B. 

This  was  an  appeal  from  the  judgment  of 
the  Civil  Tribunal  of  Boulogne  to  the  Court 
Royal  of  Douai,  in  the  case  of  Tourasse  v. 
fFellesley.  The  facts  were  these :  Mr.  Tilney 
Pole  Long  Wellesley  had  become  indebted  to 
a  considerable  amount  to  Mr.  Henry  Phillips, 
the  auctioneer  in  London.  The  former  ac- 
cordingly accepted  a  bill  of  exchange  drawn 
by  the  latter  for  3225/.,  with  interest  at  5  per 
cent,  per  annum,  at  one  month's  date.  The 
acceptance  of  this  hill  was  merely  the  signa- 
ture of  Mr.  Wellesley  across  the  face  of  it. 
The  date  was  the  28th  October,  1828.  When 
the  bill  became  due,  it  was  dishonoured,  and 
Wellesley  was  arrested  on  it.  He  gave  bail, 
and  afterwards  a  cognovit  was  given  by  him, 
the  bail  consenting  that  they  should  not  be 
freed  thereby  from  their  lialiility;  and  judg- 
ment was  subsequently  signed  on  the  cognovtt, 
and  a  ea.  sa,  issued  thereon,  but  which  could 
not  be  carried  into  effect  on  account  of  the 
defendant  in  that  proceeding  being  elected  a 
member  of  parliament.  While  possessed  of 
this  privile&^e,  he  removed  himself  to  Calais 
in  the  kingdom  of  France.  On  the  27th  No- 
vember, 1833,  the  bill  was  protested  at  the 
instance  of  Phillips  bv  a  London  notary.  This 
protest  was  registered  at  Boulogne  on  the  29th 
of  December  following,  together  with  the  bill 
of  exchange,  which  had  been  duly  stanoped  at 
Paris  on  the  1 1th  of  the  same  month.  On  the 
28th  of  November,  the  day  after  the  protest,  the 
bill  was  negociated  at  the  house  of  Lewis  and 
Allemby,  merchants  at  London^  who  by  an 
indorsement,  in  which  there  was  no  mention 
made  of  consideration  received,  transmitted  it 
to  their  correspondent,  Mr.  Tourasse,  a  mer- 
chant at  Paris.  At  first  Mr.  Tourasse  hesi- 
tated to  take  the  bill,  but  after  receiving  as- 
surances on  the  subject  from  the  house  of 
Lewis  and  Allemby,  he  finally,  on  the  13th 
December,  put  the  bill  to  the  account  of  that 
firm.  Having  thus  become  legal  proprietor 
of  the  bill,  he  applied  to  the  President  of  the 
Civil  Tribunal  or  Boulogne,  to  obtun  leave  to 
arrest  Welleslev,  who  was  at  that  time  at 
Calus.  Leave  having  been  obtained,  he  was 
at  his  own  request  tidien  to  Boulogne,  where, 
having  given  security,  he  was  set  at  liberty. 
At  length  the  Tribunal  pronounced  the  fol- 
lowing judgment: 

"  Considering,  that  all  the  facts  of  the  case 
tend  to  establish  that  Tourasse  is  only  the 
nominal  plaintiff;  that  it  is  not  probable  he 
should  have  received  even  in  account  a  secu- 
rity for  so  considerable  a  sum,  when  the  state 
of  that  security,  the  time  which  has  run  since 
it  became  due,  the  proceedings  already  had  on 
it,  and  the  small  amount  of  the  sums  for  which 
Tonrasse  was  the  creditor  of  Lewis  and  Al- 
02 
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lemhy,  in  proportion  to  the  amount  of  the 
bill: 

"  Considering,  that  it  also  appears  from  the 
evidence  produced,  that  there  was  due  from 
Wellesley  on  the  bill  at  the  time  of  its  allef^ed 
transfer  from  Phillips  to  Lewis  and  Allemby, 
and  from  them  to  Tourasse,  no  greater  a  sum 
than  1,834/.;  so  that  the  biU  co«2d  not  se- 
riously be  transferred  as  security  for  a  sum  of 
3,225/. : 

"  Considering,  that  before  the  delivery  to 
Tourasse,  proceedinj]f8  had  been  taken  by 
Phillips  on  the  judpfment  obtained  by  him, 
and  that  partial  payments  have  been  made  in 
consequence ;  that  it  results  from  these  fact«i 
that  the  primitive  title,  whatever  its  nature 
might  have  been,  has  not  been  conveye^l  by 
Phillips  merdy  by  simple  indorsement,  as  a 
portion  of  the  debt  was  extin^ished  by  pay- 
ments; an  account  ^VBS  still  open  between 
Wellesley  and  Phillips ;  and  that  that  account 
could  only  be  discussed  with  the  latter  or  the 
grantee  of  the  judgment  pronounced  in  his 

avour : 

"Considering,  that  if  Tourasse  were  the 
hond  fide  holder  of  the  bill,  his  claim  would 
be  no  better  founded;  that  it  appears  from 
the  evidence  that  Phillips,  being  the  holder  of 
a  security  for  3,225/.,  bearing  interest,  and 
accepted  in  his  favour  by  Wellesley,  and 
claiming  besides  to  be  his  creditor  in  other 
matters,  sued  in  the  Court  of  King's  Bench 
for  all  the  money  due  to  him ;  that  Wellesley, 
after  having  contested  the  debt,  acknowledged 
by  a  document  under  the  hand  of  his  attorney, 
that  he  owed  to  Phillips  a  sum  of  4,100/.,  of 
which  3,000/.  only  bore  interest ;  that  the  par* 
ties  having  agreed  on  the  amount,  a  judgment 
by  consent  was  pronounced,  which  condemned 
Wellesley  to  pay  Phillips  a  sum  of  7,000/. ; 
but  it  appears  that  judgment  had  only  for  its 
object  to  insure  the  execution  of  the  arrange- 
ment :  that  in  fact  a  writ  of  execution  was 
issued  for  the  7»000/.  on  the  judgment,  but 
the  indorsement  on  the  writ  directed  only 
4,219/.  to  be  levied,  of  which  3,000/.  bore  in- 
terest: that  Mr.  Tourasse  himself  acknow- 
ledged that  the  execution  was  to  be  confined 
pursuant  to  the  cognovit ;  and  the  difference 
of  119/.  arose  from  the  addition  of  the  costs 
to  the  principal  debt : 

"  Considering,  that  that  judgment  which  has 
been  executed  by  the  seizure  of  Wellesley*s 
furniture  was  a  primitive  title,  which  it  has 
entirely  modified,  and  that  therefore  a  new 
debt  has  been  created  in  conseuuence  of  this 
substitution  of  the  new  debt  for  tne  old  : 

"Considering,  that  Tourasse  could  have 
no  right  to  make  use  of  a  title  of  which  the 
previous  holders  of  it  could  no  longer  avail 
themselves : 

••  The  Tfittund  having  deliberated  thereon, 
declares  null  and  void  the  proceedings  against 
Wellesley,  as  well  as  his  provisory  arrest.  It 
further  orders  the  money  deposited  in  lieu  of 
hail,  to  be  paid  out  of  C6urt ;  and  condemns 
Tourasse  to  pay  1,000  francs  damages,  in- 
terest on  the  money  deposited,  and  costs," 

Against  this  decision  Tourasse  appealed  to 


the  Court  Royal  of  Douai ;  and  after  hearing 
counsel  on  both  sides,  the  following  decree 
was  pronounced  on  the  various  objections 
made  on  behalf  of  Wellesley. 

As  to  the  objection  on  the  ground  of  the  in- 
competence of  the  French  Tribunals  to  decide 
on  the  cause,  as  the  incompetence  put  forward 
by  Wellesley  is  an  incompetence  ratione  per^ 
sonet,  which  cannot  be  objected  for  the  first 
time  in  an  appeal,  acuordrag  to  the  terms  of 
articles  168  and  169  of  the  Code  of  Civil  Pro- 
cedure ja  as.  besides,  if  Tourasse,  by  the  in- 
dorsement in  his  favour,  has  become  the  bond 
fide  holder  of  this  bill,  he  is  the  direct  creditor 
of  Wellesley,  and  may  proceed  against  the  lat- 
ter before  the  French  lYibunals,  according  to 
the  provisions  of  article  14  of  the  Civil  Code  ;^ 

As  to  the  argument,  that  the  indorsement 
not  stating  the  value  to  be  received,  had  not 
transferred  the  property  in  the  bill  to  Tour- 
asse, and  would,  therefore,  as  far  as  he  was 
concerned,  only  operate  as  a  power,  according 
to  articles  136,  137,  and  138  of  the  Commer- 
cial Code;« 

Since,  in  England^  the  indorsement  need  not 
contain  such  a  statement  in  order  to  transfer 
the  property  in  a  bill  of  exchange  or  promis- 
sory note;  as  the  indorsement  was  made  at 
London;  as  it  is  not  the  law  of  the  place 
where  the  contract  is  concluded,  but  that  of 
the  place  where  the  instrument  is  prepared, 
which  reguktea  the  form  of  it,  and  deter- 
mines its  form  and  effect  according  to  the 
maxim  ''locus  regit  actum$" 

As  to  the  argument  that  Tourasse  was  only 
the  nominal  plaintiff  at  the  instance  of  Lewis 
and  Allemby,  the  London  house ; 

As  to  the' commercial  transactions  between 
Tourasse  and  Lewis  and  Allemby,  which 
existed  for  several  years,  and  the  nature  of 
them  was,  particularly  on  the  part  of  Tour- 
asse, the  supply  of  goods,  left  no  reason  for 


a  Art.  168.  "  The  party  who  shall  have  been 
aummoned  before  the  tribunal  different  from 
that  which  has  jurisdiction  over  the  subject- 
matter,  may  require  it  to  be  referred  to  the 
competent  tribunaL'* 

Art.  169.  "  Such  party  shall  be  bound  to 
make  this  objection  before  all  other  exceptions 
and  defences." 

^  Art.  14.  ''A  foreigner,  although  not  re- 
sident  in  France,  may  be  cited  before  the 
French  Tribunals  in  order  to  compel  the  fulfil- 
ment of  obligations  conlracted  by  him  in  France 
with  a  Frenchman  {  he  may  also  be  cited  be- 
fore the  Tribunals  qf  France  for  obligations 
contracted  by  him  in  a  foreign  country  with 
respect  to  Frenchmen. 

«  Art.  136.  "  The  property  in  a  bill  of  ex- 
change is  conveyed  bv  means  of  indorsement.'* 

Art.  137.  "  the  Tadorsement  is  dated ;  it 
expresses  the  value  to  have  been  received,  and 
it  states  the  name  of  the  person  to  whose  order 
it  has  passed.'' 

x\rt.  138.  '*  If  the  indorsement  is  not  con- 
formable to  the  provisions  of  the  preceding 
article,  it  does  not  convey  the  property  in  the 
bill,  but  is  a  mere  power,"    {Proouraiim^) 
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doubtin;^  the  substandal  nature  of  their  traiit- 
actions*  and  the  reality  of  the  writings  winch 
l^roved  them;  the  circumstance  that  at  the 
moment  when  Tourasse  received  this  bill  on 
the  account  current,  he  was  a  creditor  of  the 
hoofle  of  Lewis  and  AUemby  for  considerable 
sums,  and  that  he  did  not  give  any  tnon^  in 
exchange  for  this  biU,  but  that  he  only  received 
it  on  the  account  current,  and  Consequently 
without  any  discount ;  the  known  Eolvency  of 
Weliesley,  and  the  assurance  that  if  he  had  not 
paid  this  bill,  although  it  was  live  years  over, 
due,  it  was  in  consequence  of  his  parliamentary 
privilege ;  finally,  the  caution  whidi  Tourasse 
had  used  before  he  received  the  bill  in  ques. 
tion ;  all  these  facts  unite  to  give  the  indorse- 
ment in  question  the  effect  of  a  real  and  6and 
fide  conveyance  of  the  property  in  the  bill : 

As  to  the  aiffument  that  the  bill  was  ex. 
tinguished  by  the  substitution  of  a  new  debt 
for  that  constituted  by  it : 

Inasmuch  as  the  cognovit  of  the  29th  of 
May^  1830,  was  only  a  friendly  arrangement 
between  Phillips  and  Wellesley,  which  modi- 
fied the  debt  as  to  its  amount,  the  time  of  pa^- 
ment,  and  the  interest  it  was  to  bear,  but  did 
not  extinguish  it ;  it  has  not  been  superseded, 
and  consequently  a  new  debt  has  not  been 
created :  the  sanae  remark  may  be  made  with 
respect  to  the  judgment,  which  could  give  the 
creditor  new  rights  accessary  to  his  debt,  but 
have  not  deprived  him  of  those  which  the  bill 
conferred  on  him : 

As  to  the  argument  that  in  consequence  of 
the  judgment  obtained  in  the  Court  of  King's 
Bench  by  Phillips  against  Wellesley,  the  bill 
could  not  be  further  transferred  by  indorse- 
ment, nor  become  the  subject  of  a  new  judicial 
proceeding  in  France  against  Wellesley : 

Inasmuch  as  a  bill  of  exchange  or  a  pro- 
missory note  is  in  its  nature  negociable  until 
the  extinction  of  the  debt  contracted  by  the 
acceptor;  as  the  judgment  obtained  against 
the  latter  by  the  holder  at  the  time  of  its 
falling  due,  far  from  producing  an  extinction 
of  the  debt,  acknowledges,  confirms,  and 
guarantees  it,  and  is  not,  consequently,  an  ob- 
stacle to  its  being  transmitted  to  a  third  per- 
son by  indorsement ;  as  by  the  English  law, 
he  who  receives  the  bill  after  it  has  become 
due  is  liable  to  all  the  exceptions  of  equity 
and  justice  which  the  acceptor  might  oppose 
to  him  who  was  the  holder  at  the  time  of  its 
falling  due,  and  ought  consequently  to  be  lia- 
ble to  all  deductions  of  the  sums  paid  to  the 
} previous  holders;  as,  according  to  the  same 
aw^  Phillips,  who  obtained  the  first  judgment, 
could  not  undoubtedly  proceed  a  second  time 
on  that  bill,  but  that  he  might  proceed  for  the 
same  purpose  before  the  tribunals  of  a  country 
not  subject  to  the  territorial  jurisdiction  of  the 
Court  of  King's  Beuch,  and  where  the  first 
sentence  could  not  be  executed  because  it 
emanated  from  a  foreign  country ; 

Consequently  Tourasse  may  proceed  be- 
fore the  French  tribunals  for  the  payment  of 
that  sum  which  remains  legitimately  due  from 
Wdlesley; 

The  Court,  therefore,  pronounces  this  judg-i 
ment : 


As^e  solution  of  the  preceding  queotieiM 
prove  that  Tourasse  has  only  used  his  rights, 
and  that  consequently  the  claim  of  Wellesley 
for  compensation  for  the  injury  of  which  he. 
complains,  are  devoid  of  foundation,  and  con- 
sequently in  pursuance  of  the  law  of  the  1 7th 
of  April,  18^,<^  the  Court,  notwithstanding 
the  objections  made  on  the  part  of  Wellesley, 
annuls  the  judgment  appealed  against;  and 
doing  that  which  the  judges  of  the  iaferior 
court  ought  to  have  done,  condemns  him  to 
imprisonment  until  he  shall  have  paid  to  Tour- 
asse the  sum  of  102,430/*.  and  60  centimes,  aU 
lowing  the  deduction  of  all  sums  which  Wel- 
lesley shall  shew  himself  to  have  paid  on  ac- 
count of  the  bill  of  exchange  in  question,  or 
to  the  amount  of  which  the  debt  shall  have 
been  validly  extinguished.  The  Court  also 
condemns  him  to  the  costs  of  the  two  pro- 
ceedings in  this  case,  and  to  the  fine  deposited 
on  his  appeal.  It  also  orders  the  restitution 
of  the  fine  deposited  on  the  present  appeal. 

[Since  this  decision,  it  has  been  determined 
to  take  the  case  before  the  Court  of  Cassation 
at  Paris.    Ed.] 
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FURTHER  AMENPMENTS  IN  THE  IMPRISON- 
MENT FOR  DEBT  BILL. 

The  last  amendments  in  this  Bill  are  as  fol- 
low: 

Sec.  120.  That  if  any  debtor  shall  destroy, 
alter,  mutilate  or  falsify,  or  cause  to  be  de- 
stroyed, altered,  mutilated,  or  falsified,  any  of 
his  books,  papers,  writings,  or  securities,  or 
has  made  or  been  privy  to  the  making  of  any 
fraudulent  entries  in  any  books  of  account  or 
other  document,  with  intent  to  defraud  a  credi- 
tor, he  shall  be  guilty  of  a  misdemeanor,  and  be 
liable  to  be  imprisoned  in  any  common  gaol  or 


^  The  Court  here  refers  to  articles  14  and 
1 5.  By  art.  14  it  is  provided,  that  every  judg- 
ment ootaioed  by  a  Frenchman  against  a  fo- 
reigner not  domiciled  in  France,  shall  enable 
the  former  to  arrest  his  debtor,  unless  the  sum 
for  which  the  judgment  is  pronounced  is  less 
than  150  francs,  without  distinction  between 
ciril  and  commercial  debt. 

By  art.  15  it  is  provided,  that  "  before  the 
judgment,  but  after  the  debt  has  become  due, 
the  President  of  the  Tribunal  of  the  first  in. 
stance,  in  whose  arrondiesement  the  foreigner 
is,  may,  if  sufficient  grounds  are  laid,  order 
his  prorisional  arrest  at  the  instance  of  the 
French  creditor."  The  law  contains  various 
other  provisions,  among  which  article  16  is 
the  most  interesting  to  Englishmen.  The 
words  of  it  are — '*  The  provisional  arrest  shaU 
not  take  place,  or  shall  cease,  if  the  foreigner 
shews  that  he  possesses  on  French  territory  a 
commerckl  establishment^  or  real  property,  of 
a  value  sufficient  to  insure  the  payment  of  the 
debt,  or  if  he  gives  the  secunty  of  a  person 
domiciled  in  France,  and  solvent,  for  that 
purpose." 
*     *^  0  3 
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house  of  correction  for  any  time  not  exceed- 
ing three  years,  with  or  without  liard  labour. 

156.  Reciting  that  it  is  expedient  that  such 
arrangements  between  traders  liable  to  be- 
come bankrupts  and  their  creditors  as  mav 
be  approved  of  by  a  proper  maiority  of  such 
creditors  should  be  encouraged,  and  that  a 
small  number  of  dissenting  creditors  should 
not  be  enabled  to  frustrate  such  arrange- 
ments :  it  is  enacted,  that  every  deed  of  ar- 
rangement, (whether  by  trust,  composition, 
inspection,  or  otherwise,)  duly  executed  by 
or  on  behalf  of  seven-eighths  in  number 
and  value  of  such  creditors,  touching  such 
trader's  debts  and  liabilities,  and  his  release 
therefrom,  and  the  distribution,  inspection, 
conduct  and  management  of  his  estate,  or  all 
or  any  of  such  matters,  or  any  matters  having 
reference  thereto,  shall  be  as  effectual  and  ob- 
ligatory in  all  respects  upon  all  the  creditors 
who  shall  not  have  executed,  as  if  th«y  had 
duly  executed  the  same ;  and  such  deed,  when 
so  executed,  shall  not  be  or  be  liat)le  to  be 
disturbed  or  impeached  by  reason  of  any  prior 
or  subsequent  act  of  bankruptcy;  nor  shall 
the  execution  thereof  by  the  trader  be  deemed 
an  act  of  bankruptcy. 

157.  That  it  shall  be  lawful  for  the  Court  of 
Review,  or  a  Judge  thereof,  upon  the  petition 
in  writing  of  any  such  trader,  or  of  anv  of  his 
creditors,  founded  upon  any  such  afiiaavit  as 
the  said  Couri  or  Judge  shsul  deem  sufficient, 
and  showing  that  seven-eighths  in  numlier  anH 
value  of  his  creditors,  resident  in  the  united 
kingdom  have  assented  to  any  deed  or  memo- 
randum of  arrangement,  and  setting  forth  the 
terms  or  heads  of  such  deed  or  memorandum 
of  arrangement,  to  order  a  writ  of  injunction 
to  issue  under  the  seal  of  the  said  Court,  to  re- 
strain any  creditor  from  taking  or  continuing 
any  proceedings  against  the  said  trader  for  such 
time  as  the  said  Court  or  Judge  shall  think 
fit,  and  also  to  renew  or  rescind  such  writ  of 
injunction,  if  the  same  shall  appear  necessary, 
and  to  make  every  such  order,  and  exercise 
every  such  jurisdiction,  in  or  over  the  matter 
of  the  said  petition,  and  the  rights  and  claims 
of  the  said  trader  and  his  creditors,  and  all 
costs  and  expenses  which  shall  be  incurred  by 
them  respectively  in  the  said  Court,  or  other- 
wise as  to  the  said  Court  or  Judge  shall  appear 
right ;  and  further,  that  if  the  trustees  or  trus- 
tee, or  inspectors  or  inspector  for  the  time 
being  of  such  deed  of  arrangement  as  afore- 
said, shall  be  satisfied  that  seven-eighths  in 
number  and  value  of  the  said  creditors  shall 
have  duly  executed  the  said  deed,  it  shall  be 
lawful  for  such  trustees  or  trustee,  inspectors 
or  inspector,  to  certify  the  same  in  writing ; 
and  such  certificate  shall  be  lodged  with  the 
registrar  of  the  said  Court  of  Review,  toge- 
ther with  a  list  of  all  the  creditors  of  the  said 
trader  (distinguishing  those  who  have  executed 
the  said  deed  from  those  who  have  not  executed 
the  same) ;  and  such  certificate  shall  thereupon 
be  primd/itcie  evidence  that  the  said  deea  of 
arrangement  has  been  duly  executed  by  seven- 
eights  in  number  and  value  of  the  sai^  credi- 
tors,  according  to  the  meaning  of  this  statute ; 


tod  such  certifieale  shall  be  three  Ciraetf  SnC'^ 
cessively  published  in  the  London  Gaxette  ; 
but  any  creditor  or  other  person  whom  the 
same  may  concern  shall  be  at  liberty  by  auffi- 
cient  evidence  ti»  prove  the  contrary  withia 
three  mondis  after  the  last  of  such  insertions. 

158.  That  any  creditor  who  shall  seek  to  take 
the  benefit  of  such  part  of  this  act  aa  relates  to 
such  deeds  of  arrangement  as  aforesaid »  shall 
lodge  with  the  principal  Registrar  of  the  Court 
of  Review,  a  list  of  all  debts  due  or  growini^ 
due  by  him,  accompanied  by  an  affidavit,  veri> 
fying  to  the  best  of  the  trader's  knowledge  and 
belief,  the  amount  thereof,  and  stating  which 
of  the  creditors  are  resident  in  the  united 
kingdom,  and  which  are  abroad,  and  that  the 
same  shall  be  filed  in  the  said  Court  of  Review  ; 
and  that  any  omission  in  the  said  list  which 
shfdl  appear  to  the  said  Court  to  have  been  made 
through  the  culpable  negligence  or  fraud,  or- 
evil  intention  of  such  tnatr,  shall  deprive  such 
trader  of  the  benefit  of  all  provisions  made  for 
his  relief  and  discharge  in  any  such  deed  as 
aforesaid;  but  any  omission  or  incorrectnes6 
in  the  amount  of  the  debts  in  the  said  list,  as 
to  other  persons,  shall  not  defeat  <Mr  otherwise 
affect  such  deed. 

159.  That  all  creditors  of  a  trader,  taking 
the  benefit  of  such  parts  of  this  act  as  relates 
to  such  deeds  of  arrangement  as  aforesaid, 
shall  have  the  same  rights  respectively  as  to 
set-off,  mutual  credit,  lien  and  priority ;  and 
joint  and  separate  assets  shall  l>e  distributed 
in  like  manner  as  under  a  fiat  in  bankruptcy ; 
and  no  creditor  shall  be  prejudiced  or  affected 
by  being  a  party  to  such  deed,  or  by  such  deed 
being  obligatory  upon  him  as  to  his  right  or 
remedy  against  any  person  other  than  such 
trader,  and  every  person  who  could  be  entitled 
to  prove  under  a  fiat  in  bankruptcy  against 
any  such  trader,  shall  be  deemed  a  creditor 
within  the  meaning  of  this  statute. 

160.  That  every  trader,  creditor,  and  other 
person  who  shall  take  the  benefit  of  such  part 
of  this  act  as  relates  to  such  deeds  of  arrange  • 
ment  as  aforesaid,  or  shall  do  or  assent  to  any 
thingin  pursuance  thereof,or  on  whom  such  deed 
of  arrangementas aforesaid  shall  be,  orappear  to 
be  obligatory,  as  herein  provided,  or  who  shall 
claim  or  wittdiold  any  real  or  personal  estate, 
right  or  interest,  winch  shall  actually  or  i^>- 
parently  belong  to  such  trader,  or  be  liable  to 
be  distributed  among  his  creditors,  and  also 
every  agreement,  deed,  composition,  arrange- 
ment, act,  matter,  and  thing  whatsoever,  enter- 
ed into,  executed  or  done,  under  or  in  pursu- 
ance of  such  part  of  this  act  as  aforesaid,  or  to 
which  such  part  of  this  act  as  aforesaid  shall 
extend,  or  which  shall  relate  to  an^^  trader 
taking  the  benefit  of  such  part  of  this  act  as 
aforesaid,  or  to  his  estate,  shall  be  under  the 
jurisdiction  of  the  Court  of  Review,  and  amen- 
able accordingly  on  petition  or  motion  made  to 
the  said  Court,  which  shall  make  such  order 
therein  as  to  the  said  Court  shall  seem  just. 

170.  That  it  shall  be  lawful  for  the  Lords 
Commissioners  of  his  Majesty's  Treasunr  for 
the  time  being,  or  any  three  or  more  of  tnem« 
and  they  are  hereby  requved,  within  the  space 
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of  twdvtt  calendar  months  next  after  the  pass- 
ing of  this  act,  by  examination  on  oath  or  other- 
wise, (which  oath  they  and  each  of  them  are 
and  18  herei^  authorised  to  administer,)  to  as- 
certain if  any»  and  if  any,  what  compensation 
ou/(ht  to  be  made  to  all  or  any  officer  who  may 
chum  compensation  for  any  loss  alleged  to  have 
been  sustained  by  them  by  reason  of  this  act, 
the  said  Commissioners,  having  regard  to  the 
conditions  on  which  the  appointment  of  any 
soch  officer  was  made,  or  to  any  notice  which 
at  the  time  of  such  appointment  may  have  been 
given  to  such  officer,  that  such  office  was  to  be 
holden  subject  to  any  provision  by  parliament 
for  the  abolition  or  regulation  thereof;  and 
that  in  all  cases  in  which  it  shall  appear  to  the 
said  Lords  Commissioners  that  compensation 
ought  to  be  granted,  it  shall  be  lawful  for  the 
said  Lords  Commissioners,  or  any  three  or 
more  of  them,  by  warrant  under  their  hands, 
to  order  or  direct  that  such  annual  or  other 
compensation  as  aforesaid,  or  any  of  them,  as 
to  the  said  Lords  Commissioners  in  their  dis- 
cretion shall  seem  just  and  reasonable ;  and  all 
such  compensations,  whether  annual  or  in 
gross,  shall  be  issued  and  paid  and  payable  out 
of  the  said  Fee  Fund. 


EQUITABLE  ASSIGNMENTS.— 
NOTICE. 


Iw  a  former  volume  (voL  9,  p.  101,  tit.  Dis- 
puted Decisions,  Smith  v.  Smiih,  2  Cr.  &  Mee. 
231 ;  8  L.  0. 3'i7)>  some  remarks  will  be  found 
upon  the  doctrine  of  notice  requisite  to  be 
given  on  assignments  of  equitable  interests  in 
funds  in  the  jiands  of  third  parties.  The  ob- 
ject of  that  discussion  was  to  show  in  how 
hazardous  a  position  a  purchaser  of  such  in- 
terests was  placed,  however  honest  his  dealings 
mi^ht  be,  m  case  he  should  neglect  to  give 
notice  to  the  persons  in  whose  hands  the  funds 
vested. 

It  will  not  be  denied,  that  where  a  person 
incurs  a  hazard  in  buying  a  particular  species 
of  property,  in  proportion  to  that  hazard  will 
the  property  be  deteriorated  in  value.  All 
doctrines  t&erefore  which  a  Court  of  E^iuity 
lays  down  should  proceed  with  the  utmost 
caution,  where  the  value  of  property  in  the 
hands  of  the  beneficial .  owner  may  thereby 
become  of  no  value  at  all. 

How  far  this  doctrine  of  notice  may  have 
this  effect,^  has  in  some  measure  been  shewn  ; 
for  admitting  notice  to  be  actually  requisite, 
the  case  of  Smiih  v.  Smith  has  shown  how  very 
easily  such  notice  may  be  lost ;  for  if  a  verbal 
notice  be  given  to  one  of  two  trustees,  how 
easily  may  the  trace  of  such  notice  be  lost,  by 
the  death  or  removal  of  suchparty 
^  This  doctrine  of  notice  called  loudly  for  a  de- 
cinon  of  the  House  of  Lords;  and  sucn  decision 
has  at  len^h  taken  place  (24th  June),  but  con- 
trary  to  what  might  have  been  wished  for  or  ex- 
pected. The  case  (Foiler  v,  Cockeretl)  was  this: 
The  present  Duke  of  JVlarlburough,  then  ,the 


Marquis  of  Blandford,  along  with  the  lateDuke, 
conveyed  certain  estates  to  trustees  for  sale,  to 
raise  money  to  pay  off  debts  of  the  pre^ient 
Duke,  and  to  hold  the  surplus  in  certain  pro- 
portions for  the  late  and  present  Duke,  and 
subject  to  such  trust,  the  property  was  tu  be 
held  in  trust  for  the  late  Duke  for  life,  with 
remainder  to  the  present  Duke  in  fee.  During 
the  existence  of  the  above  trusts,  the  present 
Duke  granted  annuities  to  several  persons, 
uith  powers  of  distress,  and  a  term  to  a  trus- 
tee, to  commence  on  the  death  of  the  late 
Duke.  So  notice  was  given  at  the  time  of 
these  annuities  to  the  trustees  under  the  first 
deed,  nor  did  it  appear  that  the  annuitants 
were  aware  of  such  trust  deed.  At  a  later 
period  the  present  Duke  assigned  all  his  in- 
terest in  the  money  to  arise  by  sale,  and  all 
interest  in  the  property,  to  Sir  C.  Cockerell, 
by  way  of  a  security  for  money  advanced.  No 
notice  of  this  latter  deed  was  given  to  the  trus- 
tees under  the  first  deed  for  four  or  five  years; 
but  it  was  afterwards  given,  prior  to  a  notice 
given  at  a  subsequent  period  by  the  first  an- 
nuitants. The  money  remaining  in  the  hands 
of  the  trustees,  a  bill  was  filed  to  establish  the 
rights  of  these  different  claimants ;  and  the 
master  having  reported  that  the  first  annuitant 
had  the  preference,  notwithstanding  the  prior 
notice,  an  exception  was  taken  to  this  report ; 
and  on  argument  of  this  exception  before  Sir 
•/.  Leach,  he  held  it  good,  on  the  ground  of 
the  second  incumbrancer  having  gained  a  pri- 
ority by  reason  of  his  notice.  From  this  de- 
cision an  appeal  was  brought  before  the  House 
of  Lords ;  and  after  argument.  Lord  Lyndhurst 
(Lord  Brougham  assenting)  affirmed  the  de- 
cision of  Sir  J.  Leach,  on  the  doctrine  esta- 
blished by  the  cases  of  Dearltt  v.  Hull,  and 
Lweridge  v.  Ctntper,  3  Russ. 

Before  offering  a  few  remarks  on  the  se- 
cond head  of  this  paper,  a  few  remarks  on 
this  case  may  not  be  unacceptable,  although, 
as  most  of  the  readers  must  know,  that  a  decir 
sion  by  the  House  of  Lords  puts  an  end  to 
further  discussion  on  the  pointtben  before  them. 

On  reference  to  the  statement  of  the  above 
case,  it  will  be  found  that  there  is  nothing  to 
shew  that  the  first  annuitants  were  aware  of 
the  existence  of  the  trust  deed  ;  for  they  ap- 
pear to  have  been  dealing  with  the  present 
Duke  on  the  security  of  a  term  to  arise  on  the 
decease  of  the  late  Duke,  out  of  property,  to 
the  legal  estate  of  which  the  present  Duke  had 
no  doubt  shewn  a  title.  Without,  therefore, 
they  wilfully  shut  their  eyes  to  the  knowledge 
of  this  deed,  they  certiunly  seem  to  hnve  had  a 
preferable  claim  to  a  party  who  at  a  future 
time,  with  full  knowledge  of  the  trust  deed, 
advances  money  to  the  present  Duke,  and  yet 
neglects  to  give  notice  to  the  trustees  for  four 
or  five  years.  Nobody,  I  think,  will  argue, 
that  because  this  latter*  party  has  been  fortu- 
nate enough  to  get  a  notice  conveyed  to  the 
trustees  before  the  former  parties,  who  were 
less  awake  to  their  rights,  he  should  be  con- 
sidered as  standing  in  a  better  situation.  The 
matter  is  now  set  at  rest  by  a  decision  which 
cannot  further  be  disputed,  and  it  is  perhaps 
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.therefore  useless  to  say  more  upon  the  sob- 
ject. 

This  case  leads  to  the  making  a  few  remarks 
on  the  Appeal  Court  of  the  House  of  Lords, 
as  to  its  present  component  parts.  The  Lords 
who  sat  to  hear  the  present  appeal  were  Lords 
Lyndhurst  and  Brougham ;  the  former  of 
these  delivered  jud^jracnr,  the  latter  merely 
roncurrin{(.  Now  if  we  examine  the  cases  on 
the  subject  in  dispute,  we  shall  find  that  three 
out  of  four  of  them  are  Lord  Lyndhurst's  own 
decisions.  What  good,  therefore,  is  there 
arising  from  an  appeal  of  this  kind  ?  the  ob- 
ject of  an  appeed  not  being  so  much  a  rehear- 
ing, as  the  obtaining  (he  opinion  of  another 
judge,  who  has  not  the  feeling,  that  if  he  de- 
cides contrary  to  the  first  decision  he  thereby 
contradicts  his  own  judgment.  Lord  Lynd- 
hurst's  legal  character  stands  too  high  for  any 
one  to  believe  that  if  he  found  he  had  got 
wrong  he  would  l)e  ashamed  of  owning  it ;  but 
this  may  not  be  the  case  with  all.  Besides, 
I  conceive  it  to  be  a  great  hardship  on  a  man 
to  make  him  sit  in  review  on  his  own  judg- 
ments. It  is  all  very  well  to  allow  him,  if  he 
chooses,  to  be  present  on  such  appeal,  and  to 
explain  to  the  Appeal  Judge  his  particular 
reasons  for  the  decision  he  has  made ;  but  all, 
I  think,  will  own,  that  the  strongest  minds 
are  prejudiced  against  contradicting  them- 
selves, and  therefore  I  think  they  should  not 
be  obliged  to  do  it.  Lord  Eldon  has  sat  in 
the  House  of  Lords  and  heard  his  own  deci- 
sions reversed  by  Lords  IManiiers  and  Redes- 
dale,  without  remark.  This  I  think  is  far 
preferable  to  making  a  man  reverse  his  own 
decisions.  It  is,  howevcj,  singular,  that  so 
large  a  Court  of  Appeal  (the  Privy  Council) 
should  have  been  provided  for  matters  arising 
in  the  colouies,  vvhile  for  matters  arising  at 
home  we  arc  so  ill  supplied  as  in  the  Court  of 
Appeal  in  the  House  of  Lords.  JM. 
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INHERITANCE  ACT,  3  &  4  W.  4,  C.  106. 

"  And  be  it  further  enacted,  that  in  every 
case  descent  shall  be  traced  from  the  pur- 
chaser; and  to  the  intent  that  the  pedigree 
may  never  be  carried  further  back  than  the 
circumstances  of  the  case  and  the  nature  of 
the  title  shall  require,  the  person  last  entitled 
to  the  land  shull,  for  the  purposes  of  this  act, 
be  considered  to  have  lieen  the  purchaser 
thereof,  unless  it  shall  be  proved  that  he  in- 
herited  the  same,  in  which  case  the  person 
from  whom  he  inherited  the  same  shall  be 
considered  to  have  been  the  purchaser,  unless 
it  siiall  be  proved  that  he  inherited  the  same ; 
and  in  like  manner  the  last  person  from  whom 
the  land  shall  be  proved  to  have  been  inherited, 
shall  in  every  case  be  considered  to  have  been 
the  purchaser,  unless  it  shall  be  proved  that 
he  inheriiea  the  same  '»    3  &  4  W.  4,  c.  106, 


I(  WBi  with  no  little  surprise  that  I  nw  Che 
following  construction  put  upon  the  abote 
clause  of  Uie  Inheritance  Act,  by  a  corres- 
pondent in  your  niunber  of  27tb  June*  yiz.  that 
if  John  Stiles  died  {»eised  of  purchased  land» 
leaving  two  daughters,  one  of  whom  subse- 
quently dies  in  the  life-time  of  the  other,  inr 
testate,  leaving  two  daughters,  one  of  whom 
subsequently  dies  intestate,  her  share  would, 
by  virtue  of  the  above  clause,  become  divisible 
between  her  surviving  sister  and  her  atuit.  To 
this  is  added,  "  the  case  proposed  has  been 
overlooked  by  tlie  framers  of  the  act.  The 
omission  indeed  is  so  obvious,  that  in  all  pro- 
bability, shoidd  the  case  ever  come  before  the 
Court,  it  would  consider  itself  bound  to  allow 
the  general  policy  of  the  law  to  prevail,  and 
not  put  that  construction  upon  the  section 
which  would  manifestly  work  so  great  an  in- 
justice." This  construction  amounts  to  an 
humble  confession  that  your  corre^pondettt  is 
little  read  in  the  Chapter  of  Descents,  other- 
wise he  would  have  found,  that  previous  to  the 
above  act  the  same  result  would  have  followed^ 
if  he  was  now  right  in  his  present  coustruc- 
tion.  This  proves  how  requisite  it  is  to  know 
the  exact  state  of  the  law  at  the  passing  of  an 
act,  before  an  attempt  is  made  to  point  out 
errors  in  the  act. 

Let  us  then  consider  who  in  the  above  case 
would  have  been  die  party  entitled  previous 
to  the  act.  By  the  5th  Canon — "  On  failure 
of  lineal  descendants  or  issue  of  the  person 
last  seised,  the  inheritance  shall  descend  to 
his  collateral  relations,  being  u/the  blood  of 
ihtt  fir%t  purchaser."  To  find  out  who  this 
party  is,  we  must  resort  to  the  6th  Canon,  viz. 
''  that  the  collateral  heir  of  tbe  person  last 
seised  must  be  his  next  collateral  kinsman  of 
the  whole  blood."  I  shall  not  go  into  the 
number  of  the  parties,  and  their  relative  pon 
sitions  under  this  head  of  collateral  kinsmen ; 
it  being  sufficient  to  state,  that  in  the  first  de- 
gree stand  brothers  and  sisters  or  their  de- 
scendants^ and  in  the  second  stand  uncles  and 
aunts  or  their  descendants:  this  is  sufficient 
for  the  present  purpose.  What  difference 
then,  1  ask,  does  the  above  clause  make?  It 
merely  declares  (by  way  of  inducement),  that 
descent  shall  be  traced  from  the  purchaser. 
This  was  only  declaring  what  before  the  act 
was  the  case,  and  theretore  only  an  induce- 
ment to  what  follows  in  the  after  portion  of 
the  section,  viz.  the  preventing,  as  far  as  pos- 
sible, the  property  Irom  escheating,  by  dc* 
daring  that  the  last  person  entitied  should  be 
considered  as  the  purchaser,  unless  he  was 
proved  to  inherit  it,  &c. :  thus,  if  John  Stiles 
baring  land  by  descent  from  his  mother,  dies 
leaving  no  heirs  on  that  side,  the  land  would 
escheat,  sooner  than  go  to  the  father's  side :  if, 
on  the  contrary,  he  had  taken  by  purchase, 
both  lines  of  heirs  would  take  before  the  lord. 
The  object  o^  the  present  clause  was  to  throw 
upon  tne  lord  the  proof  of  shewing  a  descent 
from  a  quarter  where  all  the  heirs  had  failed  i 
and  in  default  of  his  so  doing,  it  should  go  as 
purchased  lands  would  go — in  both  lines.  Now 
if,  previous  to  the  act,  a  person  had  died  in- 
testate, without  issue   leaviu    an  auut  and  tbe 
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cMld  of  a  deceased  vncle,  \vould  any  one  con< 
tend  that  the  aunt  took  in  preference  to,  or 
divided  this  property  with  the  cousin,  merely 
because  the  uncle  chanced  to  be  dead  ?  Cer- 
tainly not.  But  yet  we  tind,  when  the  present 
tot  has  introduced  a  parent  as  a  nearer  rela- 
tion to  take  before  the  unole,  a  person  arguin^r 
that  the  descendant  of  the  mother,  t.  e.  the 
sister  of  the  deceased,  is  only  in  equal  degree 
with  the  aunt.  It  is  too  absurd  to  require 
farther  comment.  Compare  the  degrees  ac- 
cording to  the  civil  law:  from  the  deceased 
daughter  to  the  mother  is  one,  and  from  the 
ino&er  to  the  surnving  sister  is  two.  Now 
how  stands  the  aunt  from  the  daughter  ? — ^To 
mother  one ;  from  mother  to  her  father  (John 
Stiles)  two ;  I'rom  John  Stiles  to  the  aunt 
three.  Now  when  two  and  three  can  be 
shewn  to  be  the  same,  I  shall  be  willing  to 
suceumb  to  the  new  construction  of  descents. 
Aj^n,  according  to  the  new  doctrine,  if  John 
Stiles  died  seised,  leaving  two  granddaughters 
by  his  eldest  son,  and  a  son,  on  the  death  of 
one  of  the  daughters  the  son  would  take  in 
preference  to  the  other  daughter.  M .  T. 

REVIEW. 

The  Equity  Pleader:  comprising  all  usual 
Forms  of  Bills,  Answers g  Pleas,  Demur- 
rers, Interrogatories,  SfO.  By  a  Chancery 
Barrister.  Richards  &  Co.  1835. 
This  little  work  is  written  in  connection 
with  the  Chancery  Practice  published  by  the 
proprietors  of  this  work ;  although  it  is  not 
by  the  same  author.  It  appears  to  us  to  be 
carefully  executed,  and  we  have  no  doubt 
our  readers  will  find  it  useful.  In  the  works 
already  before  the  profession,  containing 
forms  of  Equity  PleiEidings,  the  bills,  an- 
swers, and  other  forms,  are  printed  from 
beginning  to  end  :  so  that,  if  a  form  for  a  par- 
ticular statement  or  charge  be  wanted,  the 
whole  bill,  or  perhaps  several  bills,  must  be 
read  before  it  can  be  found :  in  the  present 
work,  the  forms  of  all  usual  statements, 
prayers,  &c.  are  arranged  alphabetically,  so 
that  any  one  may  be  readily  found.  The 
notes  also  contain  much  use^l  matter,  con- 
cisely given.  More,  we  think,  will  be  learnt 
from  the  whole  work,  of  Equity  Pleading, 
than  fronoi  the  works  of  greater  pretensions. 
We  should  recommend  no  student  to  be 
without  it. 


LAW  OF  ATTORNEYS. 

ATTORNEYS  PRACTISING  IN  CHANCERY. 

The  following  case  may  be  of  use  to  our 
readers. 

Upon  the  taxations  of  costs  before  the  mas- 
ter, ID  pursuance  of  an  award,  it  was  discover- 
ed that  Mr.  Pattison,  the  solicitor  of  the  plain- 
tiffs, although  an  attorney  in  the  Court  of 
Common  Pleas,  had  not  been  admitted  a  solici- 
tor in  the  Court  of  Chancery ;  and  it  is  there- 
upon ittj^isted  on   the  part  of  the  petitioner. 


tiiat  on  the  taxation  Mr.  Pattison,  should  he 
allowed  those  fees  only  which  he  had  paid  to 
the  clerk  io  court.  The  master,  however, 
overruled  this  objection,  and  proceeded  to  tax 
the  costs  as  if  Mr.  Pattison,  had  been  actually 
a  solicitor,  upon  the  ground  that  Messrs. 
Brooksbauk  and  Earn,  his  agents,  being  solicitors 
in  the  cause,  Mr.  Pattison,  in  consequence,  ob- 
tained a  sum  out  of  Court,  in  part  of  the  a- 
mount  of  the  bilU  so  taxed,  and  the  petitioner, 
in  order  to  avoid  an  attachment,  was  compelled 
to  pay  the  sum  of  94/.  for  the  residue  of  the 
taxed  costs.  The  petitioner  prayed  that  the 
master  might  review  his  taxation,  and  that  Mr. 
PattiMon  might  be  allowed  those  fees  only  which 
had  been  paid  by  him  to  his  clerk  in  court,  or 
that  he  might  replace  in  court,  and  repay  to 
the  petitioner  what  he  had  improperlv  received. 

It  was  admitted  at  the  bar,  that  Mr.  Pattison 
was  not  a  solicitor,  and  that  Messrs.  Brooks- 
bank  and  Earn,  who  aeted  as  his  agents,  were 
not  aware  of  that  fact. 

In  support  of  the  petition  the  following 
cases  were  cited  ;  Prebfde  v.  Boghurgt,  1  Russ. 
&  M.  744  ;  Coatesv.  Hmekvard,  1  Russ.  &  M. 
746;  Sumner  v.  Ridsficay,  1  Russ.  &  M.  748. 

Against  the  petition  it  was  contended,  that 
by  the  2  G.  2,  c.  53,  s.  10,  an  attorney  was  at 
liberty  to  prai'tise  in  the  Court  of  Chancery  !)i 
the  name  of  a  solicitor,  as  his  agent ;  and  fur- 
ther, that  the  petitioner  could  not  avail  himself 
of  the  objection  that  Mr.  Pattison  was  not  a 
solicitor,  the  client  who  employed  Mr.  Patti- 
son being  alone  competent  to  raise  that  objection. 

The  Master  of  the  lUlls. — I  have  read  the 
tenth  section  of  2  0.  2,  c.  23,  with  great  atten- 
tion. It  is  clear  that  it  contains  no  provision 
to  enalde  an  attorney -to  practise  in  the  name 
of  a  solicitor,  as  his  agent.  A  solicitor  may,  un- 
der that  section  of  the  act,  practise  in  the  name 
of  an  attorney,  as  his  agent ;  but  an  attorney 
cannot  practise  in  the  name  of  a  solicitor. 
There  is  here  no  doubt  that  Mr.  Pattison  did 
conduct  the  suit  of  his  client  by  his  agents, 
who  were  solicitors,  and  who  were  not  aware 
that  Mr.  Pattison  did  not  himself  fill  the  cha- 
racter of  a  solicitor.  1  am  of  opinion,  therefore, 
that  the  case  of  Mr.  Pattison  falls  within  the 
effect  of  the  decisions  to  which  I  have  been 
referred.  The  only  difference  between  this  and 
the  cases  cited  is,  wat  in  those  cases  the  client 
sought  relief  against  the  attorney  who  had  act- 
ed as  his  solicitor ;  and  here  it  is  not  the  client, 
but  it  is  the  person  who  is  ordered  to  indemni- 
fy the  client  in  respect  of  the  costs ;  and  the 
question  is,  what  costs,  under  such  an  order, 
is  this  party  to  pay  ?  He  is  to  pay  the  costs  whldi 
the  client  is  legidly  bound  to  pay.  The  client 
was  not  legally  compellable  to  pay  to  Mr.  Pftt- 
tison  more  than  the  fees  which  Mr.  Pattison 
had  by  his  agent  paid  to  his  clerk  in  court ; 
and  these,  therefore,  are  the  only  sums  in  res- 
pect of  which  the  petitioner  is  Uable.  Let  the 
master  review  his  report,  allowing  to  Mr.  Pat- 
tison those  fees  only  which  he  has  paid  to  his 
clerk  in  court,  and  Mr.  Pattison  roust  repay 
what,  upon  such  review,  it  shall  be  found  that 
he  has'  improperly  received  out  of  Court,  or 
from  the  iietitioner.  Hockley  v.  Bantock,  2 
M.&K.437. 
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PRACTICE. — PLEA  OF  ADVERSE  POSSESSION. — 
PRODUCTION  OF  DOCUMENTS. 

To  a  bill  making  title  as  heir  under  a  limi- 
tation over  in  a  trill,  and  charging  that 
there  were  in  the  defendant  possemon 
documents  which  wonlH  shew  the  truth  of 
the  statements  in  the  hill,  a  plea  of  adverse 
possession  for  seventh-three  years  was  put 
in  :  Held,  that  such  plea  was  df/ective,  in 
Hot  setting  forth  the  circumstances  o/ ad- 
verse possession,  and  in  not  being  accom- 
panied with  an  answer  to  the  charge  of  the 
possession  of  the  documents. 
Documents  relating  to  an  estate,  the  subfect 
of  the  suit,  are  referred  to  in  defendant's 
answer,  and  admitted  to  be  in  his  possession, 
hut  denied  to  be  of  any  use  to  the  plaintiff : 
the  Court  will,  up*tn  motion,  before  the 
hearing  of  the  cause,  order  them  to  be  de- 
posited with  the  master  or  clerk  in  court 
for  the  plaintiff's  inspection. 
The  plaintiff^  by  his  bill  filed  in  1833,  and 
Afterwards  amended,  stated  himself  to  be  the 
heir  at  law  of  one  John  Hardiiian,  who  died 
in  \7bb,  and  who,  by  his  will  dated  in  1/54, 
devised  his  undivided  moiety  of  a  fee  simph* 
estate  in  Lancashire  (in  default  of  issue  of  his 
own  body,  and  of  issue  of  his  nephews  therein 
mentioned,  which  events  happened)    to    his 
right  heirs  for  ever,  subject  to  a  term  for  99 
years  given  by  his  said  will  in  the  premises 
to  the  testator's  executors,  in  trust  to  enable 
the  devisees  of  the  said  estate  successively*  as 
they  should  come  into  possession  thereof,  to 
joiDtiuv  their  wives,  and  raise  portions  for 
younger  children,  and  in  the  mean  time  to 
attend   the   inheritance.      The    bill    further 
stated,  tliat  the  testator's  widow,  aud  his  bro- 
tiler's  widow  (who  was  entitled  to  the  other 
moiety  of  the  estate),  both  named  executrixes 
in  the  will,   proved  the  same,  received  the 
rents  of  the  estate  as  trustees  of  the  said  term, 
during  their  lives,  and  granted  leases  of  the 
same,  and  that  their  lessees  continued  in  pos- 
session under  such  leases  until  1815,  paving 
rents  up  to  that  time  to  the  testator's  wiJow, 
the  surviving  executrix,  or  her  executors,  in 
whom  the  term  became  vested  on  her  death  in 
1795;  and  it  also  stated  that  the  defendant 
Ellames,  from  and  after  1815,  was  in  posses- 
sion of  both  moieties  of  the  estate,  and  for 
some  years  accounted  to  the  representatives 
of  the  testator's  widow  for  the  rents  of  hia 
moiety,  but  had  lately  refused  to  do  so,  alleging 
that  he  had  purchased  the  estate.    Tlie  pLiin- 
tiff,  after  deauc'-^g  his  title  as  heir  at  law  of 
the  testator,  and  stating  that  he  had  obtained 
letters  of  administration  to  his   father   aud 
grandfather,  who  died  respectively  in  1822 
and  in  1786,  and  thereby  became  their  personal 
representative,  stated  that  as  such  heir  he  was 
entitled  to  the  said  moiety  of  the  said  estate, 
and  as  such  representative  he  was  entitled  to 


the  rente  thereof  in  the  hands  of  the  exeeo- 
trix's  representatives,  and  of  the  defendant 
Ellames ;  and  he  prayed  for  a  declaratiou  of 
the  Court  to  that  etfect,  and  for  an  account, 
die.  &c.  The  bill  charged  against  the  defend- 
ant Ellames,  that  he  had  at  the  time  of  his  pre- 
tended purchase,  notice  of  the  limitation  in 
the  said  will  in  favour  of  the  testator's  heirs, 
and  of  the  pUintififs  right,  and  of  the  trusts  of 
the  term ;  and  it  alleged,  that  he  and  the  other 
defendante  (the  representatives  of  the  execu- 
trix) had  in  their  possession  various  documents 
relatinir  to  the  estate,  which  if  produced  would 
shew  the  phuntiff's  title,  and  the  truth  of  the 
statemente  in  his  bill. 

To  this  bill  the  defendant  Ellames  put  in  a 
plea  of  adverse  possession  ever  since  1759; 
and  that  plea  having  come  on  to  be  argued 
before  the  Vice-Chancellur,  was  overruled  by 
his  Honor,  on  the  grounds, ySr</,  that  it  should 
state  such  circumstances  as  would  enable  the 
plaintiff  to  know  what  facte  he  would  have  to 
prove  when  required  to  meet  the  truth  of  the 
plea ;  and  secondly,  that  it  was  further  defec- 
tive, in  not  being  accompanied  with  an  answer 
to  the  allegations  in  the  bill  as  to  documents 
being  in  defendant's  possession  shewing  the 
truth  of  the  matters  stated  in  the  bill. 

I'he  defendant  Ellames  appealed  to  the  Court 
of  Chancery.  Lord  Chancdlor  Brougham  af- 
firmed the  decision  below,  overruling  the  plea, 
and  gave  in  writing  his  reasons  for  his  judg- 
ment, which  is  not  yet  reported ;  but  the  teuor 
of  it  may  be  inferred  from  the  reference  made 
to  it  by  his  Lordship  in  moving  judgment  in 
the  House  of  Lords  some  days  after,  in  an 
appeal  there  on  a  plea  of  heir  es  parte  paterni, 
to  a  bill  claiming  title  ex  parte  matemtl,  in 
Harland  v.  Emerson,*'  where  the  recent  deci- 
sions on  those  pleas  are  cited. 

The  defendant  then  put  in  an  answer  to  the 
bill,  and  with  respect  to  the  documents  charged 
to  be  in  his  possession,  he  stated  some,  aud 
craved  leave  to  refer  to  others  in  his  posses- 
sion, in  the  usual  terms  of  such  reference  in 
an  answer.  On  a  motion,  without  notice,  at 
the  Rolls,  an  order  was  made  on  the  defendant 
to  deposit  the  documents  so  referred  to  with 
the  master  or  clerk  in  court,  for  the  inspection 
of  the  plaintiff.  This  was  a  motion  to  dis- 
charge that  order. 

Mr.  Kindersley,  Mr.  Wigram,  and  Mr. 
Booth,  in  support  of  the  motion. — A  mere 
reference  to  deeds  in  an  answer  will  not  justify 
the  Court  in  ordering  the  production  of  them 
before  the  hearing  of  the  cause.  Speirkt  s, 
Muntriou>  If  they  are  material  to  the  plidn- 
tiff's  case,  he  should  file  a  bill  of  discovery. 
Those  words  of  reference  occur  in  all  answers, 
and  if  production  should  follow  such  refer- 
ence, no  man's  title  deeds  could  be  safe.  Dis- 
covery of  documents  is  for  the  purpose  of 
aiding  a  plaintiff's  title  at  law ;  but  an  heir  at 
law,  claiming  as  such,  cannot  be  aided  by  the 
production  of  a  will  or  conveyance  or  other 
deed.    It  is  decided  that  he  has  oii  right  to 
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iloeds  ia  ike  pofisession  of  devUees.  Sha/U- 
bury  V.  Jrrowsmfih ;  Burion  v.  Perkins,^  The 
plaintiff's  title  as  heir  is  not  denied  here,  and 
be  reanires  no  aid  from  the  defendants  to 
prove  iL  It  is  a  rule  of  Courts  of  Equity,  in 
ordering  the  production  of  papers  for  a  plain- 
tiff, not  to  give  those  which  constitute  the 
evidence  of  the  defendant's  title,  and  the 
Coorts  never  order  production  unless  the  iu- 
ssmment  is  neces:iary  to  plaintiff'*?  case.  Evans 
V.  iUehnrds  ;^  Sampson  v.  Swellenham,^ 

Mr.  Jacob  and  Mr.  G,  Richards,  contrh. — 
There  are  three  states  of  circumstances  in 
which  applications  of  this  sort  are  made  and 
gmnted— ^r«r,  where  the  parties  litigant  have 
a  common  property  or  interest  in  the  documents 
cidled  for,  as  joint  tenant,  tenants  in  common, 
partners  in  trade,  &c. ;  seeowily,  where  the 
ilocoments  relate  and  are  material  to  the  case 
of  the  party  calliug  for  them ;  and,  thirdly, 
where  tney  are  referred  to  in  the  answer,  and 
80  made  part  and  parcel  of  the  answer.  The 
practice  mth  draftsmen  is  not  to  refer  to  any 
deeds  which  they  wish  not  to  be  produced. 
Documents  are  seldom  stated  in  hecc  verba  in 
pleadings,  but  the  effect  of  them  is  stated,  and 
they  are  then  referred  to  for  the  greater  accu- 
racy; and  such  reference  is  made,  first,  to 
save  the  party  answering  from  the  conse- 
quences or  perjury ;  and,  secondly,  to  protect 
him  from  damage  to  his  own  interest  by  any 
misstatement  of  their  effect,  and  to  avoid  ex- 
ceptions to  the  answer.  The  principle  on 
wluch  the  Courts  act  in  ordering  the  produc- 
tion of  documents,  whether  on  motion  or  on 
cross-bill  for  discovery,  is,  that  a  party  is  en- 
titled to  all  the  evidence  necessary  before  the 
hearing  of  his  case  on  the  merits ;  for,  if  not 
commtinicated  until  then,  he  may  be  taken  by 
anrprise,  or  may  lose  all  benefit  from  a  mere 
inspection  or  Mfer  in  Court  during  the  argu- 
ment ;  and  the  slightest  reference  in  an  answer 
to  documents  entitles  a  plaintiff  to  an  inspec- 
tion of  them.  Bolton  v.  Corporation  of  Liver- 
pool^ The  Princess  offFales  v.  Earl  o/Liver- 
pool;K  Ellon  v.  fFalton;^  Bellison  v.  Farring- 
don} 

8ir  Launcelot  Shndwell. — ^The  defendant,  in 
one  part  of  his  answer,  craved  leave  to  refer  to 
a  cerUun  indenture,  which,  in  a  subsequent 
part,  he  denies  to  be  of  any  use  in  establishing 
the  pUdntiff's  title.  It  was  argued  on  behalf 
of  the  defendant,  that  this  indenture  was  not  a 
«ut  of  the  answer,  but  was  merely  referred  to. 
Deeds  and  other  documents  may  be  stated  in 
aa  answer  in  hac  verba,  or  they  may  be  sche- 
duled, in  neither  of  which  cases  are  they 
ordered  to  be  produced  until  the  hearing,  or 
they  may  be  only  referred  to.  There  are  three 
modes  of  such  reference  in  an  answer;  the 
docnments  may  be  referred  to  and  admitted  to 
be  in  the  defendant's  possession,  custody,  or 
power;  or  they  may  be  referred  to  as  not  in 


his  possession  or  power;    ot  they  may  be 
merely  referred  to.    If  documents  referred  to 
and  admitted  to  be  in  defendant's  possession — 
which  is  the  case  here,  although  mixed  up  in 
the  arguments  with  questions  of  a  different 
nature — relate  solely  to  the  defendant's  title, 
they  are  not  to  be  produced  to  the  plaintiff. 
That  doctrine  is  laia  down  in  two  cases  in  the 
Court  of  Exchequer,  Benson  v.  BUgh}  and 
Hickins  v.  fAfWf^  and  it  is  supported  by  the 
late  Master  of  the  Rolls,  when  he  was  Vice 
Chancellor,  in  Jones  v.  Lewis \    If  the  docu- 
ments referred  to  are  not  admitted  to  be  in 
the  defendant's  possession,  it  is  clear  the  Court 
cannot  order  him  to  produce  them,  unless  it 
turns  out  that  the  defendant  has  power  over 
the  person  who  possesses  them.    In  Darwin 
V.  Clarke,^  where  the  answer  admitted  the 
execution  of  an  instrument  and  craved  leave . 
to  refer  to  it  when  produced,  but  did  not  admit 
it  to  be  in  the  possession  or  power  of  the  de- 
fendant. Lord  Eldon  refused  to  order  the  pro- 
duction of  it.    The  same  learned  Lord  went 
further  in  the  case  of  j4 thins  v.  IVright,^  in 
refusing  a  motion  for  the  production  of  a 
document,  although  referred  to  in  the  answer 
as  in  the  defendant's  possession,  but  not  de- 
scribed, nor  offered  lo  be  produced—a  deci- 
sion which  is  not  consistent  with  his  Lord- 
ship's order  in  the  subsequent  case  of  Evans  v. 
Riohurdg,^  or  other  cases  under  this  head. 
When  the  deed  or  other  instrument  is  referred 
to  and  in  the  defendant's  possession,  and  not 
exposing  his  own  title,  it  appears  to  be  long 
the  practice  to  order  the  production  of  it.    In 
the  case  of  Herbert  and  other »  v.  Thf  Dean 
and  Chapter  of  ff^estminster,P  Lord  Mncales- 
field  saia,  *'  Since  the  plaintiffs  in  their  answer 
to  the  cross  bill  referred  to  vestry  books,  by 
that  means  making  them  part  of  their  answer, 
for  that  reason  the  Court  ought  to  let  the  de- 
fendants see  them,  otherwise  there  would  be 
no  relying  on  the  answer  of  those  who  are 
guarding  themselves  l>y  reference  for  fear  of 
a  mistake  and  to  avoid  exceptions  to  their  an- 
swer;  wherefore,  let  the  plaintiffs  bring  the 
vestry  books  before  the  Master,  and  let  the 
defendants  take  copies,  if  they  please,  to  the 
intent  that  the  cause  may  come  more  fidly  be- 
fore the  Court  at  the  hearing."    In  the  case  of 
Bettisftn  v.  Farrinvdon^  it  was  laid  down  that 
defendants,  by  re^rring  to  deeds  in  their  an- 
swer, made  t^em  part  thereof;  other  cases  in 
the  second  and  third  volumes  of  Pere  Williams 
are  not  of  the  same  authority.    But  the  doc- 
trine is  fully  supported  by  Lord  Eldon,  in  the 
case  of  Mar^h  v.  Sibbald,^  where  his  Lordship 
said  every  pa^er,  book,  letter,  &c.  referred  to 
in  an  answer  is  incorporated  in  the  answer  and 
made  part  of  it,  and  may  be  read  with  the  an- 
swer, if  the  plaintiff  can  shew  that  it  is  in 
effect  and  substance  part  of  the  answer.     I  am 
clear  in  my  view  of  the  cases,  that  when  a  de- 
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fendant  charj^es  himself  with  being  the  deposi- 
tary of  documents  by  referring  to  them  in  his 
answer,  the  Court  will  order  him  to  produce 
them  for  the  convenient  inspection  of  the 
plaintiff,  before  the  hearing  of  the  cause  on 
the  merits.  It  is  only  consistent  with  justice 
that  if  the  defendant  refer  to  a  deed  so  as  to 
make  it  part  of  his  answer,  the  plaintiff  ought 
to  know  as  well  what  that  part  of  the  answer 
is,  before  the  hearing,  as  any  other  part  of  ihe 
answer,  and  the  defendant  is  bound,  therefore, 
to  produce  it,  as  if  it  were  recited.  I  have 
communicated  with  my  Lords  Commissioners 
on  this  point,  and  we  are  of  opinion,  for  those 
reasons  which  I  have  here  stated,  that  this 
motion  ought  to  be  refused,  with  costs. 

Hardmnn  v.  Ellumes  and  others,  at  West- 
minster, before  the  Lords  Commissioners  of 
the  Great  Seal,  May  2d  and  9th,  1835. 


lltnQ'i^  Bcnrl)  ^riictice  Court. 

WRIT  OF  CA.  8A.— CORONBR. — INTEREST  OF 
SHERIFF. — llECORD. 

The /act  of  ihe  sheriffs  e  being  inter  eeied  in  a 
cause  need  not  he  set  forth  on  a  trrit  of 
ca.  sa.  directed  to  the  coroner,  nor  is  it  ne- 
cessary  that  that  circumstance  should  he 
sheirn  on  record  before  suing  out  such  a 
writ. 

The  defendant,  being  already  in  custody  at 
the  suit  of  another,  is  sufficiently  charged 
in  execution,  if  the  writ  be  indorsed  by  the 
coroner,  and  carried  by  him  to  the  gaoler. 

In  this  case  the  defendant  had  been  taken 
on  a  writ  of  capias,  which  was  directed  to  the 

glaintifi*,  in  his  capacity  of  high-sheriff;  but  he 
ad  tubaequeutly  escaped,  and  the  plaintiff  was 
then  aiittd,  and  was  eventually  compelled  to  pay 
the  amount  due  by  defendant.  That  sum  was 
then  sought  to  be  recovered  of  him  by  the 
sheriff,  to  whom  he  gave  a  cognovit,  and  a 
ea,  sa.  was  subsequently  sued  out,  but  the 
sheriff  being  a  partv  interested  it  was  directed 
to  the  coroner  of  tne  county.  The  defendant 
was  at  this  time  in  custody  in  the  county  gaol 
on  another  suit,  and  the  coroner  therefore  did 
not  make  out  his  usual  warrant,  but  merely 
indorsed  the  writ,  and  carried  it  to  the  keeper 
of  the  gaol.  A  rule  nisi  had  under  these  cir- 
cumstances been  obtained,  on  the  ground  that 
as  there  was  no  mention  made  of  tlie  sheriff's 
being  interested,  there  appeared  no  reason 
why  the  writ  should  not  have  been  directed  to 
him,  instead  of  the  coroner.  Another  objec- 
tion taken  to  the  proceedings  was,  that  the 
defendant  had  not  in  point  of  ^act  been  charged 
in  custody  upon  the  writ  of  ca,  sa. 

Cause  was  now  shewn  against  this  rule, 
when  it  was  contended,  that  inasmuch  as  there 
was  no  authority  to  shew  the  necessity  for  set- 
ting forth  the  interest  of  the  sheriff  in  the  writ, 
it  would  be  sufficient  if  that  were  explained  on 
the  record.  The  second  objection  must  also 
fall,  because,  as  the  defendant  was  already  in 
custody,  the  only  step  to  be  taken  by  the 
coroner  was  to  indorse  the  writ,  and  carry  it 


to  the  gaoler  In  whose  keeping  the  defendant 
was. 

The  Court  thought  there  was  no  necessity 
for  suggesting  on  the  writ  of  ca,  sa.  that  the 
sherii  wus  interested,  if  that  ^vcre  done  on  the 
record.  The  writ  could  only  be  directed  to 
the  coroner  by  law  when  the  sheriff  had  an  in- 
terest in  the  case.  With  regard  to  the  second 
objection,  the  coroner  had  done  all  that  he 
could  under  the  circumstances;  the  defendant 
being  already  in  gaol  it  would  be  useless  for 
him  to  make  out  his  warrant. 

Rule  discharged.— Z^,/r*/c//i  v.  Trutch,  T.  T. 
1836.    K.  B.  P.C. 


prisoner's   DISCHAROB. — ^DBBT. — NOTICE. — 
.  RULE  NISK 

A  prisaner  seetring  his  discharge  under  48  G. 
3,  c,  123,  for  a  debt  under  20/.,  must  give 
ten  dfiys^  notice  of  his  intention  to  apply, 
or  the  rule  in  thejlrst  inttance  can  only  be 
nisi. 

A  rule  was  moved  for  for  the  discharge  of 
the  defendant,  who  had  been  in  custody  for 
twelve  months,  for  a  debt  not  exceeding  2(V. 
It  appeared  from  the  alfidavits.  thnt  every 
rec^uisite  step  had  been  taken,  except  that  of 
givmg  ten  davs'  notice  pursuant  to  the  rule  1 
Reg.  Gen.  H.  T.  2  W.  4,  s.  90.  The  only 
question  now  was,  whether,  as  no  notice  had 
been  given,  he  was  entitled  to  a  rule  absolute 
for  his  discharge,  or  only  a  rule  nisi. 

The  Court  thought  that  as  the  proper  notice 
had  not  been  served,  the  rule  must  be  nisi  in 
the  firbt  instance. 

Rule  ttfsi  accordingly. — JlUore  v.  Clay,  T.  T. 
1835.     K.  B.  P.  C. 


AFFIDAVIT. — DEBT. — INTEREST.— AG  K££- 
MENT. 

In  an  affidavit  for  debt  and  interest^  ihe  latter 
must  be  shewn  to  be  due  upon  a  special 
agreement, 

A  rule  had  been  obtained  for  the  discharge 
of  the  defendant,  who  was  in  custodv,  on  the 

rund  of  the  affidavit  of  debt  being  defective, 
the  first  part  of  the  affidavit  it  was  stated, 
that  the  defendant  was  indebted  to  the  plain- 
tiffs in  the  sum  of  112/.,  for  principal  and  in- 
terest on  a  joint  and  several  promissory  note 
for  100/.,  drawn  by  the  defendant,  and  payable 
to  the  plaintiffs,  with  lawful  interest  for  the 
same.  The  latter  part  of  the  affidarit  also 
stated  that  he  was  further  hidebted  in  the  sum 
of  259/.  for  money  lent,  advanced,  and  ex- 
pended by  the  plaintiffs  at  his  desire,  and  for 
money  diie  and  payable  from  him  for  interest 
upon  and  foHiearance  of  divers  large  sums  of 
money  due  aud  payable  from  the  defendant  to 
the  plaintiffs. 

It  was  contended,  that  the  claim  to  interest 
was  not  shewn  in  the  latter  part  of  the  affidavit 
sufficiently  clearly,  thare  being  no  agreement  to 
pay  interest  stated. 

Cause  was  now  shewn,  when  it  was  submit- 
ted, that  the  right  to  Interest  was  explained  as 
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clcarlr  aa  the  circumstaoGes  of  the  case  re- 
quired. The  interest  being  generally  claimed, 
ii  should  be  presumed  to  be  legal.  A  case 
was  cited,  where  an  affidavit  of  debt  claiming 
interest  was  held  to  be  good,  although  it 
neither  shewed  the  amount  of  the  original 
de  t,  nor  the  period  when  the  interest  began  to 
run. 

On  the  other  hand  it  was  contended,  that 
a  plaintiff  should  clearly  shew  his  claim  to  be 
l^ood,  in  order  to  hold  a  defendant  to  bail.  A 
defendant,  it  had  long  ago  been  decided,  could 
only  be  arrested  for  interest  in  pursuance  of 
an  agreement,  and  not  where  it  arose  'as  da- 
mages.  From  the  language  of  the  affidavit 
here,  the  hitter  might  be  the  case.  Had  it 
appeared  that  the  interest  was  ckimed  upon 
an  agreement,  the  case  would  be  altered. 

The  Court  said,  the  question  for  their  con- 
sideration was,  whether  interest  api>eared  to 
have  been  agreed  to  be  paid,  or  whether  it 
was  claimed  as  damages.  •  From  the  wording 
of  the  affidavit  the  latter  might  be  the  case. 
Part  of  the  affidavit  being  bad,  the  whole  was 
so,  of  course. 

Rule  absolute. — Drake  v.  Harding,  T.  T. 
1835.    K.  B.  P.C. 


ATTORMBT  AND  (^LIBNT. — TAXING  ATTORNEY'S 
BILL. — LACHES. — PAYMENT  ON  ACCOUNT. 

Tn  order  to  disentitle  n  client  to  have  hit 
attornep's  /till  tnxed  after  a  lapse  of  four 
pears,  the  latter  must  shetff  payment,  or 
that  which  is  equivalent  to  it, 

Iq  this  case  a  rule  nisi  had  been  obtained 
for  rescinding  a  Judge's  order,  which  directed 
the  taxation  of  an  attorney's  bill,  on  the 
ground  of  too  long  a  time  having  elapsed  since 
ihe  delivery  of  the  bill  and  the  application  for 
the  order.  The  facts  disclosed  in  the  affidavits 
were  these :  The  business  had  been  done  by 
the  attorney  between  the  vears  1826  and  1831, 
and  at  the  time  the  bill  was  delivered,  the 
client  expressed  himself  satisfied  with  the 
several  items,  and  paid  a  sum  of  money  on 
account. 

Cause  was  shewn  against  this  rule,  when  it 
was  submitted,  that  the  client  was  entitled  at 
any  time  while  the  bill  remained  unpaid  to 
have  it  taxed,  and  that  the  mere  {lartial  pay- 
ment and  expression  of  satisfaction  by  the 
client  were  insufficient  to  waive  his  right  to 
taxation. 

Coleridge,  J.  was  of  opinion,  that  unless  the 
attorney  could  shew  some  act  done  by  the 
client,  which  was  tantamount  to  payment,  the 
client  was  clearly  entitleil  under  the  established 
rule  to  have  his  bill  taxed.  As  to  the  satis- 
faction  expressed  by  the  client  at  the  bill,  the 
payment  on  account,  lapse  of  four  years  since 
the  delivery  of  the  bill  and  obtauiing  the  order 
to  tax,  I  do  not  consider  they  are  sufficient  to 
waive  the  client's  privilege  to  have  his  bill 
taxed.  The  present  rule  must  therefore  be 
discharged. 

Rule  discharged.  —  fToollatton  v.  fFeston, 
T.  T.  1836.    K.  B.  P.  C- 


AWARD. — ARBITRATION.— COSTS    IN   THE 

CAUSE. — Master's  taxation. 

The  party  ultimately  successful  on  an  award, 
is  entitled  to  all  intermediate  costs  attend" 
ing  the  award,  as  costs  in  the  cause. 

In  this  case  a  rule  nisi  had  been  obtained 
for  reviewing  the  master's  taxation.  The 
facts  appeared  to  be  these :  A  rule  had  been 
obtained  for  setting  aside  the  award  in  this 
case,  and  the  Court  ordered,  that  the  verdict 
should  be  reduced  from  171/.*  the  sum  found 
to  be  due  to  the  plaintiff  by  the  arbitrator,  to 
22/.  10/.  Upon  the  taxation  of  the  costs,  the 
master  allowed  the  plaintiff  the  costs  of  shew- 
ing cause  against  this  rule  as  costs  in  the 
cause,  on  the  ground  of  bis  having  ultimately 
succeeded. 

On  shewing  cause  against  this  rule  it  was 
submitted,  that  the  master  had  acted  right  in 
treating  these  costs  as  costs  in  the  cause. 

The  Court  thought  that  the  master  had 
taxed  the  costs  properly.  There  was  in  fact 
no  verdict  until  after  the  rule  for  setting  aside 
the  award  was  disposed  of;  consequently  all 
proceedings  previous  to  the  discussion  ot  that 
rule  must  be  regarded  as  steps  in  the  cause. 
The  present  rule  must  therefore  be  discharged. 

Rule  discharged.— .(?©(«/«//  y.  Ray,  T.  T. 
1835.    K.B.  P.C. 


COURTOFREQUESTSACT. — PAYMENTOFMONST 
INTO  COURT. — SUGGESTIONS  TO  DEPRIVB 
THE  PLAINTIFF  OF  HIS  COSTS. 

After  pttyment  of  money  into  Court,  under 
the  new  rules,  in  a  personal  action,  th&de^ 
fendant  cannot  apply  to  ike  Court  to  deprive 
the  plaintiff  qf  his  costs,  on  the  ground  thai 
such  sum  so  paid  in  was  lesi  than  a  sum 
trkich  was  recoverable  in  a  court  ofregueeti, 
because  the  plaintiff  had  taken  such  money 
out  of  Court  in  satisfaction  of  his  demand. 

This  was  an  application  to  deprive  theplua- 
tiff  of  his  costs  under  a  court  of  requests  act 
of  the  county  of  Cardigan,  on  the  ground  that 
he  had  recovered  a  sum  less  than  40^.,  which 
was  the  amount  over  which  the  court  in  ques* 
tion  had  j  urisdiction .  It  appeared  that  the  ac* 
tion  was  originally  brought  for  8/.  2e,,  for 
which  a  particular  of  demand  was  attached  to 
the  declaration.  On  this  declaration  the  de* 
fendant  paid  into  court,  under  the  rule  of  Hilary 
Term,  4  W.  4,  the  sum  of  il.\5s.  This  amount 
the  plaintiff  took  out  of  court  in  full  satisfac- 
tionof  his  demand,  and  thus  entitled  himself  to 
the  full  amount  of  his  costs  down  to  the  time 
of  taking  out  the  money. 

A  rule  nisi  was  obtained  for  the  purpose  of 
depriving  the  plaintiff  of  his  costs,  ontheground 
of  a  less  sum  than  40f.,  having  been  recovered 
by  him  in  the  action  which  he  had  brought  in 
the  superior  court. 

On  shewing  cause  against  the  rule  it  was 
contended,  that  the.  defendant  having,  pvd  in 
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this  mone^  under  the  rule  of  court*  which  giive 
the  plaintiff  his  costs  down  to  the  time  of  such 
paymeni,  if  he  took  it  out  in  satisfaction  of 
Kis  demand  it  was  too  late  for  him  now  to  con- 
tend that  the  amount  recovered  was  less  than 
that  which  was  recoverahle  in  the  court  of  re- 
quests. The  defendant  by  his  own  act  had 
E laced  himself  in  a  situation  which  prevented 
im  from  objecting  to  the  plaintiff  receiving 
his  costs. 

The  Court  was  of  opinion,  that  as  this  sum 
had  been  paid  into  court  under  the  rule  of 
Hilary  Terra,  4  W.  4,  and  taken  by  the  plain- 
tiff in  satisfaction  of  his  demand,  it  was  too  late 
for  him  to  object  to  the  plaintiff's  claim  to 
costs.  The  condition  contained  in  the  rule 
under  which  the  payment  had  been  made  was, 
that  if  the  plaintiff  took  the  money  out  of  court 
which  the  plaintiff  had  paid  in  satisfaction  of 
the  demand,  the  plaintift  should  receive  his 
costs.  The  defendant  having  paid  in  money 
on  a  rule  containing  such  a  condition,  he  was 
1)ound  by  it,  and  therefore  the  plaintiff  was 
entitled  to  receive  his  costs. 

Rule  discharged. — Farrent  v.  Morgan,  E.  T. 
1835.  Excheq. 


sheriff's  COUnX.— notice  of  trial. — JUOG- 
MBNT  AS  IN  CASK  OF  A  NONSUIT. 

Although  Sheriffs*  Courts  may  be  held  after 
the  trrit  0/ trial  has  issued,  judgment  as  in 
case  of  a  nonsuit  cannot  be  obtained  till  two 
terms  more  expire  from  issue  joined. 

In  this  case  a  rule  nisi  had  been  obtained  in 
Hilary  term,  for  judgment  as  in  case  of  a  non- 
suit. The  facts  as  they  appeared  from  the 
-affidavits,  were  these.  Issue  was  joined  on  the 
9th  August.  A  Judge's  order  for  the  trial 
•of  the  cause  before  the  undersheriff  was  ob- 
tained and  served  on  the  18th.  An  affidavit 
made  by  the  undersheriff  was  then  produced, 
which  stated  that  he  had  held  court  days  for 
the  trial  of  causes  whenever  notice  had  been 
given  him. 

On  shewing  cause  against  this  rule,  it  was 
contended  that  this  application  was  premature, 
two  terms  not  having  elapsed,  as  was  required 
^y  the  practice  of  the  Court. 

The  Court  was  of  opinion  that  this  applica- 
tion had  been  clearly  premature ;  for  although 
court  days  had  passed,  the  diotion  should  not 
have  been  made  till  this  term.  The  present 
rule  must  therefore  be  discharged,  and  with 
costs. 

Rule  discharged,  with  costs. — Harle  v.  fFil^ 
son,  E.  T.  1835.    Excheq. 


as  in  case  of  a  nonsuit.  The  facts  disclosed 
by  the  affidavit  in  support  of  the  application 
were  these.  The  defendant  obtained  a  rule 
nisi  for  judgment  as  in  case  of  a  nonsuit  last 
iMichaelmas  term.  This  rule  was  discharged 
on  the  plamtiff^s  giving  a  peremptory  under- 
taking to  try  at  the  next  assizes.  Subsequently, 
however,  a  judge's  order  was  obtained,  direct- 
ing the  trial  of  the  cause  to  take  phice  before 
the  under-sheriff,  in  order  to  relieve  the  plun- 
tiff  from  his  undertaking  to  try  at  the  as- 
sizes. Several  Courts  have  been  held  by  the 
under-sheriff  for  the  trial  of  causes,  but  the 
plaintiff  had  given  no  notice  of  trial. 

The  Court  said,  that  although  the  judge's 
order  had  hfcn  obtuned,  and  which  merely 
directed  a  change  of  the  Court  in  which  the 
cause  was  to  be  tried,  yet  the  plaintiff  was  still 
bound  by  his  peremptory  undertaking.  The 
rule  now  sought    therefore  must  be  granted. 

Rule  absolute^— ^t///«/ii*  v.  Edufords,  E,  T. 
1835.    Exchequer. 
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In  this  case  an  application  was  made  for  a 
rule  absolute  in  the  first  inatauce  for  judgment 
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IMFRISONMBNT  FOR  DEBT. 

On  the  motion  of  Mr.  Freshfield,  the  fol- 
lowing returns  have  been  ordered  • 

An  account  of  the  number  of  Writs  of 
Execution  issued  out  of  his  Majesty's  Pa- 
lace Court  at  Westminster,  from  Ist  Janu- 
ary 1834,  to  Ist  January,  1835,  with  the 
sums  directed  to  be  levied  and  received 
therefrom,  distinguishing  the  number  of 
Writs  of  Execution  against  the  person  from 
those  against  the  effects,  and  the  proportion 
of  sums  recovered  on  one  class  of  executions 
from  the  other,  and  where  the  sums  sought 
to  be  recovered  by  such  executions  have  not 
been  obtained,  stating  the  reason  of  such 
executions  being  ineffectual :  also  the  num- 
ber of  executions  first  issued  against  the  ef- 
fects, without  obtaining  the  amount  of  the 
levy,  and  executions  afterwards  issued 
against  the  person  of  the  same  party,  and 
the  suina  recovered  thereby. 

judges'  chambers. 

We  observe  that  another  petition  has 
been  presented  to  the  House  of  Commons, 
for  better  accommodation  for  the  Judges  of 
the  Courts  of  Common  Law  sitting  in  Cham- 


bers. We  hope  it  wiU  be  followed  by  some 
specific  proposition  for  carrying  the  object 
into  effect. 


CONSOLIDATING    COMMON    LAW    OPPICBS^ 

The  Report  of  the  Commissioners  of  Fees* 
under  1  W.  4,  c.  58,  has  just  been  printed* 
recommending  a  consolidation  of  the  offices 
in  the  King's  Bench  and  Common  Pleas, 
similar  to  the  Exchequer,  by  which  a  con- 
siderable saving  will  be  immediately  effect- 
ed and  a  very  large  one  when  the  Compen- 
sations cease.  The  plan  proposed  is,  that 
there  should  be  four  Masters  or  Prothono- 
taries  in  each  of  the  three  Courts^  at  1200Z. 
a-year,  with  a  competent  number  of  Clerks. 
Three  of  the  Masters  of  each  Court  to  at- 
tend daily,  to  tax  costs  indiscriminately  in 
all  the  Courts,  and  superintend  the  general 
business  of  the  office,  leaving  the  other 
Master  to  attend  the  Court  when  sitting. 
The  Report  is  signed  by  Mr.  Serjt.  Goul- 
bum,  Mr.  Dwarris,  Mr  Dickenson,  and 
Mr.  Hill,  the  King's  Counsel. 

We  shall  probably  give  some  of  the  de- 
tails in  an  early  number. 


ANSWERS  TO  QUERIES. 
EotD  0(  9ro|iertj?  anil  Conbepancinff. 

TRUST  CREDITOR.      P.  143. 

Mr.  Justice  Blackstone,  in  his  Commenta- 
ries, vol.  2,  p.  297*  after  distinf^uishing  be- 
tween good  and  valuable  consideration,  says, 
"  that  deeds  made  upon  good  consideration 
only,  are  considered  as  merely  voluntary,  and 
are  ft'equently  set  aside  in  favour  of  creditors 
and  bond  Jide  purchasers,  llie  transaction  in 
this  case  is,  I  presume,  founded  merely  on  a 
i(ood  consideration,  namely,  that  of  natural 
love  and  affection ;  and  although  binding  on 
A.  B.  himself  (see  note  to  Cbitty's  edition  of 
Blackstone),  it  would  no  doubt  be  set  aside  in 
favour  of  the  creditor.  I  also  refer  H.  P.  to 
the  case  of  Hdiliday  v.  Atkinson,  5  B.  &  C. 
501,  in  which  Abbott,  C.  J.  thought  that  an 
intention  to  avoid  the  legacy  duty  was  not  a 
sufficient  consideration  to  support  an  action 
on  a  promissory  note  by  the  payee  against  the 
executors  of  the  maker.  '     Gradus. 


COVBNANT.-^UNDERLBASB.      P.  143. 

The  words  "assign,  transfer,  or  set  over," 
usually  contained  in  covenants  or  provisoes 
against  assignment,  have  been  long  since  held 
not  to  include  underleases  Crusfte  v.  Bugby^ 
2  W.  Black.  766;  S.  C.  3  WiU.  234  :  and 
these  words  are  surely  of  a  more  general  re- 
strictive nature  than  those  mentioned  by  W.  S. 

Gradus. 
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LBOATBB'S  AO^. — BAPTISM.      P.  143. 

Entries  in  family  bibles  have  been  held  to 
be  admissible  evidence  in  all  matters  relatin^^ 
to  birth,  pedigree,  &c.»  On  the  principle  that 
they  are  the  natural  etfu&ions  of  a  party  who 
must  knovr  the  truth.  Whiletocke  v.  Baker,  13 
Ves.  514.  The  rule  with  regard  to  interest  in 
the  case  of  a  legacy  given  generally  out  of  the 
personal  estate  is,  that  it  commences  at  the 
expiration  of  a  year  after  the  testator's  de- 
cease ;  but  if  the  legacy  be  payable  on  a  cer- 
tain day,  and  the  will  be  silent  in  respect  of 
interest,  it  is  a  general  rule  that  the  interest 
shall  commence  only  from  that  time.  SUweli 
V.  Bernard,  6  Ves.  520.  Gradus. 


WILL. — WITNESS. — TRUSTEE.      P.  144. 

An  executor,  devisee  in  trust  for  sale,  who 
was  also  an  attesting  witness  to  the  will  (but 
who,  be  it  observed,  was  not  beneficially  in- 
terested), was  held  to  be  a  competent  witness. 
PAvJjjw  V.  Pilcher,  1  Madd.  144 ;  S.  C.  6  Taunt. 
220.  L.  M . 

IxSd  of  mtomejsiit. 

SIGNED  BILL.      P.  142. 

The  statute  2  0.  2,  c.  23,  requires  the  bill 
to  be  subscribed  with  the  proper  hand  of  the 
attorney.  I  conceive,  therefore,  that  T,  N, 
having  written  his  name  at  the  head  of  the  bill 
merely,  has  not  complied  with  the  words  of 
the  statute.  Gradus. 


€amman  ftafs. 

▼B8TRT. — ADJOURNMENT. 

Has  a^  vestry,  legally  called  for  the  purpose 
of  granting  a  rate  for  the  relief  of  the  poor, 
the  power  to  adjourn,  owing  to  the  absence  of 
one  of  the  churchwardens  and  the  acting  over- 
seer? and  is  it  necessary,  for  the  validity  of  the 
rate  to  be  made,  that  the  parishioners  have 
notice  of  such  adjournment  ?  F.  B. 


QUERIES. 


ACCIDENTAL  INJURY. — REMEDY. 

^.,  while  standing  at  the  bar  of  a  public- 
house,  was  injured  by  the  accidental  discharge 
of  a  gun,  by  a  daughter  of  the  landlord's,  in  a 
room  above  the  bar,  the  contents  coming 
through  the  c\eiling,  and  inflicting  numerous 
wounds ;  the  wounded  man  was  conhned  to  his 
bed  for  six  weeks,  a  doctor's  bill  incurred, 
and  his  family  deprived  of  his  support  for 
nearly  three  months.  What  claim  has  the  man 
against  tHe  landlord  ?  N.  J. 

ILa£D  Of  J^rapvcttji  atOr  Conhepanctnji. 

ELECTOR. — QUALIFICATION. 

j4.,  who  has  just  attained  his  majority,  is 
desirous  to  have  a  vote  in  the  election  of  a 
knight  of  the  shire.  B.,  his  father,  has  several 
freeholds  within  the  county,  and  is  willing  to 
meet  the  wishes  of  ^.  In  what  manner  can 
this  be  lecnedly  effected,  so  that  B.  may  have  the 
absolute  disposal  of  the  property  at  his  death? 

T.  O.  B. 


AD  VALOREM  STAMP. 


&atD  Of  ftatOrlorlr  atOr  Cenant« 

NOTICE  TO  QUIT. 

j4,  is  tenant  in  fee,  and  B,  is  his  yearly 
tenant.  A,  leases  premises  to  C.  for  twenty- 
one  years,  among  which  B.'s  are  included.  (7. 
has  given  B  notice  to  quit;  but  B.  refuses  to 
go  out,  alleging  that  A.  was  the  person  to  give 
thfi  notice,  ana  not  C.  C.  has  as  yet  received 
no  rent,  but  has  exerted  his  ownership  over  a 

rt  of  B,*8  premises  by  repairing  the  roof, 
the  notice  by  C.  good?  "Can  C.  bring 
ejectment,  or  distrain,  or  is  he  driven  to  his 
action  ?    And  if  so,  what  action  ? 

Minor. 


j4.  has  a  mortgage  upon  certain  premises 
belonging  to  B.  to  a  larger  amount  than  the 
value  of  such  premises.  B,  is  anxious  to  con- 
vey the  property  to  ji.  absolutely.  Must  the 
advahrem  duty  be  paid  on  such  deed  ? 

T.  O.  B. 


EatD  of  ^ttornei;^. 

SIGNED  BILL. 

^  Is  it  necessary  that  a  solicitor  should  deliver 
his  bill,  for  business  which  has  solely  been 
transacted  in  an  Ecclesiaitical  Court,  a  month 
previous  to  his  commencing  an  action  thereon? 
The  2  G.  2,  c.  23.  s.  23,  does  not  seem  to  ex- 
tend to  Ecclesiastical  Courts:  but  if  not,  is 
there  any  rule  in  Doctors'  Commons  which 
has  the  same  effect  ?  Has  it  ever  come  under 
the  notice  of  the  Court  ?  L.  M. 


LANDLORD  AND  TENANT. — TENDER. 

j4.  tenant  to  B.,  at  the  expiration  of  his 
tenancy,  tendered  to  him  the  key,  by  telling 
him  that  he  had  brought  him  the  key,  and  was 
about  to  take  it  out  of  his  pocket ;  but  B.  told 
him  that  he  would  not  receive  it,  as  he  con- 
sidered  that  he  had  accepted  the  premises  for 
a  farther  term,  by  holdmg  over.  Was  this  a 
good  tender  ?  r.  r 


THE  EDITOll'S  LETTER  BOX. 


The  letters  on  the  Delays  at  the  Registrar's 
Oflfice  in  Chancery,  and  on  the  Power  of  suing 
a  Copartner,  shall  receive  early  attention. 

The  Queries  and  Answers' of  S.  P.  Q. ;  A.; 
J.  I.  A. ;  S. ;  M.  A. ;  Virtusj  and  I.  B.,  have 
been  received. 

^  The  Pamphlet  on  Copyholds  is  under  con- 
sideration. The  correction  subsequently  sent, 
shall  be  attended  to. 


S^t^  fteoal  0h^tthtv. 
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Pfeitinet,  et  nescire  malum  est^  agitamus. 
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PARLIAMENTARY  NOTICES. 


TVS  PBI80NEB8    COUNSEL  BILL. 

The  bill  for  allowing  Prisoners  the  fiill 
benefit  of  Counsel,  passed  the  House  of 
Commons  after  a  severe  struggle.     It  is 
now  we  believe,  for  the  second  time,  before 
the  House  of  Lords.     After  weighing  ma- 
turely the    different  arguments    for    and 
against  this  measure,  we  are  inclined  to 
give  it  our  concurrence ;  and  we  must  say, 
that  it  counts  among  its  supporters  most  of 
the  distinguished  lawyers  of  the  day,  of  all 
parties.     Lord  Lyndhurst,  Lord  Brougham, 
Lord  Abinger,  the  Attorney  General,  Sir 
Frederick  Pollock,  and  many  others,  some 
of  them  from  the  first,  others  won  over 
daring  its  repeated    discussion,    all  rank 
among  its  friends ;  while  on  the  other  side, 
we  can  only  at  this  moment  remember  one 
or  two  Chairmen  of  Quarter  Sessions,  who, 
probably  fatigued  by  the  brawling  of  some 
hard-fitting  junior,    cannot    endure   the 
thought  of  giving  him  unlimited  time  and 
scope  for  his  tongue ;  and  here  indeed  we 
might  agree  with  them.     If  the  allowing 
counsel  to  prisoners  be  only  to  imloose  the 
inexperienced  tongues  of  young  gentlemen 
bent  on  "distinguishing"  themselves;   if 
every  case  of  petty  larceny  is  to  be  magni- 
fied by  counsel  into  the  importance  of  high 
treason ;  we  should  indeed  regret  the  passing 
of  the  biU :  but  we  apprehend  no  such  re- 
sult ;  we  hope  much  better  things  from  the 
good  taste  and  judgment  of  the  bar.    But 
even  if  it  is  to  be  so — if  every  John  Nokes 
is  to  be  elevated  to  the  rank  of  a  Sidney ; 
still  if  it  be  the  maxim  of  our  law,  "  that 
ninety-nine  guilty  shall  rather  escape  than 
one  innocent  man  be  punished,"  tiien  we 
say  this  bill  should  pass  into  law. 

There  are  cases  ahnost  in  the  experience 
of  us  aD,  where  a  speech  may  unquestion- 
ably save  an  innocent  man,  and  where  it  is 
his  only  chance.    It  is  to  be  remembered, 

vo.  ccLxxr. 


that  as  a  general  rule,  both  judges  aid 
juries  are,  perhaps  without  knowing  it,  pre- 
judiced against  prisoners ,  and  it  is  very 
difficult  for  a  counsel  not  to  feel  a  bias 
towards  endeavouring  to  get  a  conviction  : 
nay,  we  are  inclined  to  tlunk  that  his  cool, 
unembellished,  and  apparently  impartial 
opening  statement,  has  often  more  weight 
with  a  jury,  than  a  more  direct  and  laboured 
attack  on  their  feelings  would  have.  To  a 
tradesman  or  farmer,  the  mere  imputation 
of  crime,  of  theft  or  violence,  goes  a  great 
way  against  the  accused ;  and  we  certainly 
frequently  find  a  prisoner  convicted  by  the 
jury  on  very  insufficient  evidence.  If  there- 
fore the  purposes  of  justice  are  to  be  an- 
swered, the  arguments  of  inconvenience  or 
of  waste  of  time  cannot,  we  conceive,  be 
entertained  for  a  moment.  As  a  general 
rule,  discussion  will  confirm  the  escape  of 
the  innocent,  but  must  clinch  the  punish- 
ment of  the  guilty. 

We  sincerely  trust,^  therefore,  for  these 
and  many  other  reasons  that  might  be 
urged,  that  the  bill  may  pass  the  House  of 
Lords.  It  has,  we  are  glad  to  see,  on  the 
motion  of  Lord  Lyndhurst,  been  referred  to 
a  select  committee. 

The  4  th  section,  by  which  counsel  or 
attorneys  are  allowed  to  persons  accused  of 
offences  on  which  the  magistrates  have  the 
power  of  summary  conviction,  should  be 
extended  to  other  cases.  A  commitment  to 
prison  is  often  as  serious  as  any  summary 
conviction. 

LOCAL  COURTS. 

Sir  William  Follett  has  given  notice  of  a 
clause*  to  be  inserted  in  the  Corporation 
Bill,  which  will  have  the  effect  of  establish- 
ing a  species  of  Local  Courts  in  all  the  new 
boroughs.  This  question  will  probably  have 
been  discussed  before  this  meets  the  eye  of 


»  "  Sir  William  Follett,  on  further  considera- 
tioD  of  report,  to  move  clauses  establishing 
Local  Courts  of  Record  in  the  boroughs  men- 
tioned in  (he  schedules  to  the  act." 
P 


226 


Parliamentary  Notices. — Period  of  Limitation, 


our  readers.     We  shall  probably  return  to 
it  next  week. 

TBB  RETISINO  BARBISTXRS. 

Mr.  Whittle  Harvey  has  put  a  notice  on 
the  Journals  of  the  House  of  Commons,  of 
which  the  following  is  a  copy : 

"  Return  of  the  names  of  the  revising 
barristers  on  each  of  the  circuits,  with  the 
period  at  which  each  barrister  was  first  so 
appointed,  and  the  period  at  which  each 
such  barrister  was  called  to  the  bar,  dis- 
tinguishing those  who  attend  at  the  assizes 
on  the  circuits  on  which  they  have  been  so 
appointed  from  those  who  do  not,  and  dis- 
tinguishing those  who  practise  at  West- 
minster Hall  from  those  who  do  not :  Also 
return  of  the  names  of  the  judges  who  made 
the  last  appointment  of  revising  barristers 
on  the  circuits :  Also  return  of  the  quarter 
sessions  at  which  each  such  barrister  prac- 
tises, and  when  he  attended  such  sessions 
last ;  and  also  of  the  names  of  the  different 
places  on  the  circuit  to  which  each  such 
barrister  attends  professionally  during  the 
assizes :  Also  return  of  the  names  of  the 
barristers  on  each  circuit  who  have  not  been 
appointed  revisers,  with  the  period  at  which 
each  such  barrister  was  called  to  the  bar." 

The  same  gentleman  also  gave  notice 
that  he  would  move  for  "  a  return  specify- 
ing the  names  of  eve^  barrister  who  now 
holds,  or  within  the  last  twelve  months  has 
so  done,  any  situation  whatever  of  honour 
or  profit,  at  home  or  abroad,  by  virtue  of 
any  act  of  parliament  or  commission,  the 
nature  and  title  of  his  office »  by  whom  ap- 
pointed, and  the  emoluments,  if  any,  inci- 
dental thereto :  such  return  to  state  whe- 
ther the  party  is  in  receipt  of  any  retiring 
pension  or  other  allowance." 

We  presume  that  these  notices  are  to  be 
used  merely  in  terrorem.  If  they  are  to  be 
acted  on,  the  first  question  which  would 
arise  would  be,  by  whom  these  returns 
could  be  made.  We  do  not  see  how  the 
bar  individually  could  be  compelled  to  an- 
swer them  without  an  act  of  parliament  for 
that  purpose. 


PERIOD  OF  LIMITATION  OF 
ACTIONS. 


Ws  understand  that  one  case  has  recently 
been  before  the  Court  of  Exchequer  Cham- 
ber,* and  that  two  others  are  depending, 
on  the  eflfect  of  the  4  2d  section  of  the  Act 

*  This  case  went  off  on  another  point. 


for  the  Limitation  of  Actions  relating  to 
Real  Property .**  and  the  3d  section  of  the 
Law  Amendment  Act,^  as  to  a  point  to 
which  both  acts  seem  to  apply,  and  are 
apparently  inconsistent:  other  such  cases 
are  likely  to  arise  on  the  coming  circuits, 
and  we  therefore  think  it  will  be  acceptable 
to  our  readers  to  see  the  state  of  the  ques- 
tion. 

We  will  so  present  the  two  enactments 
that  our  readers  may  minutely  compare  the 
resemblance  and  differences  between  them. 


By  the  first  men- 
tioned act  it  is  en- 
acted,— 

••  That  no  arrears  of 
rent  or  of  interest  in. 
respect  of  any  sum  of 
money  charged  upon 
or  payable  out  of  land, 
shall  be  recovered  by 
any  distress,  action,  or 
suit,  but  within  six 
years  next  after  the 
same  shall  have  be- 
come due,  or  next 
after  an  acknowledg- 
ment of  the  same  m 
writing  shall  have  been 
given  to  the  person 
entitled  thereto  or  his 
agent,  signed  by  the 
person  by  whom  the 
same  was  payable  or 
his  agent.'' 


Bythe  Law  Amend- 
ment Act  it  is  en- 
acted,— 

"  That  all  actions  of 
debt  for  rent  upon  au 
indenture  of  demise, 
all  actions  of  covenant 
or  debt  upon  any  bond 
or  other  specialtv,  shall 
be  commenced  and 
sued  within  the  time 
and  HmitatioQ  herein- 
after expressed  and  not 
after,  tnat  is  to  say, 
the  said  actions  of  debt 
for  rent  upon  an  in- 
denture of  demise,  or 
covenant  or  debt  upon 
any  bond  or  other  spe- 


cialty, within  ten  years 
after  the  end  of  this 
present  session,,  or 
within  twenty  years 
after  the  cause  of  such 
action  or  actions,  but 
not  after." 


Now,  it  is  quite  dear,  that  arrears  of 
rent  are,  where  the  demise  is  by  indenture, 
recoverable  by  action  of  debt  for  the  rent 
upon  the  indenture;  and  interest  of  mo- 
ney charged  upon  Land,  where  there  is  a 
covenant  to  pay  it,  is  recoverable  either  by 
action  of  covenant  or  debt  on  the  covenant 
or  specialty :  and  therefore,  so  far,  the  two 
enactments  relate  to  the  same  causes  of  ac- 
tion or  subject-matters:  but  the  two  en- 
actments differ ;  for  the  one,  speaking  more 
directly  of  the  subject-matter,  says,  it  ahall 
only  be  recoverable  within  six  years ;  whilst 
the  other,  peaking  of  the  mode  of  recovery, 
says,  that  it  shall  be  put  in  force  only  within 
twenty  years.  Which  of  tiie  two,  then,  is 
the  operative  limitation  ?    Mr.  Theobald,^ 


b  3  &  4  W.  4,  c.  27,  passed  24th  July,  1833. 

c  3  &  4  W.  4,  c.  42,  passed  14th  Aug.  1S33. 

<>  Theobald's  Edition  of  the  Law  Amend- 
ment Act,  p.  7,  n.  e.  We  believe  this  is  the 
only  edition  of  the  act  in  which  the  above  very 
important  question  was  anticipated. 


Period  of  JJmitation. 
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in  treating  of  this  very  question,  says,  "  For 
the  irant  apparently  of  concert  between  the 
persons  intrusted  with  drawing  the  new 
acts  founded  on  the  reports  of  the  different 
commissionerB,  they  are  marred  with  many 
inconsistencies  and  slight  variances.  The 
Act  for  the  Limitation  of  Actions  relating 
to  Real  Property  (3  &  4  W.  4,  c.  27)  which 
received  the  royal  assent  on  the  24Ui  July, 
this  year  (1833),  enacts  (s.  42),"  &c.  (See 
the  enactment  stated  above.)  "  Now  this 
provision  includes  some  of  the  subjects  of 
die  above  section.  (See  the  enactment 
above.)  It  includes  all  actions  for  arrears 
of  rent  to  which  the  Statute  of  James  was 
iDspplicable.  and  all  actions  for  arrears  of 
interest  upon  any  indenture  of  mortgage : 
yet  while  ^e  one  says  all  such  actions  shall 
be  brought  witiiin  twenty  years,  the  other 
says,  in  effect,  they  shall  be  brought  within 
six  years.  What,  then,  is  the  effect  of 
these  diversities?  Until  the  31st  Decem- 
ber, 1833>  it  is  clear,'  the  common  law  is 
restndned  only  by  the  above  provision ;« till 
then  twenty  years  is  the  period  of  limita- 
tion, and  I  conceive  that  afterwards  six 
years  is  the  period  of  limitation.  In  sup- 
port of  this  opinion  it  may  be  observed^ 
that  though  the  act  which  was  passed  last 
in  terms  qfirvu  the  right  to  sue  within 
twenty  years,  yet  its  essence  is  a  nega- 
tive gI  the  right  at  any  later  period.  Hiad 
its  form  corresponded  with  its  essence, 
it  would  have  said,  "  no  action  for  rent 
upon,  &c.  shall  be  brought  after  twenty 
years  from  the  cause  of  action;"  but  its 
meaning  is  the  same;  and  therefore  it  is 
not  contradictory  to  the  provision  passed  in 
July,— that  no  such  action  shall  be  brought 
after  six  years  from  the  cause  of  action. 
As  the  present  act  was  passed  last,  the 
period  of  limitation  would  be  twenty  years, 
snpposing  this  not  to  be  a  correct  view  ojf 
the  two  enactments." 

After  thus  arguing  the  question  as  be- 
tween these  two  different  acts  of  parlia- 
ment, Mr.  Theobald  points  out  the  very 
lame  incongruity  between  two  different 
iertions  of  the  same  act,  so  &r  as  both  re- 
late to  the  recovery  of  rent  i  for  whilst 
one,  the  42d,  given  above,  makes  six  years 
the  period  of  limitation,  the  2d  section 
makes  it  twenty  years:  upon  which  Mr. 
Theobald  observes  as  follows :  *'  Here" 
(that  is.  in  the  2d  section)  "  two  cases  are 
provided  for ;  one  the  case  of  a  person  suc- 


*  The  Law  Amendment  Act  is  meant.    Ed. 


ceeding  to  a  claim,  the  other  of  a  person 
whose  claim  is  of  the  first  instance ;  and  in 
both  the  period  of  limitation  is  twenty 
years :  but  in  the  4  2d  section,  which  seems 
so  general  as  to  apply  to  these  cases  also, 
is  six  years.  The  true  point  of  view  is,  to 
see  in  what  relation  the  two  sections  stand 
respectively  to  the  common  law :  they  stand 
in  the  same  relation ;  both  are  restrictive ; 
they  are  therefore  both  to  be  construed  as 
restrictive  enactments,  and  neither  of  them 
as  enabling  enactments ;  and  then  the  in- 
congruity comes  merely  to  this, — that  there 
are  two  restrictions  of  different  degrees, 
one  of  which  includes  the  other ;  like  those 
Chinese  puzzles,  consisting  of  a  number  of 
independent  balls,  the  trick  of  which  is  to 
bring  them  all  into  one  another."  Now  we 
must  say,  this  seems  to  us  a  satisfiactory 
mode  of  arguing  the  question ;  and  we  un- 
derstand that  the  Judges  in  the  Exchequer 
Chamber,  in  the  case  already  alluded  to, 
strongly  leaned  to  the  same  conclusion :  at 
first  Lord  Abinger  was  of  a  different  opi- 
nion, but  afterwards  came  to  the  same 
opinion.  As  a  test  of  the  principle  of  in- 
terpretation assumed  by  Mr.  Theobald  as 
the  basis  of  his  reasoning, — suppose  a  case 
the  reverse  of  the  one  arising  on  these  acts, 
the  case  of  two  acts  of  parliament,  one  re- 
moving some  common  law  disability  from 
and  after  a  particular  period;  as,  for  in- 
stance, "  from  and  after  the  first  day  of 
January  1840,  no  married  woman  shall  by 
i^ason  of  her  coverture  be  incapable  of 
contracting  on  her  own  account :"  and 
another  enacting,  "  that  from  and  after  the 
1st  day  of  June  1836,  it  shall  be  lawful  for 
any  married  woman  to  bind  herself  by  any 
promise  or  obligation,  as  fully  as  she  might 
if  she  were  a  feme  sole."  Could  it  be 
doubted  that  the  last  mentioned  enactment 
would  take  effect,  notwithstanding  the 
other,  which  may  be  supposed  to  be  passed 
at  a  still  later  period  ?  and  this  is  precisely 
analogous  to  tiie  question  of  the  period  of 
limitation.  Our  readers,  however,  will  take 
this  with  all  just  distrust  of  a  mere  private 
opinion  on  so  important  a  question;  and 
we  trust  they  will  think  we  have  only  done 
our  duty  in  laying  the  question  before 
them.  These  debated  points,  argued  with 
ingenuity,  afford  to  the  young  lawyer  the 
most  appropriate  amusement,  and  one  not 
barren  of  instruction. 
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POWER  OP  BANKRUPTCY  COMMIS- 
SIONERS TO  COMMIT  FOR  CON- 
TEMPT. 


COURT  OP  EXCHEQUER. 

Sir  milifm  Folieti  moved  for  a  rule  to 
shew  caase  why  the  estreat  of  a  fine  of  10/.  im- 
posed by  Mr.  Fane,  one  of  the  Commissioners 
of  Bankrupt,  on  Mr.  George  Faulkner,  should 
not  be  set  aside;  the  Question  being,  whether 
a  Commissioner  of  Bankrupt,  sitting  in  Basing- 
hall  Street,  had  power  to  fine  and  imprison. 
The  question  arose  in  the  matter  o/Kensin/^^ 
ton,  against  whom  a  fiat  had  been  sued  out  by 
Messrs.  Adlinj^ton,  Gregory,  and  Faulkner,  as 
the  agents  of  a  Mr.  Owens.    An  ofier  was 
made  bv  a  Mr.  Jones,  a  client  of  Mr.  Owens, 
to  purchase  the  bankrupt's  property  "for  500/. 
dowii,  on  having  an  assignment  duly  made 
over  to  him,"  and  the  learned  counsel  pro- 
ceeded to  read  the  correspondence  which  had 
passed,  shewing  that  thid  offer  was  made  and 
accepted  upon  the  understanding,  on  both 
sides,  that  the  expenses  of  the  assignment 
were  to  be  paid  out  of  the  estate,  and  that 
Mr.  Faulkner  (who  had  not  been  consulted 
about  the  sale)  was  instructed  by  the  assignee 
to  prepare  such  conveyance  accordingly.    On 
the  matter  subsequently  coming  before  Mr. 
Commissioner  Fane,  he  considererl  that,  what- 
ever was  the  understanding,  Mr.  Jones's  letter 
must  be  considered  as  the  contract,  and  that 
by  that  letter  the  assignee  was  not  legally 
bound  to  bear  the  expenses  of  the  contract, 
and  he  thereupon  summoned  Mr.  Faulkner 
before  lum  to  reprimand  him  for  what  he  (the 
Commissioner)  termed  a  neglect  and  breach 
of  duty,  in  not  informing  the  assignee  that  he 
was  only  bound  by  the  words  of  the  letter, 
without  reference  to  the  understanding  of  the 
parties,  and  that  he  ought  to  have  insisted  on 
the'  purchaser's  paying  for  the  conveyance. 
An  audit  meeting  took  place  on  the  »th  of 
January,  which  was  attended  by  a  clerk  of 
Messrs.  Adlington  and  Co.,  Mr.  Faulkner  not 
being  able  to  be  there  in  person.    Mr.  Fane 
then  took  an  opportunity  of  commenting  in 
•trong  terms  on  the  conduct  of  Mr.  Faulkner 
in  the  presence  of  the  creditors,  and  desired 
his  clerk  to  tell  him  that  he  (Mr.  Fane)  con- 
sidered it  highly  improper  and  unjust  that  the 
estate  should  be  saddled  with  these  charges. 
On  receiving  this  message,  Mr.  Faulkner  wrote 
a  letter  to  the  Commissioner,  which  consti- 
tuted the  alleged  contempt,  and  which  was  de- 
livered on  that  evening  to  a  porter  in  Basing- 
hall  Street.    The  following  is  a  copy  of  the 
letter,  which  the  learned  counsel  reaa : 
Re  Kensingion. 
Sir,— I  have   received  a  message   by  my 
clerk,  that  you  consider  it  highly  improper  and 
unjust  that  the  estate  should  be  saddled  with 
these  charges.    Without  entering  upon  the 
question  how  far  it  was  consistent  with  the 
station  you  fill  to  send  such  a  message  b^  that 
gentleman,  I  beg  to  repeat  my  own  opinion 


you  may  think  proper.  In  the  mean  time  it 
appears  to  me  that  the  expression  of  opinion 
on  either  side  is  not  likely  to  benefit  the  estate 
to  which  you  assume  the  character  of  pro- 
tector. It  would  be  satisfactory  to  me,  if  I 
could  pay  over  the  money. 

I  am.  Sir,  &c. 

For  partners  and  self, 
G.F. 
Mr.  Faulkner  heard  no  more  of  the  matter 
until  the  18th  of  the  same  month,  when  he 
was  again  summoned  to  attend  before  the 
Commissioner  on  the  23d ;  and  upon  asking  at 
whose  instance  and  for  what  purpose  he  wm 
80  summoned,  the  Commissioner  refused  to 
answer  until  Mr.  Faulkner  was  sworn.    On 
his  being  sworn,  Mr.  Fane,  without  asking  any 
questions  touching  the  bankrupt's  estate  ana 
effects,  put  the  letter  of  the  8th  of  Januaij 
into  his  hands,  desiring  to  know  whether  it 
was  his  hand-writing.    This  was  of  course  ad- 
mitted, and  the  Commbsioner  thereupon  pro- 
duced a  written  judgment,  imposing  a  fine  of 
10/.  upon  Mr.  Faulkner,  for  his  contempc  of 
Court  in  writing  the  letter  above  referred  to. 
Sir  IViUiam  FoUeit  read  a  portion  of  Mr. 
Fane's  judgment,  in  which  he  stated,  that  he 
had  felt  great  jucticial  indignation  at  what  had 
taken  place,  and  that  he  had  to  declare  pttl>- 
licly,  that  the  writing  and  sending  the  letter  in 
question  was  a  contempt  of  Court,  punishable, 
at  his  discretion,  with  fine  or  imprisonment, 
or  both ;  and  that  finding  himself  armed  with 
such  extensive  powers  he  had  delayed  his  judg- 
ment that  he  might  not  act  without  doe  de- 
liberation, and  have  an  opportunity  of  consult- 
ing liis  brother  Commissioners;  and -he  then 
felt  himself  bound  to  pronounce  Mr.  Faulkner 
guilty  of  a  contempt  of  Court  in  writing  the 
letter  referred  to,  and  he  fined  him  10^  ac- 
cordingly.  Sir  fFiUiam  Folieti  then  proceeded 
to  notice  the  various  clauses  in  the  act  esta- 
blishing the  Court  of  Bankruptcy,  and  stated 
that  he  understood  Mr.  Fane  and  the  oth^ 
Commissioners  rested  the  power  which  th^ 
claimed  in  this  respect  upon  the  1st  section  of 
the  act  1  &  2  W.  4,  c.  66,  which  he  read  to  the 
Court. 
Rule  nhi  granted.— 1st  May,  1^35. 
On  a  subsequent  day  the  Jftiomev  General 
shewed  cause,  stating  that  Mr.  Faulkner  was 
professionally  concerned,  as  agent  for  a  conn- 
try  attorney,  in  the  sale  of  the  estate  of  the 
bankrupt  to  a  person  named  Jones ;  and  a  qnes- 
tion  arose  upon  whom  the  expense  of  the  con- 
veyance was  to  fall.    Mr.  Faulkner  made  out 
a  bill  charging  the  estate;  but  Mr.  Fane  thougiit 
that  the  purchaser  should  pay  the  costs,  as  was 
usual  in  such  cases.    On  the  6th  of  January, 
Mr.  Faulkner  being  much  offended  by  some 
remarks  made  by  Air.  Fane  in  the  dischaii^e  of 
his  dut]^,  wrote  to  him  a  letter,  which  he  did 
not  notice,  and  on  the  8th  he  wrote  another 
letter,  which  he  had  copied  by  a  derk  into  the 
letter-book,  and  signed  in  the  names  of  the 
firm  of  which  he  was  a  partner,  which  letter 
contained  these  expressions  :^"  I  am  fuliy 


that  it  would  be  dishonest  to  attempt  to  cast 

them  on  Mr.  Jones;  and  that  I  am  fully  pre-   prepared  to  meet  the  charge  which  you  have 

pared  to  meet  your  charge  when  and  where  I  brought  against  me,  when  and  where  you  may 
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think  proper ;  in  the  mean  time,  any  ezpres- 
non  of  opinion  by  either  8ide  is  not  likely  to 
benefit  the  estate." — Mr.  Fane  did  not  reply 
to  this  letter,  but  on  the  2dd,  Mr.  Faulkner 
having  been  summoned  to  five  evidence  on  the 
estate  and  effects  of  the  bankrupt,  he  asked 
him  if  he  was  the  writer  of  the  letter.  Mr. 
Faulkner  having  admitted  that  he  was,  he  fined 
him  10/. ;  and  the  question  now  was,  whether 
Mr.  Fane,  sitting  as  an  individual  Commissioner, 
had  power  to  impose  a  fine  ? — ^for  if  he  had  the 
power  this  Court  would  not  inquire  whether  the 
fine  was  excessive,  or  properly  imposed.  Now, 
there  can  be  no  doubt,  that  a  Judge  of  a  Court 
of  Record  can  impose  a  fine  and  commit  for 
contempt,  for  that  power  is  incidental  to  a 
Court  of  Record.  A  Court  Leet,  at  Manches- 
ter, had  lately  imposed  a  fine  of  300/.  on  a 
person  for  refusing  to  take  upon  himself  the 
office  of  constable,  and  it  was  removed  ^yc^- 
tiorari  into  the  Court  of  King's  Bench.  There 
was  no  doubt  that  any  Court  of  Record  could 
Impose  a  fine  for  contempt,  and  this  Court 
could  not  inquire  into  the  nature  of  the  con- 
tempt. The  cases  on  this  subject  were  col- 
lected in  Viner's  Abridgment;  and  one  of  these 
was,  where  an  officer  served  a  man  with  an 
order  of  the  Master  of  the  Rolls :  the  man, 
on  being  served,  said,  "  The  Master  of  the 

Rolls  may ,"  and  for  so  saying,  the 

Master  of  the  RoUs  granted  an  attachment 
against  him  "  for  too  much  familiarity,"  and 
said  that  the  Lord  Keeper  would  commit  him 
for  such  conduct.  The  question  now  was, 
whether  the  Commissioners  of  the  Bankruptcy 
Court  were  empowered  by  I  &  2  W.  4,  c.  66, 
to  commit  for  contempt  ?  for  he  admitted  that 
before  the  act  the  Commissioners  had  no  such 
power. 

Mr.  Baron  Parke. — Any  contempt  offered 
to  them  was  considered  as  being  offered  to  the 
Great  Seal,  and  was  punishable  before  the 
Lord  Chancellor. 

The  Attorney  General. — ^Precisely  so ;  they 
could  not  ^ghi  propria  marte,  but  now,  by  the 
act  constituting  the  Bankruptcy  Court,  they 
are  made  Judges  of  a  Court  of  Record,  and  as 
incidental  thereto  he  submitted  that  they  had 
power  to  commit  for  contempt.  The  Jst  sec- 
tion of  that  act  enacted,  that  it  should  be  law- 
ful for  his  Majesty  to  erect  and  establish  a 
Court  of  Judicature,  which  shall  be  called 
"  The  Court  of  Bankruptcy,"  and  to  appoint 
"  one  person,  being  a  seijeant,  or  barrister  at 
law,  or  not  less  than  ten  years'  standing,  to  be 
the  Chief  Judge  of  the  said  Court,  and  three 
persons,  being  seijeants  or  barristers  at  law  of 
not  less  than  ten  vears'  standing  at  the  bar, 
&c.  to  be  other  Judges  of  the  sud  Court,  and 
ux  persons,  being  barristers  at  law  of  not  less 
than  seven  years'  standing  at  the  bar,  to  be 
called  Commissioners  of  the  said  Court,  &c. ; 
and  the  same  Court  shall  be  and  constitute  a 
Court  of  Law  and  Equity,  and  shall,  together 
with  every  Judge  and  Commissioner  thereof, 
«se  and  exercise  all  the  rights,  incidents,  and 
privilqi^es  of  a  Court  of  Record  or  Judge  of  a 
Court  of  Record,  and  all  other  rights,  inci- 
dentSf  and  privileges,  as  fully  to  all  intents  and 


purposes  as  the  same  are  used,  exercised,  and  en- 
joyed by  any  one  of  lus  Majesty's  Courts  of  Law 
or  Judges  of  his  Majesty's  Courts  of  Law  at 
Westminster."  By  this  section  not  only  the 
Court  of  Review  and  Court  of  Commissioners 
were  Courts  of  Record,  but  any  one  individual 
of  the  Judges  appointed  under  the  act,  was  a 
Judge  of  a  Court  of  Record  whilst  sitting  in 
the  discharge  of  functions  imposed  by  the  act, 
and  could  cotumit  for  contempt  in  the  same 
manner  as  a  Jodee  at  Chambers,  or  a  Judge  at 
NiiiPriui^  coula  commit  for  contempt.  Mr. 
Justice  Beet  imposed  three  different  fines  on 
one  person  at  the  same  trial  at  Nisi  Prius,  at 
Guildhall,  for  contempt;  and  the  Court  of 
King's  Bench  recognised  lus  power  to  do  so  in 
RejF  V.  DatftM/i,  4  B.  &  A.  329.  The  Court 
of  Review  and  the  Commissioners  form  all 
together  the  Court  of  Bankruptcy,  but  they 
alinever  sit  together,  consequently,  unless  the 
Subdivision  Courts  have  power  to  fine  for  con- 
tempt, the  Court  of  Bankruptcy  have  not  the 
power  at  all,  for  all  the  Judges  never  meet 
together ;  and  if  any  branch  otthat  ( jourt  pos- 
sessed that  power,  every  individual  Commis- 
sioner sitting  under  the  provisions  of  the  act, 
possessed  the  same  power.  If  the  Court  of 
Review  had  such  authority,  each  of  the  Sub- 
division Courts  formed  under  section  6,  and 
each  Commissioner  sitting  separately,  had  it 
also. 

Lord  Abins^er  observed,  that  the  act  of  par- 
liament spokie  of  "  The  Court  of  Bankruptcy,'' 
but  on  reading  the  act  through,  he  could  not 
understand  when  such  Court  was  established, 
or  what  were  its  functions.  He  presumed  that 
there  was  the  Court  of  Review,  the  Subdivi- 
sion Court,  and  the  single  Commissioner;  but 
where  did  the  Court  of  Bankruptcy  exist — it 
seemed  to  have  a  name  without  a  local  habita- 
tion. 

Mr.  Baron  Porke  thought  that  the  first  sec- 
tion merely  gave  the  protection  of  Judges  of  a 
Court  of  Record  to  Judges  appointed  under 
this  act;  that  is,  not  to  be  liable  to  actions 
for  any  thing  done  by  them  in  discharge  of 
their  duties. 

Mr.  Hichardt  followed  on  the  same  side 
with  the  Attorney  General,  and  contended 
that  a  single  Commissioner  had  the  same 
power  to  commit  for  contempt  that  the  Court 
of  Review  had. 

LordAbinger, — ^If  a  Commissioner  has  such 
power,  does  he  carry  it  about  with  him  wher- 
ever he  goes }  Can  it  be  contended,  that  if  a 
gerson  writes  an  impertinent  letter  to  a  Jud^e, 
e  can  punish  the  writer  for  contempt  ?  Could 
the  writing  of  such  a  letter  be  considered  as 
an  obstruction  to  the  proceedings  of  the 
Court? 

Mr.  Riehards  \vbb  not  called  upon  to  answer 
that  question.  It  was  sufficient  for  his  pur- 
pose to  say  that  the  ^arty  had  acknowle^ed 
himself  to  be  the  wntcr  of  the  letter  betore 
the  Commissioner  whilst  sitting  judicially. 

Sir  fTilliam  Folleti,  in  support  of  the  rule, 
contended  that  Mr.  Faulkner  had  been  guilty 
of  no  contempt.  The  letter  in  question  con- 
tained no  expression  that  could  be  construed 
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into  a  contempt ;  and  even  if  it  did,  that  letter 
was  written  and  left  with  the  porter  at  Basing- 
haU  Street  on  the  evening  of  the  8th  of  Janu- 
ary,  when  Mr.  Fane  was  not  sitting  in  the 
character  of  a  Commissioner;  therefore  it 
could  not  be  considered  an  obstruction  of  the 
proceedings  of  the  Court;  and  a  Judge  has 
no  more  power  than  any  other  individual  to 

Eunish  a  person  for  sending  a  private  letter  to 
im.  But,  independently  of  it  beinj^  no  con- 
tempt, he  contended  that  a  Commissioner  had 
no  power,  under  any  circumstances,  to  commit 
or  fine  for  contempt ;  and  that  the  late  act, 
instead  of  enlarging,  bad  abridged  the  power 
of  the  Commissioners  in  that  respect.  Now  it 
was  admitted,  that  before  the  passing  of  the 
act.  Commissioners  of  Bankrupts  had  no  power 
to  commit  for  contempt :  and  sect.  7  enacts, 
that  it  shall  be  lawful  for  one  or  more  of  the 
six  Commissioners  to  perform  and  execute  all 
the  powers,  duties,  and  authorities,  by  any  act 
of  parliament  now  in  force,  vested  in  Commis- 
sioners of  Bankrupts,  &c. :  provided  always, 
thai  no  single  Vommissianer  shall  have  power 
to  commit  any  bankrupt,  or  other  person  exa- 
mined before  him,  otherwise  than  to  the  care 
and  custody  of  a  messenger  or  other  officer  of 
the  sud  Court,  to  be  by  him  brought  before  a 
Subdivision  Court,  or  the  Court  of  Review, 
within  three  days  after  such  commitment. 
Now  the  Commissioners,  before  the  passing  of 
that  act,  had  power  to  commit  anv  person  who 
was  under  examination  before  them,  for  re- 
fusing to  answer;  yet  a  single  Commissioner 
cannot  do  so ;  so  that  the  power  of  the  Com- 
missioners is  contracted,  instead  of  being  en- 
larged.^ It  was  evidently  not  the  intention  of 
the  legislature  to  confer  such  large  powers  on 
the  Commissioners. 

Mr.  fFightman  and  Mr.  Cowling  followed 
on  the  same  side. 

Lord  Ablnger  observed,  that  if  he  had  en- 
tertained an^  doubt  on  the  subject,  he  would 
have  taken  time  to  consider  his  judgment,  out 
of  respect  to  the  gentleman  concerned,  who 
had  evidently  actea  on  an  erroneous  construc- 
tion of  the  act.  He  doubted  for  some  time, 
the  act  being  so  complicated,  whether  a  single 
Commissioner  had  such  power ;  but  on  exa- 
mination, he  felt  satisfied  that  Mr.  Fane  had 
exercised  a  power  which  the  act  did  not  give 
him.  The  first  section  of  die  act  constituted 
the  Bankruptcy  Court  a  Court  of  Record,  and 
the  Judges  thereof  Judges  of  a  Court  of  Re- 
cord; and  it  was  contended,  therefore,  that 
Buy  such  Judge,  whilst  exercising  the  func- 
tions imposed  by  the  act,  had  all  the  powers 
of  a  Court  of  Record  ;  but  that  was  by  infer- 
ence only,  and  he  did  not  think  that  such  im- 
portant powers  should  be  conferred  inferen- 
tially.  In  his  opinion,  the  first  section  meant 
merely  to  extend  to  the  Judges  of  that  Court 
the  protection  of  Judges  of  a  Court  of  Record, 
that  is,  not  to  be  subject  to  actions  for  any 
thing  done  by  them  judicially ;  and  that  it  did 
not  mean  to  confer  on  each  Judge  all  the 
powers  of  a  Court  of  Record  ;  for  the  powers 
of  these  Judges  were  defined  in  subsequent 
sections.    The  first  section  stands  by  tsclf ; 


and  if  it  has  any  meaning  at  all,  it  is  to  extend 
to  the  Judges  the  protection  above  alluded  to. 
A  Judge  of  the  Court  of  King's  Bench  may  in 
his  judicial  character  grant  a  warrant,  and  he 
is  protected  from  an  action  for  so  doing  ^  yet 
he  could  not  fine  or  commit  to  prison  any 
person  for  contempt  offered  to  nim  whilst 
signing  such  warrant.  There  was  no  instance 
of  sucn  a  thing  being  done  without  the  in- 
terference of  the  Court.  Again,  Judges 
sitting  at  chambers  are  Judges  of  a  Court  of 
Record ;  yet  as  the  sitting  in  chamben  are 
not  a  Court  of  Record,  their  orders  cannot  be 
enforced  until  they  are  made  a  rule  of  the 
Court ;  which  shews  that  a  Judge  of  a  Court 
of  Record  has  not,  as  such,  merely,  power  to 
commit  for  contempt.  So  a  Commissioner, 
while  sitting  as  such,  has  no  such  power.  A 
Judge  at  nmpriu9\A  different;  for  h nisi prius 
Court  is  a  Court  of  Record.  It  appeared  to 
him,  that  the  object  of  the  act  was  to  form  a 
Court  of  Review  and  a  Court  of  Commission- 
ers; and  that  all  together  should  have  the 
same  power  and  authority  which  the  Commis- 
sioners and  the  Court  of  than  eery  had  before : 
and  sect.  7  confers  on  a  single  Commissioner 
the  same  power  which  the  Commissioners  had 
previously;  but  the  Commissioners  had  not 
power  to  commit  for  contempt ;  their  remedy 
was  by  attachment  before  the  Lord  Chancel- 
lor ;  and  the  Court  of  Review  exercises  now 
all  the  powers  which  the  Lord  Chancellor  had 
previously  exercised.  His  Lordship  did  not 
see  why  a  Commissioner  could  not  complain 
of  contempt  to  the  Court  of  Review.  It  was 
evident,  from  sect.  7>  that  a  single  Commis- 
sioner could  not  commit  for  contempt  a  per- 
son under  examination  before  him,  as  these 
Commissioners  could  do  before ;  therefore  the 
power  of  the  Commissioners  was  abridged  by 
this  act.  Fmding  nothing  in  this  act  to  con- 
fer a  power  to  commit  in  the  Commissioner, 
it  would  be  a  violent  construction  of  it  to 
decide  that  a  single  Commissioner  had  such 
power ;  and  that  made  it  unnecessary  to  con- 
sider  whether  the  conduct  of  Mr.  Faulkner 
was  such  a  contempt  as  would  justify  a  Court 
of  Record  to  commit  him. 

Mr.  Baron  Boiland  concurred  in  the  opinion 
of  the  Lord  Chief  Baron. 

Mr.  Baron  Alderson  agreed  with  the  Attor- 
ney General,  that  if  Mr.  Fane  had  power  to 
commit  for  contempt,  the  contempt  was  not 
examinable  in  this  Court.  Then  if  such  a 
large  power  was  conferred  on  an  irresponsible 
person,  it  ought  to  appear  clearly  that  the  le- 
gislature intended  to  confer  it.  In  his  opinion, 
the  act,  by  constituting  the  Judges  of  the 
Court  of  Bankruptcy  Judges  of  a  Court  of 
Record,  meant  only  that  they  should  not  be 
answerable  for  acts  done  in  their  judicial  ca- 
pacity; and  that  was  more  consistent  with 
other  provisions  of  the  act,  than  the  construc- 
tion contended  for  by  the  Attorney  General. 

Rule  absolute  to  restore  the  10/.  to  Mr. 
Faulkner.     13th  June,  1835. 
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IRISH   CHURCH   RSYBMURS. 

This  18  intituled  "  A  Bill  for  the  better  Re- 
gnlation  of  Ecclesiastieal  Revenues^  and  the 
Promotion  of  Rel^ous  and  Moral  Instruction 
in  Ireland." 

The  preamble  recites,  that  with  a  view  of 
rendering  the  incomes  arising  from  tithes  more 
certain  in  amount,  and  more  easy  of  collection, 
several  acts  have  been  from  time  to  time  passed 
for  Uieesti^lishment  of  compositions  for  tithes 
throughout  Ireland;  but  the  interposition  of 
Parliament  is  further  necessary,  in  reference 
to  various  circumstances  pecubar  to  that  part 
of  the  united  kingdom. 

That  his  Majesty  had  been  pleased  to  issue  a 
commission,  bearing  date  the  5th  of  August, 
in  the  5th  year  of  his  Majesty's  reign,  autho- 
rising and  directing  the  persons  therein  named 
to  inquire  whether  adequate  provision  is  now 
made  for  the  religious  instruction,  and  for  the 
general  education  of  the  people  of  Ireland. 

That  it  appears  by  the  first  Report  of  the 
Commissioners  named  in  such  commission, 
that  in  some  parishes  there  are  no  members  of 
the  Established  Church,  and  in  other  parishes 
£^w  such  members. 

That  it  is  just  and  necessary  for  the  estab- 
lishment of  peace  and  good  order  in  Ireland, 
and  conducive  to  religion  and  morality,  that, 
after  adequate  provision  made  for  the  spiritual 
wants  of  Uie  members  of  the  established  church, 
the  surplus  income  of  such  parishes  shall  be 
applied  to  the  moral  and  religious  education  of 
the  people,  without  distinction  of  religious  per- 
suasion ;  and  also  that  the  sud  composition  for 
tithes  ahall  be  made  payable  by  persons  having 
a  perpetual  estate  or  interest  in  the  lands  sub- 
ject  thereto,  a  reasonable  deduction  bein^  made 
upon,  the  amount  thereof,  in  consideration  of 
the  greater  facility  and  security  of  collection 
arising  out  of  such  transfer  of  the  liability  to 
Idbe  payment  thereof,  from  the  occupying  ten- 
antry to  the  owners  of  such  estates  and  in- 
terests. 

The  following  is  the  substance  of  the  pro- 
posed enactments,  with  some  of  the  more  im- 
portant clauses  stated  fully. 

1.  Compositions  for  tithes  abolished,  except 
arrears  due  by  or  to  undertaking  landlords, 
and  except  arrears  due  by  persons  having  per- 
petual estates  or  interests  in  the  land  ror  the 
year  1834,  with  a  saving  for  pending  suits. 

2.  All  lands  subject  to  the  payment  of  tithe 
compositions,  charged  with  an  annual  sum  by 
way  of  rent  charge,  equal  to  seven  tenths  of 
such  compodtions,  to  be  payable  by  the  party 
having  the  first  estate  or  inheritance,  &c.  in 
auch  lands. 

3.  That  any  estate  or  interest,  held  under 
any  deed  or  instrument  containins  any  provi- 
sion, contract,  or  covenant  for  the  perpetual 
renewal  thereof,  and  any  estate  or  interest 
held  fpr  any  term  of  years  whereof  at  least 
100  shall  be  to  come  and  unexpired  on  the 
30th  day  of  November,  1835 ;  and  any  estate 


held  by  lease  or  demise  immediately  from  and 
under  any  archbishop,  bishop,  or  other  eccle- 
siastical person,  in  any  lands  belonging  to  the 
see  or  other  spiritual  promotion  or  dignity  of 
such  archbishop,  bishop,  or  other  ecclesiastical 
person,  or  under  the  Ecclesiastic^  Commis- 
sioners for  Ireland,  being  parcel  of  the  lands 
vested,  or  which  may  become  vested  m  them 
under  the  provisions  of  3  &  4  W.  4,  inti- 
tuled. «*  An  act  to  alter  and  amend  the  baws 
relating  to  the  Temporalities  of  the  Church 
in  Ireland,"  shaU  be  deemed  and  taken  to  be, 
for  all  purposes  relatingto  the  said  rent-charges, 
equivalent  to  a  perpetual  estate  or  mterest; 
and  that  each  tenant  in  dower  or  tenant  by 
curtesy,  and  each  person  having  under  the  li- 
miutions  of  any  settlement,  by  deed,  wiU,  act 
of  parliament,  or  otherwise,  any  estate  for  life, 
or  other  particular  estate  tiiereby  created  or 
limited  out  of  or  in  any  estate  of  inheritance, 
or  out  of  or  in  any  such  equivalent  estate,  as 
hereby  defined,  shall  be,  during  such  his  mte- 
rest,  liable  to  the  payment  of  such  rent-charge, 
as  fully  to  all  intents  and  purposes  as  if  he  were 
seised  of  or  intitied  to  the  whole  estate  in  such 
inheritance  or  perpetual  interest. 

4.  If  leases  under  the  law  now  in  force  be 
free  of  tithes,  tiie  estate  held  thereunder  shall 
not  be  liable  to  rent-charge.  On  determina- 
tion of  any  estate  chargeable  with  rent-charge, 
the  next  estete  shall  become  chargeable. 

6  If  any  person  who  would  have  been  liable 
to  tithe  composition,  hold  mediately  or  imme- 
diately under  the  person  liable  to  such  rent- 
charge,  the  amount  of  such  rent-charge  may 
be  recovered  as  rent  from  the  next  tenant,  and 
so  downwards  to  the  person  primarily  liable. 

6.  Such  leases,  &c.  of  tithes  as  have  now  the 
effect  of  suspending  compositions,  shall  deter- 
mine,  and  none  other. 

7  Rentcharges  to  be  under  the  manage- 
ment  of  Commissioners  of  Land  Revenues. 

8.  Commissioners  of  Land  Revenues,  with 
consent  of  Treasury,  may  make  regulations  for 
collection,  &c.  of  rent-charges.  , 

9.  Compositions  for  tithes  may  be  revised, 
on  application  to  tiie  Commissioners  of  Land 

Revenues.  ,.     .      r 

10.  Grounds  on  which  application  for  revi- 
sion  may  be  founded  shall  be  submitted  to  tiie 
Commissioners  of  Land  Revenues  for  their 
consideration ;  and  if  found  sufficient,  such 
revision  shall  be  allowed.     .      ^  .      . 

11.  Barristers  to  be  appomted  for  the  pur- 
pose of  such  rerision.  ..     .    j  *^  ^..^ 

12  That  the  barristers  so  authorised  to  pro- 
ceed with  the  revision  of  such  compositions, 
shall  give  public  notice  of  the  several  times 
and  places  at  which,  pursuant  to  such  order 
and  direction,  they  wiU  hold  courts  for  such 
purpose,  as  well  by  advertisements,  to  be  in- 
serted at  least  ten  days  previous  to  each  such 
lime,  in  some  newspaper  circulating  withm  tbe 
respective  parish  or  parishes  in  which  each 
such  composition  may  have  been  estabhshed, 
as  by  notices  to  be  posted  on  the  several  places 
for  posting  notices  of  applications  for  grana 
jury  presentments  at  special  sessions  for  the 
diviswn  or  district  in  which  each  such  pansh 
P4 
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may  be'  situate ;  and  at  the  time  and  places  so 
notified  such  barrister  shall  in  open  court  pro- 
ceed to  revise  each  such  composition,  and  wall 
in  the  first  place  inquire  into  and  ascertain  the 
manner  in  which  each  such  composition  may 
have  been  calculated,  and  require  the  party 
who  may  have  applied  for  such  revision  to  spe- 
cify his  or  their  objections  thereto,  and  to  pro- 
duce evidence  in  support  thereof;  and  such 
barristers,  having  heard  all  such  evidence  and 
objections,  and  all  such  other  evidence  and  ob- 
jections as  shall  be  offered  or  made  by  or  in 
behalf  of  any  party  entitled^  or  who  may  have 
been  entitled  to  sjuch  composition,  or  by  or  in 
behalf  of  any  owner  or  occupier  of  land  sub- 
ject to  such  composition,  shall  correct  any  er- 
ror or  injustice  which  shall  appear  to  them  to 
have  occurred  in  the  calculation  of  such  com- 
position, and  make  such  order  for  confirming, 
mcreasing,  or  decreasing  the  amount  of  each 
such  composition  as  they  shall  think  just  and 
equitable :  Provided  always,  that  if  it  shall  ap- 
pear to  such  barrister  that  the  annual  amount 
of  the  sums  paid  or  recovered  on  account  of 
tithes  in  any  such  parish,  shall  not  have  varied 
above  one-fifth  part  of  the  average  annual 
amount  of  the  whole  during  the  series  of  seven 
years,  with  reference  whereto  such  composition 
may  have  been  calculated,  then  and  in  such 
case  the  amount  of  such  composition  shall  be 
fixed  according  to  the  average  annual  amount 
of  the  sums  so  paid  and  recovered  during  such 
seven  years,  unless  it  shall  be  shewn  that  such 
payments  were  made  with  an  admission  that 
the  tithes  were  of  greater  value,  or  that  more 
was  due :  And  provided  further,  that  where 
any  sum  shall  have  been  included  in  comput- 
ing the  amount  of  any  such  composition  on  the 
evidence  of  any  promissory  note  or  other  in- 
strument or  agreement,  or  of  any  adjudication 
made  by  any  ecclesiastical  or  other  court  or 
justices,  in  default  of  the  appearance  of  the 
party  against  whom  such  adjudication  may  have 
been  made,  the  said  barristers  shall  inquire 
into  the  real  value  of  the  tithes,  in  respect 
whereof  such  promissory  note,  instrument,  or 
agreement  or  adjudication  may  have  been 
'  made,  in  all  cases  where  evidence  of  such  value 
may  be  produced,  and  correct  accordingly  the 
amount  of  such  composition :  and  provided 
further,  that  when  any  sums  shall  have  been 
added  to  the  average  amount  of  the  tithe  paid, 
or  agreed  or  adjudged  to  be  paid  during  any 
such  series  of  years  as.  aforesaid,  the  said  bar- 
risters shall  examine  into  the  sufficiency  of  the 
grounds  and  reasons  upon  which  such  addition 
has  been  made,  as  set  forth  in  the  statement 
subjoined  to  the  certificate  of  such  composi- 
tion, and  shall  allow  or  disallow  the  same,  and 
deduct  or  reduce  or  increase  the  sum  so  added, 
as  to  them  shall  seem  iust :  and  provided  filr- 
ther  that  where  the  tithes  of  any  land,  not  hav- 
ing been  actually  paid  or  adjudged  to  be  paid 
during  the  series' of  years  with  reference  where- 
to any  composition  may  have  been  calculated, 
the  tithes  ot  such  land  may  have  been  estima- 
ted or  calculated  according  to  the  payments 
made  for  tithes  of  the  like  kind  in  the  same  or 
any  adioining  parish,  or  according  to  such  in- 


formation as  may  have  been  obtaiaed,  the  uid 
barristers  shall  inquire  into  the  facts  and  the 
accuracy  of  such  information,  and  the  fairness 
of  any  such  estimate,  and  amend  or  confirm 
the  calculation  of  such  composition  according- 
ly :  And  prorided  further,  that  where  the  a- 
mount  of  any  composition  shall  have  been  fixed 
by  agreement,  such  amoimt  not  having  been 
ascertained  by  any  commissioner  or  commis- 
sioners, or  umpire,  under  the  provisions  of  the 
said  recited  acts,  and  that  it  shall  appear  that 
either  of  the  parties  thereto  entered  into  such 
agreement  in  ignorance  of  any  facts,  the  know- 
ledge whereof  was  material  to  making  an  equi- 
table arrangement  between  them,  or  under  any 
concealment  or  misrepresentation  of  such  facts, 
and  that  such  agreement  was  unjust,  the  said 
barristers  shall  inquire  into  and  ascertain  and 
fix  the  just  amount  of  composition  which  ought 
to  be  established  in  lieu  of  the  sum  so  fixed  by 
agreement :  And  provided  further,  that  where 
in  the  calculation  of  any  such  composition,  it 
shall  appear  to  the  said  barristers  that  any  sum 
has  been  included  on  account  of  the  tithes  of 
anv  land  which  they  shall  deem  to  have  been 
tithe-free,  the  sdd  barristers  shall  exclude  such 
sums  in  calculating  the  amount  of  such  com- 
position ;  and  if  such  barristers  shall  entertain 
any  doubt  or  difficulty  in  determining  the  ex- 
emption of  any  such  land  from  tithe,  it  shidi 
be  lawful  for  the  Courts  of  Chancery  and  Ex- 
chequer  in  Ireland,  upon  the  petition  of  the 
said  barristers,  showing  the  facts  of  the  case, 
(which  the  said  barristers  are  hereby  required 
to  ascertain  and  state  according  to  the  best  in- 
formation they  can  procure)  either  to  make  an 
order  allowing  or  disallowing  such  claim  of 
exemption  or  referring  the  matter  to  any  mas- 
ter, or  to  the  chief  remembrancer,  with  liberty 
for  the  parties  interested  in  the  determination 
of  such  matter  to  attend  him,  and  with  such 
other  directions  as  the  Cotirt  shall  deem  pro- 
per, or  to  direct  such  feigned  issue  or  other 
proceeding  as  the  Court  in  its  discretion  may 
deem  proper  for  ascertaining  the  exemption  or 
non-exemption  of  such  lands ;  and  in  case  of 
any  such  application  to  either  of  the  sud  Courts, 
the  said  barristers  shall  proceed  with  the  re* 
vision  of  such  composition,  and  fix  the  amount 
thereof,  without  reference  to  such  claim  of  ex- 
emption, provided,  that  if  the  matter  be  deter- 
mined in  favor  of  the  party  claiming  such  ex- 
emption, such  Court  shall  direct  the  said  Com- 
missioners of  Land  Revenues  to  reduce  the 
amount  of  rent-charge  payable  in  lieu  of  such 
composition,  to  amend  the  rental  of  such  rent- 
charges  accordingly ;  and  the  costs  of  such 
petition  and  reference,  or  other  proceedings, 
shall  be  in  the  discretion  of  such  Court,  and 
payment  thereof  enforced  against  any  of  the 
parties  interested  in  such  matter  who  may  ap- 
pear to  litigate  the  same,  by  attachment  or 
otherwise,  as  such  Court  may  direct. 
.  13.  Composition  may  be  reduced  or  increas- 
ed by  agreement  between  the  land-owners  and 
tithe-owner. 

14.  Barristers  revising  compositions,  shall 
make  order  for  payment  of  the  expenses  by 
such  party  as  they  think  fit,  subject  to  certain 
rules. 
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15.  Banri8ten  shall  transmit  their  award  to 
the  Lord  Lieutenant,  to  be  laid  before  the 
Commissioners  of  Land  Revenues,  >vho  shall 
amend  rentals  of  rent-chari^es  and  applotments 
accordingly. 

16.  Lord  Lieutenants  may  order  advances 
from  the  consolidated  fund  to  defray  the  ex- 
penses incurred  in  revision  of  composition. 

17.  Barristers  may  compel  attendance  of 
witnesses. 

18.  Barristers  may  allow  expenses  to  wit- 
nesses not  interested  in  the  matter. 

19.  Witnesses  and  barristers  how  to  be  paid; 
and  expenses  of  revision  how  to  be  repaid. 

20.  Appeals  now  before  Privy  Council  may 
be  referred  to  barristers  under  this  act. 

21.  Proceedings  where  the  liability  of  lands 
to  rent-charge  shall  be  disputed. 

22.  What  prescriptions  to  be  valid  in  law, 
in  case  of  claims  of  exemption  from  tithes. 

23.  To  what  cases  this  act  shall  extend. 

24.  Time  during  which  lands  shall  be  held 
by  persons  entitled  to  the  tithes  thereof  to  be 
excluded  in  the  computation,  as  also  the  time 
during  which  any  person  capable  of  resisting 
any  claim  shall  be  an  infant,  &c. 

25.  That  in  all  actions  and  suits  to  be  com- 
menced after  the  passing  of  this  act,  it  shall  be 
sufficient  to  allege  that  the  exemption  or  dis- 
charge claimed  was  actually  exercised  and  en- 
joyed for  such  of  tbe  perioas  mentioned  in  this 
act  as  may  be  applicable  to  the  case ;  and  any 
proviso,  exception,  incapacity,  disability,  con- 
tract, agreement,  deed,  or  writing  herein  men- 
tioned, or  any  other  matter  of  fact  or  law,  not 
incoiMistent  with  the  simple  fiftct  of  the  exer- 
cise and  enjoyment  of  the  matter  claimed,  shidl 
be  specially  alleged  and  set  forth,  and  shall  not 
he  received  in  evidence,  or  any  general  traverse 
or  denial  of  the  matter  claimed. 

26.  No  presumption  allowed  in  support  of 
any  claim  for  any  less  period  than  herein  men- 
tioned. 

27.  When  tithe-free  lands  have  been  sub- 
jected to  composition,  such  composition  shall 
be  reduced. 

28.  Persons  entitled  to  compositions  for 
tithes  ahall  deliver  up  to  the  Commissioners  of 
Land  Revenues  the  attested  copies  of  certifi. 
cates  and  applotment  books. 

^  29.  Penalty  on  any  person  neglecting  to  de- 
liver such  documents  to  Commissioners  within 
a  month  from  passing  of  act. 

30.  The  Commissioners  of  Land  Revenues 
may  amend  applotments. 

31.  Distinct  rentals,  showing  the  rent- 
charges  payable  out  of  the  lands  in  each  parish 
shall  be  framed ;  and  a  certihcate  of  the  gross 
amount,  and  of  the  proportions  in  which  such 
amount  may  be  distnbutable  among  the  several 
persons  entitied  to  compositions  for  tithes  out 
of  each  parish,  delivered  to  the  Ecclesiastical 
Commissioners  for  Ireland. 

32.  The  rental  shall  be  enrolled  in  the  office 
where  the  King's  rentals  are  preserved. 

33.  Receivers  shall  give  receipts  and  also 
enter  receipts  in  a  book  to  be  lodged  in  the 
Record  Office. 

34.  Rent-charges  how  to  be  recovered. 


35.  MHiere  rent-charge  in  arrear,  and  the 
person  liable  thereto  shall  not  be  in  the  occu- 
pation of  the  lands  charged  therewith,  or  where 
such  person  may  not  be  known,  a  Court  of 
Equity  may  order  the  rents  of  such  lands  to 
be  received  in  liquidation  of  such  rent-charge, 
&c. 

36.  Receivers  may  distrain  in  cases  where 
the  person  liable  to  the  payment  of  the  rent- 
charge  is  in  occupation  of  the  land. 

37.  Persons  liable  to  rent-charges  and  not 
paying  same,  liable  to  interest  on  the  amount. 

38.  Commissioners  of  Land  Revenues  may 
apportion  rent-charges. 

39.  Tithe  compositions  shall  be  increased  or 
diminished  acconiing  to  the  price  of  com  dur- 
ing the  last  seven  years,  as  compared  with  the 
price  stated  in  the  certificates  thereof,  and  the 
amount  of  the  rent-charges  calculated  accord- 
inj^ly ;  and  a  like  variation,  according  to  the 
pnce  of  com,  shall  take  place  every  year  in 
the  amount  of  the  rent-charges. 

40.  On  the  1st  of  December  in  this  present 
year,  and  on  1st  November  in  every  succeeding 
year.  Ecclesiastical  Commissioners  to  take  an 
account  of  the  gross  amount  of  the  rent- charges 
accrued  due  out  of  each  parish,  and  issue  war- 
rants on  the  Commissioners  of  Land  Revenues 
for  the  amount,  subject  to  a  deduction  of  six- 
pence  iu  the  pound. 

41.  Rents  and  sums  due  by  owners  of  tithes 
shall  be  deducted. 

42.  Present  incumbents  to  receive  further 
payment  of  51.  per  cent,  from  the  perpetuity 
purchase  fund. 

43.  Corporations  aggregate,  incumbents 
without  cure  of  souls,  and  lessees  of  tithes, 
excluded  from  the  benefit  of  this  additional 
payment. 

44.  Ecclesiastical  Commissioners  shall  invest 
the  monies  arising  in  the  perpetuity  fund  ac- 
count in  Exchequer  bills. 

45.  In  cases  of  doubt  as  to  the  rights  of  the 
parties  entitied  to  payment,  the  Ecclesiastical 
Commissioners  shall  apply  by  petition  to  the 
Court  of  Chancery  or  Exchequer  for  its  di- 
rection. 

46.  Certificates  of  compositions  shall  be  only 
primd/acie  evidence  of  Uie  rights  of  the  per- 
sons entitied  thereto  as  between  themselves. 

47*  If  warrants  defaced,  new  warrants  may 
be  given  instead,  and  the  former  warrants 
cancelled. 

48.  If  warrants  lost,  others  may  be  issued 
for  the  same  amount,  an  indemnity  being  given 
by  the  person  receiving  such  other  warrant. 

49.  A  time  to  be  appointed  for  paying  off 
warrants. 

50.  All  sums  payable  under  3  &  4  W.  4,  c. 
100,  s.  19,  remitted  and  refunded. 

51.  The  residue  of  the  money  applicable  to 
the  relief  of  the  owners  of  tithes  under  the  said 
act,  shall  be  paid  to  the  Ecclesiastical  Com- 
missioners, and  applied — together  with  the 
siims  arising  to  credit  of  the  account  herein- 
after mentioned — in  payment  of  the  arrears  of 
compositions  due  for  1834. 

52.  Persons  who  may  not  have  received  pay- 
ment of  their  compositions  for  1834,  shall  ap- 
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ply  for  relief  by  memorial,  suck  relief  not  to 
extend  to  compositions  payable  by  undertaking 
landlords. 

53.  Upon  application  for  relief  under  this 
act,  proclamation  to  be  issaed,  enjoining  pay- 
ment of  arrears  due  by  suck  persons  as  would 
be  liable  to  pay  rent  under  tbis  act,  subject  to 
a  deduction  of  15/.  per  cent.  Proceedings  in 
case  of  default.  Collectors  of  excise  skall  give 
a  receipt  to  parties  making  payment,  wkick 
skall  be  a  sufficient  acquittance. 

54.  In  default  of  obedience  to  proclamation, 
an  application  by  petition  of  Attorney  General 
to  be  made  to  tke  (^ourt  of  Ckancery  or  £x- 
ckequer,  or  Assistant  Barrister,  fcMT  an  order 
against  defaulters,  for  tke  wbole  sum  due, 
witkout  any  deduction.  Court  of  Ckancery  or 
Exckequer,  or  Barrister,  to  examine  into  tke 
matter  of  tke  petition. 

55.  Petition  not  to  abate  bydeatk  of  parties. 
Notices  of  any  proceeding  to  be  taken  on  suck 

Setition,  skall  be  given  to  tke  party  fourteen 
ays  previously. 

56.  Monies  paid  or  recovered  under  tkis 
act,  to  be  paid  over  to  Ecclesiastical  Commis> 
sioners. 

57.  Costs  to  respondents  unjustly  sued. 

58.  Upon  tke  next  vacancy  of  tke  ckurck  of 
any  parisk  in  wkick  tkere  are  not  more  tkan 
fif^  members  of  tke  establisked  ckurck,  suck 
ckurck  may  be  sequestered. 

59.  If  suck  parisk  contain  no  suck  members 
of  tke  establisked  ckurcb,  tke  occasional  duty 
skall  be  committed  to  a  neigkbouring  minis* 
ten 

60.  If  tkere  be  any  members  of  tke  estab- 
lisked ckurck,  tke  cure  of  souls  may  eitker  be 
committed  to  tke  care  of  a  neigkbouring  minis- 
ter, or  a  separate  curate  appointed. 

61.  But  wberever  tkere  is  now  a  ckurck  or 
ckapel  and  a  resident  minister  in  any  parisk 
falling  under  tke  foregoing  provisions,  a  sepa- 
rate curate  skall  be  appointed,  bow  smaJl 
soever  tke  numbers  of  tne  members  of  tke 
establisked  ckurck. 

62.  Tke  stipends  to  neigkbouring  ministers 
ckarged  mtk  tke  occasional  duties,  fixed. 

63.  Tke  stipends  to  separate  curates  fixed. 

64.  Places  of  worskip  to  be  provided  in 
pariskes  coming  under  tke  operation  of  tkis 
act. 

65.  Biskop  of  diocese  to  be  associated  witk 
tke  Commissioners  in  providing  for  tke  spiritual 
wants  of  pariskes  coming  under  tke  operation 
of  tkis  act. 

G6,  Glebe  kouse  may  be  let,  unless  curate 
desire  to  occupy  tke  same ;  also  glebe  lands. 

67.  Commbsioners  to  pay  off  ckarges  of 
suppressed  benefices. 

68.  Commissioners  may  recover  sums  to 
successors  in  bene6ces ;  and  also  for  dilapida- 
tions. 

69.  If  Sequestration  of  tke  ckurck  skall  be 
removed,  tke  incumbent  succeeding  liable  to 
ckarges,  or  a  fair  proportion  tkereot. 

70.  In  case  of  pariskes  forming  part  of 
unions,  tke  Ecclesiastical  Commissioners  may, 
if  tkey  tkink  fit,  separate  suck  pariskes  from 
tke  union,  and  deal  tkerewitk  as  single  pa- 
riskes. 


71.  If  tke  union  sball  be  maintained,  tke  in- 
come of  tke  next  incumbent  skall  be  subject 
to  suck  reduction  as  tke  lord  lieutenant  shall 
direct,  witk  regard  to  extent  of  duty  in  tke 
pariskes  of  suck  union,  and  not  containing 
more  tkan  fifty  members  of  tke  establisked 
ckurck. 

72.  Where  pariskes  are  united  to  other 
pariskes,  not  contiguous,  tkey  skall  be  dis- 
united on  tke  next  avoidance. 

73.  Ckarges  on  unions  provided  for. 

74.  Glebe  kouse  or  ckurck  in  disunited  pa- 
risk may  nevertkdess  be  used  for  purposes  of 
union. 

75.  No  episcopal  union  to  be  made  with- 
out notice  to  the  Ecclesiastical  Commissioners. 

76.  The  income  of  parishes  wkick  might 
have  fallen  under  tke  lltich  sect,  of  3  &  4  W. 
4,  c.  37 1  skall,  if  falling  under  provisions  of 
tkis  act,  be  carried  to  tke  reserve  fund. 

77*  For  reduction  of  benefices  wkereof  the 
revenues  skall  be  disproportioned  te  tke  eccle- 
siastical dutv :  3  &  4  W.  4.  c.  37.  No  bene- 
fice to  be  reduced  below  300/.  per  annum. 

78.  Pariskes  fidling  under  operation  of  tkis 
act,  not  to  be  filled  without  notice. 

79.  Tke  Ecclesiastical  Commissioners  skall 
compensate  tke  owners  of  advowsons  coming 
under  tke  operation  of  tkis  act,  unless  suck 
advo^vBons  belonj^  to  tke  King  or  Ecclesiastical 
Corporations.  If  owners  dissatisfied,  tkeymav 
apply  to  tke  Court  of  Chancery.  Trinity  Col- 
lege to  be  compensated  by  having  a  benefice 
in  tke  King^s  gift,  in  lieu  of  tkat  sequestered 
or  reducea  in  value. 

80.  Application  of  money,  wkere  owners 
under  disability. 

81.  If  sequestration  be  removed,  tke  ad  vow- 
son  to  vest  in  kis  Majesty. 

82.  Tke  Ecclesiastical  Commissioners  shall 
keep  a  separate  account,  to  be  called  *'  The 
Reserve  Fund  Account."  Monies  in  suck  ac- 
count, kow  to  be  applied. 

83.  Ecclesiastical  Commissioners  may  bor- 
row money  on  credit  of  tiie  reserve  fund,  for 
tke  purpose  of  indemnifying  tke  owners  of 
advowsons. 

84.  For  tke  removal  of  tke  sequestration  or 
resumption  of  income,  in  pariskes  where  tke 
spiritual  wants  tkereof  skall  increase. 

85.  Ecclesiastical  Commissioners  skall  make 
an  annual  report  to  tke  Lord  Lieutenant. 

86.  Property  of  minor  canons  and  vicars 
ckoral,  vested  in  the  Ecclesiastical  Commis- 
sioners, subject  to  existing  interests,  and  for 
the  maintenance  of  suck  members  of  suck 
corporations  as  kave  duties  to  perform. 

87.  Sect.  1  of  4  &  5  W.  4.  c.  90,  amended. 

S8.  Titkes,  &c.  disappropriated  from  dig- 
nities, &c.  may  be  carried  to  general  fund 
under  administration  of  Ecclesiastical  Com- 
missioners. 

89.  Tenants  of  bisbops,  &c.  may,  instead  of 
paying  purchase  money  of  perpetuities,  give  a 
mortgage  at  tkree  and  a  kalf  per  cent.,  payable 
witkin  ten  years. 

90.  Commissioners  of  Land  Revenues  and 
Ecclesiastical  Commissioners  may  examine  on 
oatk,  or  receive  depositions. 
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91.  Ecclesiastical  Commissioners  may  em- 
ploy additional  clerks. 

^.  Treasury  may  advance  mone^  on  credit 
of  the  rent-charges  granted  by  this  act,  not 
exceeding  the  annual  amount  inereof. 

93.  Tithe  composition  acts  shall  be  taken 
to  extend  to  his  Majesty. 

94.  llie  provisions  of  this  act  shall  extend 
to  his  Majesty. 

95.  Notices,  how  to  be  served. 

96.  No  stamp  duty  payable. 

97.  Nor  office  fees. 

98.  Provision  against  forgery. 

99.  The  like  against  perjury. 

100.  Limitation  of  actions. 

101.  Interpretation  of  words  used  in  this 
act.  

CERTIORARI. 

By  the  5  W.  &  M.  c.  11,  no  writ  of  certiorari 
at  the  prosecution  of  the  party  indicted,  can 
lie  granted  out  of  the  King's  Bench,  to  remove 
such  indictment  before  trial  at  the  quarter 
sessions,  unless  awarded  on  motion  of  counsel 
and  by  rule  of  court,  the  party  indicted  finding 
sureties  for  20/.  to  appear  and  plead.  Ac- 
cording to  the  practice  of  the  King's  Bench, 
on  removal  of  indictments  and  presentments 
from  a  court  of  assize  by  eeriiorari,  the  partv 
indicted  is  required  to  enter  into  a  recogni- 
-sance  for  50/.  onl^ . 

It  is  by  this  bill  proposed  to  be  enacted, 
that  no  writ  of  certiorart  shall  issue  at  the  in- 
stance of  9.uypartg  indicted  or  presented,  for 
removing  any  indictment  or  presentment  from 
the  quarter  sessions  or  assize,  without  a  rule 
of  court  or  Judge's  order;  and  the  Court  or 
Judge  may  direct  such  recognizance  to  be 
taken  in  any  amount  which  shall  appear  ne- 
cessary for  the  ends  of  justice. 

According  to  the  present  practice  of  the 
King's  Bench,  a  prosecutor  may  obtain  a  cer- 
tiorari without  any  application  to  the  Court 
or  notice  to  the  ddfendant,  who  may  be  taken 
by  surprise  and  harassed  and  oppressed :  it  is 
therefore  to  be  enacted,  that  no  prosecutor 
shall  be  entitled  to  such  certiorari  without  a 
rule  or  order  of  the  court  or  a  Judge,  who 
may  impose  such  conditions  respecting  costs 
or  odiendse  as  shall  seem  conducive  to  the 
ends  of  justice.       

UMITATION  OF  BKAL  ACTIONS. —  QUABE  IM- 
PEDIT. 

Doubts  having  been  entertained  whether  the 
several  periods  limited  by  the  3  &  4  W.  4,  c.  27, 
for  bringing  a  quare  impedit  or  other  action 
or  suit  to  enforce  a  right  to  present  or  bestow 
any  ecclesiastical  benefice,  as  the  patron  there- 
of, apply  to  the  case  of  a  bishop  claiming  a 
right  to  collate  to  or  bestow  any  ecclesiastical 
benefice  in  his  diocese ;  it  is  proposed  by  this 
hUl  to  enact  as  follows : 

That  at  the  determination  of  the  period  li- 
mited for  bringini^  a  writ  of  quare  impedit,  the 
right  and  title  of  the  bishop  claiming  a  right 
to  collate  to  or  bestow  any  ecclesiastical  bene- 
fice, shall  be  extinguished;  but  this  enact- 
ment is  not  to  affect  the  right  of  a  bishop  to 
collate  by  reason  of  lapse. 


And  the  3  &  4  W.  4,  c.  27,  is  to  be  extended 
by  this  bill  to  ecclesiastical  benefices  in  Ire- 
land. 


SELECTIONS 

FROM  CORRESPONDENCE. 

No.  CV. 


IMPRISONMENT  FOR  DEBT  BILL. 

Sir, 
Much  has  been  the  discussion  respecting 
this  most  important  measure,  both  in  and  out 
of  parliament,  and  many  have  been  the  opi- 
nions, expressed  through  the  Le^  Observer; 
yet  notwithstanding  such  discussions  and  opi- 
nions, it  appear^  wholly  overlooked,  as  to  how 
the  learned  Attomey-Ueneral  intends  to  jpre- 
vent  any  person  from  anesting  another  for  a 
debt  or  sum  of  money  which  is  not  nor  ever 
was  due.  The  only  provision  the  learned 
gentieman  appears  to  have  made  agunst  it  is, 
tiiat  no  person  shall  be  arrested  for  any  debt, 
&c.,  eacept  in  coses  of  fraud,  or  where  the 
debtor  is  about  to  abscond.  Is  this  sufficient  ? 
Will  this  remedy  cure  the  disease?  The  an- 
swer is  too  obvious  to  require  a  moment's 
pause.  The  man  who  is  wicked  enough  to 
swear  that  a  debt  is  due  to  him  when  such  is 
not  the  fact,  would  not  hesitate  to  tack  on  to 
the  oath  that  fraud  had  been  committed,  or 
that  the  alleged  debtor  was  about  to  abscond, 
or  in  fact  to  make  any  other  oath  required  to 
suit  his  own  purpose.  What  is  there,  then,  in 
this  wonderful  production,  which  has  under- 
gone so  many  rerisions,  to  prevent  this  ?  What 
IS  the  bill  for  ?  It  appears  to  me,  I  must  con- 
fess, to  amount  to  nothing  at  all,  as  regards 
the  principal  point  the  Attomey-General  has, 
over  and  over  again,  stated  he  had  in  view, 
namely,  to  prevent  the  imprisonment  of  an 
innocent  man  for  a  false  debt,  with  a  view  to 
extort  money  from  him.  If  this  bill  should 
pass,  will  it  have  that  effect?  It  appears  tO 
me  to  be  quite  dear  that  it  will  not. 

T.  B. 


ON  THE  RIOHT  OF  THE  ASSIGNEES 
OF  A  BANKRUPT  TO  ACCOUNT. 


A  case  has  been  recentiy  reported,  as  to  the 
right  a  bankrupt  has  in  equity,  to  call  his  as- 
signees to  account.  It  was  decided  by  the 
present  Lord  Chief  Baron,  (Minger);  and 
we  shall  insert  a  part  of  the  judgment  before 
giving  the  statement  of  the  case.  And  fint, 
as  to  the  statutes  affecting  the  point. 

"  The  first  statute  in  bankruptcy,  was  in  the 
time  of  Hen.  8.  (34  &  35  Hen.  8.  c.  4.)  That 
gave  to  the  Lord  Chancellor  and  to  the  Privy 
Council  power  to  dispose  of  bankrupts'  estates. 
There  is  not  a  word  about  assignees,  nor  is 
tiiere  any  defined  mode  of  proceeding  to  settle 
what  the  form  should  be.  It  was  left  very 
much  at  the  discretion  of  the  members  of  tlK 
Privy  Council,  to  make  such  orders  as  they 
should  think  fit.  Then  comes  the  statute  of 
Eliz.  (13  Eliz,  c.  7,  «.  2.),  which  gave  powc 
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to  the  LordChancellor,  if  he  thought  fit^to  name 
commissionere,  that  is  to  say,  to  exerdse  the 
authority  the  Priw  Council  had  before  exer- 
cised in  a  general  way«  by  means  of  commis- 
sioners appointed  by  him,  and  accountable  of 
course  to  him  or  the  Privy  Council  for  their 
transactions ;  and  then  comes  a  cUuse  in  the 
statute,  that  if  the  bankrupt's  estate  should 
pay  and  satisfy  all  the  demands  against  him, 
the  commissioners  should  account  to  him,  and 
pay  him  the  surplus.  The  next  statute  in 
pomt  of  order  is  the  statute  of  James,  which 
carries  the  obligation  a  step  farther ;  for  the 
bankrupt  is  entitled  to  demand  of  the  commis- 
sioners an  account  of  his  estate^  to  demand 
from  them  payment  of  the  surplus  of  his  es- 
tate, and  also  to  proceed  against  those  who 
withheld  the  estate,  to  recover  it  in  his  own  per- 
son,— ^in  his  own  name, — ^if  the  debts  should 
be  all  paid.  That  might  afford  an  answer  to 
the  argument  drawn  from  the  case  before  Sir 
ff^.  Grant,  who  decided  that,  where  all  the 
bankrupt's  debts  were  paid,  and  a  portion  of 
his  real  estate  remun  unappropriated  for  that 
purpose,  it  was  not  divested  from  him ;  and 
that  therefore,  it  would  not,  because  the  com- 
mission of  bankruptcy  intervened^  go  to  his 
heir,  and  disappoint  his  devisee;  Charman  v. 
Chartnan,  14  Yes.  6P0.  Sir  ff.  Grant  in 
effect  says  that,  if  his  debts  be  all  paid,  the 
bankrupt  is  not  absolutely  divested,  so  as  to  be 
deprived  of  all  interest  whatsoever  in  his  es- 
tate ;  that  in  truth  he,  by  that  very  statute, 
has  a  right  to  recover  the  unappropriated  part 
of  his  estate.  But  in  the  statute  of  James,  (1 
Jac.  1,  c.  15,  ss.  13,  15),  which  authorizes 
the  commissioners  to  assign  (not  to  constitute 
assignees  as  at  present  constituted,)  for  the 
purpose  of  disposing  of  the  estate  more  effect- 
ually, it  18  quite  clear  that  the  proceedings 
inust  be  under  the  statute  to  call  on  the  com- 
missioners to  account.  I  will  not  say  whether 
the  proceedingb  should  be  by  bill  in  equity  or 
not,  because  the  statute  says,  that  on  appiica- 
tioa  to  the  commissioners,  they  shall  account ; 
and  the  Lord  Chancellor  may  make  an  order 
on  them,  the  commissioners,  so  to  do. 

"The  subsequent  statutes  in  some  degree 
modify  the  powers  of  assignees  in  bankruptcy, 
till  we  come  to  the  time  of  Geo.  1,  when  the 
first  statute  was  made,  which  was  afterwards 
the  foundation  of  the  5  Geo.  2.  The  6 
Geo.  2,  is  the  first  which  exactly  defines  the 
duties  of  assignees,  and  imposes  obligations 
on  them.  Among  those  obligations  is  to  be 
found  this, — ^that  they  are  to  make  dividends  by 
order  of  the  commissioners,  once,  twice,  and 
as  often  as  there  may  be  occasion :  they  are 
also  to  account  upon  oath  to  the  commisbiou- 
ers  for  their  receipts  and  expenditure,  and 
shew  to  them  what  they  have  in  hand  when 
the  commissioners  made  a  diridend,  5  Geo.  2, 
c.  30,  s.  33.  The  commissioners  therefore  are 
the  proper  persons  to  ascertain,  under  any  cir- 
cumstances, the  state  of  the  bankrupt's  estate ; 
it  is  their  duty  on  the  application  of  the  bank- 
rupt, to  call  the  assignees  to  account  on  oath 
for  the  administration  oi  the  bankrupt's  estate. 
There  is  therefore  no  occasion  to  give  the 


bankrupt  any  other  remedy.  That  is  the  re- 
medy given  by  statute,  and  it  is  not  necessary 
for  the  furtherance  of  justice,  to  entitle  him  to 
come  to  a  court  of  equity.  But  I  will  not  say 
that  an  extreme  case  may  not  be  put,  where  a 
bankrupt  might  come  into  a  court  of  e(|uity. 
I  do  not  wish  to  lay  down  any  sii'ch  principle ; 
because  the  imagination  may  suggest  a  rase 
where  it  would  be  very  hara  indeed  to  deny 
him  a  remedy,  and  wnere  no  inconvenience 
could  result ;  and  let  me  suppose  this  case : — 
A  man  is  an  officer  in  the  army,  and  has  a  real 
estate,  and  while  serving  abroad,  some  credi- 
tors, together  with  some  other  persons,  enter 
into  a  conspiracy  to  defraud  him  of  his  real 
estate,  and  they  set  him  up  falsely  as  a  trader, 
and  take  out  a  commission  of  bankruptcy 
against  him,  and  then  obtain  the  ordinary 
means  of  disposing  of  his  real  estate.  He  re- 
turns to  his  own  country,  having  heard  no- 
thing of  this,  and  finds  these  proceedings. 
That  would  be  a  very  proper  case  to  apply  to 
a  court  of  equity  to  set  aside  the  fraud^  and 
compel  these  persons  to  give  an  account  of 
what  they  have  done.  1  only  put  this  as  an 
imaginary  case,  because  I  mean  to  protect  my- 
self from  any  conclusion  that  a  case  might  not 
arise  in  which  a  court  of  equity  would  have 
jurisdiction.    I  do  not  deny  the  jurisdiction. 

"  It  would  be  very  satis&ctory  to  me,  if  I 
could  find  any  precise  case  to  govern  me  on 
the  subject.  I  should  think  it  my  duty  at  all 
times  to  treat  such  a  case  with  the  greatest  re- 
spect, and  in  this  particular  instance  to  adhere 
to  it.  I  asked  if  any  case  could  be  found, 
where  any  bill  had  been  permitted  to  be  filed 
against  assijgnees  by  an  uncertificated  bank-, 
nipt,  to  bring  them  to  an  account  <Mf  his  es- 
tate ;  and  the  bar  has  candidly  answered,  that 
no  such  case  can  be  found ;  and  I  am  brought 
to  that  conclusion  by  Lord  Eldon^i  judgment 
in  the  case  of  Saaton  v.  Davu,  18  Ves. /2. 
Upon  examining  that  case  I  find  that  Lord  EU 
don,  who  had  as  much  experience  as  any  man 
who  ever  sat  in  a  court  of  equity,  himself  stated 
that  the  bar  could  fumuh  no  such  precedent ; 
and  on  looking  at  the  matter  on  principle,  1 
own  it  appears  to  me  that  nothing  could  be 
more  dangerous,  than  to  set  an  example  of  a 
case  that  might  be  acted  on  as  a  precedent  for 
such  a  proceeding." 

The  following  was  the  case  to  which  his 
Lordship  refused  relief.  The  bill  stated  that, 
previous  to  the  year  1S02,  the  plaintiff  had 
been  in  partnership  with  Daniel  Backhouse 
and  others,  and  that  they  purchased  plantation^ 
in  the  We^t  Indies,  as  part  of  the  partnership 
assets.  That  the  partnership  was  dissolved  in 
1802;  and  that,  in  March  1808,  a  deed  was 
executed,  whereby  Backhouse  sold  to  the 
plaintiff  all  his  interest  in  the  partnership  for 
the  sum  of  40,000/.  to  be  secured  by  different 
bonds.  That  soon  after  the  execution  of  this 
deed,  the  plaintiff  discovered  that  he  had  been 
imposed  upon  by  Backhouse ;  that  the  liabili. 
ties  of  the  partnership  had  been  greater,  and 
the  value  of  the  property  less,  than  had  been 
supposed ;  and  that  Backhouse  knew  of  this 
before  he  executed  the  deed.    That  the  plain- 
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tiff,  accordingly,  instituted  proceedings  in 
Chancery  to  set  aside  the  deed,  and  that  an 
issue  was  directed  to  try  its  vaHdity ;  but  that 
owing  to  the  absence  of  the  plaintifiPs  leading 
counsel^  and  other  circumstances,  the  verdict 
was  found  against  him,  establishing  the  deed. 
That  in  March  1815,  the  plaintiff  being  on  the 
point  of  embarking  for  Holland,  in  order  to 
effect  some  beneficial  arrangements  for  the 
partnership  estate,  executed  certain  convey- 
ances of  his  real  and  personal  estate,  for  the 
benefit  of  his  wife  and  children ;  and  that  in 
the  same  mouth  he  proceeded  to  Rotterdam. 
That  immediately  after  his  departure,  the  ex- 
ecutors of  Backhouse,  who  was  then  dead, 
being  desirous  of  depriving  the  pluntiff  of  the 
means  of  unravelling  the  fraudulent  conduct 
of  Backhouse,  and  preventing  the  plaintiff 
from  setting  aside  the  deed  of  March  1808, 
entered  into  a  conspiracy  to  ruin  the  plaintiff, 
and  in  order  thereto,  sued  out  a  commission  of 
bankrupt  against  him ;  and  that  two  of  the 
executors  caused  themselves,  together  with 
the  defendant  Barnes,  to  be  made  assignees 
under  the  commission,  and  there  was  collusion 
between  the  pluntiff's  eldest  son,  the  defend- 
ant, John  CoUingwood  Tarleton,  and  the  as- 
signees, and  that  by  their  joint  fraudulent 
contrivances  they  procured  the  deeds  of  1815 
to  be  set  aside ;  and  likewise  by  means  of  an 
order  in  an  alleged  bankruptcy,  procured  the 
sale  of  thepkdntiff^s  interest  in  an  estate,  call- 
ed the  Collingwood  estate,  to  J.  C.  Tarleton, 
at  an  undervalue,  which  estate  the  said  J.  C. 
Tarleton  afterwards  mortgaged  to  the  assignees 
of  Backhouse.  That  the  assignees  had  received 
divers  large  sums  of  money  on  account  of  the 
plaintiff's  estate  and  effects,  much  more  than 
sufficient  to  pay  .the  debts,  which,  in  fact  had 
been  pud  in  full  with  interest.  That  the  plain- 
tiff had  frequently  applied  to  the  defendant,  J. 
C.  Tarleton,  to  deliver  up  possession  of  the  es- 
tate so  purchased,  and  to  account  for  the 
rents  and  profits ;  and  that  he  had  also  applied 
to  the  assignees  to  come  to  an  account,  and 
pay  him  the  surplus ;  but  that  the  defendants 
bad  refused  to  comply  with  such  requests. 
The  bill  contained  manv  general  charges  of 
finnid  and  collusion  agamst  the  defendants; 
and  amongst  other  things,  it  charged  that  they 
conspired  to  prevent  the  plaintiff  from  return- 
ing to  England ;  the  son  representing  to  him 
that  his  return  would  expose  him  to  penalties 
for  nottsurrender  under  the  bankrupt  laws;  but 
that  if  he  continued  to  absent  himself,  an  ar- 
rangement might  be  effected  with  his  creditors. 
The  bill  contained  an  allegation,  that  all  the 
debts  proved  under  the  commission  had  been 
fully  paid  and  satisfied  by  and  out  of  the  plain- 
tiff^s  estate  and  effects,  and  the  proceeds  there- 
of; and  that  after  payment  thereof  there 
remained,  and  does  now  remain,  or  ought  to 
remain,-  in  the  hands  of  the  said  assignees,  a 
lar^e  balance  or  surplus  of  the  plaintiffs  estate 
and  effects.  The  bill  prayed  that  the  said 
defendants,  the  assignees,  might  under  the  de- 
cree of  this  Court,  account  for  ail  and  singular 
the  real  and  personal  estates  and  effects  of  the 
phtintiff,  Which  have  been  possessed  or  received 


by  them  under  the  commission,  or  which,  but 
for  their  wilful  neglect  or  default,  might  have 
been  received,  and  of  their  application  thereof; 
and  that  they  might  be  charged  and  made 
liable  to  answer  for  all  loss  or  damage  arising 
from  the  improper  sale  and  disposition  thereof 
or  any  part  thereof ;  and  might  be  decreed  to 
pay  and  transfer  to  the  plaintiff  the  surplus 
thereof  which  might  remain,  after  payment 
and  satisfaction  of  all  the  debts  proved  under 
the  said  commission,  and  all  interest  payable 
thereon  respectively,  and  the  expenses  of  the 
commission ;  and  that  the  aforesaid  sale  to  the 
said  J.  C.  Tarleton  might  be  declared  fraudu- 
lent and  void  as  against  the  plaintiff;  and  that 
the  last  named  defendant  might  account  for 
the  rents,  profits,  and  produce  of  the  CoUing- 
wood estate;  and  that  all  necessary  directions 
might  be  eiven  for  effectuating  the  several 
purposes  aforesaid,  and  for  general  relief.  To 
this  bill,  which  was  filed  against  the  assignees 
and  J.  C.  Tarleton,  and  no  other  party,  James 
Barnes,  one  of  the  assignees,  put  in  a  general 
demurrer  for  want  of  equity. 

Demurrer  allowed.    Tarleton  ▼.  Httrnby,  1 
Y0.&C0U.  172. 


SUPERIOR  COURTS. 


MMttti  ConimMfonrrr  Court 

BOND. — ^ATTORNBY  AND  CLIENT. — COSTS. 

A  client »  at  the  instance  o/his  solicitor,  Ar#- 
cuted  a  bond  to  a  third  person,  to  secure 
the  payment  of  a  sum  alleged  hf  the  solicit 
tor  to  be  due  to  him  for  costs  for  which  he 
had  not  delivered  a  bill  of  costs  at  that  time, 
nor  were  the  costs  ever  tasted.  Too  bOtby 
the  client's  representatives,  charging  fraud 
in  respect  to  the  cftsts  due,  the  obligee  in 
the  bond  and  the  solicitor  put  in  a  general 
demurrer :  Held,  that  the  parties  are  bound 
to  answer  the  charges  of  misrepresentatvm 
by  the  solicitor,  and  knowledge  thereof  by 
the  obligee.    Demurrer  overruled. 

This  bill  was  filed  by  the  plaintiffs,  as  ad- 
ministrators of  a  Mr.  Cresswell,  and  it  prayed 
that  a  bond  for  3000/.  executed  by  him'  in 
1821,  at  the  instance  of  his  attorney,  Mr.  Bevir, 
to  the  defendant,  Mr.  Wiltshire,  might  be  de- 
livered up  to  be  cancelled,  and  an  account 
taken  of  whdt  was  really  due  from  Cresswdl 
to  Bevir,  and  that  Wiltshire  might  be  restrained 
from  proceeding  with  an  action  at  law  for  the 
recovery  of  the  amount  of  this  bond.  From 
the  statements  in  the  bill  and  the  affidavits  it 
appeared,  that  Bevir  was  the  attornev  of  Cress- 
well,  and  that  Cresswell  was  an  old  man  of 
very  wealc,  if  not  unsound  mind,  at  the  time  he 
entered  into  the  obligation,  and  he  had  actually 
been  pronounced  of  unsound  mind  by  the  ver. 
diet  of  a  jury  in  1823.  Mr.  Bevir,  as  his  con* 
fidential  solicitor,  had  a  claim  for  costs  to  the 
amount  of  something  less  than  1000/. ;  but  the 
bill  alleged  and  charged,  among  other  things, 
that  Mr.  Bevir,  concealing  the  real  amount  of 
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the  costs,  which  had  never  been  taxed,  per- 
suaded Mr.  Cresswell  that  a  larger  sum  was 
due  to  him,  and  by  such  means  prevailed  on 
him  to  give  the  bond  for  3000/.  to  Mr.  Wilt- 
shire, stating  that  he  (Bevir)  owed  Wiltshire 
that  sum,  and  that  he  was  pressed  for  pay- 
ment ;  that  Cresswell  had  no  dealings  of  any 
kind  with  Wiltshire ;  that  therefore  the  bond 
had  been  obtained  by  fraud  and  misrepresenta- 
tion on  the  part  of  Bevir,  and  that  it  must  be 
delivered  up  by  Wiltshire,  without  reference  to 
any  claim  which  he  might  be  able  to  establish 
against  Bevir. 

The  defendants  put  in  a  demurrer  to  the 
bill,  for  want  of  equity.  The  Master  of  the 
RoUs,  before  whom  the  matter  was  argued  in 
November  last,  allowed  the  demurrer,  and  the 
plsdntifis  appealed  agunst  the  decision,  first  to 
the  late  Lord  Chancellor,  who  resigned  the 
Great  Seal  before  the  arguments  were  brought 
to  a  close ;  and  now  to  the  Lords  Commis- 
sioners, bdfore  whom  the  matter  was  argued 
by  Mr.  Tinney  and  Mr.  Muwro,  for  the  plain- 
tiffs, in  support  of  the  appeal ;  and  amtrh,  by 
Sir  fFillUun  Home  and  Mr.  fFildraham. 

Sir  Launcelot  Shadwell, — ^It  does  not  appear 
to  us  necessary  to  postpone  this  case  for  con- 
sideration. We  are  clearly  of  opinion  that  the 
order  of  the  Court  below  ought  to  be  reversed. 
The  bill  in  one  part  of  it  alleges  that  it  was 
doubtful  whether  any  thing  was  due  from  Mr. 
Cresswell  to  Bevir,  but  in  another  part  it  ad- 
mitted that  some  sum  under  1000/.  might  be 
due  to  him.  Mr.  Wiltshire  contended,  by  his 
counsel,  that  3000/.  was  due  to  him  from  Mr. 
Bevir,  and  that  he  (Bevir)  alleged  the  same 
aum  was  due  to  himself  from  Mr.  Cresswell. 
Hie  bill  charges  that  that  representation  made 
by  Bevir  as  to  the  amount  due  to  him  at  the 
time  of  the  bond,  was  false,  and  no  bill  of  costs 
had  been  given  in  bv  him  at  that  time.  Whe- 
ther the  sum  of  3000/.  was  or  not  due  to  Bevir, 
be  and  Mr.  Cresswell  might  have  arranged 
among  themselves  to  execute  a  bond  for  that 
sum ;  but  as  the  bill  charges  that  3000/.  was 
not  due,  and  there  is  do  evidence  that  it  was, 
this  Court  will  not  allow  a  bond  to.  secure 
costs  to  an  attorney  to  stand,  if  the  costs  were 
not  actually  due  at  the  time  of  its  execution. 
There  is  a  charge  that  Bevir,  by  false  repre- 
sentations as  to  the  amount  of  the  costs  due  to 
him,  prevailed  on  Mr.  Cresswell  to  execute  the 
bond,  for  which  no  consideration  was  given. 
The  plaintiffs  are  the  administrators  with  the 
will  annexed  of  Mr.  Cresswell,  and  they  call 
on  Bevir  to  account  with  them,  and  to  state 
the  costs  alleged  by  him  to  be  due,  and  the^ 
say  he  has  rerased  to  account,  and  to  justify 
his  refusal  alleges  that  the  sum  secured  bv  the. 
bond  was  due  to  him  from  CressweU,  ana  due 
by  him  (Bevir)  to  Wiltshire,— all  which  the 
plaintiffs  charge  to  be  false.  There  is  no 
(question  made  in  this  case  as  to  the  lapse  of 
tune  since  the  death  of  Mr.  Cresswell,  for  it  u 
evident  that  it  happened  by  ignorance  of  the 
pluntiffs  that  the  transaction  was  for  a  fiond 
fide  consideration,  until  after  paying  some 
sums  for  interest  they  came  tu  suspect  the 
nature  of  it.    The  bill  charges  that  Mr.  Wilt- 


shire  knew  that  Bevir  was  the  solicitor  of  Mr. 
Cresswell,  and  might  have  known  that  so  laive 
a  sum  was  not  due  to  him  as  that  for  which  the 
bond  was  given ;  and  that  Bevir  was  the  only 
solicitor  who  perused  the  bond,  acting  therein 
as  the  solicitor  for  Cresswell  and  Wiltshire. 
The  whole  came  to  this :  that  3000/.  was  clum- 
ed  by  Bevir  to  be  due  to  him  for  costs,  but 
that  such  sum  was  not  due,  and  no  representa- 
tion in  fact  made  that  it  was  truly  due ;  and 
Mr.  Wiltshire  must  be  taken  to  be  affected 
with  the  knowledge  that  no  such  sum  was  due, 
and  that  no  bill  of  costs  was  delivered  at  the 
time.  As  a  conseauence  of  all  the  circum* 
stances,  a  Court  or  Equity  will  give  relief  to 
the  plaintiffs,  who  are  willing  to  iJlow  to  Bevir 
in  account  what  was  really  due  to  him :  the 
demurrer  must  be  overruled,  and  the  charges 
in  the  bill  must  be  answered. 

Sir  John  B.  Boianquet  also  gave  lus  judg- 
ment, repeating  that  on  the  whole  state  of  the 
case,  Mr.  Wiltshire  must  be  taken  to  have 
knowledge  of  the  misrepresentation  made  by 
Bevir  of  the  amount  due  to  him  from  Mr. 
Cresswell ;  and  he  concurred  in  the  observa- 
tions made  by  his  Brother  Lord  Commis- 
sioner. 

The  order  below  reversed— dismurrer  over- 
ruled—deposit to  be  returned  to  the  plaintiffs 
— ^two  months  time  to  be  given  to  the  defend- 
ants to  answer — and  an  injunction  in  the  mean 
time  not  to  sue  at  law  on  the  bond. — Harrieem 
and  another  v.  fFtUihire  and  another,  before 
the  Lords  Commissioners,  at  Westminster^ 
June  8th,  1835. 

Btog'if  Ikticli  Pntcticr  Court 

EXAMINATION  OF  WITNESS E8  ON  INTERRO- 
GATORIES. —  COMMISSION.  — -  COSTS.  —  FO- 
REION  WITNESS. 

It  is  a  matter  of  course  to  direct  a  commission 
for  the  eofamination  of  witnesses  abroad, 
and  therefore  no  condition  as  to  the  pajf" 
ment  of  costs  ttill  be  engrafted. 

In  this  case  a  rule  iiiVi  had  been  obtained  for ' 
issuing  a  commission  to  America,  under  I  W. 
4,  c.  22,  s.  4. 

Cause  was  shewn  against  this  rule,  when  it 
was  submitted,  that  the  defendant,  who  had 
obtained  the  rule,  ought  to  pay  the  costs  of 
the  commission. 

Coteridge,  J. — ^The  statute  directs  those 
costs  to  be  costs  in  the  cause,  unless  otherwise 
ordered  by  the  Court.  I  do  not  see  any  rea- 
son for  making  such  order,  and  therefore  the 
present  rule  must  be  made  absolute. 

Rule  absolute.— PnWr  v.  Samo,  T.  T.  1835. 
K.  B.  P.  C. 


IFjrcf^f qurr  of  9le»f . 

CHANOINO  VBNUE.^-ATTORNET. — PRIVILEGE, 
—WAIVER. 

^n  attorney  teaives  his  privilfge  of  heeping 
the  venue  in  Middlesex,  if  he  declares  as  m 
common  person. 

This  was  an  apptication  on  the  part  of  the 
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defeodant,  to  chanfre  the  venoe  in  diis  cause 
OB  the  common  affidavit. 

The  peculiarity  in  the  case  was  this :  The 
plaintifi  was  an  attorney  ;  he  however  did  not 
sue  in  hi*  character  of  attorney,  but  appeared 
by  another  attorney.  The  officers  of  the  court 
had  refused  to  draw  np  the  rule  for  the  change 
of  venue,  alleging,  as  a  ground  for  such  re- 
fiosal,  the  plaintiff's  privilege. 

Per  Cftrimm, — We  are  of  opinion  thi^t,  as  the 
plaintiff  does  not  sue  as  a  privileged  person, 
no  cognisance  ought  to  have  been  taken  of  the 
fact  of  his  being  an  attorney. 

Rule  frn^nXtA.'-'Lowleu  v.  Ttmrne^  E.  T. 
I8a6.    Excheq. 


AFFIDAVIT  TO  HOLD  TO  BAIL. — BILL  OF  BX- 
OHANGB.  —  INDICTMENT  FOR  PERJURY. — 
irOTICB. 

If  it  is  iouffht  to  hold  the  tf rawer  of  a  hill  of 
exchange  to  (tail,  the  affidnvit  of  debt  must 
ihew  the  default  of  the  acceptor. 

In  this  case  a  rule  nhi  had  been  obtained 
for  discharging  the  defendant  out  of  custody 
on  entering  a  common  appearance,  on  the 

Sound  of  a  defect  in  the  affidavit  to  bold  to 
U.  The  defect  compluned  of  was  this: 
TThe  affidavit  was  agunst  the  drawer  of  a  bill 
of  exchange,  and  stated  that  it  still  remained 
dne  and  owing  to  the  deponent ;  but  it  did  not 
state  that  the  bill  had  been  presented  for  pay- 
ment, or  that  any  notice  had  been  given  of  its 
being  due. 

Prr  Curiam. — ^Tbe  affidavit  is  not  sufficiently 
certain.  No  indictment  for  perjury  would  lie 
on  such  an  affidavit.  The  present  rule  must 
therefore  t>e  absolute,  but  without  costs. 

Rule  absolute,  witliout  costs* — Simpson  v. 
A'c^,  £.  T.  Id35.    Excheq. 


JUSTIFTING  BAIL. — INDORSEMENT  OF  ATTOR- 
NEY'S NAME. 

JFhat  attorney's  name  should  appear  as  the 
attorney  putting  in  bail. 

Bail  was  objected  to  in  this  case,  on  the 
ground  of  the  attorney  in  whose  name  they 
were  put  in  and  justifying,  not  being  an  attor- 
ney of  this  Conn. 

In  support  of  the  bul  it  was  submitted,  that, 
as  the  name  of  the  attorney's  agent  had  been 
used,  and  the  proceed'mgs  were  indorsed  ^*Bley 
by  Cole,^  the  latter  being  an  attorney  of  the 
Court,  was  all  the  Court  required. 

The  Court  said  that  was  not  sufficient.  Cole 
should  appear  as  attorney  in  the  cause.^  The 
defendant  may  take  till  Monday  to  amend. 

Time  given  accordingly.  —  Afan/^«  BaU. 
E.T,ld35.    Excheq. 


ARREST  OF  JUDGMENT. — WRIT  OF  ERROR. — 
FRIVOLOUS  GROUNDS. — SLANDER. 

jllthough  the  grounds  wggested  for  arrest- 
ing a  judgment  in  an  action  for  slander^ 


have  been  considered  by  the  Court  as  insufi^ 
cient,  that  is  no  ground  fir  striking  them 
out  as  frivolous,  pursuant  to  the  rules  of  Hit' 
ury  Term,  4  W.  4. 

This  was  an  action  for  slander,  and  at  the 
trial  the  plaintiff  pbt»ned  a  verdict.  In  the  fol- 
lowing term  an  application  was  made  and  a 
rule  obtained  for  the  purpose  of  arresting  the 
judgment  on  two  grounds,  at  that  time  stated. 

Cause  was  afterwards  shewn  agamst  the  rule, 
and  the  Court  was  ultimately  of  opinion  that 
the  grounds  insisted  on  were  sufficient  to  en- 
title the  defendant  to  have  the  judgment  ar- 
rested. 

Subsequently  a  writ  of  "error  was  brought, 
and  a  notice  of  its  aDowance  served  on  the 
plaintiff.  In  this  notice  were  set  forth  the  two 
objections  which  had  been  taken  on  the  appli- 
cation to  arrest  the  judgment,  as  gronnos  on 
which  the  writ  of  error  was  brought. 

An  application  was  now  made  to  obtain  an 
order  for  issuing  execution  pursuant  to  the 
rules  of  Hilary  term,  4  W.  4.  notwithstanding 
the  allowance  of  the  writ  of  error,  on  the 

? ground  that  the  causes  of  error  assigned  wete 
rivolous.  It  was  insisted  that  that  which  could 
not  be  a  good  ground  for  arresting  tiie  judg- 
ment, coiud  not  be  a  good  grovMl  of  reversinff 
the  judgment  on  a  writ  of  error.  TheCourt  had 
already  derided  that  such  grounds  were  un- 
tenable, and  therefore  they  must  be  considered 
frivolous,  within  the  meaning  of  the  rule  of 
Hilary  term,  4  W.  4. 

The  Court  was  of  opinion  that  that  rule  only 
applied  to  cases  where  the  defendant  had  staled 
grounds  of  error  which  were  clearly  frivolous. 
Here,  however,  it  could  hardlv  be  said  that 
these' grounds  were  frivolous,  since  a  rule  had 
been  granted  by  the  Court,  for  the  purpose  of 
consiaering  whether  they  were  or  not  grounda 
for  arresting  the  judgment.  A  deftncUutt  was 
entitled  as  of  common  right  to  a  writ  of  error, 
and  the  rule  in  question  was  only  made  for  Uie 

Eurpose  of  preventing  the  abuse  of  that  ri^t 
^  obtaining  writs  of  error  on  grounds  clearly 
frivolous,  and  the  sole  object  of  wkieh  was  to 
delay,  the  plaintiff  in  olitaining  the  fruits  of 
his  verdict.  Under  these  circumstances  the 
Court  did  not  feel  itself  authorized  to  interfere 
by  directing  execution  to  issue,  notwithsUmd- 
ing  the  allowance  of  the  writ  of  error. 

Rule  refused.— -<?tffc/ii^  v.  fTilliums.  E.T. 
1835.  Excheq. 


NOTES  OP  THE  WEEK. 


HOUE£  OF  LORDS. 

Bills  for  second  Reading. 

Title  of  the  Bill  Proposer. 

Residence  of  Clergy.  Lord  Brougham. 
PluialitiesPrevention.  Lord  Brougham. 
EcclesiasticalJurisdic- 

tions.  Lord  Brougham. 


240 


Notes  of  the  Weth.^ Answers  to  Qwnes.^Queries. --Editor's  Letter  Bos. 


Illegal  Securities. 

Capital  Puoishments. 

Education  &  Charitiea.  Lord  Brougham. 

Priaonexa'  Counsel. 

In  Select  Committee. 
Highways. 
Wills  Execution. 
Executors. 

In  Committee. 
Certiorari* 
London  Small  Dehts, 


Loan  Societies. 


Law  of  Patents. 


Third  Reading. 


Passed. 


HOUSB  OF  COMMONS. 

Bills  to  be  brought  in. 


Law  of  Tenure. 
Law  of  Escheat. 
Poor  Law  Amendment . 
RegistrBtion  of  Births, 

&c. 
Tithes  Commutation. 


Attorney  (General. 
Attorney  General. 
Mr.  Trevor. 

Mr.Wilks. 

Sir  R.  Peel  Bart. 
Second  Reading. 
Law  of  LiheL  Mr.  O'Connell. 

Bankruptcy  Funds.        Master  of  the  Rolls. 
Ecclesiastical  Courts. 
Cleigy  Discipline.  Sir  F.  Pollock. 

Infants'  Property  (Ireland). 
Parish  Vestries. 
Church  of  Ireland. 

In  Committee, 

MunicipalCorpoiutions.  Lord  J.  Russell. 

Copyholds    Enfran- 
chisement. Attorney  General. 

Registration  of  Voters.    Lord  J.  Russell. 

County  Coroners.  Mr.  Cripps. 

Durham  Court  of  Pleas. 

Dissenters'  Marriages. 

Marriage  Act  Amendment. 

Contempts  in  Equity  (Ireland). 

Lunatic  Acts  Continuance. 

Election    Expenses   and   Qualification    of 
Members. 

Limitation  of  Real  Actions  Amendment. 

Landed  Securities  (Ireland). 

Consideration  of  Report. 
Abolishing  Imprison-    Attorney  General, 
ment  for  Debt,  &c.  8th  July. 

Limitation  of  Polls. 

Passed, 
Prisoners'  Counsel. 
Offences  against  Person. 
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ADMISSIOK. — CERTIFICATE.      P.  32. 

It  is  necessary  that  an  attorney,  who  has 
neglected  to  obtain  his  certificate  for  one 
whole  year,  should  be  re-admitted  before  be 
can  practise  (37  G.  3.  c.  90,  s.  31),  although 
he  may  never  have  practised  on  his  former 
admission.  Es  parte  Nicholas,  6  Taunt.  408. 
If  therefore  a  person  is  admitted  an  attorney, 
he  must  take  out  his  certificate  within  a  year 
afterwarfis,  to  prevent  the  necessity  of  a  re- 
admission.  I.  M.  c. 


SIGNED  BILL.      P.  142. 

I  shall  not  venture  to  nve  a  positive  opinioo 
on  the  case  put  by  S.  H. ;  but  would  suggest, 
that  the  bill  of  costs  mentioned  by  him  is  suffi. 
ciently  signed  within  the  statute.    I  come  to 
this  conclusion   by  analogy  to  the  case  of 
an  agreement  under  the  Statute  of  Frauds; 
when,  if  the  agreement  commence  "  A.  B. 
agrees  to  seU,  &c.,'»  and  it  is  in  A.  B.'s  own 
handwriting,  it  b  considered  to  be  a  sufficient 
Mgnature  within  that  statute.    Sug.  Vend.  & 
Pur.  vol.  2,  p.  100.    I  must  observe,  however, 
that  the  Statute  of  Frauds  simply  requires  an 
agreement  to  be  signed;  while  the  2  G.  2,  c. 
?Mi  ^'r^'  '*^"^«  ^  attorney's  or  solicitor^ 
bill  of  costs  (containing  taxable  items)  to  be 
debvered  to  the  client  a  month  before  action 
brought,  "  subscribed  with  the  proper  hand  of 
such  attorney  or  solicitor  respectively.'' 

LM.C. 

lato  0f  ^ropttts  Ann  Conbepsnttng. 

WILL.^WITNBSS.— TRUSTEE.    P.  144. 

If  the  trustee  take  no  beneficial  interest  un- 
der the  wU,  he  will  be  a  competent  attesting 
witness,  and  he  and  his  co-trustees  can  convey 
the  frediold  property.  Phippg  v.  PUcher,  2 
MarshaU,  20 ;  S.  C.  6  Taunt.  220. 

Lector. 


THE  EDITOR'S  LEITER  BOX. 

^  We  are  obliged  by  several  valuable  sugges- 
tions  from  a  foreign  Subscriber,  for  improving 
"  The  Legal  Abnanack:"  we  hope  to  adopt 
them  in  the  next  edition.  We  have  already 
commenced  the  revision  of  the  work,  and 
made  arrangements  for  collecting  information. 

We  are  much  gratified  by  the  approbation 
with  which  our  labours  have  been  received. 

To  "A  Subscriber,"  we  beg  to  say,  that  the 
articles  on  the  Law  of  Contracts  are  not  in- 
tended to  comprise  the  whole  of  that  large 
suWect,  but  to  treat  of  some  prominent  points, 
either  of  a  doubtful  nature  or  on  which  any 
recent  decisions  of  importance  have  taken 
place.  We  shall  continue  occasionally  to  fol- 
low out  this  plan. 

TJe  inconvenience  in  Practice,  noticed  by 
H.  P.  J.,  shall  receive  early  attention. 

The  Queries  and  Answers  of  H.  C. ;  •CAspi- 
ro;"  J.  N.;  "  Spes  j"  J.B.;  and  -  Juvcnis,'* 
have  been  received. 
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HORAT. 


STATUTE  OF  FRAUDS  AND  LORD 
TENTERDEN'S  ACT. 

BALK  OF  OOODS. 

It  is  ovr  iiifcention  in  the  present  article  to 
shew  the  (^>eratioii  and  ^ect  of  the  Sta* 
tnte  of  FhiadB  (29  Car.  2,  e.  3)  on  the  sale 
of  goods,  irares,  and  meichandizes,  and 
such  other  sales  as  have  heen  brought  by 
Lord  Tentenden's  Act  (9  G.  4,  c.  14)  within 
its  operation. 

By  the  17th  section  of  the  Statute  of 
Praiids,  no  contract  for  the  sale  of  goods, 
wares,  and  merchandizes  for  the  price  of 
10/.  or  upwards,  shall  be  good,  except  the 
buyer  shall  accept  part  of  the  goods  sold 
and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  bargain  or 
in  part  payment,  or  that  some  note  or  me- 
morandum of  the  bargain  in  writing  be 
made  and  signed  by  the  parties  to  be 
charged  therewith,  or  their  agents  thereunto 
lawfuDy  authorized.  Construing  the  word 
"goods'*  strictly,  the  Courts  held  the  en- 
actment to  apply  only  to  such  goods  as 
were  in  a  complete  state  and  ready  to  be 
delivered  at  the  time  of  the  bargain;  and 
therefore  not  to  apply  to  a  contract  for  the 
sale  of  a  chariot  not  yet  made,*  of  oak  pins 
not  yet  cut  out  of  the  slab,''  of  com  not  yet 
thrashed,*  and  the  like  where  work  and 
labour  were  material  for  the  completion  or 
execution  of  the  bargain;  but  Lord  Ten- 
tenJcn  supplied  these  omissions,  by  an  act 
(9  G-.  4,  c.  14)  providmg  that  the  Statute 
of  Fiauds  should  extend  to  all  "  contracts 
for  the  sale  of  goods  of  the  value  of  lOL  or 
upwards,  notwithstanding  the  good*  may  be 
intended  to  be  delivered  at  some  future 
time,  or  may  not  at  the  time  of  the  contract 
be  actually  made,  procured,  or  provided,  or 
fit  or  ready  for  defivery,  or  some  act  may 
be  required  for  the  nuddng  or  completing 

*  Tmoer  v.  (Morne,  Str.  606. 
^  Greftet  v.  Buck,  3  M.  &  S,  178. 
^  Cii^fiM  V.  jindrewsy  4  Burr.  2101. 
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thereof,,  or  rendering  the  same  fit  for  de- 
livery." Goods  of  a  less  price  or  value 
than  10/.  are  not  within  either  of  these  en- 
actments ;  and  though  in  the  one  enactment 
the  word  "  price,"  and  in  the  other  "  value" 
is  used,  no  point  arises  out  of  this  diflference 
of  expression ;  for  the  value,  or  so  much  a^ 
the  goods  can  be  proved  to  be  worth,  is  the 
i  priccj  where  no  price  is  fixed  by  the  bar- 
gain ;  and  where  a  price  is  fixed,  it  is  the 
value  so  for  as  the  application  of  the  statute 
is  in  question ;  ebe  a  purchaser  might  gay, 
'•  True,  I  agreed  to  give  less  than  ten 
pounds,  but  the  goods  were  worth  more,*' 
and  then  insist  on  it  as  a  defence,  that  his 
bargain  was  not  in  writing. 

It  is  a  distinct  question,  which  may  con- 
veniently be  noticed  here,  whether  the  price 
or  value  must  be  expressed  in  the  note  or 
memorandum  of  the  bargain;  and  this  in- 
volves another  question,  whether,  without 
any  agreement  as  to  price,  there  can  be  any 
bargain  or  contract  of  8<de  at  all,  and  whe- 
ther till  the  price  is  agreed  upon  there  is  any 
thing  more  than  negotiation.  Sine  pretio 
nulla  venditio  est,  is,  we  apprehend,  the  an- 
swer of  the  English  law«  as  well  as  of  the 
Roman,  to  this  question ;  and  therefore,  un- 
less either  a  price  is  agreed  upon,  or  facts 
have  arisen  subsequently  to  the  bargain,  of 
force  to  induce  the  law  to  supply  a  price 
where  none  has  been  agreed  upon,  the  want 
of  an  agreed  price  is,  we  apprehend,  an 
essential  defect  in  the  bargain ;  and  what  is 
a  defect  in  the  bargain  must  equally  be  a 
defect  in  the  note  or  memorandum :  but  if 
goods  are  accepted,  or  the  vendee  has  ap- 
propriated them  to  himself  by  a  part  pay- 
ment, or  if  the  bargain  is  not  strictly  a  sale, 
and  therefore  not  within  the  maxim  just 
mentioned,  then  the  law  says,  so  much  as 
the  goods  can  be  proved  to  be  worth  is  the 
price,  and  without  any  mention  of  any 
price  the  note  will  be  sufficient,  because 
without  it  there  was  a  valid  bargain.  Jldn 
distinction  will  be  found  necessary  te  pre- 
serve consistency  in  the  decisions. 
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In  Hoadly  v.  Machine,^  the  action  was 
brought  for  the  non-acceptance  of  a  carriage 
built  by  the  plaintiff  to  the  orderof  the  defen- 
dant : — "Sir  Archibald  Maclaine  orders  S. 
Hoadlj,  of  Oxford  Street,  to  build  him  a 
new,  fashionable  and  handsome  landaulet,  of 
the  best  materials  and  workmanship,  with  the 
following  appointments  and  style:  [Here 
followed  a  minute  description  of  the  in- 
tended vehicle]  the  whole  to  be  finished 
and  ready  for  Sir  A.M.'s  use  on  (sach  a  day,) 
&c.  (Signed)  A.  Maclaine."  Thejce  was 
another  note  written  after  the  carriage  was 
finished,  requesting  it  to  be  sent  home,  in 
which  the  bUl  of  the  carriage  also  was  asked 
for,  and  that  it  should  mention  all  the  items. 
It  was  objected  that  these  notes  formed  no 
sufficient  note  or  memorandum  of  the  bar- 
gain, because  no  price  was  mentioned  in 
them;  but  the  Court  decided  against  the 
objection.  In  this  case  it  clearly  appeared 
that  no  price  had  been  agreed  upon ;  and 
upon  that  circumstance  the  Court  rested 
their  decision,  holding  at  the  same  time, 
that  where  a  price  is  agreed  upon  it  is  an 
essential  part  of  the  bargain,  and  conse- 
quently must  be  material  in  the  note  or 
memorandum : — to  which  effect  was  the  case 
of  Elmore  v.  Kingscote  ;*  there  the  plain- 
tiff sold  a  horse  to  tiie  defendant  for 
two  hundred  guineas,  but  the  price  was 
not  mentioned  in  the  note  or  memo- 
randum: upon  which  the  Court,  on  a 
motion  to  set  aside  a  nonsuit  for  this  cause, 
said,  "  There  must  be  a  note  or  memoran- 
dum in  writing  of  the  bargain :  the  price 
agreed  to  be  paid  constitutes  a  material 
part  of  the  bargain :  if  it  were  competent  to 
a  party  to  prove  by  parol  evidence  the  price 
intended  to  be  paid,  it  would  let  in  much  of 
the  mischief  which  it  was  the  object  of  the 
statute  to  prevent:" — and  to  the  same  effect 
was  the  more  recent  case  of  Acebai  v.  Levy;^ 
there,  the  action  was  brought  for  the  non-ac- 
ceptance of  a  cargo  of  nuts  consigned  by  the 
plaintiffs  to  the  defendants,  under  a  written 
order  from  parties  who  may  be  considered 
for  this  purpose  as  the  defendants'  agents : 
the  order  was  given  in  evidence ;  and  it  was 
silent  as  to  the  price,  but  it  was  proved 
that  there  was  a  price  agreed  upon,  namely, 
the  then  shipping  price  at  Gijon ;  and  for 
this  defect,  in  not  mentioning  this  price, 
the  Court  held  the  order  an  insufficient  note 
or  memorandum  of  the  bargain: — but,  both 
these  cases,  our  readers  wiU  observe,  were 
cases  of  5a/e,  properly  speaking, — Hoadly  v. 
Maclaine  was  not  properly  a  case  of  sale,  but 


d  4  Moore  &  Scott,  340. 

e  5  B.  &C.  583. 

'  4  Moore  &  Scott,  217- 


rather  a  contract  for  work  and  labour,  made 
with  a  person  who  coiitracted  in  the  cha- 
racter, not  of  merchant  or  seller,  but  of 
workman.  The  decision  in  that  case  there- 
fore, as  it  seems  to  us,  would  not  support 
the  supposition,  that  in  a  proper  sale  of 
goods,  like  Acebai  v.  Levy,  the  note  which 
was  bad,  there  being  an  agreed  price,  would 
have  been  good  if, — as  in  Hoadly  y.  Mac^ 
laine, — no  price  had  been  agreed  upon; 
and  indeed  Lord  Chief  Justice  'Hndai  has 
indirectly  guarded  against  this  consequence 
or  supposition ;  though  without  shewing^,  as 
we  have  endeavourai  to  do,  wherein  the 
cases  so  differ  as  to  require  such  apparently 
opposite  decisions:  the  one  is  a  case  of 
sale ;  an  agreement  as  to  price  is  essential 
to  the  contract  of  sale  so  long  as  the  case 
rests  on  the  mere  bargain,  vdthout  any 
acceptance  of  the  article :  the  other  is  not 
a  sale  properly  speaking,  but  a  contract  for 
work  to  be  done,  and  a  fixed  price  before- 
hand is  not  essential  to  the  bargain. 

We  will  next  endeavour  to  shew  what  is 
a  sufficient  acceptance.  In  Maberley  v.  Shep* 
heard,^  the  plaintiff  made  a  waggon  to  the 
defendant's  order ;  the  iron- work  was  finish- 
ed by  a  smith  employed  and  paid  by  the 
defendant,  and  was  affixed  by  the  smith's 
workmen;  but  all  the  time  the  smith's 
work  was  being  done  the  waggon  remained 
in  the  pluntiff's  possession,  and  when  the 
action  was  brought  still  remained  in  his 
possession:  the  plaintiff  relied  on  these 
facts  as  evidence  of  the  defendant's  having 
accepted  the  waggon;  but  Mr.  Justice 
James  Parke  nonsuited  the  plaintiff,  think* 
ing  it  was  not  an  acceptance,  and  the  Court 
of  Common  Pleas  confirmed  the  nonsuit^ 
thinking  that  the  merely  affixing  the  iron- 
work whilst  the  wa^^n  was  in  the  course 
of  being  made,  did  not  satisfy  the  statute : 
but  the  Court  said,  that  "  if  the  waggon 
had  been  completed  and  ready  for  delivery, 
and  the  defendant  had  then  sent  a  workman 
of  his  own  to  perform  any  additional  work 
upon  it,  such  conduct  on  the  part  of  the  de- 
fendant might  have  amounted  to  an  accept- 
ance :"  the  Court,  however,  did  not  think 
the  case  free  from  doubt;  but  then  they 
saidL  "it  was  the  duty  of  the  phdntiff 
to  free  the  case  from  all  doubt;  and 
where  any  remains,  that  it  is  safer  to 
adhere  to  the  plain  intelligible  words  of  the 
statute,  which  point,  as  clearly  as  words 
can,  to  an  actuial  delivery  and  an  actual 
receiving  of  part  or  the  whole  of  the  goods." 
But  where  goods  are  too  bulky  or  ponderous 
to  admit  of  a  manual  delivery,  taking  pos- 

8  3  Moore  &  Scott,  436. 
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wnioii  symbolically,  or  accepting  the  con- 
txoul  of  them,  is  a  sufficient  acceptance : 
thus,  accepting  the  key  of  the  warehouse 
in  which  the  goods  are  deposited,  would  be 
«  fRj^cient  acceptance.  So,  accepting 
6om  the  vendor  a  delivery  order,  and 
serving  it  on  the  wharfinger  or  warehouse- 
man who  has  possession  of  the  goods,  takes 
etfect  as  an  acceptance,  as  soon  as  the 
vrfiarfinger  consents  to  hold  the  goods  ac- 
eording  to  the  order,  but  not  till  tiien> 
So,  on  the  sale  of  a  ship,  the  acceptance  of 
the  muniments  or  title  deeds  is  said  to  be 
sufficient.  So,  where  the  purchaseic  of  a 
stack  of  hay  sold  part  of  it  whilst  it  was  on 
the  vendor's  premises,  and  the  sub-purchaser 
took  away  die  part  which  he  had  purchased, 
this  dealing  with  the  stack  as  his  own  was 
hdd  sufficient  evidence  to  support  the  find- 
ing of  the  jury  of  an  acceptance^  So, 
where  sixteen  ^   hogsheads  of  sugar  were 

^  In  BetUaii  v.  Bftrn,  3  B.  &  G.  423,  the 
action  was  brought  for  the  price  of  a  hogshead 
of  wine;  and  the  question  was,  whether  the 
mere  acceptance  from  the  vendor  of  the  deU- 
•very  order,  without  any  transfer  in  pursuance 
thereof  by  the  wharfinger,  was  a  sufficient 
acceptance  to  satisfy  the  statute;  and  the 
Cowt  held  it  not;  for,  said  they,  though  the 
Dock  Company  might  be  bound  by  law  to 
hold  the  goods  for  the  vendee,  and  might  be 
liable  to  an  action  for  refusing  to  do  so,  yet  if 
Ihey  did  refuse,  it  is  clear  there  could  be  no 
actual  acceptance,  because  the  vendor  had  not 
possession. 

A  Ckapiin  V.  Rogers,  1  East,  494.  In  this 
case  Lord  Kenyon  said,  **  I  do  not  mean  to 
disturb  the  settled  construction  of  the  statute, 
tiiat  in  order  to  take  a  contract  for  the  sale  of 
goods  of  this  value  out  of  it,  there  must  be 
either  a  part  delivery  of  the  thing,  or  a  part 
payment  of  the  consideration,  or  the  agree- 
ment must  be  reduced  to  writing  in  the  man- 
ner therein  specified.  But  I  am  not  satisfied 
in  tiiis  case  that  the  jury  have  not  done  rightiy 
in  finding  the  fact  of  a  delivery.  Where  goods 
are  Donderous,  and  incapable,  as  here,  of  being 
handed  over  from  one  to  another,  there  need 
not  be  an  actual  delivery,  but  it  may  be  done 
by  that  which  is  tantamount,  such  as  the  deli- 
very of  the  key  of  a  warehouse  in  which  the 
goods  are  lodged,  or  by  delivery  of  other 
indicia  of  property.  Now  here  the  defendant 
dealt  with  this  commodity  afterwards  as  if  it 
were  in  his  actual  possession ;  for  he  sold  part 
of  it  to  another  person.*' 

i  Rohde  V.  TwaUes,  9  D.  &R.  293;  6  B.  & 
C.388.  Mr.  Justice^fly/dy  there  said,  "Where 
a  man  sells  part  of  a  large  quantity  of  goods. 
and  the  option  is  in  him  to  select  the  part  from 
the  whole,  he  cannot,  until  he  has  made  that 
selection,  maintain  an  action  for  goods  bar- 
gained and  sold.  But  as  soon  as  he  selects 
part,  and  appropriates  it  for  the  benefit  of  the 
vendee,  the  property  in  the  article  passed  to  the 
vendee,  although  the  vendor  is  not  bound  to 


ordered,  on  inspection  of  a  bulk  consisting 
of  a  much  larger  quantity,  and  the  buyer 
accepted  four  hogsheads,  and  afterwards 
consented  to  take  the  twelve  others,  on 
being  informed  that  they  were  ready  for 
him ;  the  Court  held,  that  by  his  consent 
to  the  appropriation  of  the  twelve,  the  sale 
became  complete  as  to  the  whole  of  the 
sixteen,  and  that  the  actual  receipt  of  the 
four  was  a  sufficient  acceptance.  So, 
where  sugars  lying  in  the  King's  warehouse 
were  sold  by  auction,  by  half-pound  sam- 
ples, which,  according  to  the  conditions  of 
sale,  were  to  be  considered  as  included  in 
the  weighing,  the  retention  of  these  sam- 
ples by  the  buyer  was  held  to  be  a  sufficient 
acceptance.^  In  Elmore  v.  Stone}  the 
plaintifiT,  a  horse  dealer  and  livery  stable 
keeper,  had  ofifered  to  defendant  some 
horses  for  sale,  and  after  some  difiTerences 
between  them  as  to  price,  the  defendant  at 
length  sent  word  that  the  horses  were  his, 
but  that,  as  he  had  neither  servant  nor  sta- 
ble, the  plaintiff  must  keep  them  for  him 
at  livery ;  and  accordingly  the  plaintiff  re- 


part  with  the  possession  until  the  price  is  paid, 
hiowit  appears  that  the  plaintiffs  did  in  point 
of  fact  appropriate  sixteen  hogsheads  for  the 
benefit  of  the  defendant;  that  they  communi- 
cated to  the  defendant  that  they  had  so  appro- 
priated them',  and  requested  him  to  fetch  ibem 
away;  and  that  he  adopted  that  act  of  the 
plaintiffs,  and  said  that  he  would  fetch  them 
away  as  soon  as  he  could.  I  am  of  opinion, 
that  by  means  of  that  appropriation  so  made 
by  the  plaintiffs,  and  assented  to  by  the  de- 
fendant, the  property  in  the  sixteen  hogsheads 
passed  to  the  vendee ;  and  that  being  so,  the 
plaintiffs  are  entitled  to  receive  the  full  vslue 
as  for  goods  bargained  and  sold."  It  was  also 
thought,  as  is  stated  in  the  text,  that  there 
was  a  part  acceptance  sufficient  to  satisfy  the 
statute. 

^  Hinde  v.  fFhitehoute,  7  Bast,  558.  In 
this  case  Lord  EUenborough  said,  "  As  to  the 
next  question,  inasmuch  as  the  half-pound 
sample  of  sugar  out  of  each  hothead,  m  this 
case,  is  by  the  terms  and  conditions  of  sale  so 
hx  treated  as  a  part  of  the  entire  bulk  to  be 
delivered,  that  it  is  considered  in  the  originsl 
weighing  as  constituting  a  part  of  the  bulk 
actuaUy  weighed  out  to  the  buyer,  and  to  be 
allowed  for  specifically,  if  he  should  choose  to 
have  the  commodity  re-weighed,  I  cannot 
but  consider  it  as  part  of  the  goods  sold  under 
the  terms  of  the  sale,  accepted  and  actually 
received  as  such  by  the  buyer :  and  although 
it  be  delivered  alio  intuitu,  namely,  as  a  sam- 
ple of  quality,  it  does  not  therefore  prevent  its 
operating  to  another  consistent  intent,  namely, 
as  a  part  delivery  of  the  thing  iuelf,  so  soon 
as  in  virtue  of  the  bargain  the  buyer  should  be 
entitled  to  retain,  and  should  retain  accord- 


ingly. 


Taunt.  458. 
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moved  them  out  of  his  gale  stable  into  an- 
other stable :  this  transfer  from  one  stable 
to  another,  under  the  buyer's  directions, 
was  held  to  be  a  sufficient  delivery  and 
acceptance.  So,  where  a  horse  was  sold 
verbally,  and  the  bargain  was,  that  he  was 
to  be  paid  for  in  an  hour,'"  and  the  buyer 
forthwith  offered  the  horse  for  sale:  so 
dealing  with  the  horse  as  if  it  were  his  own, 
was  held  to  be  sufficient  evidence  to  go  to 
the  jury,  on  the  question  whether  there 
was  an  acceptance :  and  this  case  has  since 
been  recognised  as  resting  on  the  ground 
that  the  bargain  was  not  a  ready  money 
one— the  payment  was  to  be  in  an  hour, — 
and  that  the  buyer  might  have  claimed  an 
immediate  delivery  of  the  horse ;  but  had  it 
been  a  ready  money  bargain  the  case  would 
have  been  different;  for  *"  unless  there  has 
been  such  a  dealing  on  the  part  of  the  pur- 
chaser as  to  deprive  him  of  any  right  to 
object  to  the  quantity  or  quality  of  the 
goods,  or  to  deprive  the  seller  of  his  right 
of  lien,  there  cannot  be  any  part-acceptance :'  * 
and  therefore,  where  a  horse  was  sold  for 
ready  money,"  and  before  payment,  whilst 
the  horse  was  still  on  the  seller's  premises, 
the  buyer  gave  directions  as  to  its  treat- 
ment, and  some  time  after  the  bargain  took 
the  horse  out  of  the  stable,  and  exercised 
various  acts,  which  the  jury  thought  were 
acts  of  ownership,  amounting  to  an  accept- 
ance, the  Court  held,  that  the  acts  alluded 
to  could  not  be  considered  as  acts  of  own- 
ership, because  until  payment  the  purchaser 
had  no  right  to  the  possession  In  a  similar 
case,®  where,  under  the  purchaser's  direc- 


m  Tempesi  v.  Fiitfrerald,  3  B.  &  A.  680. 

n  Blenkinwp  v.  Clayton,  1  J.  B.  Moore, 
328;  7T.597. 

o  Cartmr  v.  Tonpainl,  5  B.  &  Aid.  865.  Ab- 
bott, C.  J.  sud,  "  In  this  case  there  was  a 
verbal  bar^in  for  the  horse  at  30/.,  for  the 
payment  of  which  no  time  was  fixed.  The 
seller  therefore  was  not  compellable  to  deliver 
it  until  the  price  was  paia.  In  Elmore  v. 
Stone  there  was  a  contract  of  a  similar  de- 
scription ;  but  the  Court  thought  the  circum- 
stance of  the  change  of  the  stable  altered  the 
character  in  which  the  plaintiff  there  held  pos- 
session of  the  horse ;  for  the  plaintiff,  thereby 
consenting  to  have  the  horse  placed  in  the 
livery  stable,  ceased  to  keep  possession  as 
owner,  and  held  it  only  in  his  capacity  of  livery 
stable  keeper:  there  is  no  circumstance  of 
that  kind  in  the  present  case.  It  is  quite  clear 
that  the  present  plaintiff  kept  possetision  of  the 
horse  as  owner  untU  it  was  sent  to  Kimpton 
Park.  If  indeed  it  had  been  sent  there,  and 
entered  in  the  defendant's  name,  by  his  direc- 
tions,  I  should  have  thought  it  would  have 
amounted  to  an  acceptance  by  him ;  but  here 
it  was  entered  in  the  plaintiff's  name;  and 
the  plaintiff's  character  of  owner  remained 


tions,  the  seller  se^t  the  horse  to  a  ginziag 
place,  but  sent  him  as  l^is  own,  and  had 
him  entered  in  his  own  name,  the  Court 
held,  that  his  compliance  with  those  diree- 
tions  was  no  delivery,  and  that  there  was 
no  acceptance. 

The  application  of  these  decisionB  |o  the 
case  of  ordinary  sales  oi  goods  ia  obvious. 
In  Phillip*  v,  Bisioliv  it  was  held,  that 
where  goods  are  knocked  down  to  a  bidder 
at  auction,  and  are  handed  to  him,  and  re- 
main in  his  possfesaion  for  some  minutes,  till 
he  refuses  to  take  them,  it  is  a  question  far 
the  jury,  whether  there  has  been  ^  complete 
delivery  and  acceptance.  So,  in  Elliott  v. 
Pybus,^  which  was  an  action  for  the  price 
of  a  machine  made  by  the  plaintiff  to  the 
defendant's  order,  and  it  appeared  thoX  ftfter 
the  machine  was  finished  the  defendant  ob- 
jected to  the  charge  for  it,  but  admitted 
that  it  WHS  made  according  to  his  order, 
and  requested  the  plaintiff  to  send  it  home 
before  it  was  paid  for ;  this  was  held  suffi- 
cient evidence  of  an  assent  to  the  appro- 
priation of  the  machine  to  support  a  verdict 
for  the  plaintiff.  But  we  must  observe, 
that  unless  an  appropriation  of  goods  by  a 
vendor  is  to  be  regarded  as  equivalent  to  a 
dehvery'  of  them  so  soon  as  the  vendee 
assents  to  the  appropriation,  this  decision  is 
very  questionable. 

Another  mode  by  which  the  statute  may 
be  satisfied  is,  the  giving  of  earnest,  and 
also  part  payment.  Part  payment  is  tx)o 
simple  a  fact  to  need  illustration ;  and  so 
entirely  has  earnest-money  gone  out  of  use, 
that  there  is  only  one  case  in  which  the 
question  of  the  sufficiency  of  the  earnest 
has  arisen.  In  Blenkinsop  v.  Clayton,  a 
case  already  stated,  it  appeared,  that  in  the 
north  of  England  there  is  a  custom  for  the 
buyer  of  goods  to  draw  the  edge  of  a  shil*^ 
ling  over  the  hand  of  the  seller,  and  then 
to  return  it  into  his  pocket,  which  is  called 
striking  off  the  bargain  :  but  the  Court  held 
this  not  a  giving  of  earnest  sufficient  to  sa- 
tisfy the  statute. 

As  to  the  note  or  memorandum,  we  have 
already  shewn'  in  what  pases  the  mentioQ 
of  a  price  is  essential  to  the  note ;  the  note 
must  shew  who  are  both  the  parties,  but 
the  signature  of  either  is  binding  on  him 
who  signs,  though  the  other  has  not  signed  ;^ 
and  a  signature  by  an  agent  is  sufficient. 


unchanged  from  first  to  last ;  and  they  could 
not  have  been  compelled  to  deliver  it  without 
the  payment  of  the  money :  there  was  there- 
fore  no  acceptance." 

P  2  B.  &  C.  612.     4  4  Moore  &  Scott,  369. 

'  Such  a  doctrine  would  be  inconsistent 
with  most  of  the  modern  decisioas.    *  Snpf^. 

^  Alhn  y.  Bennett,  3T.  169. 
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SbIcs  bj  auction  are  within  the  statilte; 
but  wfaoe  the  anctioneer  sues  in  his  own 
name,  his  signature  is  not  sufficient;*  but 
die  signature  of  his  derk  b  sufficient.^ 


REVIEW. 
Am  /flfatrjr  ta/o  the  Oripn  of  Cofn^kM  Te- 
mre.     Bj  Cieorge  Beaomont,  Esq.  Bar- 
rister at  Imw,  Author  of  *'  The  Law  of 
Fire  and  Life  Insorance"  &c.     London : 
J,  &  W.  T.  Clarke.  1835. 
This  is  a  pamphlet  of  considerable  learn- 
ing and  reseuch,  and  affi>rds  valuable  ma- 
tetials  for  correcting  the  definitions,  and 
completing  the  histoir  of  the  Law  of  Copy- 
holds.    Our  notice  of  its  contents  must  be 
brief.  especiaHj  as  the  subject  is  one  rather 
of  curiosity  than  of  practical  importance. 

The  Author,  in  his  introductory  address, 
states  that~ 

*'  Tlie  object  of  these  pa^^es  U  not  to  set  up 
one  or  other  of  the  coDflicting  doctrines  which 
rcq)ectively  represent  the  suitors  of  the  custo- 
mary Court,  as  freemen  or  slaves,  having  estates 
at  the  will  of  their  lord,  or  holding  by  services 
nndefined  and  unlimited,  as  appendant  to  the 
tenement  of  the  plough ;  but  to  satisfy  doubts 
on  certain  texts  which  have  .been  made  the 
foundation  of  these  several  conflicting  theories, 
and  to  pamc  the  inquiry  so  far  as  to  prove  the 
iaislcy  of  most  of  these  assumptions,  and  to  fix, 
with  a  great  degree  of  probability,  the  place 
in  the  constitution  of  the  early  society  of  Eu- 
rope, nhich  was  filled  by  the  class  of  landhold- 
efs.** 

Mr.  Beaumont  then  proceeds  to  say, 
"That  'reliefs'  were  introduced  into  this 
country  at  the  Norman  Conquest,  and  that 
prior  to  that  period  land  was  subject  to  no  per- 
manent tax,  except  for  the  short  interval  com- 
mencing with  the  eleventh  century,  when 
'  Danegelt'  was  universally  established  here,  is 
a  current  opinion.  A  general  rule  is  strength- 
ened by  exceptions.  The  first  object  of  this 
inquiry  will  he  to  see  whether  at  the  Saxon  era 
certmn  lands  were  not  liable  to  a  permanent 
tax,  and  whether  the  '  relief  was  not  in  certain 
cases  raised  before  the  Norman  Conquest.  It 
^pears  from  Plowden,  (cited  in  Blackstone's 
Commentaries,  vol.  ii.  chap,  xxi.,)  that  the 
*  fine'  was  in  use  here  previously  to  the  revolu- 
tion effected  by  William  the  Conqneror.  In 
the  process  of  levying  ^Jtne  at  common  law,  we 
find  the  '  King's  silver,'  or  po*i  fine,  bears  to 
the  pr^-fine  (paid  nt  the  Hanaper  Office  on 
issuing  the  writ)  a  fixed  proportion,  being  al- 
ways as  much  and  half  as  much  more  as  the  prse- 
fine.  The  copyholder's  fine,  (which  is  also  call- 
ed a  '  relief,')  payable  on  a  limitation  for  two 
successive  lives,  is  in  the  same  proportion 
greater  than  the  fine  payable  on  an  estate  limit- 
ed for  one  life. 
"  It  is  weU  known  that  in  the  Saxon  period. 


«  9Fright  v.  Dannah,  2  Camp.  203;  Fare- 
brother  v.  SimmonM,  5  B.  &  A.  333. 
V  Bhrd  ▼.  Boulter,  4  B.  &  Adol.  447. 


and  sulisequently,  the  officer  called '  comes,'  or 
'  earl,'  hud  one-tldrd  of  the  levies,  or  the  '  thini 
penny.'  This  is  often  instanced  in  the  I>omes- 
day  Aook,  as  wtrll  in  the  Gavelkind  county 
of  Kent,  as  in  the  several  manors  and  boroughs 
in  other  districts.  If  we  may  consider  the  post- 
fine,  and  the  limitations  of  estates  for  more 
than  one  life,  to  have  been  respectively  institu- 
tious  of  a  later  date  to  that  in  which  the  king 
and  the  earl  divided  the  levies  between  them  ; 
then  it  vnU  l>e  apparent  why  the  old  customary 
payment  to  the  king  for  his  post-fine,  and  to 
the  lord  of  the  manor  for  his  fine  upon  an 
estate  for  lives,  should  give  an  increase  of  one- 
half  upon  the  older  assessment.  It  would  only 
be  necessary  to  explain  how  the  Baron  of  the 
Exchequer  had  been  ousted  of  his  perquisite 
in  the  case  of  the  post- fine,  and  how  in  the  other 
the  lord  of  the  manor  had  assumed  the  place 
of  hb  ro^-al  master.  In  the  latter  case  it  will 
appear  that  we  ought  also  to  account  for  the 
count's  third  penny  being  now  missing ;  but 
it  will  appear,  m  a  subsequent  part  of  this  in- 
quiry, that  the  protection  of  the  neighbouring 
earl  was,  distinct  from  the  corporate  jurisdic- 
tion, generally  sought  bysmidl  corporate  bodies, 
and  we  know  that  the  manor  was  subordinate 
to  the '  honor'  and  its  earl.  The  steward,  then, 
whose  name  we  shall  have  occasion  to  mention 
hereafter,  or  taxor,  as  acting  for  the  king,  es- 
timates the  customary  fine  as  the  king's  portion 
of  the  fine,  on  the  supposition  that  the  earl  had 
collected  hifl  portion  by  his  own  bailiff,  in  the 
same  manner  as  in  the  case  of  the  post-fine  in 
the  Exchequer,  the  supposition  appears  to 
have  been  made  that  the  barou  had  taken  his 
third  penny  from  the  prae-fine.  If  these  ob- 
servations respecting  the  '  fine'  should  be  dis- 
allowed, we  mi^ht  perhaps  seek  the  meaning 
of  a  tax  in  the  *rent,'  wnich  appears  to  have 
been  of  the  essence  of  customary  teneuients : 
while  these  tenements  have  distinctive  proper- 
tics,  separating  them  from  farms  paying  rent, 
though  'geld,*  or  tax,  is  forgotten  m  the 
modem  phrase  {^^eidAng)  'yieid-mg  and  paying.' 
(See  Spelman.)" 

The  author  thus  defends  the  utility  of  his 
labours : 

**The  ouestion  will  now  be  put,  of  what 
serricewill  prove  this  guessing  and  arguing 
from  analogies  and  scattering  of  other  proofs 
in  confirmation  of  a  doctrine,  that  manors 
were  originally  the  districts  of  a  certain  extent 
occupied  by  the  subject  Romans  and  Britons 
who  chose,  or  were  permitted  to  reside  in  a 
Saxon  kingdom,  in  the  enjoyment  of  their 
possesions,  but  subject  to  a  land-tax  ?  This, 
perhaps,  will  be  l>etter  answered  when  the 
origin  of  all  the  ruling  decisions  in  abstruse 
points  of  copyhold  law  shall  have  been  satis- 
factorily  proved  to  be  correctly  stated  in  our 
text  books  and  reports.  In  that  case  I  should 
answer,  that  there  was  no  utility  in  this  inquiry. 
But  if  from  the  position  in  which  the  doctrine 
here  contested  for  places  us,  we  arc  enable<l  to 
prove  the  falsity  or  some  stubborn  texts,  and 
to  give  a  more  reasonable  and  easy  solution  to 
cases  which  those  texts  attempted  to  meet, 
Q3        / 
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then  Uttlc  apology  will  be  due  for  all  the  awk- 
ward perseverance  here  exibited  in  handling  a 
heavv  argument.  '  What,  are  we  to  be  sent  to 
the  Roman  law  for  a  Holution  of  the  question, 
can  an  estate  tidl  be  limited  of  copyholds  ?' 
Such  might  be  a  suggestion  arising  upon  our 
last  remark.  A  moment's  consideration  of  the 
premises  here  attempted  to  be  estabUshed  wHl 
suffice  to  dispel  such  a  fear.  The  freedom  of 
the  Roman  law,  as  to  the  limitation  of  estates, 
may  have  existed  in  the  birth  of  this  territorial 
custom-right.  What  then?  The  barbarian  tax- 
gatherer,  who  had  to  exact  a  tax  or  fine  once 
from  everv  subject  holding  his  ancient  farms, 
made  out  nis  roll  according  to  his  notion  of 
estates  in  land  :  he  taxed  the  occupier, he  taxed 
the  heir  on  entry;  if  previous  to  the  descent  of 
the  inheritance,  a  sale  of  any  kind  had  taken 

Elace,  he  could  take  the  tax  from  the  stranger, 
ut  when  it  was  the  turn  for  the  vendor's  heir 
to  enter,  and  that  heir  claimed  to  enter,  and 
tendered  his  fine,  the  steward  or  taxer  must 
have  admitted  the  heir  because  the  Saxon's 
allodium  could  only  be  aliened  during  the  an- 
cestor's life,  and  so  he  determined  the  copy- 
holder's sale.  (This  state  of  ignorance  appears 
the  foundation  of  the  rule  of  common  law,  that 
an  estate  for  life  is  greater  than  any  chattel 
interest,)  and  thus  the  custom  was  cnppled  at 
Its  birth,  and  the  only  cases  of  additional  fines 
due  on  estates  are  those  payable  for  more  lives 
than  one  to  the  exclusion  of  all  additional  fine 
for  remainders,  to  any  fine  on  conditional  sur- 
render on  mortgage,  (that  being  the  authorized 
doctrine  by  custom  of  many  manors,)  or  gifants 
of  rent-charge  and  the  like. 

"  The  correct  rule  as  to  the  limitation  of  es- 
tates would  be,  that  all  such  are  permitted  as 
are  allowed  of  free  and  common  socage  tene- 
ments, since  the  Roman  law  did  not  prescribe 
the  quality  or  quantity  of  estates  which  it  was 
allowable  to  limit,  nor  does  our  common  law 
limit  them,  except  in  certain  cases,  referrible 
to  public  policy,  which  rules  and  statutes  alwavs 
have  been  construed  applicable  to  copyholds, 
as  well  as  lands  of  other  tenure.  But,  perhaps, 
some  ouestions  of  this  kind  will  be  deemed  to 
depend  on  that  of  tenure.  It  has  been  asked, 
whether  the  statute,  'Quia  Emptores,'  prevents 
the  creation  of  manors ;  Mr.  Watkins  com- 
pounds for  a  negative  so  far  as  manors,  with 
estates  in  base  fee,  but  not  so  fiir  as  manors 
in  which  copyholders  are  admitted  in  fee 
simple. 

"Again,  it  has  been  questioned  whether 
estates  tail  can  be  limited  of  copyholds.  Now, 
if  there  be  any  soundness  in  the  doctrine  that 
copyholders  were  only  held  by  a  personal  client- 
ship,  and  not  by  tenure;  (see  remarks  on 
' Commendatio'  and  Defensor;')  or  if  it  be 
true  that  the  copyholders  were  allodial  occu- 
piers, then  the  question  of  tenure,  or  that  hold- 
ing  to  which  fealty  and  homage  (according  to 
C^oke)  are  essential,  is  settled ;  and  the  statute 
de  Donis,  if  it  comprise  only  tenements  or 
land  Iving  on  tenure,  cannot  apply  to  them, 
but  otherwise  it  may.  If  the  statute  of  entails 
do  apply  to  copyholds,  it  would  seem  that  a 
custom,  contradictory  to  that  statute,  would 
be  questionable ;  but  if  it  do  not  apply,  we 


have,  in  the  liAiitatioa  of  the '  entail,'  ta  eatate 
for  lives  in  a  certain  succession  to  be  dealt 
with  on  other  principles.  By  the  Roman  Law, 
'  voluntary  contracts'  were  rescindible  at  the 
will  of  the  party.  Limitations  in  tail  are  call- 
ed 'gifts'  in  our  law,  and  in  the  statute  of 
entails  '  Foiuniae  donatoris'  expresses  the  same 
idea :  in  a  customary  district,  the  barring  or 
cutting  off  the  entail,  or  converting  the  estate 
into  a  oase  fee,  and  so  aliening  it,  would  take 
place  as  a  thing  of  ancient  nght:  as  to  the 
reversion  there  would  be  another  question,  I 
cannot  say  whether  the  Roman  Law  knew  of 
distant  reversions  (as  this  after  a  base  fee), 
but  any  custom  for  barring  the  reversion  would ' 
certainly  be  in  the  spirit  of  the  wholesome  law 
against  perpetuities. 

"A  further  question  is,  whether  contingent 
remainders  can  be  supported  without  tnistecff 
to  preserve  ?  The  answer  must  be  in  the  affirm- 
ative, the  only  obstacle  bang  theideaof  tenure, 
and  the  necessity  of  a  tenant  to  answer  the 
praecipe  of  strangers.  For  the  proceedings  in 
customary  courts,  or  the  Leet,  are  not  in  ae» 
cordance  with  those  of  the  Common  Law ;  the 
old  text  writers,  Horn,  Bracton,  Fitzherbert, 
do  not  pretend  to  define  or  limit  the  form  of 
exercise  of  the  jurisdiction.  'The  little  bill 
of  right  close'  may  have  given  the  court  alL 
the  tacilities  of  an  action  of  ejectment  or  a 
trustee's  suit  in  Chancery.  No  decision  is 
allowed  in  copyholds,  the  title  is  all  on  the 
rolls ;  if  the  steward  or  other  officer  refuse  to 
read  them  rightly,  the  common  courts  of  law 
and  equity  are  open  to  afford  relief. 

*'  As  to  the  destruction  of  Dower.  The  Bo* 
man  law  accounts  these  doiaies  as  Toluntary, 
and  rescindible  accordingly,  of  which  facility 
the  customs  of  most  manors  afford  instances. 
Questions  have  been  sometimes  proposed  as  to 
the  effect  of  separating  /eaUy  by  grant  from 
the  copyhold  lands,  whether  this  would  destrov 
the  manor.  As  long  as  a  Court  Leet  is  append- 
ant to  a  manor,  there  will  be  in  that  manor 
some  perceptible  vestige  of  the  ancient  (lersonal 
clientship  between  the  farmer  and  his  lord, 
('  protector,' '  defensor,')  however  much  this 
protectorate  has  been  restricted^  by  Magna 
Charta,  and  other  statutes,  conferring  the  local 
jurisdiction  on  the  King's  Courts.  Hie  Lord 
of  the  Leet,  however  changed,  will  be  for  Ac 
time  being  the  defensor  to  whom  fealty  is  due ; 
but  the  copyholders  and  farms,  the  '  common' 
or  waste,  and  the  tax-gatherer  or  steward, 
would  comprise  all  the  essentials  of  a  manor, 
which  by  surrenders  and  admissions  might  be 
continued  for  ever.  Whetlier  the  style  of  the 
territory  should  be  *  Manor'  or  '  Reputed  Ma- 
nor,' would  be  a  question  for  all  who  chose  to 
raise  it,  but  the  corporate  or  quasi-corporate 
body  of  copyholders  would  in  no  respiect  be 
prejudiced. 

"  These  are  a  few  of  many  points  which  have 
induced  much  argument,  and  closed  with  much 
bold  assertion,  have  cost  large  sums  from  tut- 
ors in  the  Common  Law  Courts,  but  have 
given  few  principles  of  decision.  I  have  not . 
given  a  bias  to  this  inquiry  so  as  to  meet  any 
such  difficulties,  nor  have  searched  the  books, 
very  recently  to  find  the  cases  which  appear  to 
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reqldi^  » tetUemenl  on  some  recognbed  prin- 
ciple. 

"  I  have  only  to  conclude  by  suggesting, 
that  if  'tenure'  have  no  import  as  respects 
copyholds,  and  if  courts  of  civil  or  criminal 
jurisdiction,  concerned  with  the  affairs  of  these 
communities,  be  only  casually  comprised  io  a 
rosnor,  (for  they  may  be  either  '  Court  Leet' 
within  or  without  the  manor,  or  the  suit  and 
service  of  the  copyholder  may  be  due  to  the 
Lord  of  the  Honor,)  it  would  be  a  complete 
dissolution  of  the  manor  if  the  original  idea 
were  restored, — that  is  to  say,  if  the  '  Lord' 
were  remoyed,  and  his  proprietorship  in  the 
'  customs'  converted  into  a  rent-charge  on  the 
community,  with  right  of  distress  and  escheat : 
and  if  the  community  were  thus  continued  as 
a  rural  corporation  or  borough,  under  the 
steward,  subject  to  a  scale  of  rents  and  fines, 
dther  fixed  permanently,  or  re-valued  every 
thirty  years,  or  at  other^  iuterval ;  and  the 
mem  bars  of  this  corporation  might  be  empower- 
ed to  redeem  this  land-tax,  or  fines,  and  rents, 
and  retain  ihsir  right  of  common. 

*'  Niebuhr,  in  his  history  of  Rome,  in  de- 
scribing the  state  of  the  public  lands  under 
the  Roman  republic,  compares  them,  as  well 
to  tbe  '  pfaMburger'  of  Germany  as  to  the  Ze- 
mindary  tenures  of  India.  Of  this  latter  class 
the  following  notice  is  extracted  here  from 
Mill's  British  India,  vol.  v.  p.  410.  '  The  pos- 
sessions of  the  Ryots,  whether  individually  or 
by  villages,  were  hereditary  possessions :  so  long 
as  they  continued  to  pay  to  Government  the 
due  proportion  of  tlie  produce,  they  could  not 
be  dispossessed  lawfully;  they  transmitted 
their  possessions  bv  descent,  and  had  the  power 
of  alienation,  and  could  sell  and  giveaway. 
At  an  eariy  period  of  the  Mogul  history,  a 
minute  survey  was  made :  of  the  land  in  this 
survey  an  assessment  was  made  which  was  loog 
regarded  as  the  standard  of  what  everv  field 
was  to  pay.  Even  when  new  imposts,  during 
tbe  progress  of  the  difficulties  and  corruption 
of  the  Mogul  administration  were  levied,  the 
Zemindars  were  bound  to  give  a  written  sche* 
dule^  called  '  Pottahs,'  to  the  Ryots,  specifying 
tbe  particulars  of  the  assessment  on  each  in- 
dividual, and  those  documents  were  registered 
in  tbe  government  accounts,  and  were  intend- 
ed for  the  protection  of  the  Ryot  against  the 
extortion  of  the  collector.' 

**  It  is  well  known,  that  under  Lord  Com- 
wallis's  administration  an  unhappy  ignorance 
of  these  tenures  of  the  Ryots  existed,  and  the 
Zemindars  were  acknowledged  as  lords  or  own- 
ers of  the  territory  over  which  they  were  really 
only  tax-collectors." 


PRACTICAL  POINTS 

OF  GENERAL  INTEREST. 

No.  LXXX. 

SERVANTS  WAGES. 

By  the  6  Geo.  4,  c.  16,  s.  48,  it  is  enacted, 
that  when  any  bankrupt  shall  have  been  in- 
debted, at  the  time  of  issuing  the  commission 
i^ljwnst  hilD,  to  any  scrvai^t  or  clerk  of  such 


bankrupt.  In  respect  of  the  wages  or  salary  of 
such  servant  or  clerk,  it  shall  be  lawful  for 
the  Commissioners,  upon  proof  thereof,  to 
order  so  much  as  shall  be  due  as  aforesaid, 
not  exceeding  six-months'  wages  or  salary,  to 
be  paid  to  such  servant  or  clerk  out  of  the  es- 
tate of  such  bankrupt;  and  such  servant  or 
clerk  shall  be  at  liberty  to  prove  under  the 
commission  for  any  sum  exceeding  such  last 
mentioned  amount. 

A  petitioner  under  this  eection  was  the  over- 
looker or  manager  of  a  cotton  mill,  engaged 
at  33«.  per  week  ;  subsequently  a  contract  was 
entered  into,  that  he  should  be  paid  104/.  per 
year,  to  be  paid  in  weekly  sums.  The  Com- 
missioner had  refuse^  tbe  six-months  wages  in 
full. — Mr.  Swamttone  objected,  that  the  service 
must  be  yearly.  Ex  parte  Skinner,  Mont.  &  Bli. 
417. 

The  Chief  Judge. — ^That  case  is  wrongly 
reported,  ^fone  of  the  judges  used  any  such 
expreision  as  that  the  hiring  must  be  yearly. 
All  tluit  the  Court  said  .was,  that  there  must 
be  some  engagement  of  a  more  permanent 
nature  than  a  weekly  hiring.  Sir.  J,  Crws ; — . 
A  yearly  hiring  is  strong  evidence  of  an  en- 
gagement for  continued  service;  a  weekly 
hinng,  very  weak  evidence,  or  none  at  all.  Here 
the  evidence  of  permanent  service  is  strong. 
The  Court  should  be  cautious  in  extending 
this  clause.  The  owner  of  a  cptton  mill  might 
hire  1000  servants  by  the  year,  and  their  wages 
sw^ep  away  all  the  assets. — Sir.  (7.  Rose  con- 
curcd,  and  said:— There  is  not  any  general 
rule  on  these  occasions,  as  to  what  hiring  is 
surticicnt ;  none  can  safely  be  laid  down. 
Ordered,  with  costs,  out  of  the  estate.  Ex  parte 
CoUyer,  in  re  Cowe/l,  2  Mont.  &  A.  29. 


ON  THE  RIGHT  OF  ASSIGNEES  TO  AC- 
COUNT. 


We  adverted  to  this  subject  in  our  last : 
we  may  now  add  the  following  case. 

This  was  a  petition  of  the  bankrupt,  praying 
that  his  assignees  might  be  ordered  to  account 
fur  the  proceeds  of  certain  furniture  and  effects 
sold  by  them  under  the  bankruptcy.  It  ap- 
peared, that  the  petitioner  had  been  twice  a 
twnkrupt ;  that  he  obtained  his  certificate  un- 
der the  first  commission,  in  March  1832; 
and  that  the  second  commission  issued  against 
him  in  October  1832,  imder  which  he  had  not 
obtained  hb  certificate.  .  The  petitioner  vharg- 
ed  the  assignees  with  having  fraudulently  sold 
the  effects  to  a  brother-m-law  of  one  of  the 
asaignees,  for  less  than  a  third  of  their  real 
value ;  aud  that  they  were  sold  by  private  con- 
tract, instead  of  by  public  sale. 

Mr.  Phillimore,  in  support  of  the  petition, 
said,  that  the  object  of  the  petitioner  was  to 
pay  15fi  in  the  pound  under  the  present  com- 
mission, which  his  estate  was  quite  sufficient 
to  pay,  if  it  was  not  sacrificed  by  the  assignees. 
It  was  very  important  to  the  bankrupt's  inter- 
est, that  his  estate  should  pay  a  dividend  to 
that  amount ;  forotherwbe  his  certificate  would 
only  protect  his  person,  (See  6  G.  4,  c.  16,  s. 
Q4 
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127,)  and  not  any  future  effects  which  heidght 
acquire. 

ErsMnet  C.  J. —The  baukrupt  does  not  al- 
lege in  his  petition,  that  the  assets  would 
be  more  than  sufficient  to  pay  his  debts. 

Sir  G,  Rote. — ^The  bankrupt  not  having  ob- 
tained his  certificate,  cannot  support  this  peti- 
tion, for  an  account  agunst  his  assignees,  with- 
out alleging  that  there  will  be  a  surplus,  after 
paying  his  creditors  20#.  in  the  pound,  whate- 
ver his  right  of  action  may  be  against  them  for 
the  alleged  sacrifice  of  his  property.  If  the 
assets  will  pay  20m.  in  the  pound,  the.petition 
may  be  amended,  by  inserting  the  necessary 
allegations  to  that  ettect ;  but  if  not,  it  b  out 
of  our  jurisdiction  to  do  anything  in  this 
matter  at  present  between  the  bankrupt  and 
his  assignees. , 

Sir  J.  Cross, — ^When  assignees  are  charged 
with  fraudulent  conduct,  I  think  this  Court  is 
bound  to. inquire  into  the  truth  of  the  allega- 
tion, whoever  may  happen  to  be  the  com- 
plainant ;  and  I,  for  one,  must  say  that  I  am 
unwilling  to  shut  my  ears  to  such  a  com- 
plaint. 

The  CQuri  ordered  the  petition  to  stand 
over  for  B  days,  with  liberty  for  the  bankrupt 
to  amend;  but  no  amendment  having  been 
made,  and  the  bankrupt  neglecting  to  appear, 
it  was,  on  the  motion  of  Mr.  Swansion  and 
Mr.  Purker,  for  the  respondents,  ordered,  that 
the  petition  bedisnussed,  with  costs. 

Ex  parte  Rif  ley,  in  re  Ryley,  4  Dea.  &  Ch. 
ou« 


PETITIONS 

FOR  REPEALING  THE  ATTORJJEYS^ 

CERTIFICATE  DUTY. 


IIavino  been  requested  to  print  the  fonn  of  a 
Petition  to  the  House  of  Commons  for  repealp 
ing  the  Aonval  Certiicate  Duty,  we  have  pro- 
cored  a  copy  of  the  Petition  recently  pre- 
sented by  Mr.  Freshfieid,  on  the  part  of  the 
Incorporated  Law  Society ;  it  is  as  follows : 

To  the  Honorable  the  Commons  of  the 
United  Kingdom  of  Great  Britain  and 
Ireland,  in  Parliament  assembled. 

The  humble  Petition  of  the  Society  of 
Attorneys,  Solicitors,  doctors,  &e. 
practising  in  the  Courts  of  Law  and 
Equity  in  the  United  Kingdom,  in- 
corporated by  Charter  of  lus  present 
Miyesty  King  William  the  Fourth, 
Sheweth, 

That  by  an  act  of  parliament,  25  G.  3,  c. 
80,  for  *'  granting  Duties  on  Certificates  to  be 
taken  out  by  Solicitors*  Attorneys,  and  others^" 
every  attorney,  solicitor,  and  proctor  was  re- 
quired to  take  out  an  annual  certificate,  on 
which,  if  he  resided  in  London  or  Westminster, 
or  within  the  bills  of  mortality,  there  was 


charged  a  stamp  duty  of  M;  and  if  he  ressded 
in  any  other  part  of  Great  Britain,  a  stamp 
duty  of  3/. 

Ihat  such  annual  certificate  duties  have  by 
various  acu,  and  ultimately  by  the  act  55  G. 
3,  c.  184,  been  increased  to  the  following 
amounts;  namely. 

Every  attorney,  solicitor,  and  proctor  re- 
siaing  within  the  limits  of  the  l\vopenny 
Post,  having  been  admitted  for  three 
years  or  upwards  .  Jtl2 

If  he  has  not  been  admitted  so  long       .    JtO 

If  he  resides  elsewhere,  and  has  been  ad- 
mitted three  years      ....    Ji9 

If  he  has  not  been  admitted  so  long       .    Jt4 

That  bv  the  last  mentioned  act  a  stamp  duty 
of  120/.  IS  also  charged  upon  all  articles  of 
clerkship  to  an  attornev,  solicitor,  or  proctor  ^ 
and  a  further  stamp  duty  of  25/.  is  charged 
upon  every  admission  of  an  attorney,  solicitor, 
or  proctor. 

That  the  duties  on  articles  of  clerk* 
ship,  upon  an  average  for  the  last 
ten  years,  have  ai^ounted  annually 

to £69^X0 

On  admissions,  to  .  .      ^£^,330 

And  on  certificates  to    .  .    ^£72,187 

Making  a  total  annual  sum  of        .  £\50,477 

That  the  supposed  profits  of  the  bunness  of 
an  attorney,  solicitor,  or  proctor,  are  gveatly 
overrated,  for  his  bills  of  cosU  general^  con- 
tain large  sums  of  money  disbursed  for  stamps, 
counsel's  fees,  and  otherwise,  which  are  vre- 
ouently  not  repaid  to  him  for  so  long  a  lime, 
that'the  mere  loss  of  interest  on  the  capital 
very  much  reduces,  and  some  times  wholly  ex- 
hausts his  profit. 

That  by  the  operation  of  some  recent  altera- 
tions in  the  law  and  the  practice  thereof,  the 
profits  of  an  attorney  have  been  much  di- 
minished,  although  his  disbursements  continue 
very  nearly  the  same  as  they  have  been  for 
several  years  jMist. 

Your  petitioners  submit  that  these  duties, 
and  particularly  the  duty  on  annual  certificates, 
are  not  founded  on  any  Just  and  eqoal 
principle  of  taxation,  but  are  a  direct  per- 
sonal and  partial  tax  upon  persons  exerciting 
one  particular  branch  of  the  legal  profession 
only,  whilst  persons  exercising  other  profes- 
sions, and  those  en^g^  in  the  higher  branch 
of  the  profession  of  Ine  law,  are  exempt  from 
similar  taxation. 

Your  petitioners,  therefbre,  most  humbly 
pray  your  Honorable  House  that  they  may  be 
relieved  either  wholly  or  in  part  from  the  pay- 
ment of  the  annual  duty  on  certificates,  or  that 
your  Honorable  House  will  be  pleased  to  grant 
such  further. or  other  relief  in  the  premises  as 
to  your  wisdom  and  justice  shall  seem  meet. 

And  your  petitioners  shall  ever  pray,  &c. 

The  meetings  of  the  Provincial  Law  So- 
cieties, which  usually  take  place  at  the  assizes, 
wiU  afford  a  good  opportunity  of  preparing 
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similir  petHioiis ;  and  we  would  snggest  that 
those  who  are  engaged  in  removing  this  crying 
grievance  should  take  the  trouble  of  explaio- 
ini*'  to  their  representatives  in  parliament  the 
grounds  on  which  the  repeal  is  urged,  other- 
wise the  petitions  will  be  of  little  avail.  The 
Legislature  must  be  convinced  of  the  undeni- 
able injustice  of  the  tax,  or  the  petitioners,  as 
lawyers,  can  have  little  hope  that  the  profes- 
sion will  be  relieved. 


NEW  BILLS  IN  PARUAMENT. 


ECCLESIASTICAL  COURTS. — NEW  **  COURT 
OF   PROBATE.'' 

This  is  intituled  <*  A  Bill  to  consolidate  the 
Jurisdiction  of  the  several  Ecclesiastical  Courts 
in  England  and  Wales  into  one  Court,. and  to 
eidarge  the  powers  and  authorities  of  such 
Court;  and  to  alter  and  amend  the  Law  in 
certain  matters  Ecclesiastical." 

The  preamble  recites  that  "  it  is  expedient 
that  the  jurisdiction  of  the  several  Ecclesiastical 
Courts  in  England  and  Wales  should  be  conso- 
lidated, and  that  the  jurisdiction  of  granting 
probates  of  wills  and  administration  of  the 
effects  of  deceased  persons,  and  the  contentious 
jurisdiction  of  such  courts,  should  be  exercised 
by  one  court  only.  That  it  is  expedient  that 
certain  other  alterations  and  amendments 
should  be  made  in  the  laws  relating  to  Eccle- 
siastical matters;  and  that  places  at  present 
exempt  from  the  jurisdiction  of  any  arch- 
deacon, bishop,  or  archbishop,  should  in  future 
be  comprised  in  some  archdeaconry,  diocese, 
or  province." 

The  following  is  the  substance  of  the  pro- 
posed enactments : 

AbvHthn  o/ejgiiting  Cmtfit. 

1.  No  jurisdiction  to  be  exercised,  except 
voder  this  act. 

2.  Every  parish  or  place  to  form  part  of  the 
diocese  in  wliich  it  is  locally  situate. 

3.  All  Courts  of  Ecclesiastical  jurisdiction^ 
except  those  of  Vicars-General,  or  Master  of 
the  Faculties  to  the  Archbishop  of  Canterbury, 
to  be  abolUhed. 

4.  Not  to  affect  the  visitations  of  archdea- 
cons, rural  deans,  &c. 

New  Court  eitabiuhed, 

5.  Court  of  Probate  to  be  established,  and  sit 
in  London. 

6.  Jurisdiction  of  such  court  throusfhout 
Ettgfatad  and  Wales. 


7.  Court  of  Probate  to  have  the  skmc^^powief 
of  forcing  witnesses  to  attend,  as  are  i^iven  by 
act  of  parliament  to  Ecclesiastical  Courts. 

8.  Judges  of  the  Court  of  Probate  to  be  ap^ 
pointed. 

9.  Oath  to  be  takes  by  the  Judge. 

10.  Judge  incapable  to  8er\'e  in  the  House  of 
Commons. 

11.  Registrars  to  he  appointed. 

12.  Registrars  to  have  the  power  of  taxiog 
bills. 

13.  Keepers  of  records  to  be  appointed. 

14.  Repealing  provision  of  10  Geo.  4,  rela- 
tive to  clerks  of  seats  in  Prerogative  Court. 

15.  Surrogates  of  Courts  of  Arches  may  Act 
as  surrogates  of  the  Court'  of  Probate. 

16.  Sealer  and  appropriator  to  be  appointed! 

17.  Advocates  practising  in  Doctors'  Com- 
mons may  act  as  advocates  of  Court  of  Pro- 
bate. 

18.  Notaries  and  proctors  of  Doctors'  Com- 
mons  entitled  to  act  before  Coiu't'  of  Probate. 

19.  Appointments  by  Judges  to  be  by  war- 
rant. 

20.  In  case  of  Illness,  substitutes  may  bc^ 
aroointed  for  a  limited  time. 

21.  Salary  of  Judge. 

22.  Retiring  pension  to  Judge  of  Court  of 
Probate. 

23.  Salaries  to  registrars,  clerks  of  seatd,  &c. 

24.  Until  salaries  are  paid,  certain  allowance 
to  be  made  to  officers. 

25.  Commissioners  to  be  appointed  to  fix 
salaries  to  be  paid. 

26.  Salaries  to  be  paid  net. 

•  27.  Powers  of  official  principal  of  Court  of 
Arches  transferred  to  the  Judge  of  the  Court 
of  Probate,  who,  with  the  commissioners  to  be 
appointed,  is  to  establish  fees,  &c« 

.28.  Account  of  fees  and  emoluments  to  be* 
rendered  yearly  to  commissioners  of  treasury. 

29.  If  commissioners  of  treasury  are  dis- 
satisfied with  the  account,  they  may  refer  it  to 
the  Judge  to  inquire  into  the  same. 

3Q.  Fees  to  be  paid  over  to  the  registrars. 

31.  Disposal  of  surplus  fiee  fund  af^  pay-i 
ment  of  charges,  and  providing  for  deficiency 
thereon. 

32.  Neither  Judge  nor  officer  to  be  entitled, 
to  fees  for  their  benefit. 

33.  Compensation  to  certain  persons  whose 
offices  are  abolished. 

34.  Persons  hereafter  appointed,  not  to  claim 
compensation. 

Jurisdiction  of  the  New  Court. 

35.  All  wills,  &c.»  requiring  probate  to  be 
proved  before  i  .*ourt  of  Probate. 

36.  Wills  of  real  estate  to  be  registered  ia 
Court  of  Probate. 

37-  Persons  applying  for  probate  to  make . 
affidavit  of  death  of  testator,  oic» 

38.  Notaries  and  proctors  of  Ecclesiastical  - 
Courts  in  England  and  Wales,  not  being  regis- 
trars, may  be  admitted  to  practise  before  Court 
of  Probate. 

39.  Saving  in  favour  of  clerks  serving  under  ^ 
articles. 

40.  Judges,  regbtrars,  and  other  officer!  of 
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pecuUar,  iii«ioiiftI,»iid  other  courto,  Co  tnuMmit 
orif^nal  wills,  &c.,  when  required  so  to  do. 

41.  Probfttes  declared  valid,  if  granted  before 
a  given  day. 

42.  Voidable  probates  to  be  valid  under  this 
act,  where  another  probate  has  been  gninted 
out  of  the  proper  court. 

43.  Administration  bonds  to  be  taken  tn  the 
name  of  the  Judges  of  the  Court  of  Probate. 
Seeuritymaybedividedamongst  several  penons. 

44.  Form  of  administration  bond. 

45.  Form  of  bond  on  granting  administra- 
tion with  will  annexed. 

46.  Several  surety  bonds  may  be  taken. 

47.  Security  not  obliged  to  be  taken  for 
administrator's  share,  or  the  shwe  of  any  per- 
son waiving  such  security. 

48.  New  administration  not  to  be  required , 
where  additional  effects  discovered. 

49.  Court  to  have  power  to  direct  inventory, 
and  account  to  be  made. 

50.  Inventory  may  be  impeadied  at  the  suit 
of  party  interested. 

ol.  Judge  may  dedare  bond  forfeited,  and 
enforce  payment. 

52.  Liability  of,  and  contribution  amoiigst 
the  sureties. 

53.  Suits  now  pending  to  be  transferred  to 
Court  of  Probate. 

54.  Act  not  to  ^iSect  episcopal  jurisdiction 
relating  to  the  clergy  and  church  discipline. 

55.  Suits  to  be  summarily  heard  bdore  the 
bishop  of  Uie  diocese.  ..   , 

56.  Repeal  of  13  £dw.  1,  st  4,  c.  1 ;  9  Edw. 
2,  s.  1,  c  1 ;  18  Bdw.  Si  8. 3,  c.  7;  I  HWJ,  c. 
13;  1  Ric.  2,  c.  14 ;  27  Hen.  8,  c.  20 ;  32  Hen. 
8,  c.  7;  2  &  3  Edw.  6,  c.  13,  s.  2,  13. 

Tlihe  Suits, 

57.  Suits  relating  to  tithes,  offerings,  &c. 
BOW  pending,  to  be  transferred  to  Cwtrt  of 

58.  Jtuifeet  uf  the  peace  minr  decide  cases 
relating  to  tithes,  offerings,  &c.  under  iem 
paundi. 

59.  Act  not  to  extend  to  tithes,  offerings, 
&c.  within  the  city  of  London. 

Ckvreh  Ratei. 

60.  Juisdiction  of  Ecclesnstical  Courts  in 
matters  of  church  rates  to  cease. 

61.  Appeals  in  matters  of  church  rates  to 
quarter  »ei$io/u. 

62.  Justices  of  the  peace  may  amend  church 
rate. 

63.  Justices  of  the  peace  may  issue  warrant 
of  distress  to  levy  church  rate. 

64.  Repeal  of  5  &  6  Edw.  6;  and  27  G.  3. 

Eseeptiom  a*  to  Jurisdiction, 

65.  Court  of  Probate  not  to  have  jurisdic- 
^i<m  in  matter  of  incest,  adultery,  &c. 

66.  Course  of  proceeding  in  Court  of  Pro- 
bate. 

67.  Judges  of  Court  of  Probate  to  make 
rules  for  regulation  of  the  proceedings  of  the 
Court. 

TriaU  bp  Jury. 

68.  Court  may  direct  trial  by  jury  if  they 
think  it. 

69.  Form  of  trial  of  issues  by  juries  in  the 
common  law  courts. 


70.  Depositions  already  |aken,^may  be  read 
in  evidence  upon  the  trial  of  anv  issue. 

71 .  Recora  of  the  issue,  and  the  verdict  to  lie 
transmitted  to  the  proper  officer  after  trial. 

72.  New  trials  may  be  ordered  by  the  Judge 
of  the  Court  of  Probate. 

73.[Appeal  to  Kin^  in  Council  upon  questions 
relatiug  to  granting  issues. 

74.  Parties  to  have  the  same  rights  with 
respect  to  bills  of  exceptions,  as  by  10  Edw.  1, 
with  r^rd  to  exceptions. 

75.  Parties  to  suits  before  Ecclesiastical 
Courts,  to  have  the  same  right  of  appeal  under 
2and3W.4,  c.  92;  3and4  W.  4,  c.  41;  4 
and  5  W«  4,  as  if  this  act  had  not  passed. 

76.  Judge  of  Court  of  Probate  to  settie  cosU 
of  issues. 

Sttguestration. 
77*  Regulation  of  sequestrators  of  ecdenas- 
tical  profits. 

78.  Sequestrators  may  enter  into  a  compo- 
sition to  pay  tithes. 

79.  Sequestrators  empowered  to  sue  for  re- 
covery of  tithes. 

80.  Where  amount  to  be  recovered  Is  vnder 
10/.,  sequestrator  to  have  the  same  advantages 
as  other  parties. 

81.  Where  spiritual  person  serves  the  cure 
during  the  sequestration  of  the  profits  of  his 
liring,  the  bishop  oMiy  make  him  an  allow- 
ance. 

82.  Bishop  may  remove  sequestrator  or 
curate.  V 

83.  Application  of  profits  of  Uving  under 
sequestration. 

84.  Seauestrator  to  render  account. 

85.  Bishop  may  question  accuracy  of  ac- 
count delivered,  and  examine  into  the  same. 

86.  Court  of  Probate  to  take  cognizance  of 
suits  impeaching  accuracy  of  sequestrator's  ac- 
counts. 

87.  Writs  of  sequestration  to  be  filed. 

88.  Where  a  writ  of  sequestration  has  been 
issued,  no  further  writ  to  issue  until  the  fint  is 
returned. 

CHANCERY   OFPICB8. 

This  bill,  which  is  for  "  the  improvement  of  . 
the  Registrar's  Office,  and  other  Offices  of  the 
Court  of  Chancery, "  amongst  other  recitsls 
states,  that  a  great  increase  of  business  in  the  . 
offices  of  Registrar,  Accountant  General, 
Master  of  the  Reports,  and  a  great  accumula- 
tion and  increase  of  books,  records,  papers,  and 
proceedings,  belonging  to  these  offices  has  taken 

E lace,  and  is  likely  to  continue,  so  that  the  offices 
ave  become  insufficient,  and  some  alterations, 
additions,  and  improvements  have  become  ne- 
cessary, and  it  is  expedient  the  same  should  be 
made  in  one  vear;  but  the  same  cannot  be 
executed  for  500/.,  the  amount  authorised  to  be 
applied  for  these  purposes  in  any  one  year,  by 
the  52  G.  3: 

It  is  therefore  proposed  to  be  enacted,  that 
the  Lord  Chancellor,  Lord  Keeper,  or  Lords 
Commissioners,  may  order  the  improvements 
required  to  be  made:  the  money  to  be  laid 
out  not  to  exceed  4,000/.,  and  to  be  paidfroin 
Suitors'  Fund. 
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PAKTNBRSHIP. — SOLICITOUS. 

A.  mui  B.,  ioUdiwri^  in  partnership,  pur- 
ekuted  the  general  profeimnal  bueinesi  of 
C,  another  eyUcittfr,  who  continvedto  be  a 
sieorn  aiiomfy  or  cUrh  in  ihe  Exchequer 
e/Pleaif  and  appointed  B.  a  eide  clerh  in 
his  division,  for  a  consideration  of  300/., 
which  was  paid  out  of  the  partnership  mo. 
nejf,  B.  afterwards,  in  rotation,  became  a 
sworn  clerk  in  place  ofC,  and  paid  into 
the  partnership  accounts  the  emoluments  of 
his  fffice  until  they  were  exchanged,  un- 
der  the  acU  II  (?.  4,  and  1  fF.  4,  ce.  58 
and  70,  and2Sf'6  IT.  4,  c.  110,  for  an 
annuity  for  life,  and  a  salary  for  the  regU' 
toted  ofiee  continued  to  B.  without  prac- 
tising as  an  attorney .-  ffeld,  that  B.  was 
no  longer  liable  to  account  for  the  emolu* 
ments  of  his  office  to  his  partners, 

Tlus  bill  was  filed  by  Messrs.  Clarke  and 
Medcalf,  solicitor,  in  partnership,  against 
Mr.  Stephen  Richards,  lately  a  partner  with 
them,  and  now  Clerk  of  the  Rules  on  the  Plea 
Side  of  the  Court  of  Exchequer,  praying  for  a 
«ecdement  of  the  partnership  accounts,  and 
that  Mr.  Richards  might  bring  in  the  receipts 
of  his  office,  &c.  Mr.  Richards  alleged  that 
he  was  no  longer  a  partner  of  the  £in,  and 
refused  to  account,  or  contribute  any  part  of 
hispresent  salary  or  emoluments  of  office. 

Ine  cause  was  argued  in  the  Court  of  Equity 
in  the  Exchequer,  for  several  days.  The  facts 
are  sufficiently  stated  in  the  following  judg- 
nent: 

Lord  j4hinger,  C.  B. — ^The  case  made  by  the 
plaintiffs  is,  that  Mr.  Richards'  situation,  as 
side  clerk  first,  and  sworn  clerk  in  court  after- 
wards, was  part  of  the  partnership  property, 
and  that  all  profits  and  emoluments  accruing 
from  that  situation  were  the  subject  of  a  joint 
interest  between  the  partners;  and  that  his 
present  salary  and  income  being  substituted 
for  that  in  which  the  partners  had  a  joint  in- 
teres(,  they  were  entitled  by  the  partnership 
articles,  or  by  an  equity  arising  out  of  tbem, 
to  a  participation  in  his  present  emoluments. 
The  question  appeared  to  him  to^rest  upon 
these  two  points-^r#/,  as  to  what  was  the 
nature  of  the  office  of  sworn  clerk  in  court,  or 
attorney  of  the  Court  of  Exchequer;  and, 
tecondly,  whether  the  articles  of  partnership  in 
express  terms,  or  by  necessary  implication, 
iorolved  the  profits  of  that  office  in  the  part- 
nership concern  ?  The  office  of  clerk  in  court 
was  as  old  as  the  Court  itself,  and  was  proved 
to  have  existed  as  early  as  Edward  the  First. 
The  duties  of  that  office  for  so  many  years  past 
were  so  well  understood,  that  it  was  not  neces- 
sary to  state  them  now.  The  clerk  of  the 
pleas,  and  sworn  clerks  in  court,  and  side 
clerks,  perform  those  duties  in  the  Court  of 
Exchequer,  which  in  the  other  CourU  were 
performed  by  the  prothonotaries,  masters,  and 
similar  officers.  But  connected  with,  though 
perhaps  not  dependant  upon  those  duties,  they 


also  had  the  privilege  of  actliuf  as  nttoraeys  in 
that  Court,  and  were  the  onfy  persons  \niom , 
the  Court  recognized  as  attorneys.  Originally  ' 
the  jurisdiction  of  the  Court  of  Excheauer  in 
matters  of  common  law  were  so  very  trilling  in 
extent  as  not  to  require  a  larger  establishment, 
and  the  Court  required  that  all  processes  andpro- 
ceedings  requiring  the  intervention  of  an  attor- 
ney should  be  conducted  by  one  of  these  attor- 
neys, four  only  in  number,  or  some  party  in  their 
names.  This  gave  to  those  attorneys,  in  the 
course  of  time,  when  the  business  increased,  a 
considerable  monopoly,  by  their  being  the  only 
practitioners  in  the  Court ;  but  it  was  obvious 
their  official  duties  as  entering  clerics,  &c.  w«ie  . 
not  confounded  wirh  their  duties  as  attorneys 
to  represent  clients.  It  happened  merely  by 
the  constitution  of  the  Court,  Uiat  the  attorneys 
who  conducted  the  suits  of  tiie  clients  were  the 
same  persons  who  were  the  officers  of  the 
Court ;  but  their  duties  were  distinguishableand 
ought  not  to  be  confounded  together.  It  became 
necessary  to  consider  what  was  the  effect  of 
the  late  acts  of  Parliament  upon  the  several 
duties  of  these  officers  :  the  1  W.  4,  c.  58,  was 
passed,  not  for  the  purpose  of  abolishing  these 
offices,  but  the  policy  of  it  was  to  provide 
means  of  paying  the  didTerent  officefs  or  all  the 
Courts  of  Justice  by  salaries,  instead  of  fees, 
as  it  was  considered  more  expedient  that  the 
emoluments  of  the  officers  should  depend  upon 
something  wholly  unconnected  with  their  in- 
terest in  the  fees.  That  ihere  might  be  no  ob- 
struction thrown  in  the  way  of  the  practice  of 
the  court,  and  that  the  officers  should  have' no 
interest  in  the  perpetuation  of  alleged  abuses, 
therefore,  the  act  appointed  Commissioners  to 
enquire  into  the  fees  and  emoluments  of  the 
different  officers  for  the  then  last  ten  years,  and 
directed  that  the  average  of  their  receipts  dur-  , 
in^  that  time  should  be  the  basis  of  calculation  '. 
ox  what  their  salaries  should  be  in  future.  This 
was  a  fair  basis  on  which  the  average  was  to 
be  calculated;  and  when  ascertained  the  Coin-  . 
missioners  were  to  certify  to  theTreasury  what 
sum  ^vas  eqmvalent  to  the  annual  value  of  the  , 
office.  The  officers  were  to  receive  the  fees 
as  before,  but  instead  of  appropriating  them 
to  themselves  they  were  to  pay  them  into  a 
common  fund,  from  which  they  were  to  take 
each  such  portion  as  the  Commissioners 
should  fix,  and  the  surplus  if  anv  was  to 
be  paid  into  the  consolidated  fund,  out  of 
which  also  the  deficiency,  if  any  should 
arise,  was  to  be  made  good  to  them.  At 
the  same  time  there  was  another  act  in  pro- 

Sress  through  the  House  of  Commons,  viz., 
le  1  W.  4,  c.  70,  which,  amongst  other  things, 
proposed  to  throw  open  the  monoply  of  ue 
Court  of  Exchequer,  by  allowing  the  attorneys 
of  other  Courts  to  be  admitted  there,  and  to 
practise  in  their  own  names.  At  the  time  this 
act  was  passed,  it  produced,  as  might  be  sup- 
posed, some  sensation  among  the  officers  of 
that  Court,  and  a  particular  clause  in  it  was 
the  subject  of  mucn  argument  in  the  course  of 
the  discussion  in  Parliament.  By  the  10th 
section  of  this  act,  the  Judges  were  directed  to 
investigate  and  ascertun  what  proportion  of 
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the  emoluments  of  the  sworn  clerks  and  of  the 
side  clerks  was  derived  from  fees  to   which 
they  were  entitled  by  their  office,  as  distin- 
guished from  the  profits  they  derived  from 
actinjr  as  attorneys ;  and  by  the  1 1th  section, 
the  Barons  of  that  Court  were  to  make  rules 
for  the  regulation  of  the  Court ;  but  the  Barons 
never  acted  upon  the  10th  section.    However, 
the  result,  as  appeared  in  evidence,  was  that 
the  sworn  clerks  attended  before  the  Coramis- 
sioners  appointed  under  the  act,  who  fixed 
Mr.  Richards's  salary  at  1,370/.  a  year;  but  al- 
though  the  office  was  nominally  abolished,  the 
sworn  clerks  still  continued  to  do  the  duties  of 
tlie  Court.    One  clerk  had  to  enter  the  pro- 
ceedings of  ihe  Court,  another  the  orders  made 
by  the  Judges,  another  to  enter  up  Judgments, 
&c.    The  sworn  clerks  remained  the  only  per- 
sons to  do  these  things,  subject  to  the  orders 
of  the  Court,  for  which  they  had  a  right  to 
receive  the  renumeration  calculated  upon  the 
ten  years  previous  income ;  but  there  was  no 
distinct  distribution  of  office  among  them .  This 
supposed  inconvenience  gave  rise  to  the  act 
2  &  3  W.  4,  c.  110,  which  did  not  abolish  the 
clerks,  but  gave  them  new  names,  and  distri- 
buted  their  duties.    There  are  by  that  act  to 
be  only  five  principal  officers  besides  the  Clerk 
of  the  Pleas ;  and  they  are  not  to  act  as  at- 
torneys,  and  their  allowances  are  to  be  fixed 
by  the  Court;  the  conse(|uence  of  which  was 
that  Mr.  Richards,  was  appointed  to  the  office 
of  clerk  of  the  Rules,  and  instead  of  1000/.  a 
year,  the  salary  fixed  for  that  office,  he  was  to 
receive  only  500/.  in  conse(|uence  of  his  re- 
ceiving 1 ,370/.  under  the  former  act. 

The  case  before  the  Court  was,  that  Messrs. 
Clafke  and  Richards,  being  in  partnership  as 
aftortfeys,  and  disposed  to  increase  their  busi- 
ness, made  an  arrangement  in  1811,  with  Mr. 
Tarrant,  a  sworn  clerk  or  attorney  in  the 
Court  of  Exchequer,  that  in  consideration  of 
his  receiving  700/.  a  vear^  and  his  wife  400/.  a 
year  for  life  after  his  death,  he  should  assign  to 
them  his  business  as  an  attorney.    Looking  at 
the  statement  in  the  bill,  and  to  the  assignment, 
his  Lordship  did  not  find  that  Mr.  Tarrant 
assigned  his  fees  or  emoluments  as  sworn  clerk. 
This  assignment  was  made  for  21  years  from 
the  Ist  .nine  1811.    Mr.  Tarrant  afterwards 
adiUitted  Mr.  Richards  to  a  seat  in  his  division 
as  his  side  clerk,  upon  a  payment  of  300/.  and 
10  guineas  a  y^ar,  as  the  usual  fee  from  the  side 
clefk  to  his  principal.    The  purchase  money 
pdd  for  the  office  of  side  clerk  came  out  of  the 
paftnerfihip  funds;  and  the  question  now  was, 
whether  the  other  partners  had  a  right  to  par- 
ticipate in  the  amount  of  compensation  award- 
ed to  Mr.  Richards  in  lieu  of  the  fees  which  he 
before  received  as  side  clerk.    He  succeeded 
Mr.  Tarrant  as  sworn  clerk.     Mr.  Medcalf, 
became  a  partner  with  Messrs.  Clarke  and 
Badiards  in  1818 ;  and  looking  at  the  articles 
of  partnership  between  the  t&ee,  he  did  not 
fiad  either  in  them,  or  in  the  assignment  made 
by  Mr.  Tarrant,  that  there  was  any  mention 
of  the  office  of  sworn  clerk.    It  was  very  true 
that  the  emoluments  received  by  Mr.  Richards 
from  his  office  were  carried  to  the  partnership 


account,  but  he  thought  the  partnership  was 
amply  repaid  for  the  .^00/.,  by  which  the  office 
was  purchased.  His  Lordship,  after  going  in- 
to the  case  at  great  length,  and  regretting  that 
these  respectable  gentlemen,  whom  he  had  long 
known,  aid  not  refer  their  differences  to  some 
private  tribunal,  said  it  appeared  to  him,  that 
the  purchase  of  the  office  with  partnership  mo- 
ney  by  no  means  involved  an  inference  that 
the  office  itself  became  partnership  property ; 
and  if  it  did,  a  question  then  arose,  as  to  the 
legality  of  such  an  arrangement,  into  which  it 
is  not  necessary  to  enter.  Taking  the  whole 
case  into  consideration,  bis  Lordship  felt  that 
he  was  bound  to  decide  in  favour  uf  the  de- 
fendant, from  the  time  that  the  partnership 
had  actually  ceased,  and  to  dismiss  the  bill  a« 
to  so  much  of  the  account  prayed  for.> 

Clarke  and  another  v.  Richards.  Sittings  at 
Grays  Inn  UaU.  May  20,  1835. 

Cipt^tqutr  flf  9lesa. 

MONET  PAID  INTO  COURT. — EQUITY.  —  IN- 
JUNCTION.—  NEGLECT  OP  PLAINTIFF. — 
JURISDICTION. 

In  a  caee  tehere  a  defendant  had  been  eu^fd 
/or  a  turn  of  money  which,  Ly  order,  wpa» 
directed  to  be  paid  into  Court  to  abide  the 
result  of  an  affidaeit  to  the  Court  of  Chnn- 
eery  for  an  injunction  to  which  th^  plain- 
tiff neglected  to  answer,  this  Cottrt  trill 
not  order  the  money  to  be  paid  io  ihe  de- 
fendant, but  leave  him  to  apply  to  the  Court 
of  Chancery. 

The  plaintiff  was  an  assignee  of  an  insolvent 
debtor,  and  the  defendant  had  received  a  sum 
of  money  under  an  order  from  the  insolvent, 
to  which  his  right  was  doubted,  as  it  was  con- 
tended that  it  passed  to  the  assignees.    The 
cause  having  been  tried,  the  plaintiff  was  non- 
suited ;  but  the  Court  was  still  of  opinion  that 
he  was  entitled  to  the  money,  and  that  the 
defendant's  only  remedy  was  in  Equity.    The 
money  was  then  ordered  to  be  paid  mto  Court, 
and  execution  to  be  stayed  until  the  result  of 
an  application  to  the  Court  of  Chancery  should 
be  ascertained.     A   bill  having  been  filed  in 
that  Court,  and  all  means  taken  to  make  the 
plaintiff  enter  into  an  appearance,  but  without 
effisct,  an  injunction,  but  not  on  the  merits, 
was  obtained.    The  Court,  however,  had  not 
decided  upon  the  merits  of  the  case,  nor  could 
the  bill  be  taken  pro  confesso,  because  the  de- 
fendant could  not  make  affidavit  that  he  (the 
plaintifT)  was  without  the  jurisdiction  of  the 
Court,  which  would  be  required. 

An  application  was  therefore  now  made  for 
a  rule  to  shew  cause  why  the  money  p^  into 
the  Court  should  not  be  handed  over  to  the 
defendant,  unless  the  plaintiff  should  put  in  an 
answer  to  the  bill  fileu  in  the  Court  of  Equity 
within  a  reasonable  time,  otherwise  the  defeu* 
dant  might  lose  his  money  altogether. 

The  Crnirt  thought  that  they  had  done  enough 
in  the  case,  and  could  not  interfere.  TTie  Court 
of  Chancery  n:ighth<ild  that  the  defendant  was 


*  See  Gorton  v.  ElHif,  6  L.  O.  189, 
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not  entitled  to  the  money.    Any  further  appli- 
cation should  therefore  be  made  to  that  Court, 
Rule  refused.— ^^4/  t.  ArgUi,  T.  T.  1836. 
Exch.  

JVDGMBNT  AS  IN  CASB  OF  A  NONStriT. — JOIN- 
ING   ISSUE. — 8IMIL1TBR. — CONCLUSION    TO 
•      THE  COUNTRY. 

//  ii  nlwatfi  nece^fary  that  the  similiter  should 
be  aflded,  before  judgment  us  in  case  of  a 
nonsuit  is  muvedfur, 

]q  this  case  a  rule  nisi  had  been  obtained 
for  judf^ment  as  in  case  of  a  nonsuit.  The 
affidavits  on  which  the  rule  had  been,  obtained 
disclosed  the  following  facu.  Issue  had  been 
joined  on  the  24th  Novembe r»  but  the  pluintifT 
(tid  not  proceed  to  trial.  It  did  not,  however,  go 
un  to  state  that  notice  of  trial  had  been  ^iven. 

On  shewing  cause  against  this  rule,  it  was 
sabmitted,  first,  that  the  affidavit  ought  to  have 
shewn  whether  it  was  a  town  or  country  cause ; 
and  that  in  the  event  of  its  being  the  latter, 
and  as  no  notice  had  been  given,  the  applica- 
tion for  judgment  ought  not  to  have  been  made 
until  two  assizes  had  elapsed. - 

The  Court,  however,  held  these  objections  to 
be  frivolous. 

Another  objection  was  then  urged^  which 
\n&  that  issue  was  not  joined. 

In  support  of  the  rule  it  was  contended,  that 
the  last  pleading  concluding  to  the  country, 
the  similiter  might  have  been  added  by  the 
plaintiff  at  any  time. 

Per  Curiam. — That  objection  is  fatal  to  the 
application. 

Rule  refused.— iS^iVA  v.  Rtgbff,  E.  T.  1835. 
Excheq.  ■ 

S'I.ANDBR. — COSTS — GENERAL  AND  SPKCIAL 
n  All  AGE. — master's  TAXATION. — ^J  L'OOe'S 
CERTIFICATE. 

ff'keret  in  nations  of  slander,  a  Judge  has  no 
power  to  grant  a  certificate  to  give  a 
plaintiff  costs. 

In  this  case  a  rule  nisi  had  been  obtained 
for  reviewing  the  master's  taxation,  on  the 
ground,  that  as  the  plaintiff  had  recovered  less 
than  40f.  he  was  not  entitled  to  more  costs 
tlian  damages.  The  facts  of  the  case  seemed 
to  be  these.  It  was  an  action  on  the  case  for 
slander,  and  at  the  trial  the  pluntiff  recovered 
a  verdict  for  20«.  He  however  subsequently 
obtdned  the  certificate  of  the  Judge  who  tried 
the  cause,  for  full  costs.  The  general  damage 
was  alleged,  that  the  plaintiff  had  lost  divers 
large  gams  and  profits,  as  laid  in  the  declara- 
tion. 

On  taxation,  the  master  had  allowed  the 
plaintiff  his  full  costs. 

It  was  now  submitted,  that  the  learned 
<)udge  had  no  authority  for  giving  such  a  cer- 
tiScate.  The  22  and  23  Car.  2,  c.  9,  does 
not  apply  to  actions  like  this. 

The  Court  was  of  opinion  that  the  Judffe  was 
nnauthorized  to  give  a  certificate  for  fuu  costs 
in  an  action  for  slander,  and  that  consequently 
the  master  must  review  his  taxation,  and  dis- 
allow the  plaintiff  more  costs  than  damages. 

Rule  absolute  accordingly. — GoodallY.En- 
*f^,  E.  T.  1835.    Excheq. 


BAIL — NOnCB  OP  JUSTIFICATION. — HOUSE- 
KEEPER.— FREEHOLDER. — AMKNDMBNT. — 
OOSTS.^^WAITSR. 

la  a  nut  ice  of  Justification,  if  the  hour  men* 
iioned  is  later  than  the  silting  of  the  Court, 
the  objection  is  waived  by  appearing  to 
oppose. 

Bail  were  opposed  in  this  case.  It  was  a 
case  of  country  bail  The  first  ground  of  op- 
positiQQ  was  that  notice  of  justification  was 
for  eleven  o'dock  and  the  time  of  jintiica« 
tion  was  ten. 

Per,  Cwiam. — As  all  parties  appeared  at 
ten,  that  objection  must  be  overruled. 

It  was  then  objected,  that  the  notice  of  bail 
did  not  mention  where  the  bail  had  resided  for 
the  last  six  months,  nor  whetlier  they  were 
housekeepers  or  freeholders. 

The  Coitrt  said,  that  objection  was  fatal. 
This  being  a  mere  technical  objection,  we  can- 
not allow  costs. 

Time  to  amend  was  refused,  die  boil  having 
been  put  in  too  late. 

Bail  rejected.— ^<r(rr#  Bail,  E.  T.  1836. 
Excheq. 

PUTTINO  OFF  TRIAL. — ABSBNCB  OF  MATBRIAI* 
WITNESS. — AFFIDAVIT  OF  MERITS. 

The  trial  of  a  cause  map  he  postponed  with' 
out  an  affidavit  of  merits,  where  the  ground 
of  the  postponement  is  the  absence  of  a 
material  witness. 

In  this  case  the  defendant  api>lied  to  put  off 
the  trial  of  a  cause  until  the  sittings  in  Trinity 
term.  An  affidavit  was  produced  which  stated 
the  al)sence  of  one  of  his  principal  vritnesses. 

Cause  was  shewn  against  this,  when  it  was 
objected  that  there  was  no  affidavit  of  merits. 

The  Court  thought  that  the  absence  of  a  wit- 
ness was  a  sufficient  ground  for  the  postpone- 
ment of  a  trial,  with  an  affidarit  of  merits. 

Bttle  absolute.— ^V/  v.  Prosser,  E.T.  1835. 
Excheq. 

SETTING  ASIDE  JUDGMENT. — SCIRE  FACIAS,-^ 
LACHJIS. — WAIVER. — COSTS. 


j4  delay  of  four  years  in  applymg  to  set  i 
a  judgment  on  which  proceedings  have  been 
tahen^  is  too  much  tn permit  the  Cou9t  ta  f  »- 
terfere  and  set  it  aside^ 

In  this  case  a  rule  nisi  had  been  obtaintd  to 
set  aside  the  interlocutory  judgment  and  scire 
facias  issued  thereon,  on  payment  of  costs.  In 
the  year  1831  the  judgment  had  been  signed, 
and  in  1832  an  application  was  made  at  cham- 
bers to  set  that  judgment  aside  on  the  ground 
of  irregularity,  which  was  unsuccessful. 

On  shewing  cause  against  thi9  rule,  it  was 
contended  that  this  appUcation  was  too  late.   . 

The  Court  ordered  the  rule  to  be  discharged 
with  costs,  on  the  ground  of  the  application 
being  too  late. 

Rule  discharged,  with  costs.  —  Lewis  v. 
Browne,  E.  T.  1835.    Excheq. 
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JOINfMO     188US.— TKRDICT. — BIMILmR.— 
IMMATXHIAL  OMISSION. 

4fler  vgrdhi,  an  "  ^e."  wtil  be  held  wffideni 
to  complete  an  iMtue,  instead  ofn  eimmter. 

In  tlib  case  s  rule  nisi  had  been  obtained  to 
set  aside  the  verdict,  and  for  a  new  triaL  It 
was  an  action  of  assumpsit  on  a  bill  of  ex- 
change, brought  by  the  payee  aninst  the  in- 
dorser.  Piea» — want  of  notice  of  the  present- 
men^  vdiich  concluded  to  the  country.  No 
similiter  was  added.  On  the  trial  of  the  cause 
a  verdict  was  found  for  the  plaintiff.  This^  it 
was  submitted,  was  an  irregular  proceeding, 
inasmuch  as  there  being  no  nmt/i/0r  added, 
issue  could  not  be  said  to  have  been  joined. 

On  shewing  cause  agunst  this  rule  it  vnu/ 
contended,  that  this  omission  was  im  material 
in  the  present  instance,  for  the  defendant's 
plea  ended  with  an  *' kc."  which  was  under- 
stood to  include,  the  simiiiter. 

The  Court  thought  the  addition  of  an  ''  &c.'' 
to  the  plea  was  sufficient  after  verdict. 

Rule  dischaived. — i^imiji  andotkerer^  Lewis, 
B.T.  1835.    Excheq. 


DNNBCBSSABT  LBNOTH  OF  AFFIDAVITS. — 
STAYING  PROCBBOINOS  ON  THB  BAIL-BONO. 
— MASTBB'S  OISCRBTION. — COSTS. 

(^parties  think  proper  to  make  ai 
an  unneceeeary  lengtk,  the  Court  will 
reet  tke  costs  of  them  to  be  disaUnwed. 

A  rule  nisi  had  in  this  case  been  obtained 
for  staying  the  proceedings  on  the  bail-bond 
in  this  case,  on  payment  of  costs. 

On  shewing  cause  against  this  rule,  the  pay- 
ment of  costs  was  objected  to,  on  the  ground 
that  the  case  had  l>een  before  a  Judge  at 
chambers,  and  that  affidavits  of  80  folios  had 
been  filed,  the  greater  portion  of  which  were 
useless. 

Per  Curiam, — We  are  of  opinion  that  this 
matter  should  lie  referred  to  the  master,  in 
order  that  he  may  see  how  much  of  the  affida- 
vits are  unnecessary.  The  costs  of  such  parts 
of  the  affida^ts  must  be  paid  by  the  party 
making  this  application. 

Rule  accordingly. — Lewis  v.  fFooirj^ck,  E.  T. 
1835.    Excheq. 

DISRONTINUANCB. — ^DBFENDANT'S  RIGHTS. — 
IRRB60LARITT. — NONSUIT. — ^YBRDICT  FOB 
OBFBNDANT. 

j4  plaintiff  has  no  right  to  give  a  rule  to 
discontinue  after  a  verdict  for  the  plaintiff, 
without  leave  of  the  Court. 

In  this  case  a  rule  nisi  had  been  obtained  to 
set  aside  a  rule  to  discontinue.  The  facts  ap- 
peared to  be  these :  At  the  trial  of  the  cause, 
a  verdict  had  passed  for  the  defendant,  with 
leave  for  the  pUdntiff  to  move  to  enter  a  ver- 
dict for  himself.  The  plaintiff  then  obtained 
a  rule  to  discontinue,  mstead  of  moving  for 
the  rule,  pursuant  to  the  leave  reserved. 

Cause  was  shewn  against  this  rule,  when  it 
was  contended  that  the  discontinuance  was 
perfectly  regular. 


The  Court  thought,  that  under  the  dfcum- 
stances  the  discontinuance  was  inregslar,  and 
therefore  directed  the  present  rule  to  be  made 
absolute.  The  plaintiff  could  have  no  right 
then  to  interfere  with  the  rights  of  the  de* 
fendant.. 

Rule  sAnoluit.'^Goodenougkr.  B^tler,  £.  T. 
1835.    Excheq. 


AFFIBATIT    OF   DBBT. —  CBRTAINTT. —  MORT- 
6AGB  DBBD. — BAII^BONO. 

The  allegation  of"  indebted,"  in  an  affidavit 
to  hoU  to  bail  on  a  mortgage  deed,  rr^ 
moves  the  necessity  of  stattng  tkat  the 
sum,  ifc.,  and  had  not  been  paid  at  a  day 
now  past. 

This  was  an  applicaUon  to  have  the  fyail* 
bond  in  this  case  delivered  up  to  be  canceUed, 
on  entering  a  common  appearance,  on  the 
ground  that  the  affidavit  ofaebt  was  not  suffi- 
ciently positive.  It  stated  that  the  defendant 
was  indebted  to  the  plaintiff  in  the  sum  of 
500/.  upon  an  indenture  of  mortgage,  by  which 
the  defendant  had  apeed  to  pay  tne  said  sum 
of  500/.  to  the  plaintiff,  at  a  day  now  past. 

This,  it  was  submitted,  was  not  sufficient ; 
as  it  onght  to  have  negatived  the  payment  on 
the  day  specified  in  the  indenture. 

The  Court  overnUed  the  objection,  and  held 
the  affidavit  to  be  sufficient.  The  rule  now 
praved  therefore  could  not  be  granted. 

Rule  refused. — Masters  v.  Billing,  E.  T. 
1835.    Excheq. 


BIMILITBR. — JOINDER  OF  ISSUE. — ^VBRDICT. — 
ADMISSION. — LACHBS. — ^AMENDMENT. 

If  there  is  in  reality  no  issue  joined,  by 
adding  a  similiter  on  the  record  on  which 
the  parties  proceed  to  trial,  the  record  is 
defective,  and  must  be  amended  on  pay* 
ment  of  costs. 

Cause  was  shewn  against  a  rule  nisi,  which 
had  been  obtained  in  this  case  for  arresting 
the  judgment,  or  for  a  repleader.  The  fiicts, 
as  they  appeared  from  the  affidavits  on  which 
the  rule  was  obtained,  were  these :  It  was  an 
action  of  assumpsit  on  a  bill  of  exchange,  and 
the  defendant  pleaded  want  of  consideration, 
and  conclude  his  plea  with  a  verification. 
The  plaintiff  did  not  reply  in  denhd,  hut  added 
the  similiter.  At  the  trial,  the  plaintiff  ob- 
tained a  verdict. 

It  was  contended,  it  ivas  now  too  late  for 
the  defendant  to  oblect  that  issue  had  not 
been  properly  joined;  for  he  had  admitted 
that  fact  Dy  going  to  trial  If  even  the  plidn- 
tiff  had  not  properly  joined  issue,  he  ought  to 
be  allowed  to  amend,  on  payment  of  costs. 

The  Court  said,  that  the  record  was  evidently 
defective,  but  in  order  to  save  expense,  per- 
mitted the  pluntiff  to  amend  on  payment  of 
costs. 

Rule  accordingly. — Brown  v.  fFordsworth, 
£.T.18d5.    Excheq. 
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WVITOr  SUMMONS.— ■attobnbt'b  absidbncb. 

— IINIFQRMJTT  OF  PROCB88  ACT.— -DBPBNO- 
ant's  RBSIDENCB. 

^hai  h  a  iuffident  deicripiion  of  an  attor- 
neif  defendant* 8  residence,  punuant  io  the 
Uniformity  ofProeeu  Act, 

This  was  an  application  to  set  aside  the 
copy  and  senrice  of  the  writ  of  summons  issued 
in  this  case,  on  the  ground  of  a  defect  in  the 
defendant's  description.  It  appeared  from  the 
affidavit,  that  the  defendant,  who  was  an  at- 
txNue^,  was  described  in  the  writ  as  of  "  Paper 
Buildings,  Temple  ;'*  but  it  did  not  state  what 
he  was.  This,  it  was  submitted,  was  not  suffi- 
ciently precise.  - 

The  Ct'urt  thought,  that  under  the  provi- 
sions of  the  Uniformity  of  Process  Act,  the 
description  was  good. 

Rule  refused.— ^orrtV  v.  Smith,  E.  T.  1835. 
Eicbeq. 

spbcial  jurt. — judge's  jurisdiction  at 
chambbr8.  —  statement   on    oath<  — 

judge's  DISCRETION. 

Jt  is  no  ohjection  to  an  order  of  a  Judge, 
that  he  has  acted  on  a  statenent  not  on 
oath,  or  that,  in  his  discretion,  he  has 
rescinded  a  rule  of  Court, 

This  was  an  application  to  set  aside  a 
Judge's  order,  which  directed  that  a  special 
jury  should  be  struck.  The  facts  were  these : 
A  rale  had  been  obtained  in  full  Court  for 
s  special  jury ;  and  on  the  application  of  the 
plaintiff's  attorney  to  a  Judge  at  chamliers, 
and  on  a  verbal  statement  of  it,  the  learned 
Judge  granted  this  order. 

This,  it  was  submitted,  was  irregular,  upon 
two  grounds;  first,  that  the  learned  Judge 
had  acted  on  statements  not  sworn;  and 
secondly,  that  a  Judge  at  chambers  has  no 
authority  to  rescind  a  rule  of  the  full  Court. 

The  Court  said,  that  as  to  the  first  objection, 
it  would  be  a  very  dangerous  principle,  were 
it  to  be  laid  down  that  a  Judge  at  chambers 
could  only  act  upon  affidavit.  As  to  the  se- 
cond objection,  the  learned  Judge  has  acted 
quite  right. 

Rule  nfused.-^oseph  v.  Perry,  E.  T.  1835. 
Excheq. 
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ANSWERS  TO  QUERIES. 


ixto  of  Olttanustf* 
Articled  clbrk.-— servicb.    p.  142. 

1.  In  answer  to  the  querie  of  W.  W.  B.,  I 
am  of  opinion,  that  an  assifj^ment  of  the  arti- 
cles of  clerkship  of  ^.  B,  to  a  country  solidtor, 
is  necessary;  and  that  a  certificate  indorsed 
would  not  constitute  a  sufficient  asaignment, 
80  as  to  entitle  A.  B,  to  be  admitted  for  a  ser- 
vice under  it.  The  stat.  55  0. 3^  c.  184,  in  the 
event  of  such  a  precedent  being  adopted,  would 
be  a  mere  nullity.  With  regard  to  the  last 
year  of  service,  if  C.  D.  act  as  agent  to  the 
country  practitioner,  a  further  assignment  will 
not  be  necessary.   R.  T.  31  G.  3 ;  4  T.  R.  379. 

T.A. 

2.  I  think  an  assignment  is  requisite.  Serv- 
ing a  part  of  the  time  with  another  attorney, 
even  with  his  master's  consent,  and  the  re- 
mainder of  his  time  with  his  master,  will  not 
do.  E9  parte  Hill.  7  T.  Rep.  456.  But. 
where  an  articled  clerk  who  had  served  under 
his  articles  two  years  and  a  half,  when  he  was 
prevented  by  illness  from  giving  regular  atten- 
tiofi  to  busiuess  during  the  rest  of  the  term, 
but  attended  as  his  health  permitted,  was 
allowed  by  the  Court  to  be  admitted.  E^ 
parte  Matthews^  1  B.  &  Adol.  160. 

Spes. 

3.  The  service  of  a  clerk  to  an  attorney 
must  be  a  bond  fide  service  under  articles;  and 
he  must  serve  his  original  master  or  Ms.  ap- 
pointed agent  during  the  whole  of  the  Ume. 
22  G.  2,  c.  46»  s.  8.  It  has  been  repeatedly 
decided,  that  no  permission  given  by  the  mas- 
ter will  justify  the  clerk's  serving  another 
attorney  during  the  term.  See  e^  parte  Hili, 
7  T.  R.  456.  Now  if  it  is  necessary  for  tlie 
clerk  to  serve  under  the  articles,  it  is  quite 
clear  that  in  no  other  way  can  he  transfer  his 
services  to  a  stranger,  except  by  his  master's 
absolute  assignment  of  the  articles,  which 
consequently  must  be  formally  re-ass^ed  to 
the  old  master  whan  he  returns  to  him ;  for 
the  parting  with  any  thmg  leas  than  the  whole 
interest  in  the  articles  would  not  be  an  as- 
signment, but  analogous  to  an  underiease, 
which  takes  its  effect  from  the  secoad,  and 
not  the  original  contract,  makiag  the  clerk  no 
longer  a  servant  undei*  the  <»-i^al  articles, 
hut  a  kind  of  hired  property  of  the  master, 
capable  of  being  sublet,  and  having  all  the 
incidents  of  other  property,  which  is  denied  to 
exist  in  man.  In  e:p  parte  Jones,  1  Dowl. 
P.  C.  439,  a  similar  case  to  the  present,  Mr. 
J.  Patteson  determined  that  the  assignment 
and  re-assignment  roust  be  mentioned  in  the 
notice  of  admission,  treating  it  in  the  same 
way  as  V  there  had  been  three  different  mas- 
ters. J« 


to  be  admitted.  The  plain  meanmg  of  the 
rule  evidently  is,  that  only  the  name  of  the 
master  whom  he  had,  or  whom  he  then  served, 
should  be  inserted ;  otherwise  the  notice  must 
speak  prophetically,  or  else  no  notice  could  be 
relied  on  which  was  fixed  up  prior  to  the  ex- 
piration of  the  articles.  If  there  should  be 
any  hesitation  in  being  admitted  without,  there 
is  no  doubt  that  the  Court,  on  appUcaUoo, 
would  deem  the  notice  good.  J. 

2.  Where  the  clerk  has  served  part  of  lua 
time  with  one  attorney,  and  part  with  another, 
to  whom  the  articles  were  assigned,  the  name 
of  the  assignee  must  be  inserted  in  the  notice. 
Ejt  parte  Stokes,  1  Chit.  Rep.  556;  Empstrte 
Jones,  1  Dowl.  Prac.  Cas.  439. 

Spks. 


QUERIES. 


Comnun  ftalo. 

MASTER  OF  FREB-8CH00L. 

Is  the  master  of  a  free -school  removable  at 
the  pleasure  of  the  visitor,  and  supposing  him 
to  be  removed,  what  is  his  remedy?  X. 


p.  142. 


NOTICE  OF  ADMISSION 

1.  The  R.  T.  31  G.  3,  r.  2,  requires  the 
name  of  the  clerk  and  the  roaster  to  be  in- 
serted in  the  notice,  which  is  given  one  full 
term  previous  to  the  term  in  which  he  applies  [^liope  to  insert  the  report  next  week. 


MEDICAL  ATTENDANCE. — ^APPRENTICE. 

A.,  with  the  consent  of  /?.,  his  uncle  and 
guardian,  is  apprenticed  to  C.  C.  covenants 
to  maintain,  &c.  A,,  and  also  to  furnish  him 
medical  assistance  in  case  of  illness.  A.  be- 
comes dangerously  ill,  and  a  surgeon  is  sent 
for,  who  accordingly  attends,  and  sends  hia 
bill  to,  and  demands  paiyment  of  B.,  which  is 
refused  on  the  ground  of  C's  covenant.  Who 
is  liable  for  payment  U)  the  surgeon,  he  hav^ 
ing  had  no  previous  notice  of  C's  covenant? 

W.  J.  B. 


THE  EDITOR'S  LETTER  BOX. 


Reviews  of  a  Biographical  Work,  and  » 
Book  of  Practice,  are  unavoidably  postponed. 

The  lasC  communication  of  M.  has  been  re- 
ceived, and  his  reauest  shall  be  attended  to. 

The  Letters  of  T.  A. ;  a  Friend  of  Uni- 
formity f  and  C.  W.  M.,  are  under  considera- 
tion. 

Tlie  Queries  and  Answers  of  H.  C. ;  O.  W.; 
H.  P.  J.  t  End  M.  O.,  have  been  received. 

The  Third  Part  of  the  Quarterly  Digest  of 
all  reported  Cases  of  this  year  will  be  pi&lished 
earlv  in  August. 

We  have  been  favored  with  the  Report  of  the 
Judgment  of  the  House  of  Lords  in  Foster  v. 
CockereU,  which  corrects  an  error  at  p.  216, 
where  it  is  stated  that  three  out  of  four  of  the 
cases  in  dispute  were  decided  by  Lord  Lynd- 
hurst  in  the  Court  below:  his  Lordship  de- 
livering the  judgment  on  appeal  from  these 
his  own  decisions — ^Lord  Brougham  merely 
concurring.  The  fact  appears  to  be,  that  two 
of  the  original  decisions  were  by  Sir  Thomas 
Plumer,  and  another  by  Sir  John  Leach.    We 
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iAnal  report  of  the  commission, 
ers  on*the  lancaster  court. 


It  IB  deemed  necessary  to  state  the  foUowing 
Report  very  fully,  on  account  of  the  importance 
of  the  suggestions  it  contains  on  Local  Courts 
in  general,  especially  as  coming  from  Lord 
Abinger  one  of  the  Commissioners.  The  plan 
of  the  new  Borough  Courts,  contemplated  un- 
der the  Municipal  Corporation  Bill,  may  also 
be  considered  with  reference  to  the  im- 
provements recommended  in  this  Report. 
The  remarks  on  the  subject  of  arrest, 
contained  in  the  Report,  are  also  worthy  of 
attention,  as  well  as  the  discussion  of  the 
expediency  of  allowing  Causes  to  be  removed 
from  inferior,  to  superior  Courts,  except  in 
particular  instances,  and  under  a  Judge's  order. 
The  report  commences  with  the  following 
account  of  the  nature  of  the  Court. 

The  county  court  of  the  countv  palatine  of 
Lancaster  has  been  the  subject  of  parliament- 
ary consideration,  as  will  appear  by  reference 
to  the  stetute  34  Geo.  3,  c.  58.  It  has  also  been, 
for  a  considerable  time,  the  practice  of  the 
undersheriff  to  avail  himself  01  the  assistance 
of  a  gentleman  of  the  bar  as  assessor. 

Under  such  regulations  as  the  sheriffs  for 
the  time  being,  so  aided,  have  established,  this 
court  has  become  very  effective  for  the  trial 
of  causes  to  a  small  amount ;  and  we  think  is 
capable  of  beinj^  rendered  still  more  so  by 
extending  its  jurisdiction,  and  in  some  respects 
improving  its  practice. 

In  the  year  1828, 8,206  actions  were  brought 
in  this  court,  of  which  were : 
Actions  for  sums  above  10/.        .        .        164 
for  sums  under  10/.  and  above 

40* 3,292 

for  sums  under  40i.       .        .     4,750 


NO.  CCI«XXXII. 


8,206 


Of  those,  5,270,  comprising  above  three 
fourths  of  the  last  class,  were  settled  without 
other  proceedings  than  the  first  process. 

The  jurisdiction  of  the  Court,  \Ske  that  of 
other  county  courts,  is  limited  in  the  amount, 
the  sutyect  matter,  and  the  locality  of  the 
cause  of  action. 

It  has  intrinsic  iurisdiction  to  hold  plea  by 
commonplaint,  without  writ,  under  40i.,  in  per- 
sonal causes  of  action,  with  some  exceptions ; 
and  in  replevin  to  an^  amount.  By  virtue  of 
a  writ  of  justicies,  which  is  in  the  nature  of  a 
special  commission,  issuing  out  of  the  chancery 
of  the  county  palatine,  authorizing  the  sheriff 
to  take  cognizance  of  the  particular  cause,  the 
court  exercises  jurisdiction  in  personal  actions 
to  anv  amount.  Where  the  debt  or  damages  are 
liquiaated,  and  do  not  amount  to  40«.,  if  the 
cause  of  action  arose,  and  the  parties  reside 
within  the  county,  the  plaintiff  in  such  case 
must  either  bring  lus  action  in  this  court,  or 
if  he  brings  it  in  a  superior  court,  be  subject 
to  a  stay  of  proceedings  on  the  defendant's 
application.  When  the  cause  of  action  does 
not  come  to  10/.  the  suit  cannot  be  removed 
from  the  county  court  into  the  court  of  Com- 
mon Pleas  of  the  county  palatine,  unless  the 
defendant  enter  into  the  recognizance  pre- 
scribed by  the  statute  34  Geo.  3,  c.  58. 

This  act,  which  was  passed  in  order  to  re- 
medy the  mischiefs  which  had  arisen  from  the 
facility  of  removing  causes  of  small  value  from 
the  Inferior  courts  of  the  county  palatine  of 
Lancaster,  enacts,  that  no  cause,  where  the 
cause  of  action  shall  not  amount  to  the  sum  of 
10/.  or  upwards,  shall  be  removed  or  remova- 
ble from  any  court  of  inferior  jurisdiction  in- 
to the  court  of  Common  Pleas  at  Lancaster, 
unless  the  defendant  shall,  with  two  sureties, 
enter  into  a  recognizance  for  payment  of  the  debt 
or  damages  and  costs,  in  case  judgment  shall 
pass  against  him.  The  removal  of  suits  from 
the  county  court,  where  the  damages  are  laid 
at  less  than  10/.,  is  in  consequence  very  unu- 
sual. 

Here  we  may  observe,  that  although  tha 
proceeding  by  mii  of  justicies^  for  a  cause  of  . 
R 
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ftcdon  below  10/.  in  amount,  is  thua  protected 
front  the  delay  and  expense  which  would  other- 
wise be  occatj'inned' by  aremovaHnfo  the  court 
of  Conunon  Flea8,^  yet  the  co&t3  of  proceed- 
insT  by  writ  of  justicies  are  much  CIk)  great, 
wiien  compared  witli  the  highest  amount  which 
can  be  recovered. 

It  appear.^,  that  the  average  of  these  costH  is 
10/. ;  that  is,  they  exceed  the  sum  recovered; 
and  of  these,  the  cost  of  the  first  process  by 
writ'of  jusllcies  is  usually  two  guinea?,  or  one 
fifth  of  the  whole  amount  which  can  Im  reco- 
vored. 

We  recommend,  that  a  cheaper  process 
should  be  substituted  for  the  writ  of  justicies, 
and  that  the  jurisdiction  of  the  county  court 
Miould  be  extended  to  the  sum  of  at  lea&it  20/: « 
perhaps  it  might  be  still  further  increased,  with 
benefit  to  suitors. 

The  ordinary  jurisdiction  of  the  county 
court  was  limited  in  the  sixth  year  of  King 
Edward  ihc  First,  to  40#.,  a  sum  which,  aliow>. 
ing  for  the  change  in  the  value  of  money,  as  well 
as  the  dcnreciation  of  the  coin  since  that  peri* 
od,  woulo  exceed  that  proposed. 

It  wouhl  be  difficult,  probably  impractica- 
ble, at. tliis  day,  to  ascertain  very  accurately  the 
proportion  which  the'sftm  of  •lOj.  when  fixed 
on  as  a  proper  limit  to  the  jurisdiction  of  the 
court,  bore  to  the  ordinary  expenses  of  a  suit 
in  the  superior  courts ;  nor  is  this  material, 
for  it  is  obvious,  that  in  point  of  principle, 
the  maximum  to  which  the  jurisdiction  of  the 
inferior  ccurt  ought  to  extend,  mtlst  be  go- 
vemed  by  a  consideration  of  the  expense  and 
delay  of  proceeding  in  the  superior  courts 
as  they  are  at  present  constituted.  It  was,  as 
Lord  Hale  has  observed,  the  wise  constitution 
of  the  common  law,  to  keep  small  suits  from 
the  great  courts  at  Westminster. 

A  court  whose  proceedings  are  very  compen- 
dious and  simple,  must  be  destitute  of  many 
provisions  highly  useful  and  necessary  to  in- 
sure the  attainment  of  justice  $  but  these  provi- 
sions  may  be  advantageou.<ly  omitted  where 
the  subjects  of  inquiry  are  not  complicated, 
and  of  little  value,  in  which  occasional  failure 
may  be  compensated  for,  by  the  general  and 
ormuary  advantages  of  cheapness  and  expedi- 
tion. 

It  is  probable  that  for  such  reasons  the  le- 

?[islative  and  judicial  provibions  which  have 
rom  time  to  time  been  introduced,  in  order 
to  prevent  or  remedy  any  failure  of  justice  in 
the  superior  courts,  have  been  very  sparingly 
extended  to  the  county  courts  Rules  which  may 
be  adopted  with  propriety  for  the  correction  of 
errors  m  law  or  in  fact,  may  be  attended  with 
too  much  expense  and  delay  to  be  usefully  ap- 
plied to  an  inferior  court.  Were  the  jurisdic- 
tion of  the  county  court  by  common  pliint  to 
be  extended  to  20/.,  it  would  be  absurd  to  al- 
low generally  the  practice  of  motions  for  new 
trials,  and  successive  appeals  to  the  higher 
courts*  At  the  same  time,  all  provisions 
which  remove  impediments  and  obstructions 
in  the  way  of  justice,  and  do  not  increase  its 
cost,  and  particularly  such  as  exclude  objec- 
tions founded  on  mere  formal  and  technical 


defects,  are  quite  as  essential  to  the  odminia- 
tration  of  justice  in  the  inferior,  as  In  the  su- 
perior courts;  yet  the  Statutes  of  Jeofails, 
which  were  passed  for  the  very  purpose  of 
remeitying  mere  defects'  in  form,  have  not 
yet  been  extended  to  the  county  court. 
^  It  seems  to  us  reasonable,  that  the  jorisdic- 
tion  of  the  superior  court  ought  to  cease» 
and  that  of  the  inferior  court  to  commeace» 
at  the  point  where  the  prolmlile  expense  and 
delay  of  a  9uit  in  the  superior  codrt  are  so 
considerable,  in  relation  to  the  value  of  the  in- 
terest in  dispute,  as  to  aifonl  no  substantial  re- 
medy. It  may  not  be  easy  to  ascertain  that 
point  with  great  exactness,  but  it  is  manifest 
we  do  not  go  beyond  it  in  proposing  to  extend 
the  jurisdiction  «f4he  coimty  court  to  20/. 

Oeditor8,fordeblsof  that,  and  probably  a  high- 
er amount,  have  at  present  no  effectual  remedy. 
If  such  a  creditor  sue  in  the  county  court,  the 
defendant  may  remove  the  cause  as  of  course, 
,  without  recognizance,  into  the  court  of  Com- 
mon Pleas  at  Lancaster;  and  thus  the  plaintift 
has  to  encounter  tlie  same  expense,  wftn  great- 
er delay,  than  if  he  had  sued  at  first  in  the  su- 
perior Court.  He  cannot  proceed  to  try  the 
cause  at  the  assizes,  without  uictu'ring  the  riik 
of  extra  costs,  to  the  amount  of  from  10/.  to 
15/.  and  probably  more:  to  these  he  is  liable 
whether  he  succeed  or  not ;  so  that  where  he 
obtains  a  verdict,  the  utmost  he  can  recover  is 
5/.,  or  one  fourth  of  his  debt ;  but  he  inay 
probably  lose  40/.  or  50/. ;  possibly  a  much 
larger  sum. 

This  occasions  a  defect  in  justice,  which 
calls  for  a  remedy,  by  extending  the  jurisdic- 
tion  of  the  county  court,  and  the  power  for  re- 
moving, causes  therefrom,  to  20/. 

One  third,  probably,  of  the  whole  number  of 
causes  tried  at  Lancaster,  relates  to  claims  not 
exceeding  20/  each,  and  the  expense  of  liti- 
gating these  to  both  parties,  is  at  least  equal 
to  four  times  the  aggregate  Amount  dakned ; 
and  the  aggregate  aitiount  actually,  recovered 
by  the  plaintiffs  does  not  equal  the  aggregate 
of  expense  incurred  by  them. 

At  the  March  assizes  1829,  out  of  sixty 
county  palatine  causes  entered  for  trial,  forty- 
seven  were  contested,  in  which  verdicts  were 
given ;  of  these  forty-seven  verdicts,  twenty 
only  were  for  sums  exceeding  20/.  each ;  of 
the  remainder  two  were  ejectments,  and  three 
casiBs  of  debt  on  bond,  where  the  verdict  is  no 
measure  of  the  demand ;  but  leaving  these  out 
of  the  actrount,  twenty-two  causes  would  re- 
main, in  each  of  which  the  verdict  did  not  ex^^ 
ceed  20/,  In  amount. 

At  the  August  assizes  1829,  out  of  dghty- 
fnur  county  palatine  Causes,,  sixty-one  i^er- 
dicts  were  given  upon  trial  for  plaintiffs,  of 
which  thirty-nine  were  for  sums  exceeding 
20/.  in  each  case ;  so  tiiat  out  of  108  verdicu 
given  at  the  assizes  in  favour  of  plaintiffis,  after 
trial  of  the  cause,  44  were  for  sums  not  ex- 
ceeding 20/.  each.  Such  actions  are  freouently 
commenced  in  the  first  instance,  in  tne  ex- 
pectation that  the  defendant  will  not  proceed 
to  a  trial,  and  are  afterwards  prosecuted  to 
avoid  the  loss  and  mortification  on  the  part  of 
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the  creditor  in  being  compelled  not  only  to 
rpltaquish  a  jiut  debt,  but  even  to  pav  costs  to 
a  ^shonest  and  fraudulent  debtor.  The  effect 
ia,  to  deprive  creditors  of  any  real  remedy 
in  respect  of  debts  of  that  amount ;  tO  encour- 
a^  dishonest  resistance  of  iust  claims ;  and  to 
occupv  the  time  of  a  supenor  court,  frequent- 
ly to  tne  exclusion  of  more  important  causes, 
with  a  class  of  actions  which  might  well  be 
disposed  of  by  an  inferior  tribunal. 

The  Commissioners  remark,  on  the  power  of 
arresting  the  defendant. 

That  where  the  debt  amounts  to  20/.,  however 
doubtful  in  point  of  principle,  except  where 
the  defendant  meditates  fraud,  the  power  is 
90  much  relied  un  bp  creditors,  that  were  the 
jurisdiction  of  the  county  court  to  be  ex- 
tended beyond  this  sum,  it  is  probable  that 
creditors  wonld  prefer  the  proceeding  by  ar- 
rest, to  the  less  expensive  proceeding  by  suit 
in  the  county  court.  Were  it  otherwise,  and 
if  the  power  of  arrest  were  to  be  limited 
liy  increasing  the  minimum  in  amount  at 
which  an  arrest  should  l>e  permitted,  or  con- 
fining It  to  cases  where  tne  plaintiff  could 
shew  that  the  flight  of  the  debtor,  or  some 
other  fraud  was  meditated,  a  more  consider- 
able extension  might  be  advisable.  The  pro- 
bable expense  of  from  10/.  to  20/.,  in  extra 
costs,  in  case  of  resistance  by  the  debtor;  the 
double  risk  of  losing  his  own,  or  even  be- 
ing compelled  tu  pay  the  defendant's  costs, 
wonld  be  a  large  price  for  any  prudent  man 
to  pay  for  the  chance  of  recovering  20/., 
or  even  a  larger  sum,  by  a  .suit  in  the  superior 
court 

According  to  the  onlinary  rule  of  practice 
in  the  superior  courts,  a  new  trial  is  not 
jrranted,  at  the  instance  of  either  the  pluntiff 
or  the  defendant,  where  the  cause  ofaction  does 
not  amount  to  20/.,  and  where  it  can  only  be 
^nted  on  payment  of  the  costs  of  the  former 
trial  hj  the  applicant.  This  is  a  rule  founded 
in  judidal  experience,  that  a  partv  had  better 
lose  a  just  debt,  or  even  pay  an  uniust  demand, 
to  an  amount  less  than  ne  would  have  to  pay 
for  the  costs  of  one  trial,  in  order  to  encoun- 
ter the  hazard  of  paying  the  costs  of  another. 

With  respect  to  the  removal  of  causes  into 
a  soperior  court,  and  the  amount  of  the  debt 
in  actions  which  may  be  removed,  the  following 
are  the  obtervations  of  the  Commissioners. 

Upon  the  same  principle  that  we  recommend 
an  increase  of  the  shenff 's  jurisdiction  to  the 
extent  of  20/.,  we  also  think  it  desirable  that 
00  cause,  of  an  amount  not  exceeding  20/., 
should  be  removaUe  into  a  Superior  Court, 
except  in  the  particular  instances  afterwards 
raentioned,  or  by  a  Judge's  order,  and  then 
only  on  condition  of  the  defendant's  entering 
into  a  recognizance  for  the  payment  of  the 
debt  or  damages  and  costs,  in  case  the  plaintiff 
shonld  ultimately  succeed. 

So  lung  as  a  cause  involves  no  considerations 
of  peculiar  diificulty,  we  think  that  the  amount 


in  dispute  is  the  proper  test  for  deciding  whe- 
ther  it  belongs  to  the  higher  or  lower  iurisdic- 
tioa,  and  that  it  ought  not  to  depend  on  the 
mere  will  of  the  defendant  whether  it  shall  be 
contested  in  one  court  or  the  other.  Accordingto 
the  same  principle,  a  plaintiff  ought  not  to  be 
allowed  to  proceed  in  a  hi|[her  court,  where 
the  cause,  as  far  as  amount  is  concerned,  pro- 
perly belongs  to  the  inferior  tribunid.  When, 
therefore,  a  plaintiff  sues  for  a  debt  or  liqui- 
dated damages,  in  the  higher  coun,  where  he 
might  have  sued  in  the  county  court,  proceed- 
ings #ught  to  be  stayed  with  costs,  on  the  ap- 
plication of  the  defendant,  and  sufficient  proof 
of  the  facts,  by  affidavit  or  otherwise,  according 
to  the  present  practice  where  the  amount  is 
under  40«. 

There  seems,  however,  no  reason  why  a  plain- 
tiff, having  a  cause  of  action  to  a  larger  amount 
tlian  20/.,  should  not,  for  the  sake  of  the  more 
cheap  and  expeditious  remedy,  be  allowed  to  sue 
in  the  county  court  by  common  process,  Iwfina; 
his  debt  or  damages  at  a  sum  not  exceeding  20/. 
But  in  such  case  a  recovery  in  the  county  court, 
or  verdict  against  Idm,  ought  to  be  a  bar  to 
any  further  claim,  in  order  to  prevent  the  vex- 
ation which  mi^ht  otherwise  be  occasioned  by 
a  plaintiff  splittmg  an-  entire  claim,  for  the  pur- 
pose of  bringing  several  suits.  Neither  does 
there  seem  to  be  any  objection  to  the  allowinip 
parties  who  are  mutually  disposed  to  avaO 
themselves  of  the  aid  of  the  inferior  tribunal 
for  settling  their  disputes,  to  litigate  causes  of 
action  there  to  any  amount,  which  might  be 
accomplished  by  allowing  the  plaintiff  to  com- 
mence his  action  in  the  county  court  to  any 
amount,  subject  to  the  power  or  the  defendunt 
to  remove  it,  as  a  matter  of  course,  where  it 
exceeded  20/. 

The  actions  which  are  within  the  jurisdiction 
of  the  court,  with  the  exceptions  thereto,  and 
the  aheratiotts  suggested,  are  as  follow : 

Subject  to  the  ancient  limit  in  respect  of  the 
amount  of  the  cause  of  action,  which  must  be     , 
less  than  40f.,  the  county  court  has  intrinsic     j 
jurisdiction,  with  some  exceptions,  in  all  per-     / 
sonal  causes  of  action.  . 

The  principal  ejpcepdons  are  trespasses  vt  et    / 
arm  it ;  actions  of  account,  where  the  sheriff   i 
cannot  hold  plea  because  the  court  is  not  a   ' 
court  of  record;  trespass  for   taking  away  \ 
charters  concerning  the  inheritance  $  wounds    '; 
and  mayhems ;  debts  due  on  record  and  spe-  ' 
cialty ;  case  for  deceit  and  maintenance ;  for- 
gery of  deeds,  and  plaints  concerning  the  free- 
But  the  sheriff  may  hold  plea  to  any  amount 
in  replerin,  either  by  virtue  of  the  writ  of  re- 
plevin, which  is  in  the  nature  of  a  special 
commission,  or  even  without  writ,  by  virtue  of 
the  Statute  of  Marlhridge. 

As  the  reason  for  excluding  the  jurisdiction 
of  the  court  in  the  excepted  cases,  especially  in 
respect  of  viei  armis,  is  merely  technical,  there 
seems  to  be  no  objection  to  extending  the  ju- 
risdiction of  all  personal  causes  of  action  to 
the  amount  of  20/.,  subject  to  a  provision  for 
R2 
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eoablinfif  the  defendant  to  remove  the  suit  in 
cases  of  difficulty.  But  that  a  party  may  not 
be  confined  in  his  choice  of  a  court,  where  the 
cause  of  action  invokes  an^  considerable  legal 
difficulty,  or  where  the  immediate  cause  of 
action,  though  of  small  amount,  involves  the 
decision  of  any  right  of  ^ater  value  and  im- 
portance, it  would,  we  thmk,  be  proper  to  pro- 
vide that  the  defendant  should  be  entitlea,  as 
of  course,  to  remove  the  suit  into  a  superior 
court,  in  all  cases,  on  an  affidavit  made  that 
'the  clum  involves  a  question  of  title  to  any 
lands,  freehold  or  copyhold,  or  to  any  lease  of 
lands,  or  to  anv  tithes,  tolls,  fair,  or  market, 
or  any  other  franchises  or  liberties,  or  any 
right  of  way  or  waters,  or  any  right  whatsoever 
lying  in  grant,  or  any  question  on  any  of  the 
requuiites  of  bankruptcy,  requiring  any  other 
proof  than  by  the  commission,  or  producdon 
of  the  proce^ings  under  the  commission,  and 
also  on  entering  into  a  recognizance  for  the 
payment  of  the  debt,  damages,  and  costs,  in 
case  the  plaintiff  shidl  succeed ;  but  that  it 
should  be  lawful,  in  all  cases  whatsoever,  for 
any  jud^e  of  a  superior  court,  after  hearing  the 
parties  u  a  summary  way  by  affidavit,  to  order 
a  removal  of  any  such  cause  into  a  superior 
Court,  upon  such  terms  as  he  should  think  fit. 

As  the  sheriff  has  jurisdiolioii  in  replerin  at 
present,  where  the  damages  amount  to  40#.  or 
more,  by  common  plaint,  without  writ;  and  as 
this  mode  of  proceeding  is  of  a  peculiar  na- 
ture, it  appears  to  be  desirable  that  the  sheriff's 
jurisdiction  as  to  replevin  suits,  should  remain 
as  at  present,  except  that  it  would,  we  think, 
be  advisable,  where  the  distress  was  for  rent 
arrear,  not  exceeding  that  the  provisions 

of  the  statute  17  C.  2,  c.  7>  should  be  extended 
to  the  county  court,  to  enable  the  defendant  in 
replevin  lo  have  execution  for  the  rent  found 
to  be  in  arrear. 

It  frequentlyhappens  that  actions  are  brought 
in  the  county  court  for  matters  of  a  slight  and 
trivial  nature^  especially  for  slander,  which 
'produce  great  inconvenience  and  vexation.  It 
would  however  probably  consist  better  with 
justice  and  souna  policy  to  entertain  such  suits, 
than  to  exclude  tnem  from  the  county  court. 
We  believe  nothing  tetids  more  to  preserve 
public  peace  and  good  order  than  the  inducing 
men  to  seek  legal  redress  rather  than  to  return 
personal  affront  with  violence;  and  that  the 
surest  and  most  effectual  mode  of  bringing  this 
about  is  by  making  some  legal  remedy  easily 
accessible. 

The  recommendiitions  regarding  the  extent 
of  the  jurisdicdoDy  in  reference  to  the  retidence 
of  the  parties,  are  as  follow : 

The  jurisdiction,  as  in  the  case  of  other 
county  courts,  is  local,  extending  to  such 
causes  of  action  only  as  have  arisen  within  the 
limits  of  the  county. 

For  the  sake  of  conferring  a  more  cheap  and 
expeditious  remedy  when  the  cause  of  action 
is  of  a  mere  transitory  nature,  and  also  for  the 
avoiding  the  difficulties  which  frequently  occur 
upon  the  question,  whether  in  particular  cases 


the  cause  of^  action  arose  within  the  limits  tf 
the  county,  we  recommend  that,  so  far  as  the 
question  of  local  jurisdiction  is  concerned, 
every  transitory  cause  of  action  shall  be  deemed 
to  have  arisen  at  the  place  where  die  defendant 
resided  within  the  county  when  he  was  served 
with  process. 

This  appears  to  be  a  rule  which  would  be 
well  warranted  by  convenience,  for  excluding  a 
mere  formal  and  technical  objection,  foreigQ 
from  the  real  merits  of  the  case.  It  woiud 
operate  to  the  advantage  of  the  debtor,  as  well 
as  the  creditor,  in  superseding  the  necessity  of 
resorting  to  a  more  expensive  tribunal.  At 
present,  where  a  debt  has  been  contracted  be- 
yond the  limits  of  the  county,  a  creditor,  even 
though  both  parties  may  resiae  in  the  county,  is 
wholly  excluded  from  the  county  court,  and 
cannot  sue  in  the  superior  court,  if  hb  debt 
be  under  20/.,  but  at  an  expense  and  risk  un« 
warranted  by  any  reasonable  expectation  of 
ultimate  advantage.  Such  a  providon  would 
be  supported  by  tne  rule  of  law  which  makes  a 
debt  bona  noiabilia  where  the  debtor  resides 
at  the  time  of  the  testator's  death. 

It  would  be  desirable  that  in  the  southeni 
and  populous  parts  of  the  county,  the  courti 
should  be  hela  at  such  convenient  places  thnc 
suitors,  parties,  and  mtnesses,  should  not  be 
obliged  to  travel  more  than  twelve  or  foarteen 
miles  from  home,  for  the  purpose  of  attandinff 
on  trials. 

For  some  years  past  courts  have  been  held, 
not  only  at  Preston,  but  also  by  adjonmment, 
at  Manchester,  an  arrangement  which  has  been 
attended  with  great  convenience  to  the  public. 
We  think  that  other  adjournments  might  be 
made  with  advantage,  and  that  it  mi^ht  be  ad- 
visable  that  courts  should  be  held  within  each 
of  the  several  hundreds  of  Salford,  West.  Derby, 
Blackburn,  Leyland,  and  Amoundemess.  But 
as  it  might  be  attended  with  hardshqi  to  a 
plaintiff  to  compel  him  to  try  a  cause  within 
that  district  of  the  county  where  tiie  defendant 
reside),  or  in  case  of  several  defendants,  where 
one  of  them  resides,  it  would,  we  think,  be 
desirable  that  the  plaintiff  should  have  the 
option  of  trying  his  cause  either  in  the  dutriet 
mthfn  which  any  one  of  the  defendanie  wkeg 
reside,  or  in  thai  in  tehich  he  himee^  resides. 

The  following  are  the  recommendations  ■• 

to  the  Judge  of  the  Local  Court : 

We  recommend  it  as  essential  to  tlie  expe- 
ditious and  effectual  administration  of  jamoe 
in  the  county  court,  that  its  judicial  functions 
should  be  discharged  by  a  banister  permanent- 
ly appointed  to  the  office.  However  well 
qualified  gentiemen  who  act  as  under-dierifis 
may  be,  and  undoubtedly  generally  are,  for  the 
discharge  of  their  duties,  the  very  circumstance 
of  a  new  appointment  taking  place  every  year, 
is  in  itself  an  objection  to  the  exercise  of  ju- 
dicial functions ;  and  the  increase  of  business 
consequent  on  the  increase  of  wealth  and  popu- 
lation, and  on  the  improvements  we  have  8ug« 
gested  in  the  jurisdiction  and  practice  of  tiie 
court,  we  think  it  would  not  only  jnstifr,  but 
require  the  appearance  of  a  gentiemaii  in  tiie 
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l^lier  bnmch  of  thti  profession.  We  consider 
it  to  be  highly  desirable  that  such  appointment 
should  be  permanent ;  that  the  party  appointed, 
IB  order  that  he  may  yield  unaiviaed  attention 
to  his  judicial  duties,  should  cease  to  practise 
as  an  advocate ;  and  that  an  adequate  salary 
should  be  paid  from  the  fees  of  the  court,  pro- 
vided such  moderate  fees  as  might  fairly  be 
imposed  on  suitors  were  sufficient  for  the  pur- 
pose, and  if  not,  that  the  deficiency  should  be 
be  supplied  from  the  county-rates. 

Hien  follow  the  suggestions  as  to  the  power 

of  the  Judge  or  Assessor,  and  the  node  of 

proceeding. 

We  recommend  that  the  Assessor  should 
have  power  to  make  such  orders  in  the  course 
of  every  cause  as  shall  be  necessary  for  the 
purpose  of  preventins^  and  correcting  of  irre- 
gularity, mistake,  and  fraud,  and  carrying  into 
e^ct  the  several  objects  of  the  extended  juris- 
diction ;  and  that  every  such  order  should  be 
enforced  by  staying  proceedings,  or  giving 
judgment  niW  for  either  party,  or  by  disallow- 
ance of  costs.  At  present,  whether  the  pro- 
ceedings be  by  writ  of  justicies,  or  by  the  entry 
of  a  common  plunt,  the  first  notice  to  a  de- 
fendant is  by  a  seizure  of  his  goods  and  chattels, 
under  an  attachment  to  compel  an  appearance. 

We  think  that  this  process,  which  is  term«l 
a  county  arrest,  should  be  abolished ;  and  that 
ih  dil  cases  a  simple  summons,  in  the  form 
afterwards  suggested,  should  be  substituted. 

A  seizure  of  the  property  is  unnecessary, 
vrhere  the  sole  object  is  to  give  notice  to  the 
'  defendant  that  he  is  summoned  by  a  court  of 
competent  authority,  to  appear  to  answer  the 
.  pluBtiflTs  claim  ;  it  is  further  objectionable, 
because  it  must  under  any  circumstances  be 
attended  with  an  appearance  of  force,  calculated 
to  create  unnecessary  annoyance  to  the  defend- 
ant and  his  fitmily ;  and  in  consequence  of  the 
dut^  being  usually  executed,  not  by  regular 
bulif^,  but  b^  casual  agents  of  the  lowest 
descrhitlon,  it  is  in  fiict  frequently  exercised 
in  a  vfolent  and  oppressive  manner. 

Tlie  goods  so  seized  are  restored  to  the 
defendant  by  the  bailiff  on  defendant's  payment 
of  appearance  money,  that  b,  2f .  4H,  where  the 
proofing  is  by  justicies,  and  Qd.  where  the 
pfoceeding  is  by  common  plunt ;  but  if  the 
appearance  money  be  not  paid,  tl^  bailiff  de- 
tains the  goods  seized,  returns  a  schedule  of 
them,  and  they  are  afterwards  sold  under  a 
precept  ofvenaithni  exponas  from  the  Court; 
and  in^  cases  where  the  sale  of  the  goods  so 
seized  is  insufficient  to  satisfy  the  debt,  renew- 
ed process  issues. 

According  to  the  present  practice  of  the 
county  court,  the  payment  of  appearance  money 
to  the  bailiff  on  executing  the  first  process,  is 
considered  to  be  an  authority  to  him  for  enter- 
ing an  appearance ;  and  without  any  further 
notice,  or  any  actual  appearance  by  the  defend- 
ant, a  declaration  is  med,  and  an  appearance 
is  entered  at  the  foot  of  the  declaration ;  and 
unless  a  plea  be  filed  by  the  defendant^  the 
plaikiUffis  entitled  tojudgment  by  default.       | 

Thii  |>ractice  seems  to  require  alteration :  the 


firstprocess  does  notsufficiently  ifppriee  the  party 
of  either  the  object  and  effect  of  the  process, 
or  of  the  consequence  of  neglect :  the  appear- 
ance thus  entered  is  a  mere  fiction,  which  is 
not  only  unnecessary^  but  objectionable,  as  it 
subjects  the.  party  to  an  expense  of  a  declara- 
tion, even  though  he  allow  judgment  to  go  IjQp 
default. 

With  respect  to  the  execution  of  process, 
and  other  proceedings,  the  Commissioners  re- 
commend : 

1st.  That  all  processes  be  served  and  exe- 
cuted by  messengers  or  bsuliffs,  appointed  for 
the  respective  districts  by  the  sheriffs,  and  re- 
sponsible to  the  Court. 

2nd.  That  process,  where  the  cause  of  action 
exceeds  5/.  shall  consist  merely  in  a  summons 
with  plaint  and  particulars  annexed,  notice  of 
defence,  and  levy. 

drd.  That  the  summons  shall,  in  ordinary 
cases,  contain  a  brief  notice  of  a  ]plaint  with, 
the  particulars  annexed,  and  of  the  time  allow- 
ed for  giving  notice  of  defence,  and  the  time 
and  place  of  trial. 

4th.  That  such  summons,  with  plaint  and 
particulars  annexed,  shall  be  served  as  fallows  : 
viz.,  that  the  plaintiff  shall  deliver  duplicates 
signed  by  him,  to  a  district  messenger  or  bailiff, 
who  shsJl  sign  and  serve  one,  and  transmit 
the  duplicate  signed  by  him,  vrith  the  date  of 
the  service  of  the  other  indorsed,  to  the  uhder- 
sheriff^s  office. 

5tbi.  That  the  defendant  shall  be  at  liberW 
to  pay  into  court,  such  sum  as  he  shall  think 
fit,  in  all  cases  whatsoever. 

6th.  That  the  defendant  shall  in  like  manner 
deliver  to  the  messenger  or  bailiff  of  the  district^ 
within  a  tune  to  be  liinited,  duplicate  notices 
of  his  intention  to  defend,  signed  by  him,  with 
a  brief  notice  of  any  collateral  grounds  of  de- 
fence; that  such  messenger  or  bailiff  shidl 
serve  one  of  such  notices,  and  transmit  the 
other  to  be  filed  in  the  sheriff^s  office. 

7th.  That  on  the  court-day  the  causes  shall 
be  called  on  in  the  order  of  date,  when,  if 
notice  of  trial  has  been  given,  and  both  parties 
appear,  they  shall  proce^  to  trial. 

but  that  if  the  plaintiff  shall  appear,  and  no 
notice  of  defence  shall  have  been  given,  on 
proof  of  the  service  of  summonses  by  the  oath 
of  the  messenger  or  bsdliff,  damages  shall  be 
assessed  for  the  plaintiff: 

But  that  if  he  do  not  appear,  and  the  de- 
fendant prove  service  of  notice  of  defence,  then 
he  shall  nave  judgment  of  nonsuit. 

8th.  That  every  levy  upon  a  judgment  shall 
be  executed  by  such  district  messengers  or 
bailiffs. 

We  deem  it  of  great  importance  to  the  ad- 
ministration  of  justice  in  this  court,  that  aU 
its  ministerial  duties  shall  be  performed  by 
known  and  respectable  agents  of  the  courts 

It  is  also  to  be  observed,  that  if  the  sugges- 
tions which  we  have  made  for  the  delivery  of 
the  process  of  summons,  and  transmitting  a 
duplicate  to  the  sheriffs  office,  be  adopted,  the 
appointment  of  messengers  or  bailifi^  to  serva 
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audi  processes  witbln  their  respective  districts 
would  be  essential.  Much  would  dqpend  on 
the  attention  and  regularity  of  these  officers  in 
the  execution  of  process,  transmitting  dupli- 
cates, and  attendances  on  coort-dajff  Jor  the 
purpose  of  proof.  These  might  be  remuner- 
ateaby  moderate  iees  for  the  services  of  pro- 
cesses and  execution  of  levies,  proportioned  to 
fhe  distance  which  they  had  to  travel  for  the 
purpose  of  executing  such  processes.  We 
think  one  at  least  ofight  to  be  appoint^  in 
each  of  the  lur^e  towns  of  the  iQstrict  for 
which  he  is  appointed. 

We  conceive  that  the  service  of  a  sunuD0n8. 
with  a  brief  note  of  the  cause  of  compldnt,  and 
particidars,  a  duplicate  being  transmitted  to 
the  sheriffs  office,  would  constitute  at  once  a 
cheiq^  and  conuncHtious  mode  of  giving  all  the 
information  to  a  defendant  which  is  necebsarv 
to  enable  him  to  make  his  defence,  and  whicn 
Is  now  done  by  three  several  steps ;  first,  the 
•en^ce  of  an  atrest  bv  seizure  of  the  defendant's 
goods,  whicli>  for  the  reasons  already  (^ven, 
we  think  objectionable ;  secondly,  the  filing  of 
the  dedaration,  of  which  the  defendant  takes 
a  copy ;  thirdly,  the  obtaining  an  order  for  and 
delivery  of  a  bill  of  particulars. 

-  The  declarations,  even  where  the  proceeding 
is  by  Jttsticies,  are  at  present  of  the  ordinary 
kina,  sudi  as  in  debt  or  inMitatis  auitmpni, 
for  goods  sold  and  delivered.  In  one  year, 
out  of  1,618  declarations,  by  justicies,  1,456, 
dial  is»  nearly  nine-tenths,  were  orctinaiy  de- 
clarations in  debt,  or  indehitatM  aisumpnt  for 
goods  sold  and  delivered,  use  and  occupation^ 
trover,  &c. 

In  all  such  cases  the  decUration  is  mere  form, 
.and  all  the  information  that  is  essential  is  de- 
rived from  the  bill  of  particulars,  that  is,  a 
mere  Kst  of  the  items  in  respect  of  which  the 

Elidntiffsues,  divested  of  formal  technicality. 
a  all  such  cases  no  plaint  or  declaration  is 
necessary  beyond  the  mere  statement  that  the 
plaintiff  sues  for  a  debt  of  ,  the  parti. 

eulars  of  which  are  annexed.  In  these  cases, 
•'and  indeed  in  many  which  are  of  a  special  de- 
Acriptkm,  printed  forms,  with  the  exception  of 
the  dates  and  particulars,  may  be  usea,  to  he 
obtuned  from  the  messengers  or  bailiffs,  or 
other  peiBons  employed  to  sell  them.  Where 
the  eause  of  action  is  of  a  more  special  des- 
cription, as  where  the  plfdntiff  sues  for  slan- 
der, or  other  special  cause  of  action,  a  general 
form  cannot  be  used,  and  the  bill  of  parti- 
cidan  would  not  give  further  information  than 
the  plamt  or  declaration  itself.  But  in  Uiose, 
as  well  as  in  all  other  cases,  we  recommend 
that  (he  process  should  be  the  same,  by  the 
delivery  of  duplicates  to  the  messenger,  one  to 
be  served  on  the  defendant,  and  the  other 
transmitted  to  the  sheriff's  office.  We  also  re- 
commend that  the  summons  should  |contain 
%.  notice  to  the  defendant,  of  the  time  and 
pteee  of  trial,  of  the  time  within  which  notice 
of  defence  must  be  given  in  case  he  means  to 
defend  the  suit,  of  the  amount  of  debt  or 
damages  and  costs  which  will  be  accepted  in 
satiafoction  of  the  claim,  provided  that  sum  be 
paid  on  or  before  a  day  specified,  such  order 
to  be  without  prejudiQC. 


For  the  purpose  of  indudng  parties  to  cosk 
promue  such  disputes  with  the  least  possible 
delay  and  expense }  tiie  Commissitmers  cousin 
der  it  desirable,  that  the  summons  should  spev 
cify  (without  prejudice)  the  particular  sum,  on 
receiving. which  the  plaintiff  would  be  .willing 
to  acknowledge  satisfaction,  and  the  amount 
of  costs  then  incurred. 

It  is  prol)able,  they  say,  that  such  a  provision 
would  greatly  tend  to  prevent  unnecessary  liti- 
gation, in  a  manner  beneficial  to  both  litigant 
parties ;  for  not  unfrecjuentiy  it  may  be  more 
advantageous  to  the  plaintiff  to  receive  even  a 
smaller  sum>  without  further  delay,  expense^ 
and  risk,  than  to  proceed  in  expectation  of 
a  verdict  for  a  larger  amount ;  and  It  would 
be  a  double  advantage  to  the  defendant, 
that  he  should  pay  a  smaller  sum  as  the 
debt  or  damages,  and  also  avoid  further  costs  j 
and  thus  in  a  great  number  of  cases,  the  par- 
ties would  be  materially  benefited  by  such  an 
offer,  and  useless  litigation  would  l)e  avoided. 
It  is  probable  that  a  greater  numl)er  of  disputes 
would  be  terminated  by  such  comproifiises, 
where  the  attention  of  the  parties  themselves 
was  drawn  to  the  subject  in  the  ordinary  course 
of  process,  at  the  earliest  opportunity,  than  if 
the  matter  were  left  to  chance  or  accident^ 
or  10  the  intervention  and  management  of 
agents. 

It  is  however  essential  to  justice,  that  such 
an  offer  should,  in  all  cases  whatsoever,  b« 
deemed  an  offer  for  the  sake  of  purchasing 
peace,  by  which  the  plaintiff  ought  nut  after* 
wards,  either  upon  the  trial,  or  any  other  stage 
of  the  cauae,  to  be  in  any  manner  limited  or 
prejudiced. 

With  a  view  to  the  same  object,  it  is  desira* 
ble  that  the  summons  should  state  the  amount 
of  the  costs  then  incurred,  in  order  that  the 
party  summoned  may  with  certainty,  and  with- 
out  incurring  the  labour  and  exnense  of,  in- 
Quiry,  know  the  extent  of  his  liability,  and 
tnat  he  may,  by  payment  of  ^e  amount  speci- 
fied, terminate  the  suit.  In  order  to  render 
such  notice  the  more  effectual,  the  costs  of  the 
summons  ought  to  be  moderate.  It  is  to  be 
apprehended,  that  the  resistance  to  just  duins 
is  not  unfrequentiy  excited  by  vexation  on  the 
part  of  the  debtor,  occasioned  by  his  iM^ing 
called  on  to  pay  considerable  costs  in  addition 
to  the  debt. 

The  following  are  the  recommendations  as 
to  allowing  money  to  be  paid  by  the  defendant 
into  Court : 

As  a  further  inducement  to  parties  to  termi- 
nate their  disputes  at  a  small  expense  in  an 
early  stage  of  the  proceeding,  and  in  order  to 
restrain  tririal  ana  vexatious  suits,  we  think  it 
expedient  that  the  defendant  should  be  at  li- 
berty in  all  cases,  except  assault,  battery,  libel, 
slander,  seduction,  and  crim.  con,,  whatsoever 
be  the  nature  of  the  claim,  to  pay  money  into 
Court,  to  be  taken,  if  the  plaintiff  think  pro- 
per,  together  with  the  costs  then  incurred,  in 
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utufaetion  of  his  claim ;  and  that,  after  mone^ 
to  paid  iuto  courts  but  not  accepted  by  the 
plaintiff;  the  latter  should  not  be  entitled  to  a 
verdict,  unless  it  be  given  for  a  greater  amount, 
and  then  that  the  verdict  should  be  entered  for 
the  excess ;  but  that  if  he  recovere<l  only  to 
the  amount  paid  into  court,  or  a  smaller  sum, 
then  Che  verdict  should  he  entered  for  the  de- 
fendant ;  and  if  the  verdict  should  be  for  a  less 
SWD  than  that  pud  into  court,  the  plaintilf 
should  l»e  entitlefl  to  so  much  onlv  out  of  the 
money  so  paid  into  court  as  should  equal  the 
amount  of  the  verdict;  for  as  the  defend- 
ant niay.  especially  when:  the  damages  are  un- 
liquidated, have  pflud  into  court  a  larger  sum 
than  the  friaintiff'  was  entitled  to,  for  the  pur- 
pose of  buying  peace  and  to  put  an  end  to  liti- 
gation,  it  would  be  unjust  that  the  plaintiff; 
who  was  not  in  truth  entitled  to  the  excess, 
should  be  benefited  by  it;  snd  it  is  obvious 
that  the  risk  which  the  plaintiff'  would  thus 
incur,  if  ultimately  recovering  less  than  was 
offered  him,  woula  operate  as  an  inducement 
to  take  what  was  offered,  when  it  was  really 
sufficient. 

In  furtherance  of  these  principles,  we  think 
it  advisable  that  the  defendant  should  have  the 
earliest  opportunity  afforded  him  of  paying 
money  into  court,  at  a  stage  of  the  proceeding 
when  no  greater  expense  had  been  incurred 
than  of  the  summons. . 

Finally,  it  seems  to  lie  a  matter  of  obvious 
policy  and  convenience,  tliat  a  considerable 

re  {e.jr,  ten  days)  should  intervene  between 
service  of  the  summons  and  the  time  fur 
the  defendant's  notice  ot  defence,  in  order  to 
enable  him,  where  the  claim  is  just,  either 
wholly  or  in  part,  to  avail  himself  of  the  op- 
portunity thus  offered,  of  paying  the  debt  or 
damages  and  costs,  which  he  would  then  be 
enabled  to  do,  without  incurring  the  expense  of 
employing  a  professional  agent,  or  of  paying 
money  into  court. 

Forms  of  snmttionscs  arc  given,  as  applicable 
to  the  several  kinds  of  action. 

It  h  then  recommended  that  the  plaintiff 
should  in  his  particulars  specify — 

The  date  of  the  bill  or  note. 

The  aihount  and  time  of  payment. 

The  names  of  the  drawer,  drawee,  and  payee. 

ThaC  the  plaintiff  sues  as  payee  and  first  in- 
dorsee, &e. 

That  the  defendant  is  sued  as  acceptor,  in- 
donee,  &c. 

As  to  special  declarations  for  defamation, 
noissnces,  or  consequential  injuries,  and  a- 
meading  the  proceedings,  the  following  obser- 
vations are  made : 

It  is  not  easv  to  prescribe  any  brief  and  ge- 
neral form,  which  .shall  fit  circuuistauces  ca- 
pable of  infinite  variety ;  but  though  the  length 
of  a  declaration  cannot  be  limited  with  cerlaiu- 
ij,  the  expense  to  the  defendant  may,  by  pro- 
viding that  no  greater  sum  than  £  shall 
be  allowed  in  costs  to  the  pbintiif,  in  respect  of 
such  plaint  or  declaration,  when  he  succeeds. 


^  For  remedying  mere  formal  defects,  which 
are  beside  the  real  merits  of  the  case,  we  re- 
eoimnend  that  it  should  be  proviiled,  that  no 
objiectbn  whatsoever  should  lie  allowed  iu  re- 
spedt  of  any  defect  in  fqrm,  nor  by  motion  in 
arrest  of  judgment,  by  leason  of  any  defect  in 
substance,  where  such  defect  .was  supplied  by 
proof  at  the  trial,  and  the  defemhna  had  Kof- 
ficient  notice  of  the  real  cause  of  aciioii  by 
means  of  the  particulars  delivered  or  other- 
wise; but  that  every  such  ilefcct  sliould  be 
amendable  in  a  summary  manner  on  the  appU. 
ctttion  of  either  party,  and  that  no  pioeeediu^s, 
aftei*  verdict,  should  by  any  process  be  remnv. 
able  into  any  superior  court,  except  as  after- 
wards mentioned. 

It  has  been  found  necessary  to  obviate  by 
several  statutes,  defects  of  a  mere  furmal  and 
technical  nature,  which  may  occur  in  proceed- 
ings in  I  he  superior  courts ;  and  the  principles 
on  which  these  statutes  are  founded,  of  jirefer- 
ring  justice  to  form,  the  substance  to  tlie  sha- 
dow, is  beyond  all  exception.  But  if  such 
provisions  be  de^irabie  iu  courts  whose  pro- 
ceedings are  likely  to  be  formed  with  a  degree 
of  legal  accuracy  and  technical  propriety  which 
cannot  be  had  without  cubt,  i  fori  fori,  ought 
they  to  be  applied  to  the  proccediug»  of  in- 
ferior courts,  where  such  petty  iui|H*diments 
to  the  course  of  justice  are  more  likely  to 
occur? 

To  prevent  expense,  and  delay  from  the 
mliBJoinder  of  different  cuiiso»  of  uctioir,  and 
the  ion-joinder  or  niitv-joiadcr  of  phiintiirs  ilnd 
defendants,  which  may  be  expected  to  occur  in 
proceedings  for  the  most  part  ntit  submitted  lo 
any  legal  advice,  we  recouuiicnd  the  following 
provisions. 

The  plaintiff  in  the  county  court  should  be 
allowed  to  join  several  causes  of  action  in  the 
same  suit,  although  the  same  could  not  have 
been  joined  in  one  of  the  same  actions  in  the 
superior  court,  ^uch  a  provision  would  stand 
oi^  the  obvious  principle  of  economy,  in  su^r- 
sediuju:  the  necessity  of  a  multiplicity  of  plaints 
or  writs  where  one  wo^ild  suffice.  It: is  one 
which  was  recognized  by  the  ancient  and  sim- 
ple rule  of  common  law. 

That  neither  the  non<joinder  of  one  or  more 
other  plaintifis,  nor  any  non  joinder  iir  mis- 
join<ier  of  defendants,  should  be  allowed  to 
prevent  the  plaintitt  from  recovering  at  the 
trial,  provided  it  appeared  upon  the  evidence 
that  he  or  they  were  entitled,  either  liy  himself 
or  themselves,  or  conjointly  with  one  or  more 
others,  to  recover  against  any  one  of  the  de- 
fendants, or  against  any  one  of  the  defendants 
conjointly  with  one  or  more  others,  not  de- 
fendants; but  that  in  such  case  the  verdict 
should  be  entered  as  against  the  defendant  or 
defendants  agninnt  whom  it  was  found,  and  for 
the  rest;  but  that  in  such  cases  the  defendant 
or  defendants  so  obtaining  a  verdict  should  bo 
entitled  to  their  costs. 

The  statute  of  Queen  Anne,  which  .enabks 
a  defendant,  by  leave  of  a  superior  court  iu 
which  an  action  is  brought,  to  plead  several 
pleas  in  bar,  docs  not  extenif  to  the  county 
court ;  and  defendants  there  are  still  in  strict- 
ness limited  in  their  defence  to  a  single  plea^ 
R  4 
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even  in  •  r^levin  8uit«  although  in  practice, 
we  believe  ihiX  this  rule  is  not  observed. 

We  recommend  that  special  pleas  in  bar  be 
excluded  from  the  practice  of  the  Oourf.  be* 
cause,  in  reference  to  the  causes  of  action 
usually  litigated  in  the  county  court,  they  are 
for  the  most  part  unnecessary,  and  woiud,  if 
allowed,  be  productive  of  a  degree  of  expense 
and  delay,  wholly  incoDsistent  with  cheapness 
and  expedition.  If  the  defendant  were,  as 
now,  to  be  limited  to  a  single  plea  in  cases 
where,  by  the  practice  of  the  superior  courts, 
a  special  plea  was  necessary,  injustice  would 
frequently  be  occasioned  by  confining  him  to  ^ 
one  single  g^round  of  defence,  and  a  hardship 
would  remain,  which  was  at  one  time  much 
felt  in  the  superior  courts  of  Common  Law, 
and  has  long  been  remedied  by  the  legislature. 
Go  the  other  hand,  to  permit  a  multiplicity  of 
special  pleas,  would  be  to  open  a  door  to  a 
practice  which  occasions  great  abuse  and  great 
expense  in  the  superior  courts,  where  it  not 
nnfrequently  happens,  that  every  allegation  in 
a  declaration  is  put  in  issue  by  a  multiplicity  of 
special  pleas. 

^  Such  pleas  are  not  required  in  a  great  ma- 
jonty  of  cases  which  occur,  even  in^the  superior 
courts  ;  and  not  unfrequently,  the  most  difficult 

Questions  of  law,  as  well  as  fact,  arise  where 
ie  pleadings  are  most  general,  as  in  actions 
of  ejectment,  trover,  and  indebitatk  assumpsit^ 
where  the  parties  proceed  to  trial  without  de- 
riving from  the  plea  any  notice  of  the  de(«nce 
really  intended. 

^  The  same  jfenerality  of  pleading  is  allowed 
m  the  superior  courts  in  alt  actions  against 
ma^trates ;  and  it  has  become  the  usual  prac- 
tice to  insert  in  local  acts  of  parliament  a 
clause  to  enable  the  defendants,  who  justify 
under  the  powers  of  the  act,  to  give  any  special 
defence  in  evidence  under  the  general  issue, 
without  any  special  plea. 

This,  however,  cannot  but  be  regarded  as  a 
defect  in  the  process  of  Judicial  inquiry,  and  it 
is  one  which  is  most  of  all  to  be  deprecated, 
where  the  proceeding  is  in  an  inferior  court, 
for  a  cause  of  action  of  small  amount :  it  is  de- 
sirable that  the  plaintiff  should  not,  on  the  one 
hand,  be  put  to  unnecessary  expense  in  the 
proof  of  matters  which  the  defendant  does  not 
mean  to  dispute ;  on  the  other,  that  he  should 
not  be  kept  in  ignorance  of  the  defence  which 
he  is  really  to  meet. 

It  app^rs  to  us,  that  economy,  expedition, 
and  certainty,  will  be  best  attained  by  exclud- 
ing all  formal  pleas,  and  enabling  the  defend- 
ant to  give  all  matters  of  defence  in  evidence 
of  a  general  notice  of  defence,  requiring  him, 
however,  to  notify  to  the  pUintiff  on  what  col- 
lateral grounds  of  defence  he  means  to  insist 
on  the  trial,  giving  him  the  opportunity  of 
formally  signifying  that  he  admits  any  part  of 
the  claim,  or  any  facts  which  the  plaintiff  would 
be  bound  to  prove,  which  he  does  not  mean  to 
dispute. 

It  is  then  proposed  that  the  defendant,  in  all 
cases  where  he  means  to  defend  the  suit,  should 


deliver  duplicates  to  a  messenger  or  InuKff  of 
the  court,  in  the  general  form  afterwards 
given. 

That  the  messenger  or  bailift,  having  signed 
both,  shall  serve  one  on  the  plaintiff,  or  at  hu 
place  of  residence,  as  described  in  the  sum- 
mons, and  transmit  the  other,  with  the  date  of 
service  indorsed,  to  the  office.  ^       -  ,  - 

That  after  such  service  of  notice  of  derence, 
the  suit  should  be  considered  as  at  issue  be- 
tween the  parties,  without  any  similiter  enter- 
ed, or  further  notice;  and  that  under  such 
notice  the  plwntiff  should  be  put  on  proof  of 
his  cause  of  action,  as  stated  in  his  plaint  and 
particulars  of  claim.  But  that  if  the  defend- 
ant,  in  any  suit  to  recover  a  debt,  mean  to  insist 
that  the  debt,  thougb  it  once  existed,  has  since 
been  in  any  manner  satisfied  or  otherwise 
barred,  he  shall  shortly  notify  such  his  inten- 
tion, by  signifying  that  he  insists  on. 
The  Statute  of  Limitations. 
Discharge  under  the  Bankrupt  or  Insolvent 
acts. 
Payment. 

Accord  and  satisfaction.  -r  ,  „  ^ 

And  that,^  whenever  notice  of  set-off  shall  be 
given,  particulars  of  set-off  shall  be  endorsed 
and  annexed. 

And  that  in  all  actions  of  trespass  to  the 
person,  lands,  or  goods,  the  defendant,  if  he 
mean  to  insist  on  any  other  ground  than  a 
simple  denial  of  the  trespass,  shall  notify  his 
intention  to  insist  on  any  matter  dthcr  in  jus- 
tification, excuse,  or  discharge,— as,  that  he 
means  to  insist,  that  he  acted 

In  self-defence,  or  in  defence  of  his  dweUing 
honse,  or  goods. 
On  a  release. 
Leave  and  license. 

Right  of  way,  &c.  &c.  .   ,.,^  ,  ,. 

And  that  in  all  actions  of  slander  or  hbel,  if 
the  defendant  mean  to  rely  on  any  matter  of 
justification  or  excuse,  noUce  of  hu  intention 
shidl  be  given  with  notiee  of  defence :  as  that 
he  means  to  insist  that  the  words  or  supposed 
libel  are  true.  But  that  in  this,  as  in  all  other 
cases  where  notice  of  any  special  defence  shall 
be  given,  such  particulars  of  the  defence  as  the 
plaintiff  shall  require  shall  be  furnished  by  the 
defendant  within  days  after  request  *aade 

in  writing ;  but  that  the  defendant  should  not 
be  prejudiced  by  any  variance  between  such 
particulars  and  the  proof  on  the  trial,  where 
they  communicated  substantial  information  of 
the  grounds  of  defence. 

Considering  the  peculiar  nature  of  the  pro- 
ceeding by  replevin,  and  that  such  suits  are 
not  frequentiy  brought  to  trial  in  the  county 
court,  we  do  not  think  it  advisable  to  interfiere 
further  with  the  present  practice  as  to  the  de- 
claration and  subsequent  pleadings,  than  to 
provide  that  the  replevin  suits,  like  all  others, 
shall  be  commenced  by  the  service^  of  a  sum- 
mons and  declaration;  and  that  in  like  manner 
duplicate  copies  of  pleas  and  replications  shall 
be  served  and  filed ;  pleas  within  ^  days  of 
the  service  of  the  summons;  replications  wiihin 
days  after  service  of  pleas,  and  so  on. 
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Tlal  tke  issue  shall  be  considered  as  complete 
on  a  traverse  concludiDj(  to  the  country,  with- 
out any  simUiter,  and  that  the  trial  shall  take 
place,  in  the  absence  of  a  countermand  by  the 
plaiotiff,  or  assessor's  order,  to  the  contrary,  at 
the  court  for  Uie  district,  within  which  the  pre- 
mises are  situated  next  after  the  expiration  of 
full  davs  after  issue  joined,  by  the  ser* 
▼ice  of  the  last  traverse  concluding  to  the 
Goontry. 

We  thiols  that  in  replevin  suits  the  parties 
ought  not  to  be  restricted  as  to  the  number  of 
avowries,  cognizances,  or  pleas,  provided  that 
each  should  be  allowed  in  costs  no  more  than 
for  one  avowry,  and  one  plea  to  each  avowry. 
We  also  recommend  that  the  provisions  of  the 
statute  17  Car.  2,  c.  7,  shall  be  extended  to  the 
county  court,  so  as  to  enable  the  defendant, 
where  he  succeeds,  to  obtidn  judgment  and 
execution  for  the  arrears  of  rent. 

With  a  view  to  save  unnecessary  expense  in 
proof,  we  think  it  desirable  that  the  defendant 
should  be  at  liberty  also  to  give  notice  to  the 
plaintiff,  that  he  will  admit  on  the  trial  of  the 
cause,  any  part  of  the  pltuntiff 's  claim,  or  any 
facts  which  he  would  otherwise  be  bound  to 
prove;  and  that  after  such  notice  given,  the 
plaintiff  should  not  be  allowed  any  expenses 
incurred  for  the  purpose  of  such  proof. 

A  defendant  cannot  in  any  case  be  called 
upon  to  admit  any  part  of  the  plaintiff's  chum, 
for  the  whole  of  the  demand  may  possibly  be 
unfounded,  and  therefore  a  defendant  must 
usually  be  left  at  liberty  to  put  the  plaintiff  on 
proof  of  lus  case,  by  a  simple  denial  of  his 
claim,  either  alone  or  in  addition  to  the  other 
defence  alleged;  but  at  all  events,  it  seems  to 
be  desirable  that  a  defendant  should  have  the 
opportunity  given  of  placing  his  defence  on  its 
true  grounds,  and  of  saving  the  expenses  which 
would  be  incurred,  by  putting  the  plaintiff  to 
unnecessary  proof. 

The  compelling  a  defendant  to  give  notice  of 
the  collateral  grounds  of  his  defence,  seems  to 
be  a  provision,  not  of  mere  convenience,  but  of 
essential  justice  in  all  courts.  It  is  desirable, 
for  the  sake  of  avoiding  unnecessary  trouble 
and  fruitless  expense,  that  the  parties  should 
hnow,  before  the  trial,  what  questions  they  are 
^ing  to  try.  The  necessity  is  still  moreu^ent 
m  the  case  of  an  inferior  court,  where  cheap- 
ness is  a  great  recommendation,  and  many  of 
those  provisions  are  wanting,  which  would 
afford  a  partial  remedy  against  the  misconcep- 
tions which  may  arise  from  the  generality  of 
pleading  allowed  in  the  superior  courts.  The 
remedy  against  these  in  the  hu^her  courts  would 
be  sought  by  the  application  for  a  new  trial,  on 
the  fi^ound  of  surprise,  and  thus  a  case  of  fraud 
would  be  investigated  by  means  of  affidavits 
and  doubts  removed  by  one,  or,  if  necessary, 
successive  new  trials,  uded  by  the  powers 
which  such  courts  possess  of  enforcing  the 

Sroduction  or  inspection  of  documentary  evi^ 
ence.    As  a  remedy  could  be  applied  but  im- 
perfectly, if  at  all,  in  any  inferior  court,  it  is 
ftkt  more  essentiid  to  guard  against  such  evils 
by  more  simple  and  less  expensive  means. 
In  some  cases  where  the  defendant  meant  to 


innst  on  a  cdkteral  ground  of  defeaee,  as 
where  he  meant  to  rely  on  the  Statute  of  Limi- 
tatioos,  a  juscificatimi  of  the  truth  in  an  action 
of  deftimation,  or  under  legal  process  in  an 
action- for  false  imprisoament,  or  on  the  ground 
of  a  discharge  nnder  the  Bankrupt  Act,  or  an 
Insolvent  Act,  or  under  some  particular  local 
statute,  it  would  scarcely  be  dtspuled,  that 
notice  of  the  intended  defence,  either  by  plea 
or  othermse,  would  be  necessarv  for  the  pur- 
pose of  preventing  surprise.  But  tiiongh  in 
many  other  instances  the  necessiw  may  not  be 
so  jKtgptki  as  in  these,  it  is  desirable  that  notice 
should  be  given  in  all,  for  the  purpose  of 
eflectually  excluding  uncertainty  and  surprise. 
Where  the  defendant  meditates  the  setting 
up  a  collateral  defence  at  the  trial,  it  can  im- 
pose neither  difficulty  nor  hardship  upon  him 
to  state  briefly  what  the  ground  of  defence  is, 
in  general  terms,  without  involving  either  the 
de^ndant  or  the  plaintiff  in  the  technicalities 
of  special  pleading.  It  would  suffice  for  all 
practical  and  substantial  purposes,  that  the 
defendant  should  state  generally  that  he  meant 
to  rely  on  ^  Statute  of  Limitations,  on  pay- 
ment, on  a  release,  on  record  and  satisfaction, 
&c.  In  a  few  special  instances,  as  in  the  .case 
of  notice  of  set-off,  or  notice  of  iustification  in 
sknder,  it  might  be  requisite  that  the  notice 
should  specify  the  particulare ;  but  for  the  most 
part,  a  general  notice  would  be  sufficient,  and 
particubrs  might  be  required,  under  an  order 
for  ^e  purpose,  where,  under  the  peculiar 
circtimstances  of  the  case,  they  appeared  ne- 
cessary. 

Then  follow  the  form  of  notice  of  defence  in 
the  County  Court,  and  the  following  are  the 
recommendations  as  to  witnesses  and  jurors : 

At  present  the  attendance  of  a  witness  ren- 
dent  beyond  the  limite  of  the  county,  to  give 
evidence  in  the  county  court,  cannot  be  en- 
forced; but  it  is  obviously  essential  to  the  pur- 
poses of  justice,  and  the  necessity  will  be  still 
more  urgent  if  the  jurisdiction  of  the  court  be 
increased  in  point  of  amount,  that  the  power  of 
compelling  attendance  of  such  non-resident 
witnesses  should  be  extended. 

This  might  be  done  bv  means  of  a  summons 
signed  by  ue  sheriff,  unaer-sheriff,  or  assessor, 
with  or  without  a  clause  of  duces  iecum.  Such 
a  provision,  we  may  observe,  would  not  be  at- 
tended with  any  increased  hardship  or'  incon- 
venience to  witnesses;  frequentlvwith  less  than 
they  would  be  subject  to,  if  the  action  were 
brought  in  a  superior  court,  and  the  trial  were 
to  be  had  at  the  assizes. 

Such  process  is  indbpensably  necessary,  in 
order  to  prevent  a  failure  of  justice  in  all  cases 
where  the  party  who  requires  tlie  testimony  is 
obliged  to  prosecute  or  defend  his  suit  in  the 
county  court.  Obedience  to  such  process 
might  be  enforced,  either  by  means  of  an  action 
at  the  suit  of  the  party  injured,  or  by  imposing 
a  specific  penalty  in  case  of  disobedience,  to  be 
recoverable  on  proof  of  due  service  of  the  sum- 
mons and  tender  of  expenses,  and  in  default  of 


266 


Flimd  Report  of  the  Cktmrnisiionerk  on  the  Lancaster  Court, 


proof  on  the  part  of  the  defendant  of  a  sufficient 
legal  caune  of  absence. 

We  reeommend  that  all  persona  whose  names 
are  on  Uie  sherift's  list,  as  liable  to  serve  on 
assize  juries,  should  lie  deemed  to  be  siutoni  of 
the  i:ourt,  and  should  he  bound  to  attend  on 
reasonable  suminons,  provided  that  no  suitor 
diottld  be  bound  to  serve  who  resided  more 
than  twelve  miles  from  the  place  of  trial. 

But  ia  order  that  such  service  mi^ht  not,  in 
addition  to  their  attendance  at  the  assizes,  be 
loo  burthensome  upon  jurors,  it  should  be  pro- 
vided that  twelve  attendances  at  the  county 
court  should  be  deemed  equivalent  to  service  at 
one  assizes,  and  entitle  a  juror  to  the  s&m<f  ex- 
emption as  if  he  had  served  as  a  juror  at  the 
assizes  next  preceding  the  last  of  such  attend- 
ances at  the  county  court.  That  every  juror 
should  be  Uable  to  a  fine  of  /.,  to  be  levied  in 
a  summary  inauper,  for  every  omission  to  at- 
tend. 

The  following  remarks  relate  to  new  (rials 

and  appeah : 

Upon  the  question  whether  it  would  be  ad- 
visable that  the  Jud^e  should  have  the  pdwer 
of  directing  a  new  tnul,  where  it  appeared  that 
the  jury  had  given  an  erroneous  verdict,  and 
whether  misdirections,  mistakes,  or  erroneous 
judgments  on  the  part  of  the  assessor,  should 
be  subject  to  revision  upon  an  appeal  to  a 
superior  courts  we  have  telt  considerable  dj/&- 
culty. 

It  cannot  be  doubted,  that  even  where  actions 
are  brought  in  the  superior  courts,  if  miiitakes 
in  point,  both  of  law  and  fact,  were  not  to  be 
subject  to  revision  and  correction,  the  trial  by 
j9ury  would  constitute  a  very  imperfect  and  un- 
certain Institution  for  the  purpose?  of  justice. 
On  the  other  hand,  it  is  plain  that  to  extend 
genn^ly  to  an  inferior  court,  the  power  of 
granting  new  trials,  and  the  establishment 
generally  of  a  court  of  appeal  from  the  judg- 
ment of  the  sheriff  or  his  assessor,  would  be  to 
expose  suitors  to  costs  and  delay,  burthensome 
and  prejudicial  to  the  litipnt  parties,  and  in- 
consistent with  the  principles  of  economy  aud 
expedition,  by  which  all  the  proceedings  of 
such  a  court  ought  to  be  regulated. 

We  thtuk  that  either  to  exclude  the  power  of 
appeal  altogether,  or  to  admit  it  without  re- 
stnunt,  would  be  attended  with  considerable 
inconvenience,  and  that  the  ends  of  justire 
would  be  liest  attained  by  permitting  an  appeal 
under  restrictions,  which,  whilst  they  excluded 
any  abuse  of  the  power  for  the  purpose  of 
vexatioa  and  delay,  might  afford  an  oppor- 
tunity for  remedying  palpable  errors,  and  thus 
obfiate  the  objections  which  must  always  attach 
to  a  court  which  is  not  subject  to  controul  from 
the  salutary  apprehension  of  an  appeal. 

We  recommend  that  the  assessor  should  have 
power  to  grant  a  new  trial,  at  the  instance  of 
either  party,  on  the  ground  of  any  palpable  mis- 
take or  error  on  the  part  of  the  jury,  upon  the  pay- 
ment of  the  costs  of  the  former  trial,  and  giving 
security  for  the  general  costs  of  suit,  and,  if  de- 
fendant, also  for  the  debt  or  dsima^es  for  which 
the  verdict  U  given.    And  that  in  cubc  of  any 


supposed  fulse  judgment,  or  misdirection  do 
the  part  of  the  assessor,  either  upon  demurrer, 
or  upon  the  trial,  or  final  iudgment,  the  party 
thinking  himself  aggrieved  should,  on  entering 
into  recognizance  with  sufficient  suretea  i#r 
the  co«ts  of  suit,  and  of  the  appeal,  and,  if  de- 
fendant, also  lor  the  amount  of  the  debt  or 
damages  for  which  a  verdict  uinv  have  been 
given,  appeal  to  the  justices  of  the  Court  ofConi- 
mon  Pleas  of  the  county  palatine,  who  should 
have  power  in  their  discretion  to  cdl  on  the 
assessor  to  report  in  the  whole,  or  any  partico-  * 
lar  part  of  the  case,  and  to  make  such'  order  as 
should  to  them  seem  lawful  and  just  as  to  the 
further  proceeding  in  the  suit. 

Under  such  restrictions,  applicathms  for  new 
trials,  on  the  ground  of  mistake  on  the  part  of 
the  jury,  would  rarely  be  made  without  founda- 
tion; and  even  where  that  was  the  case,  the 
only  conse(]ueuce  would  be  delay  to  the  suc- 
cessful party,  which,  considering  the  frequency 
with  which  courts  are  held,  would  not  be  an 
inconvenience  which  could  well  be  compared 
with  the  hardship  and  injustice  which  might 
result  from  excluding  the  power  of  granting  a  - 
new  trial  in  a  case  of  palpal)le  error.  To  aHow 
an  appeal,  under  such  restrictions,  from  the. 
judgment  of  the  assessor,  would  occasion  less 
inconvenience  than  the  removal  of  a  cause  by 
writ  of  false  judgment;  and  siK*h  an  appeal 
would  be  far  more  beneficial  to  the  suitor, 
inasmuch  as  it  would  admit  olijections  on  the 
ground  of  misdirection  by  the  assessor,  which 
do  not  appear  on  the  record,  and  in  respect  of 
which  no  remedy  could  be-  obtained  by  the 
l>resent  writ  of  false  jud&rment. 

With  respect  to  writs  of  inquiry  and  exccu-, 
tions,  the  following  are  the  recommendations : 

According  to  the  present  practice  of  the' 
court,  a  plaintiff  by  defiault  may  have  a  levy  to' 
the  amount  of  I9i.  IW.  in  actions  of  assumfMit' 
or  debt,  without  any  affidavit  or  proof  whatso*. 
ever;  but  he  cannot  have  greater  damages,] 
without  the  execution  of  a  writ  of  inouiry,  and, 
proof  by  witnesses.  This  practice  is  trequentlv 
productive  of  unnecessary  expense ;  for  avoid-! 
ing  which  we  recommend,  that  in  all  acdons, 
whether  for  liouidated  sums  or  uncertain 
damages,  where  the  defendant  suffers  judgroent^ 
by  default,  a  levy  should  issue  for  the  amount 
of  debt  or  damages  shewn  by  affidavit  to  be  due, 
unless  the  defendant  gave  notice  within 
that  he  required  such  damages  to  be  assessed  on 
an  inquiry  by  a  jury;  and  that  in  all  cases  where 
such  notice  was  given,  they  should  be  so 
assessed  accordingly. 

There  seems  to  be  no  reason  why  the  ex- 
pense of  an  inquiry  should  be  incurred  by  the 
defendant,  when  he  is  willing  to  dispense  with 
one,  even  in  cases  of  unliquidated  dama^» 
more  especially  as  he  will  have  had  previous 
notice  of  the  amount  the  plaintiff  was  willing  to 
take.  It  seems  to  be  sufficient  In  allcascs  to 
allow  the  defendant  the  opportunity  of  having 
the  amount  of  the  debt  or  damages  so  assessed 
when  he  requires  it. 

.When  the  defendant  usually  resides  within 
the  jurisdiction,  and    cannot    be   personally 
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served,  it  would)  we  thiokj  hfB  proper  to  pro- 
vide that  the  sammoos  sho^  be  served^  at  hU 
Qflual  pUce  of  nbode,  on  his  wife,  or  an  adult 
member  of  his  family,  servant,  or  person  having 
the  care  of  his  house;  and  that  the  service 
•kould  be  indorsed  by  the  bailifl  or  messenger 
accordingly ;  and  that  on  default  made  hj  the 
defendant,  and  oath  being  made  by  the  pUuntiff 
of  the  amount  of  the  debt  or  damages,  a  levy 
should  be  issued  to  the  amount  of  not  more 
than  2Qr.  in  the  first  instance,  and  that  on  affi- 
davit made  by  the  defendant  that  he  bad  not 
received  notice  of  the  service  of  summons,  he 
should  be  allowed,  on  such  terms  as  the  assessor 
deemed  reasonable,  to  give  notice  of  defence, 
and  try  the  cause;  and  that  in  default  of  such 
application  being  made,  a  levy  should  then 
iwne  for  the  sum  sworn  to. 

The  county  court  has  no  power  to  issue  exe- 
cution, but  aigunst  the  ^oods  of  the  defendant, 
by  means  of  a  levari  facuti.  In  order  to  olitain 
execution  against  the  person  of  the  debtor,  it  is 
necessary  to  bring  another  action  on  the  judg. 
ment  in  a  superior  court. 

The  expediency  of  permitting  a  judgment 
creditor* to  imprison  the  body  of  a  debtor,  must 
depend  on  general  principles,  by  which  th^.law 
of  debtor  and  creditor  is  regulated,  rtuher  than 
on  the  constitution  and  practice  of  the  particu- 
lar court. 

If  the  imprisonment  of  the  debtor  be  essential 
to  the  ends  of  justice  as  a  mode  of  enforcing 
payment  of  the  debt,  it  oujs^ht,  on  principle,  to 
be  allowed  whenever  the  right  of  the  creditor 
is  establidied  by  the  judgment  of  competent 
jarisdic^n;  and  if  the  law  allow  this  to  be  done 
indirectly,  by  means  of  an  action  in  a  superior 
court  on  a  judgment  in  the  inferior  t'ourt;  it 
would,  we  think,  be  more  reasonable  and  con- 
ristent  to  allow  the  same- object  to  be  attuned 
directly,  widiout  unnecestarilv  putting  both 
parties  to  the  expense  of  an  additional  suit  in 
the  superior  court. 

We  therefore  recommend  that,  upon  certify- 
ing the  judgment  of  the  county  court  into  the 
Cmnrt  A  Common  Pleas  of  the  county  palatine, 
process  should  issue  agiunst  the  person  in  the 
same  ooaaner  as  on  a  jnd|j^ment  in  the  Common 
Pleas  of  the  county  polatme. 

In  order  to  prevent  a  defendant  from  cheat- 
ing his  judgment  creditor,  by  fraudulently 
removing  his  goods  beyond  the  sherifi^'s Juris- 
diction, we  recommend  that  upon  affidavit 
made  and  filed,  that  a  party  against  whom 
judgment  has  been  obtained,  has  no  goods 
witmn  the  county  of  Lancaster  upon  which  an 
execution  can  be  levied,  that  ne  has  goods 
within  another  county  in  England  or  in  Wales, 
the  sh^ff  of  the  county  of  Lancaster  shall 
grant  a  certificate,  briefly  stating  the  amount 
of  the  judgment  and  costs,  and  the  time  when 
the  same  was  signed ;  and  that  on  delivering  the 
same  at  the  office  of  the  sheriff  of  the  countv  to 
whidi  such  certificate  shall  be  directed,  he  snail 
issue  execution  in  the  same  manner  as  if  such 
judgment  had  been  duly  obtained  in  the  county 
court  of  the  latter  county. 

And  that  when  such  defendant  has  goods  in 
an  a^joiuiug  county^  wi$hin  the  distance  of 


miles  from  the  borders  of  the  county  of 
Lancaster,  it  shall  be  lawful  to  execute  a  levyr 
on  such  goods,  duly  issued  by  the  sheriff  of  the 
countv  of  Lancaster,  on  procuring  the  same  to 
,  j]i4<>r8ed  by  a  justice  of  the  peace  acting  for 
and  residing  within  the  hundred  of  the  county 
in  which  such  goods  are  found. 

We  find  that  great  inconvenience  has  ire- 
suited  from  the  employment  of  bailiffs  in  the- 
aervice  of  process,  particularly  final  process, 
who  are  not  appointed  by  the  sheriff,  out  em*, 
ployed  for  the  particular  turn  only,  at  the  dis-v- 
cretiou  of  the  plaintiff  or  his  attorney.  The 
agents  so  employed,  being  for  the  most  part 
men  of  neither  respectability  nor  property,  are: 
freciuently  guilty  of  the  most  scandalous  mis-* 
conduct  and  oppression,  for  which  the  sherUf 
is  not  responsible,  as  they  are  not  appointed^ 
by  him.  The  proceeding  by  indictment  in- 
such  casea  is  both  expensive  and  dilatory,  and 
is  productive  of  no  satisfaction  to  the  iigured 
party. 

As  9  remedy  against  such  inal-practices, 
which  have  been  attended  with  great  oppres*. 
sion  and  suffering  to  the  lower  classes  of  so- 
ciety in  the  county  palatine  of  Lancaster,  we. 
recommend  that  no  process  should  be  executed 
but  by  the  messengers  or  bailiffs  of  the  court,, 
whose  appointment  and  duties  have,  already 
been  adverted  to,  and  that  further  provision  be 
made  for  the  summary  punishment  of  any  such- 
messenger  or  biuliff  gudty  of  any  extortion  or 
otbi^r  misconduct  in  tiie  execution  of  his  office^ 
and.  fur  compelling  satisfaction  to  the  injured 
party  by  a  summary  ccmviction  before  a  justice 
of  the  peace  of  the  county  of  Lancaster,  or  be* 
fore  the  sheriff's  assessor  in  open  court. 

In  suits  for  debts  not  exceeding  the  sum  ol 
5/.  we  think  that  even  still  less  of  niachioery 
may  suffice,  and  that  the  process  should  consnt 
merely  in  service  of  a  summons  served  in  the 
manner  already  stated,  giving  notice  to  appear 
at  the  next  Court  held  at  ,  on  , 

incase  for  the  debt,  and  for, 

th^  costs,  were  not  iu  the  mean  time  psd(f. 

That  on  the  appearance  of  the  parties  the 
assessor  should,  upon  examination  of  the 
parties  themselves,  and  their  witnesses,  decide 
in  a  summary  way,  without  a  jury,*  and  with' 
power  to  adjourn  the  case,  accoraing  to  his 
discretion,  for  further  hearing,  and  wiu  power 
to  stay  the  execution,  and  give  time  for  pay- 
ment of  the  debt  by  mstalments,  according  to. 
his  discretion. 

And  that  on  default  made  by  the  defendant, . 
on  proof  of  the  service  of  such  summons,  the . 
phuntiff  should  be  entitiedto  have  ^ecutiou 
for  the  sum  sworn  to  be  due. 

The  Commissioners  conclude  with  the  fol* 
lowing  observations  relative  to  fees  and  costs . 

The  professional  fees  at  present  allowed  on 
taxation  appear  to  be  moderate.  Should  such: 
chauf^es  as  we  have  suggested  be  made  in  the 
practice  of  the  Court,  it  would  be  desiral)!^. 
that  the  table  of  fees  should  be  revised  under 
the  direction  of  the  Justices  of  his  Majesty's ' 
CoQixtiou  Pleas  at  Lancaster.  .  ^ 
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Ib  Ike  amuifpement  of  costs,  it  \%  necessanr 
Id  guard  against  two  extremes,  each  of  whicb 
woaM  be  alteiMied  with  misphief  to  the  suitor; 
for  whilst  the  practice  of  an  inferior  court  muet 
be  rqgiiialed  by  a  principle  of  strict  ecoaomy, 
it  la  of  iasportaace  to  guard  against  the  mis- 
chief which  would  resnU  fitmi  such  a  reduc- 
tion  of  costs  as  would  necessarily  exclode  the 
more  respectable  members  of  the  profesnon 
from  managing  suits,  and  throw  the  business 
in  die  hands  of  needy  and  unprincipled  prac- 
^doners,  who,  for  want  of  better  business, 
would  undertake  that  which  others  rejected, 
and  make  themselves  amends  for  legal  par- 
simony, by  oppression,  unftur  aod  corrupt 
deidingi. 

We  cannot  bat  state  emphatically  on  the 
asbjeet,  our  oonviction  that  it  would  be  im- 
possible to  provide  an  adequate  remedy  for 
protecting  poor  persons  against  oppressive 
costs  in  suits  below  40lf.,  without  making 
general  provisions  which  would  include  other 
inferior  courts,  such  as  Wapentake  Courts, 
Borough  Courts,  and  Manor  Courts,  the  pro- 
ceedings in  which  are  much  complained  of  ac 
being  oppressive  and  expensive. 

If  a  remedy  were  to  be  provided  which  af- 
fected causes  to  a  small  amount  in  the  County 
Court  only,  it  is  to  be  apprehended  that  resort 
would  be  had  to  other  inferior  courts,  where 
tiie  allowance  of  costs  was  more  considerable. 

The  costs  in  the  Wapentake  Courts  are  fre- 
quently jrreater  than  those  allowed  in  the 
County  Courts,  the  stewards  in  those  courts 
being  usually  permanent  officers,  possessing 
an  interest  in  increasing  the  practice.  But  as 
Ihese  and  the  inferior  courts  are  neither  pe- 
culiar to  the  county  palatine,  nor  in  any  re- 
q>ect,  that  we  are  aware  of,  modified  by  its 
peculiar  judicature,  we  apprehend  it  is  not 
within  the  scope  of  the  oomaoission  with  which 
we  are  invested,  further  to  advert  to  them. 

The  report  is  signed,  *'  J.  Scariett;"  "Hen- 
ley;'* ''  Thomas  Starkie." 


ANCIENT  B£GOKDS. 


auawAMxa. 

Ik  a  fonMT  volume  (vol.  9,  p.  503)  I  have  ad- 
duced  several  opinions  of  emment  Judges,  and 
oflered,  in  aMtion,  some  few  argmnenss,  Xo 
shew  that  sumaaes  arose  from  parties  assum- 
ing them,  and  that  even  the  wile's  takW  ho' 
husband's  name  was  nothing  more,  f  am 
now  indebted  to  a  valuable  compilation  by  Sir 
F.  P^rave,  Rotuli  Curias  Regis,— from  6th 
Richad  dd  to  Ist  John--for  the  f<^owing  ex- 
tracts ;  and  as  these  are  public  records,  it  is 
but  reasonable  to  suppose  that  ilie  desertion 
«f  people  ia  them  would  be  the  most  correct 
libith  could  be  /{iven  at  the  time.  My  object 
in  giving  them  is  to  shew  how  persons  dis* 
tta^ished  one  another  when  so  many  simttar 
flIirisHan  Dames  existed. 
*'  Pleas  of  the  Crowa,  Md  at^atlord»  be- 


fore Geffiy  FiCi  Peter  and  his  assodates,  in 
the  12  year  of  King  Richard." 

This  Peter,  we  may  presume,  was  some 
noted  person,  otherwise  it  might  be  open  to 
[  doubt  what  Peter  it  was  of  whom  Gefiry  was 
the  son ;  and  this  may  again  lead  us  on  to  the 
supposition,  that  when  there  became  many  of 
the  same  name,  then  it  became  reouisite  to 
add  a  distiogi^shing  mark  to  the  Christian 


**  The  jury  declare  that  Robert  son  of  Ran- 
dulph,  was  round  dead  in  Ae  fields  of  Badow, 
throng  want.    Judgement— Murder. 

''  Woolward  the  Weaver,  John  son  of  Robert, 
Osbert  Franc  Tnrb  de  Pachie,  near  neighbours, 
were  summoned  and  did  not  appear,  and  many 
others,  among  them  John  the  younger  and 
William,  son  of  Godwin:  thev  were  amerced. 

"  The  heirs  of  Maurice  de  Badow  and  his 
wife,  are  in  custody  of  Robert  de  Tresgos, 
and  his  land  b  worth  20/.  and  in  the  fief  or  the 
Earl  of  Boulogne  (the  estates  of  the  Earis  of 
B.  comprehended  great  part  of  Essex)." 

Here  afi^ain  we  have  several  new  wavs  of 
distinguishing  parties ;  as  by  trades,  as  "  Wool- 
ward  the  Weaver ;"  by  the  name  of  the  village 
or  township  from  whence  they  come,  as  *'  Mau- 
rice de  Badow,"  Badow  bang  above  named  as 
such  — "de  Padue,"  *<  de  Tresgoz,"  seem 
used  in  the  same  way  as  villages,  townriiips, 
or  manors.  Also,  we  have  **  John  the  younger  " 
and  "William  son  of  Godwin:"  the  latter 
being,  apparently,  a  name  known  as  well,  if 
not  better,  than  his  Christian  name. 

**  Ralph  Mareschal  holds  lOf.  knd  in 
Badow,  by  serjeantnr  of  keeping  the  King's 
palfreys,  and  be  finea  half  a  mark." 

"  William  de  Cheveli  holds  in  Borham  1(W. 
land,  in  seijeantry  of  the  butler,  but  there  b 
no  other  fine." 

No  one  can  read  the  first  of  these  latter  sec- 
tions without  reading  it  as  "  Ralph  ike  general 
holds  lands  by  seijeantry,  by  reason  of  his 
office  of  Masier  of  the  Hone/*    Seijeaoty 

E^  '  also  confined  to  the  King's  nobles, 
8  for  the  surname  of  Maresehal  beiiig 
id  from  the  party's  profession. 

The  second  section  may  possibly  be  coa- 
strued  as  "  William  of  the  Knighthood  (Che- 
veli  being,  I  think,  a  contraction  for  Chevalier) 
holds  in  sefjeantry,  as  butler."  {€f  is  here,  I 
think,  a  misprint,  as  lands  in  great  or  petit 
seijeanty  could  only  be  holden  from  the 
King.) 

I  shaH  now  add  a  few  more  extracts  frona 
the  Rolls  of  the  Assise  held  at  Clerkenwell, 
also  before  Gefty  Fits  Reter  aad  his  asso- 
ciates, for  Middlesex. 

"  In  the  wood  of  Stanmore  a  certain  man 
was  found  murdered,  and  before  his  buriai 
Maud  de  ■  ■  ■  ■  recognised  lum  as  her  son ; 
Gilbert  the  Cooper,  is  suspected  of  his  death. 

"  Godsune  has  fled  liway,  bdng  of  bad 
character,  and  is  now  remaining  near  Hggesw 
beyond  franc  pledge  upon  Gilbert's  laacT." 

'*  Jordan  de  Hormet  appeals  Walter  Hacun 
that,  contrary  to  the  peace  of  the  King,  he 
vnckedty  and  feloniously  attacked  him  ia  ^e 
house  of  Strangle,  near  Skeaton>  aad^oaaded 
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him  in  the  head  and  hand*  and  he  showed  his 
vounds,  and  offered  to  prove  it  by  his  body." 

"  Robert  de  Walur  appealed  Bnen  le  Canrer 
and  Baldwin  Littlebo^  tliat  by  force^  and  con- 
tnry  to  the  peace  ot  the  King,  they  assaulted 
him  and  cut  off  his  thumbs  and  robbed  him  of 
his  doak,  value  5«.,  and  imparel  belonging  to 
his  mistress,  to  the  value  or  40«." 

Here  we  have  further  instances  of  names  < 
arising  from  the  trade,  profession,  or  place  of , 
residence  or  birth;  and  also  we  see  that  the, 
linking  word  ''de'^  is  occasionally  dropped,' 
as  in  '*  Walter  Hacua"— one  instance  ap- 
parently from  the  stature,  as  "  Baldwin  Little- 

If  time  and  space  allowed,  I  have  no  doubt 
that  illustrations  might  here  be  found  of  names 
taking  their  origin  (as  before  mentioned  in  the 
extract  from  Camden)  from  the  colour,  qua- 
lity, stature,  learning,  &c.  of  the  party. 
Enough,  however,  I  think,  has  been  given  to 
shew  that  the  extract  given  from  Camden  has 
relation  to  quite  as  early  a  period  as  the  pre- 
sent extracts;  and  that  they  go  to  prove  that 
the  utmost  use  that  ever  has  been  made  of  sur- 
names is  for  the  better  identifying  parties ;  and 
that  where  no  fraud  is  intended  and  no  par- 
ticular ceremony  reouired,  a  person  may  aa- 
sume  what  name  he  ukes. 

In  illustration  of  the  still  pirevailin^  practice 
in  Scotland  of  women  keeping  their  maiden 
names,  I  give  an  extract  or  deaths,  cut  from 
a  Glasgow  paper ;  and  Glasgow  being  next  to 
the  Metropolis  in  size  and  refinement,  if  any 
change  had  taken  place,  one  would  think  it 
would  have  shewn  itself  there. 

"  At  Gourock,  on  the  14  th  instant,  Mrs, 
EUzitbeih  Thomson,  relict  of  the  late  Dr.  John 
Baird,  Glasgow. 

"  At  ilothesay,  on  the  18th  instant,  Mrs 
Mar^  Sharp,  wife  of  Mr.  Jotties  Macfie,  por- 
tioner  there,  in  the  58th  year  of  her  age. 

'*  At  LochgoUhead,  Ai^Ushire,  on  the  1st 
insC.,  in  the  97th  year  of  ner  age,  highly  rei- 
pected,  and  deeply  regretted.  J^net  Clark, 
spouse  to  the  late  Alexander  Campbell^  Esq. 

"  At  Greenock»  on  the  5th  inst.,  in  the  86th 
year  of  her  age,  Mrs.  Agnet  Cuihberi,  relict 
of  te  late  fFulter  RUckie,  Esq." 

M. 


PARLIAMENTARY  RETURNS. 


LORD  CHANCBLLOftS. 

Hetttms  to  an  Order  of  the  Honorable  the 
House  of  Commons,  dated  Uth  May, 

1836;  f(V 

An  Ai^eouttt  of  the  names  of  the  several 
Ex-Lord  Chancellers  of  England  and  Ire- 
land, who  now  recdve,  or  are  entitled  to 
receive  Pensions,  as  having  been  Lord 
Chancellors  j  stating  the  date  of  appoint- 
ment, or  several  appointments,  as  Chan- 
cellors ;  the  time  each  actually  held  office ; 
the  dates  of  resignation  or  loss  of  office  i 
the  dates  from  miich  they  respectively  rc- 


ceSred,  or  are  «ntitled  to  reeeiviB,  ^Mx 
Ijensions ;  the  amount  of  such  yeuiy  poa* 
sions,  and  from  what  fund  paid;  stadnc 
idso  the  acts  of  parliament  uder  whicji 
they  respectively  reccire  tkeir  pensiona. 

England* 

Earl  of  Eldon,  appointed  Uth  April,  180L 
and  Ist  April,  1807.  Held  office  from  14th 
April,  1801,  to  7th  February,  1806;  and 
from  the  Ist  of  Aprils  1807,  to  30th  Aprils 
1827 ;  being  24  years  and  329  days,  rtn-* 
sion  of  4000/.  commenced  7th  Feb.  1806, 
and  again  on  the  30th  i^rii  1827,  which  if 
paid  out  of  the  Consolidated  Fund,  per  39 

G.3,c.  no. 

Lord  Lftndhurtt,  appointed  30th  April,  182!^ 
and  8lst  Nov.  1834.  Held  office  from  30th 
April,  1827,  to22dNov.  1830;  and  again 
from  2l8t  Nov.  1834,  to  23d  April,  183fi^ 
being  4  vears.    Entitled  to  4000?.  pension^ 

§er  39  Geo.  3,  c.  1 10,  and  to  1000/.  per  2  & 
W.  4,  c.  Ill,  payable  out  of  the  Consoli- 
dated Fund. 
Lord  Brougham  and  Faux,  appointed  22d 
Nov.  1830,  and  held  office  tul  21st  Nor. 
1834,  being  4  years.  Pennon  40001.,  per 
39G.  3,  c.  110,  and  1000/.  per  2  & 3W.  4^ 
c.  HI. 

Ash.  B0LX.SB. 
Office  ofCamptroUer  General, 
J  Exchequer,  20lA  Jliay,  1835, 

Ireland. 

Thomas  Lord  Manners,  appointed  lat  May 
1807,  and  held  office  till  1st  Nov,  1827,  be- 
ing 201  years.  Pentioa,  3692/.  6$.  Ad., 
per  40  G.  3,  c.  69,  payable  out  of  the  Con- 
solidated Fund. 

Sir  Edward  B.  Sugden,  appointed  6th  Jan. 
1836,  and  held  office  till  30th  April,  1835, 
being  one  quarter  and  twenty-four  days. 
Pension  of  3692/.  6«.  Ad.,  pttd  out  of  die 
Consolidated  Fund,  per  40  G.  3,  c.  69. 

The  pension  granted  to  Lord  Plunkett  la  sus- 
pended, in  consequence  of  his  now  holding 
the  office  of  Lord  Chancellor  of  Irehmd. 
John  Smit^. 

Flee  Treaturer^t  Office,  Dublin  Caetle, 
mh  May,  1835. 

F.  Barin«. 
Whitehall,  Treasury  Chamhere, 


2iHMay, 


iury  Vh 
,1835. 


INCORPORATED  LAW  SOCIBTy. 


AiniUAL  MBITXNa. 

Thb  Annual  General  Meeting  of  this  Society 
was  held  on  the  30th  June,  and  was  nwnerous- 
ly  attended.— Mr.  Freshfieki,  M.  P.,  in  the 
Chair. 

The  Report  of  the  Committee  of  Manage- 
ment having  been  read,  great  satisAtetien  was 
expressed  by  the  meeting  on  the  state  of  the 
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'Society.  It  appit^ared  that  the  present  number 
•of  menbers  umountsto  1015,  and  tliut  therf 
was  a  sur|)lus  of  income  over  expenditure  Of 
4iear]y  lOOO/.^That  the  library  is  coni>i()erably 
increased  hy  numerous  dona*ious  from  the 
Jud||re8,  Barristers,  and  the  Members  of  the 
Society*  as  yreW  as  from  Authors ;  and  the  le;^) 
department  beings  now  nearly  completed,  the 
Committee  were  directing  their  attention  to 
bfioks  of  County  History  and  Topography.— 
That  a  regulation  has  been  made  for  the  pro* 
duction  of  any  scarce  works  which  may  beVe- 
qnlred  in  any  of  the  Courts  of  Law  or  £(}itity 
in  London  or  Westminster.  Tlie  Lectureu  ftir 
the  last  season  appear  to  hare  been  well  at- 
tended, by  the  members,  and  their  articled 
derks  and  others. 

The  Report  detailed  the  varioils  measures 
adopted  by  the  Committee  for  the  benefit  of 
the  Profession  in  general,  as  well  as  the  So- 
>ciety  in  particular,  and  the  proceedings  which 
bad  been  taked  against  persons  for  mal-prac- 
tice,  and  in  opposing  the  admission  of  im- 
proper pertons.  The  usual  elections  took 
place,  and  the  foAoMdng  is  the  List  of  the 

COMMfTTBS  OF   MANAOBMBNt. 


•  •   •  •      Mr.  Frerc, 
Mr.Tooke,  M.P., 
Mt.  Adlington. 
Mr.Amory. 
Mr.  B.  Austeni 
Mr.  R.  R.  Bayley. 
Mr.  Brundrett. 
Mr.  M,  Clayton. 
Mr.  Foss. 

Mr.  Preshiield,  M.  P. 
Mr.  J.  HalL 
Mr.  R.  Harrison. 
Mr.  Holme. 


Chairman, 
Deputy  Chairtuan. 
Mr.  W.  Lowe. 
Mr.  Martincau. 
Mr.  Metcalfe.       ^  v 
Mr.  Iltid  Nicbnll. 
Mr.  E.  R.  Pickering: 
Mr.  C.  Ranken. 
Mr.  ShadweU. 
Mr.  Sweet. 
Mr.  Teesdale. 
Mr.  R.  White, 
Mr.  Wilde. 


MBMBBRS  ADMITTBD. 
Juijf,  1836. 

Smitbt  William  Henry,  69,  Chancery  Lane. 
Da?enport»  John  Marriott,  Oxford. 
Field,  Benjamin,  Lincoln's  Inn  Fields. 
Kilgonr,  George  Alexander,  Red  Lion  Square. 
Wiltoiu  Oeorg«  Pl^dell,  Oray's  Inn. 
Hay,  George  Gun,  Sloane  Street. 
WiUiams,   William,'  Alfred    Place,  Bedford 

Square. 
Ommanney,  Francis,  Garden  Coiirt,  Temple. 


BARRISTERS  CALLED. 
yyim/y  Term,  1835. 


LINCOLN'S  INN. 

John  Home,  Eso. 
Digby  Latimer>  Esq. 
William  Grave,  Esq. 
John  Hooper,  Esq. 
John  Osborne,  Esq. 
.  Samuel  Raymond,  Esq. 
Edward  James,  Esq. 
Jo^ip  Bell,  Esq. 


INNEB  TEUPLB. 

Richard  Ocfle,  Esq. 
Thomas  Walmsley*  Esq. 
William  HuU'TerreU,  Esq. 
Charier  Alexander  Wood,  Esq. 
Robert  Emilius  Wilson,  Esq. 
Thomas  Hull  Terrell,  Esq. 
William  Hopkins  Harrison,  Esq. 
Charles  Wilkins.  Ee(). 
Thomas  Henry  Travis,  Esq. 
John  Hobback,  Esq. 
Charles  Houblon  Grove,  Esq. 
Williftm  Cooper  Cooper,  fi8<|. 

HI  DDLS  TBHPLB. 

Bernard  Hale,  Esq. 
John  Alley ne  Beckles.  Esq. 
Philip  Heury  R4)oke,  Esq. 
John 'Hardy,  Esq. 
David  Deady  Keane,  Esq. 

OnAY'S   INN. 

James  M'Anley,  Esq. 
John  Mori  and,  Esq. 
William  Beetham,  Esq. 
Edmund  Walker,  Esq. 
8imon  Ansley  Ferrall^  Esq. 
Thomas  Sydney  Smyth,  Esq. 


MASTERS  EXTRAORDINARY  IN 
CHANCERY. 


From  June  19,  iejuly  17>  1835,  bt»tA  meUinw^ 
with  Dates  whe»  gaMeUed, 

Benn,  Thomas,  Rugby,  Warwick.    June  23. 
Carter,  Frederick  Roger,  Exeter.    June  30. 
Daris,  Valentine,  Haverfordwest.    June  23. 
Freer,  Edward  Major,  Leicester.    June  30. 
Hamel,  Felix  John,Tamworth,  Stafford.  July3. 
Hookins,  John,  Devizes.    July  3. 
Howard,  James,  Preston.    July  ?• 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 


From  June  19,  to  July  17, 18."5,  both  inclusive, 
with  dutes  when  Gazetted,  • 

*•*  The  fMrtners  appointed  to  receive  and  pay 
de^Si  are  printed  in  Italics, 

I^gi?en,  Wm.,  and  Wm.  Winstanley,  Jan., 

LiyerM>ol,  Attorpe^rs.    Jidv  7- 
Dimes,  Wm.,  and  Richard  Boyman  Boyman, 

Austin  Friars,  Solicitors.    June  26. 
Lane,  Michael,  a|id  Robert  Driver  Thorgood, 

Saffron  Walden,  Essex,  Conveyancers.  June 

19.       . 
Sevmonr,  Edward,  and  William  I{ayt6r,.Salis- 

burv,  Wilts,  Solicitors;    June  23. 
.  Shield,  Hugh,  and  Edward  Hall,  Poultry^  Lon-< 

doQ,  Attorneys    and    Solicitors.      Messrs. 

Shield  find  Harwsod,  Poultry.    July  3. 


List  of  New  Pubiicatiofu.-^  Bankruptcies  mperseded.^  Bankrupts. 
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Stevens,  Christopher,  artd  Charles  Beore  Lon^- 
croft,  Havant,  Southamptoa,  Atturneys  and 
Solicitors.    June  30. 

West,  Thomas*  and  Jnmet  Aforrh,  Crescent, 
Minories,  Attorneys  and  Solicitors.  June  26. 


LIST  OF  NEW  PUBLICATIONS. 


A  Digest  of  the  Law  of  Evidence  in  Crirotnid 
Cases.  By  H.  Roscoe,  Esq.  Price  1/.  U. 
boards. 

A  Treatise  on  the  Practice  of  the  Court  of 
Chancery,  with  an  Appendix  of  Forms  and 
Precedents  of  Costs,  adapted  to  the  last  New 
Orders,  and  an  Index  to  hoth  Volumes.  Bv  J. 
S.  Smith,  of  the  Six  Clerks'  Office.  Vol'  II, 
Price  \(U.  board". 

The  Equity  Pleader ;  comprisin&f  all  usual 
Forms  of  BUls,  Answers,  Pleas,  Demurrers, 
Interrogatories,  &c.  By  a  Chancery  Barrister. 
Price  4*.  6d,  boards. 

Reports  of  Cases  in  Bankruptcy,  in  the  Coo  rt 
of  Review,  &c.  By  £.  E.  Deacon  and  £.  Cbit- 
ty,  Bsqrs.    Vol.  IV.  Part  I.    Price  9*.  6//. 

Reports  of  Cases  in  the  Vice  Chancellor's 
Court.  ByN.  Simons,  Esq.  V0I.VL  Ptatl. 
Price  8#.6rf. 

A  Manual  of  the  Law  and  Practice  of  Regis- 
tration of  Voters  in  England  and  Wales,  under 
2W.  4,  c.  45;  more  especiaUy  adapted  to  the 
use  of  Local  Committees,  &c.  By  R.  C. 
SeweU,  Esq.    Price  4#.  boards. 

Tomlins's  Law  Dictionary,  explalninsf  the 
Rise,  Progress,  and  present  State  of  the  British 
l^w.  Fourth  edition,  embodying  the  whole  of 
the  recent  Alterations  in  the  Law.  By  T.  C. 
Granger,  Esq.    2  Vols.  4to.   Price  4/.  is.  bd^. 


1         To.,  Lincoln's  Inn  Picldt:  Cloiv^t  HuddenMd.  Jm» 

26;  ' 
BaitUin,  Jamet,  Tram,  Comwan,  Merchant.      Brvokingtc 

Co.,  LoinlMn-d  Street ;  Nicholat,  Truro.    Jnne  21.   ' 
Burnley,  John,  Wetherby,  Spofforth,  York,    Wood  Mer- 

chafit     IViglmwartk  &  Co.,  Gray**  Inn  :   Gamt,  LeeiU. 

June  2S. 
Barton;  Wm.,  8te«r«Tt  Street,  Spitftlftelda,  Slllc  ManQfkc- 

tnrer.     CnwJtr  8i  Co.,  Maof ion  Hoatc  Place :    Mjoek- 

ington,  Olt,  An,    June  SO. 
Borrow*,  Jtaac,  and  John  Burrowe,  Pfcradllly,  Cork  Cut- 
ters,    fdtrontifc  €o^  Paik  Place,  St.  Jame«*s:    Rhk' 

<R^,  Staines,  Middlesex :  T^r^MAail, Off.  As*.    June 80. 
Baylias,  Joseph,  Daventry,  Northampton,   Builder.     Hali 

k  Co.,  Great  James  Street,  Bedford  Row :    WvHU  & 

Co.,  Daventry.    July 3. 
Beiist>n,  Tho.,  York,  Chain  Maker  k  .^mlth.      SmUk,  Jun., 

York  :  RuMhworth,  York.    July  14.  -•  j      • 

Ctuter,  Tho.,  Berwick  Street,  Soho,  Tailor.      Green,  OS, 

Ass. :  King,  t.von's  Inn.    Jnne  19. 
Corthorn*  John  Hurkin,  Marrh,  Isle  ••f  Ely,  Cambridge^ 

Sliecp  Salesman.     Gem  8c  Co.,  Carey  Street,  Lincoln** 

Inn:  Ffker,  St.  Itcs,  Huntingdon.    June  19. 
Clark,  Wm.j  Kingston-upon-HuIl*  Hop  Merchant.     Wih 

ih'Mfoa,  Hull :    Meredith  &  Co.,  Linci»In's  Inn.    June^O. 
Clisby,  Ge«.,  Hungerford  Market,  Middlesex.  Com  Dealer 

k  Seedsman.    Giteoa^Off.  ^ss. :  M*  Lettd  k  Co.,  London 

Street.   Fenchurch  Street.    June  28. 
Chawiier,  Wan.,  Hiuckley,  Leicesier,  Tcal>ealer  &  Grocer. 

Slune,  Leicester:  Messrs.  Baiter,  Lincoln's  Inn  Fields; 

Messrs.  CowtltUk  Co.,  RInrkley.    JulvS. 
Cates,  John,  jun.,  Margaret  Street,  CSavendivh  Square,  Sur. 

geon  k  Apothecary.    A'Beckeik,  Golden  Square :  Cimrk, 

Off.  Ass.    July  7. 
Coats,  John  Carrer,  Baslnghall  Street,  Man  Milliner.    Ro- 

ftiM'itt,  Queen  Street  Place :  Tmrmuoul,  Off.  Ass.  July  14. 
Chennells,  J«»natlian,   Umehouse  Hole,   Wine  Merchant. 

Barker  k  Co.,  Mark  Lane :  GoUttmU,  Off.  Ass.  July  tf. 
Conpees,  Francis,  k  Wm.  Conpecs,  Luton,  Bedford,  Straw 

Hat  Manufecturers.    Tamerp  Clifford's  Inn:    Jotuuom, 

Off.  Ass.    July  17. 
Corbett,Tho.,  West  Ham.  Baiex,  Noneryman,  Seedsman^ 

k  Florist.       Grrea,  Off.  Ass. :    BoUon,  Austin  'FHan. 

July  17. 
Cole,  Wm.,  k  Henrv  Goodman,  Northampton,  Tailon  k 

Drapera        -  -    -      ...-*...         _      . 

Inn:   ' 


BANKRUPTCIES  SUPERSBDED. 

PrimJtme  19.  to  Julg  17,  1885,  both  MMm, 
witk  Dotea  mken  gozetteiL 

Gray.Bamnei  Forfeit,  New  Bond  Street,  Chemlst&Dranist. 
June  39. 


BANKRUPTS. 

Frvm  Jme  19.  to  J«/y  17.  1835,  hoth  ine/Mfee, 
witk  Date*  mkem  gazetted, 

Andrews,  Wm.  Heniy,  Plccadtlly,  Bookseller,  Statlnner 
k  Printaeller.  Oiteoa,  Off.  Ass. :  UetUf,  Clements  Inn. 
July  14. 


lison,  Wm.,  Taunton,  Somerset,  Tea  Dealer  k  Groctr. 

Fox,  nnsbory  Circns :    WkUmore,  Off.  Ass.    July  17. 
Bdlringer,  Wm.,  Millhank  Street,  Wcitmlnster,  Batcher. 

Jmu,  Off.  Asa. :    FenI,  Grett  Queen  Street,  Lincoln's 

Inn  Fields.   Jnne  19. 
Bnddock,John,  4  8am.  Barnes,  Oldham.  Lancaster,  Ma- 

cMnc  Maketa.     5r«Us  k  Co^  Birmincham :   ^ortoa  k 

Ca.,  Gray's  Inn  :  Rowlejf  k  Co.,  Manchester.    June  19« 
Brittain,  James,  Klngston-upon-Hull,  Hop  k  Seed  Mer- 
chant.    SAaw,  Ely  Place,  Holbom:    AicAoniMm.  Hull. 

Jane  19. 
Bdl,Jobn,  lb  Wm.  Stewait,  Fort  Street,  Spitalflelds,  Silk 

Manufacturers.       ftedson.    King  Street,    Chcapside: 

LaeHagtaa,Off.AM.    Jun«>2Sw 
Braimi.Jotra,  Jesse  Taylor,  &  Solomon  Briggs,    Hudden- 

fteldf  Yurk,  Fancy  Qoch  Manufacturers.     Rxkanb  k 


n.,  a  Henry  Goodman,  nortbamMon,  Tailon  k 
n,     Atuten  k  Co.,  Raymond  Buildings,  ISrayV 

Howes,  Northampton.    July  17. 

Deacon,  John,  Bemers  Street,  Oxford  Street,  Upholsterer. 

Gikeom,  Off.  Aas.:     BUhop,  Scijeantd'  Inn,  Chanceiy 


Clesc«r, 


J«ly7. 

Daniel,  Jeremiah,  Bath,  Coal,  Wood.  &  Timber  Merchant. 

MessM.  Bmi/bor,  Temple :  5(aUar«.  Bath.    July  10. 
Farbrother»  Edmund,  Oxford,  Wine  Merchant.    Barker  k 

Co,,  Mark  Lane :  Joluuoa,  Off.  Ass.    July  10. 
Falrclough,  Rob..  Farrington.  Lancaster,  Tanner. 

Staple  inn :  Jmnrang,  Preston.    Jnly  14. 
Fenwibk,  Nicholas,  North  Shields,  Nnrthumberhmd,  Com. 

roon  Brewer.    Owen  k  Co.,  Mincing  Lane :  D^le,  Nonb 

Shields.   July  17. 
Gray,  Wm.,  Lambeth  New  Market,  k  Umbeth  Mnnh, 

Surrey,  Cheesemonger  &  Baker .   .FVeeaiaN  k  Co. ^Cole- 
roan  Street :  GoldamOd,  Off.  Ass.   Jnne  19. 
OouRh,  Koh.,    Congressbury,  Somerset,    Land   Sarreyw. 

Clarice  k  Co„  Uncoln*   Inn  Fields :    PUUipe,  BristoL 

June  19. 
Gage,  John,  Dulverton,  Somerset,  Carpenter.      Beamttp 

Featherrtone  Buildings,  Holbom  .     Gaoeit,  Tiverton. 

June  19. 
Oreenway,  James,  Plymouth,  Devon,  MerdMnt.     Ticker, 

.  Exeter:  SAow,  Ely  Place.   June  28. 
Grace,  Wm.  Langley,  Eastcheap,  London,  Onuifc  Mer- 
chant.   ^Moti,  Off.  Ass. :  iVorli*,  Vintners' Hail,  Up. 

per  Thames  Street.     June  80. 
Goodwin,  John.  Battle*  near  Hastings,  Rnssex,  Innkeeper. 

r  Greaa,  Off.  Am. :  Vrnter  k  Co.,  Hasina  Lahe.   July  7. 
Grant,  Patrick,  k  John  Bell.  Strand«  Printers.     BtiAtn 

Off.  Ass. :     Bodgem  k  Co.,  Salisbury  Street,  Strand. 

July  14.   . 
pamtt,  Richw  Woodstock  Street,  Oxford  Street.  Lead  Men- 

chant.    GIAson,  Off.  Ass :  Carloa,  Chancery  Lane.   July 

Btmn,  Philip,  Bury  St.  Edmonds,  Suffolk,  Grocer  and 

Tallow  Chandler.    IFeynmai*,  Lower  John  Street,  OoMk 

en  Square.    June  19. 
Hancoek.  Bbeneaer,  Sheffield,  York,  Hackneyman.    BaOfa 

k  Ce.,  Chancery  Lane:   Sumtomne,  Sheffield.    Jnnn 

28. 
Hopewell,  Wm.,  Middleton  Place,  Lentoo,  Nottingham, 

Joiner  k  Builder.      Cmtmrigkt,  Nottteghamt    G^es^ 

Raymond  Buildings,  Cray's  Inn.   July  7. 
Honde,  Joseph,  Engldleld  Green,  Egham,  Surrey,  Grocer* 

Cora  Chandler,  k  General  Dealer.       Spimkh  Temple : 

iUeftiiv<«*.  Off.  Ass.   July  10. 
Bunt,  Rob.,  Spitalftelds,    Silk  Manufacturer.     Cr<m4er  k 

Co..  Mansion  House  Pla«>e:  CUark,  Off.  Ass.   Jnly  17. 
Inman,  Wm  ,  Birmingham,  Warwick,  Wire  Worker,   i^ew. 

con.  South  Square,  Gray's  Inn  :   iforrtsoa,  Birmingham. 

June  19. 
Imesun,  Heniy,  Tooley  Street,  Southwark,  Ironmonger. 

Betcker»  Off.  Ass. :  Wiwr,  Cheapside.    July  17. 
James,  Josrph  Gillam,  Bucklersbury,  London,  Wine  Mer- 
chant.    TWaer  k  Co.,  Basing  Lane,  Chcapaidt :  WkU- 

more.  Off.  Asa.    June  88. 
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Swdtn^. 


•-^^ 


Joa««,0«org(^  Leknter  Street,  Ltimter  Sopare,  Auction- 

eer  &  Picture  Dealer.      jBmbm,  Took'f  Court,  Cnrsitor 

Street:  QoUtmid,Ott,  Au,   J  one  80. 
Knowle*.  Francis,  Lawrence  Lane.  London,  Innkeeper  and 

Wine  Merchant.      Abbott,  Off,  Am.  :  Barker  k  Co., 

Mark  Lane.    July  14. 
Lea,  Charles,  Balgbton,  Hint,  Miller  It  Com  Dealer.  Black- 

ttock  k  Co.,  Temple:     Harptr,  Whitchurch,  Salqp. 

June  19.  ^  . 

Lee,  Peter,  Winchester.  Scrivener.     tUdgtr,  Winchester: 

Bfidgtr,  Plnsbury  Circus.    JuneSS. 
Lyndon.  Geo.  Wm.,  Gerraid  Street,  Soho,  Wholesale  Jew. 

eller.     Haywood  ^  Co^  Chancery  Lane :    Graham^  Off. 

Am.    June  26.  ..  « 

Lynan,  Wm.  Henry,  St.  Helens,  Lancaster,  Surgeon  and 

Apothecary.    BardaweU,  UTcrpool :   Btackaioek  k  Co., 

Tenaple.   June  SO.  ^        ..  „  .    ^ 

Lloyd,  Robert,  Birmingham,  Victualler.     Norton  k  Co., 

Gray's  lun  Square :  JSTorriioa,  Birmincham.    June  SO. 
Li?esey,Tho.,sen»  George  Livesey,  k  Tho.  Livesey,  jun., 

Cowpe,  Bury,  Lancaster,  Woollen  Manulkcturers.    Nor- 

fifl  k  Co.,  Great  Ormond  Street :   Hmiom,  Rochdale. 

June  80. 
we,  Geo.  John,  Stourbridge,  Worcester,  and  of  the  Cibr 

ot  Worcester,  MaU  Contractor  k  Horse  Dealer.    Smiik, 

Chancery  Lane:    HiU,    Kidderminster  a  Worcester. 

Largie,  John,  Liverpool,  Broker.  TkowMon,  Liverpool : 
CauKfo  k,  Coi,  Southampton,  Bttilding^  Chancery 
Lane.   July  7.  '.--_, 

Mealey,  John,  Cianboum  Street,  Leicester  Square,_Fringe 
Manufacturer.  Oliotr,  Chcapside:  Cmiiaa,  Off.  Aw. 
June  80. 

M'Coy,  Edward,  Well  Court,  Queen  Street,  London,  and 
of  Iroyii's  Place,  Hackney,  filddlesez,  StaUener.  KPtre, 
St.  Swithin's  Lane,  Lombard  Street.    Groten,  Off.  Am. 

1laiae,%aa.,  St.  John  Street,  Clerkenwell,  Curric^.  Brwiu, 

Tokenhousc  Yard.    JohMtoa,  Off.  Am.   July  S.     _  _ 
MInton,  Thoa.  Beak  Street,  Roent  Street,  Grocer  A  Tea 

Dealer.    TWte,  Great  RussellStreet,  Bloumsbury :  Gm- 

•«,  Off.  Ass.   July  7.  _  _  ^.    ^ 

Macknight,  James,  Oawley.8alop, Draper k Grocer.  ClarU 

kCo,,  Lincoln's  Inn  Fields:    BewMtt,  Wolverhamp. 

ton.   July  7. 
If  ackellar,  Daniel,  Broad  Street  Buildings,  Merchant.  PetU, 

Old  Broad  Street:  Ooldmud, Oft.  Au.   July  10. 
Iffnsselwhlte,  Thq«  Devixes.  WUU,  Saddler.     ITAtte,  Pew- 

sey,  Wilts:  mUier  kCo.,  Raymond  Buildings,  Gray's 

Inn.   July  17.  .  «  .. .         «    .        - 

]iicks,John,   Warwick,  Carpenter  &  Builder.    Bwburf  k 

Co.,  Warwick  k  Leamington :  ilCiyfteft  &  Co.,  Red  Lion 

Square.    July  17.  _  .  ,,         ..,^ 

Powell,  Henry.  Ncwington  Butts,  Surrey,  Linen  Draper. 

Bell k  Co:,Bom Churchyard :  Clark,  Off.  Ass.    June  10. 
Pickford,  Tho.,  Whltechapel,  Rectifier.       Bemett  k  Co., 

Scott* sYard,  Lombard  Street :  Jokmkom,  Off.  Am.  June 

19. 
Parker,  Henry,  Chichester,   Wine  and  Spirit  If erchant. 

Sawi^  k  Co.,  Chichester:  SovIm,  Great  James  Street, 

Bedford  Row.     June  19. 
Priestley,  Charies,  Fishergate,  York,  GUm  Manufhcturer. 

fymauom  k  Co.,   VeruUrn   Buildings,   Gray's  Inn : 

Blamckard,  k  Co.,  York.   June  19. 
Pearson,  Charles,  Greenwich,  Kent,   Manufacturing  Che- 

mltl.    Piwt*  k  Co.,  St.  S*ltl*\n»»  Lane :  Coiranw,  Off* 

A**,    J  unc  23. 
Price,  Alfred,  Piriial  C^artt  Fott^rt  Lane,  Chcapside,  Straw 

Bonnet  Maker.    Grfwa  IdikCo.^tla  pthal  ICoiirt^  Tti  rog- 

Pfwnalt,  JctlHi,  Mancticiier,  limkeepef.  fJruuoii  k  Ca,, 
MmncheAterr   W^lwL^ie^  k  Co.,  Clmncery  Lmne.  JunL>  W. 

PkriTp  Th^.,  Gre«^n  Street,  Tlieob*lil't  llo*d^  Tijlor  ^iid 
VicliMiller,  HniktT  k  C0.,  Km  ft  Road,  Bedford  Rrjw: 
GoUntU,  Oa.  Ah.    July  JO. 

BestelU  Wm.  Tho..  Budje  Row,  Watting  SttMt,  tud  of 
Bromley,  Mid(ik*e]t»  HiilU  Rubber  MnciiirjiEitiir^r,  and 
iJealer  in  India  Rubber*  Tribi,  Qmtt  Ku»iell  Strert, 
eiiwmtbury  ;    G^tittmid,  Od^  Am.    iamM. 

BaimtfrDftfJohniJiin^,  Mancbescrt,  Wine  luiij!  SpintMer- 
chanf.  A*iiat£:iam  k  Co,,  Bedr(>[d  Raw  :  Makinsom,  Man. 
cheiler.    JuTitlK.  _     ^        ,_, 

Rkhardaoflj  WalUT,    Kiug  Sti«l,  Coient  CarxTcn,  Wine 


Chartea 


Merchant.    Granw  Off.  Am.  :     JKodke  k  Co., 

Street,  Corent  Ganlen.   July  7. 
RhoMles,  Henry,  Mancheater,  Spirit  Dealer  It  YictoaUer. 

IFarr,  Southwark:  Moms  &  G>.,  Manchester.    July  7. 
Rutter,  Obadiah  Newell,  Lymtngton,  Southampton,  Wine 

k  Brandy  Merchant.    Tloawoa,  Rolb  Buildings,  ChMi- 

eery  Lane  :   Brown,  Lymington.    July  14. 
Stable,  Samuel  Montuue,  Fenchurch  Street,  Wine  Mer- 
TriU,  Great  Ruasell  Street, 


chant.    Greoai.  Off;  Ass.: 
Bloomsbury.    June  f9. 


Smith,  Robert,  Gravesend,  Kent,  Bricklayer  and  Builder. 

Groo»,Off.  Ass.:  SwUtkk  Co.,  Serte  Street,  Uncoln'a 

Inn.    June  2S. 
Simmons,   George,  King's  Croes,  St.  Pmcraa,  Middlesex, 

'iirgeon  k  Am>theGanr.     BekAer,  Off.  Am.  :   BiUmf» 
ing  Street,  Cheapslde.    JuneSS. 


Snrgeon 

King  St  .  .  . 

Somers,  James,  Oxford  Street,  Cheesemonger  k  PMk  But- 
^-    *  -••!•,  Pun 


Godsdea,  Fumi?al's  Inn. 


Cher.       Bekktr,  Ot,  Am.: 

June  SO. 
Shepley,  Frederick,  Famham,  Surrey,  Hop  Dealer. 

Off. Am.:  PAOUK  Walbrook.    June 80. 
Seijeant,  John,  Liverpool,  Windov  Blind  Manulhctorcr. 

X>eaii.PalsgraTe  Place,  Temple  Bar:  Gr<;gory,  LIverpooL 

Solloway,  John,  Leamington  Priors,  Warwick.  Innkeeper. 

Forter  k  Co.,  New  Court,  Temple :  ATorrii^  Warwick. 

July  S. 
Sierers,  BruMt  George  Frederick,  Carpenter  Street,  Mount 

Street.  Grosrenor  Square,  A  Upper  Ranelagh  Street, 

Belgrade  Square,  Coal  Merchant.     Gorea,  Sooth  Mol- 

ton  Street:   Cfsrlc,  Off.  Am.    July  7. 
Sternberg,  Geo.,  Coleman  Street,  Merchant.    Plattt,  South. 

ampton  Buildings,  Chancery  Lane :  TWfaead,  Off.  Aas. 

Southern,  Rich.  Pollitt,  Heaton  Norris,  Lancaster,  Wheel- 
Wright.  Ceppocic  k  Co.,  Stockport:  Coppec*,  Furni- 
▼el's  Inn.    July  7.  ^ .        .„.,,. 

SoUoway,  John,  Uamington  Priors,  Warwick.  Innkeeper. 
Porter  k  Co.,  Temple  :  Morris.  Warwick.   July  14. 

Tapscott,  Geo.,  Ottery  St.  Mary,  Dewi,  Cumer.  Mesais. 
^tt^ool.  Temple:     Guflnr*  Co.,  Exeter.    June  19. 

Turner.  Geo.  Exton,  Cheltenham,  Gloucester,  AucUoneer 
k  ComraiMion  Agent.       Meatlr,  Great  Surrey  Street: 

Turl2r^£?,'*Coselle'y;  sidgley,  Staflbrd,  g[««>  Cwrier. 
li^hUekouee,  Cwtle  Street,  Holborn:  HoUea^,  WeM 
Bromwich.    July  7. 


Bromwich.    July/.        „-_,,«.    t. «       -   *«u^i 
Tuffhell,  Nathaniel.*  Sam.Toffhell.  York  Street,  MMd^ 
set  Hospiul,  Meltersk  Tallow  Chandlers.       I>*4e, 
Great  Russell  Street :  Crsjam,  Off.  Am.    Julv  10. 
TTiompson,  Rich..  Sur  Court,  Br»d  Street^ndon,  Ware- 
houseman.   SteoeM  k  Co,  Utile  St.  Thomas  ApoaUe. 

JoAason,  Off.  Ass.   July  17.  

Wilson,  Tho.,  Barnard's  Inn,  Holborn.  Money  Scnvener 
&  Builder.    Cortow,  Chancery  Lane :   Gaaaan,  Off.  Aai. 

June  19.  ..  ..     «  w.  m^^ 

White,  Tho.,  Kingston-upon-Hull.   Grocer.     Ligkf^^t  k 

Co.,  Hull:  IVmlnMlefkCo.,  Chancery  Lane.    June  19. 
Wood.  John  MarUn,  Norwich.  Painter.  Gluin,  Plumber, 

k  Paper  Hanger.    TVvlor,  Featherstone  Buildings,  HoU 

bom:  SitiMer,  Norwich.   June  19- 
Wrieley.    Joseph   Knowl,   Saddlewotth,   York,    Woollen 

fiSli  MercSant  k  Manulkciurer.       F«a  ^axisn.  OM 

Jewry  :  Joco«i*&  Co.,  Huddenfteld.    June  28. 
Wallis.  John,  Tooley  Street,  Surrey,  Linen  Draper.    Orara, 

Off.  Am.:   Jones,  Siae  Lane.    June  38. 
Whltelocks,  JamM.  Watnall.  Notlingham,  BrickUm  and 

Builder.     AMten  k  Co.,  Raymond  Buildings,  Gray^ 

inn  :  Pff«f  k  Co.,  Nottingbam.    June  38. 
Watton,  John,  Upper  Bedford  Place,  Surgeon  4  Apothe. 

cary.    GiAsoa,  Off.  Ass. :  Weetron  k  Co.,  Great  James 

Sireet,  Bedford  Row.    July  8.  «    ,     „ 

White.  Bei^.,  Beading,  Berks.    Printer,  Bookseller,  and 

Stationer.     Pbrd,  Great  Queen  Street,  Lincoln's  Inn 

Fields:  HTUlMore, Off.  Am.    July  7. 
Whitington,  Geo.  Thomas,  New  London  Street,  MerchanU 

Jbbott,  Off.  Am.:     Preema»  k  Co.,   Coleman  Street. 

July  17. 
Young,  Tho.,  Newcastle-upon-iyne,  Grocer.    Gttton,  New- 

cMtle.upon.Tyhe :  Swaint  k  Co.,  Frederick*k  Flaccb  014 

Jewry.  June  36. 
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HORAT. 


ON  LIMITATIONS  TO  THE  SEPA- 
RATE USE  OF  A  WOMAN. 


The  subject  of  limiting  property  to  the 
separate  use  of  married  women  has  repeat- 
edly occupied  our  attention  of  late.  The 
cases  of  Newton  v.  Reid,^  Wbodmeston  v. 
Walker,^  and  the  more  recent  case  of  Mas- 
sey  ▼.  Parker/^  have  almost  entirely  altered 
the  former  law  on  this  head ;  and  we  have 
therefore  taken  every  opportunity  to  state 
all  the  cases  at  length,  and  to  consider 
their  effect  on  the  practice  of  Conveyan- 
cing.d  Two  cases  have  just  been  reported, 
boti^  decided  by  the  present  Vice  Chancel- 
lor, which  it  is  now  our  duty  to  consider ; 
and  it  will  be  seen  that  that  learned  Judge 
does  not  seem  disposed  to  alter  or  qualify 
his  opinion,  already  expressed  in  Newton  v. 
Reid,  but  rather  to  adhere,  not  only  to  that, 
but  to  the  opinions  expressed  by  Lord 
Brougham,  L.  G.,  in  WoodmestonY.  Walker, 
and  by  Sir  C.  Pepys,  M.  R.,  in  Massey  v. 
Parker,  We  sludl  make  no  apology  for 
stating  these  cases  fully,  considering  the 
importance  of  the  subject. 

In  the  first,^  which  was  heard  on  the  1 6th 
of  April,  1 834,  the  circumstances  were  as 
fottows: 

By  the  settlement  made  in  contemplation 
of  the  marriage  between  Robert  Giveen  and 
Caroline  Lambert,  dated  the  26th  of  July 
1824,  the  lady  assigned  and  transferred  to 
trustees,  a  messuage  in  Wimpole  Street, 
and  certain  sums  of  money  and  stock,  in 
trust,  after  the  marriage,  to  receive  the  in- 
come of  the  trust  property  during  her  life, 
and  pay  the  same  into  her  hands,  for  her 
own  sole  and  separate  use  and  benefit,  or 
as  she  should  by  writing  under  her  hand, 

•  4  Sim.  141.  b  2  Russ.  &  Myl.  197. 

«2Myl.&K.  181. 

<>  See  6  L.  O.  491 ;  7  L.  O.  113 ;  9  L.  O. 
228.  290;   and  nnte,  122. 

^Knight  V.  Knight,  6  Sim.  121. 
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notwithstanding  her  coverture,  direct  or  ap- 
pointy  but  no  payment  to  be  made  by  anti- 
cipation, or  before  the  same  should  become 
due.  And  it  was  declared  that  the  said  in- 
come should  not  be  subject  or  liable  to  the 
power,  control,  debts,  forfeiture,  intermed- 
dling, engagements,  or  incumbrances  of 
Robert  Giveen  her  intended  husband,  in 
any  manner  whatsoever,  and  that  the  re- 
ceipt or  receipts  of  CaroUne  Lambert,  sign- 
ed with  her  own  hand,  or  of  such  person  or 
persons  as  she  should  appoint  in  writing, 
should,  from  time  to  time,  be  a  good  and 
sufficient  discharge  or  discharges  for  the 
same ;  and  from  and  immediately  after  her 
decease,  in  case  Robert  Gxveen  should  sur- 
vive her,  in  trust  to  permit  and  suffer  him 
to  receive  and  take  such  income,  for  his  life, 
and,  from  and  after  the  decease  of  the  sur- 
vivor of  them,  in  trust  for  the  benefit  of  afl 
and  every  the  children  or  child  of  Caroline 
Lambert  by  Robert  Giveen  or  any  future  hus- 
band, after  his  decease,  in  manner  following: 
(that  is  to  say)  in  case  there  should  bebut  one 
such  child  of  Caroliae  Lambert  by  Robert  Gi- 
veen, or  any  future  husband  as  aforesaid,  the 
whole  of  such  trust  premises,  and  the  income 
thereof,  to  belong  to  such  child,  and  to  be 
vested  in  him  or  her  at  the  usual  periods, 
and  to  be  transferred  or  assigned  to  him  or 
her,  at  the  same  time,  if  the  same  should 
happen  after  the  decease  of  the  survivor  of 
them  the  said  Robert  Giveen  and  Caroline 
Lambert ;  but  if  the  same  should  happen  in 
the  life-time  of  them  or  the  survivor  of 
them,  then  immediately  after  the  decease 
of  such  survivor :  and  if  there  should  be  two 
or  more  children  of  Caroline  Lambert  by 
Robert  Giveen  her  intended  husband,  or 
any  future  husband,  then  the  whole  of  such 
trust  premises,  and  the  income  thereof,  to 
be  for  the  portions  of  such  two  or  more 
children,  and  to  be  divided  between  or  a- 
mong  them  in  equal  shares,  and  the  shares 
to  be  vested  in  them  respectively  at  the 
usual  times,  and  to  be  transferred  or  as- 
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signed  to  them  at  the  same  times,  if  the 
same  should  happen  after  the  decease  of  the 
survivor  of  Robert  Oiveen  and  Caroline 
Lamhert,  but  if  not,  then  immediately  after 
the  death  of  the  survivor :  and  in  case  there 
should  be  no  child  or  issue  of  Caroline  Lam- 
bert iivho,  under  the  trusts  thereinbefore  de- 
clared, should  become  entitled  to  a  vested 
interest  in  the  trust  premises,  then  in  trust 
that  the  trustees  should,  after  the  decease 
of  the  survivor  of  Robert  Giveen  and  Caro- 
line Lambert,  his  intended  wife,  stand  pos- 
sessed of  the  trust  premises,  in  trust  for 
such  persona,  &c.  as  Caroline  Lambert,  not- 
withstanding her  coverture,  bf  her  vill 
(which  notwithstanding  her  coverture,  she 
was  thereby,  and  by  the  said  Robert  Gi- 
veen, her  intended  husband,  authorized  and 
empowered  to  make)  should  bequeath  the 
same,  and  in  default  of  such  bequest,  in 
trust  for  the  next  of  kin  of  Caroline  Lam- 
bert, as  if  she  had  died  ti/eme  sole,  or  had 
not  been  married,  according  to  the  statute 
of  distributions.  Mrs.  Giveen  having  sur- 
vived her  first  husband,  married  Mr.  Knight, 
who  filed  his  bill  to  obtain  possession  of  the 
trust  premises. 

The  Vice  ChanceUor  said :— ''  The  settle- 
mentdoes  not  contain  any  declaration  of 
trust  in  favor  of  this  lady,  in  case  her  in- 
tended husband  should  die  in  her  life-^time. 
The  first  limitation  is  to  the  trustees,  in 
trust,  during  the  life  of  Caroline  Lambert, 
to  receive  the  interest,  dividends,  and  annu- 
al produce  of  the  trust  property,  monies, 
stocks,  funds,  and  securities,  and  pay  the 
same  into  the  hands  of  the  said  Caroline 
Lambert ;  and  the  trust  next  declared  is  to 
take  effect  from  and  immediately  after  the 
decease  of  the  said  Caroline  Lambert.  So 
that  there  is  no  expression  of  trust  for  her, 
during  that  part  of  her  life  that  might  en- 
dure beyond  the  life  of  her  intended  hus- 
band. Consequently  we  must  look  at  the 
first  words  in  the  settlement  as  constituting 
a  trust  for  the  whole  of  her  life.  Then 
words  of  modification  and  restriction  are 
added :  *'  To  and  for  her  own  sole  and  se- 
parate use,  or  as  she  shall,  by  writing  under 
her  hand,  notwithstanding  her  coverture, 
appoint,  but  no  payment  to  be  made  in  an- 
ticipation, or  before  the  same  shall  become 
due/*  The  words,  "  notwithstanding  her 
coverture,"  must  mean  the  coverture  then 
in  contemplation :  and  then  it  is  declared 
that,  "  the  said  income,  interest,  dividends, 
and  annual  produce,  shall  not  be  subject  or 
liable  to  the  power,  control,  debts,  inter- 
meddling, or  engagements  of  the  said  Ro- 
bert Givera,  her  intended  husband."    That 


clause,  manifestly  alludes  to  the  intended 
coverture.  It  appears  to  me,  therefore,  on 
tke  face  ef  this  instrument,  that  all  the 
machinery  by  which  the  income  of  the  trust 
property  is  secured  for  the  separate  use  of 
^is  lady,  without  anticipation,  was  intro- 
duced into  the  settlement  with  reference  to 
to  that  marriage  only,  which  she  was  then 
about  to  contract.  Whatever  may  be  thought 
of  Newton  v.  Reid,  it  is  supported  by  the 
decision  of  the  Lord  Chancellor  in  Wood- 
meston  v.  Walker.  In  my  opinion,  this  is 
the  case  of  a  trust  created  for  the  life  of  this 
lady,  with  limitations  and  restrictions  which 
were  binding  during  her  marriage  with  her 
first  husband,  hut  not  beyond  it ;  and,  con- 
sequently, her  present  husband  is  entitled 
to  receive  and  dispose  of  the  trust  property 
during  the  coverture.*' 

It  will  be  seen  that  his  Honour  Sd  not 
advert  to  the  expressions  in  the  settlement 
to  children  by  a  future  husband,  but  dwelt 
only  on  the  portion  of  the  settlement  which 
applied  to  the  interest  of  the  wife  m  the  m- 
oome  of  the  trust  property.  It  will  also  be 
noticed,  that  he  mentioned  tiie  cates  of 
Newton  v.  Reid,  and  Woodmeston  ▼.  Walker, 
without  disapprobation. 

The  second  case  '  was  heard  as  late  as 
the  20th  of  January.  In  that  case  the  tes- 
tator charged  his  lands  with  the  payment  of 
10,000/.,  Baibadoes  currency,  at  lawful  in- 
terest from  the  time  of  his  death,  to  the  use 
that  the  actual  inter^t  to  accrue  thereoa, 
should  be  for  the  sole  and  separate  use  of  his 
daughter,  Jane  Abel  Lane,  the  wife  of  John 
Bradford  Lane,  for  her  life,  free  and  inde- 
pendentiy  of  tiie  debts,  control,  or  engage- 
ments of  her  kusbtmd,  and  for  which  her  re- 
ceipt alone  should  be  a  discharge.  Mr.  Lsae 
survived  the  testator,  but  died  leaving  his 
widow  surviving,  who  afterwards  intermar- 
ried with  the  plsiAtiff,  who  filed  a  bill  pray- 
ing that  the  sum  of  10,000/ ,  Barbadoes 
currency,  might  be  paid  to  him;  to  whicha 
demurrer  was  put  in. 

Mr.  Knight  and  Mr.  Blenman,  in  support 
of  the  demurrer. 

There  is  no  case  that  decides  that  an  en- 
during trust  may  not  be  created  fur  tbe 
separate  nse  of  a  married  woman.  Hiere 
is  a  dictum  to  that  effect  in  Masseg  v.  Por- 
ker, 2  M.  &  K.  174  ;  but  it  was  extra  judi- 
cial :  the  point  decided  was,  that  the  lan- 
guage of  the  will  did  not  create  a  trust  for 
the  separate  use  of  the  testatrix's  grand- 
daughter. Woodmeston  v.  Walker,  2  Buss. 
&  M.   197,  merely  decides,  that  where  a 

'  Benson  v.  Benmm,  6  Sim.  126. 
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trust  is  created  for  the  separate  use  of  a  sin^ 
gle  woman,  with  a  clause  against  anticipa- 
tion, she  may  adienate  the  property  before 
marriage.  In  Barton  v.  Briscoe,  Jac,  Rep. 
603,  it  was  decided,  that  the  clause  restrain- 
ing a  married  woman  from  anticipating  her 
separate  property,  operates  during  the  con- 
tinuance of  the  coverture  only,  Tliat  clause 
is  of  modem  invention  ;  and  trusts  for  the 
separate  use  of  married  women,  and  res- 
traints on  alienation  by  them,  are  wholly 
independent  of  each  other.  Acton  v.  White, 
1  Sim.  &  Stu.  429  ;  Adamson  v.  Armitage, 

19  Ves.  416;  V.  Lyne,   1  Yo.  562; 

and  Anderson  v.  Anderson^  2  M.  &  K.  427; 
are  all  of  them  cases  in  which  the  clause 
against  anticipation  would  have  been  in- 
operative; but  effect  was  given  to  the  trust 
for  separate  use. 

Mr.  Kindersley  and  Mr.  Chandless  for 
the  will.  Iliere  are  two  points  in  this  case, 
on  either  of  which,  if  we  are  right,  this  de- 
murrer must  be  overruled  :  1st.  by  the  lan- 
guage of  the  will,  the  exclusion  of  the 
marilal  right  is  confined  to  J.  B.  Lane,  and 
is  not  extended  to  a  second  husband.  The 
dicta  in  Massey  v.  Parker ;  and  the  decisions 
in  Tyler  v.  Lake,  4  Sim.  144.  and  2  Russ. 
&  M.  183  ;  and  Knight  v.  Knight,  6  Sim. 
121 ;  show,  that  in  order  to  exclude  the 
marital  right,  the  intention  must  be  clear. 
Here  the  testator  charges  his  plantation, 
called  Windsor,  with  the  payment  of 
10,000/.,  "  the  interest  to  be  for  the  sole, 
separate,  and  exclusive  use  and  benefit  of 
my  daughter,  Jane  Abel  Lane,  the  wife  of 
John  B.  Lane,  for  and  during  her  natural 
life,  totally  free  and  independent  of  the 
debts,  control,  or  engagements  of  her  hus- 
band." This  plainly  excludes  the  marital 
right  of  that  husband  only  whom  the  testa- 
tor has  just  named.  2dly.  Supposing  that 
there  was  an  intention  apparent  on  the  face 
of  the  will,  to  exclude  the  marital  right,  not 
only  of  J.  B.  Lane,  but  of  all  future  husbands 
of  this  lady,  that  intention  could  not  prevail. 
Thet^'odecisivecases  on  this  point,  are  Wood- 
^ston  V.  Walker,  and  Massey  v.  Pan|yr. 
The  reasoning  of  the  Master  of  the  Nolls 
in  the  latter  case,  is  extremely  important. 
See  2  M.  &  K.  182.  And  though  it  was 
said  that  the  opinion  expressed  by  that 
learned  Judge  was  extra-judicial,  because 
the  words  of  the  will  were  not  sufficient  to 
exclude  the  marital  right ;  yet  his  Honor 
^Id,  that  if  the  intention  to  give  the  income 
of  the  property  for  the  separate  use  of  the 
grand-daughter  had  been  sufficiently  ex- 
pressed, sffll,  upon  principle,  he  should  have 
liad  no  doubt  that  the  right  of  the  husband 


was  not  excluded.     In  Adamson  v.  Armit- 

age,  Anderson  v.  Anderson,  and ■  v. 

Lyne,  the  question  was  not  brought  to  the 
attention  of  the  Court.  The  law  was  taken 
to  be  settled,  and  the  point  here  raised  was 
not  discussed. 

After  further  argument  (to  which  we  shall 
hereafter  advert,)  the  Vice  Chancellor  said : 
**  I  should  be  extremely  unwilling  to  decide 
upon  the  second  point,  unless  I  were  obliged 
to  do  so.    The  language  of  the  will  in  this 
case  relieves  me  from  that  necessity :  for  I 
think  that  the  words  of  the  will  must  be 
taken  to  create  a  gift  for  the  separate  use  of 
this  lady,  during  the  life  of  her  first  husband 
only.     The  testator,    after  chargiikg    his 
plantation  with  the  10,000/.,  directs  the  an- 
nual interest  to  be  to  and  for  the  separate 
use  of  his  daughter  Jane,  the  wife  of  John 
Branford  Lane,  for  her  life,  totally  free  and 
independent  of  the  debts,  control,  or  en- 
gagements of  her  husband.     This  means, 
according  to  the  plain  sense  of  the  words, 
her  husbuid,  /.  B.  Lane,  and  no  other  per- 
son.    The  will  then  proceeds  as  foHows : 
"  And  from  and  after  the  death  of  my  said 
daughter,  Jane  Abel  Lane,  I  do  give  and 
bequeath  and  dispose  of  the  said  sum  of 
10,000/.  unto  and  amongst  all  and  every  the 
children  of  tny  said  duughter  by  her  said 
husband,  the  said  /.  B,  Lane"    That  fixes 
the  testator's  meaning  to  be,  the  husband  - 
whom  he  had  before  spoken  of.     The  will 
then  goes  on  thus :  "  Save  and  except  the 
child  who  shall  be  entitled  to  and  become 
possessed  of  Castle  Grant  plantation,  situ* 
ate  in  the  parish  of  St.  Joseph  in  this  island, 
and  of  which  the  said  John  Branford  Lane 
is  now  seised  and  possessed  for  the  term  of 
his  natural  life,  to  be  equally  divided  be- 
tween and  amongst  them,  share  and  share 
alike,  at  the  age  of  twenty-four  years,  if 
sons,  and  at  the  said  age  of  twenty-four 
years  or  day  or  days  of  marriage,  if  daugh- 
ters, whichever  event   shall  first  happen ; 
and  should  any  or  either  of  the  children  of 
my  said  daughter,  being  a  son  or  sons,  de- 
part liiis  life  under  the  said  age  of  twenty^ 
four  years.  or>  being  a  daughter  or  daugh- 
ters,   shall    depart    this  life    under    the 
said  age  of  twenty-four   years    and  un- 
married, then  and  in  such  case  the  part, 
share,  and  proportion  of  him,  her,  or  tliem  * 
so  dying,  shall  go  to  and  be  equally  divided 
amongst  his,  her,  or  their  surviving  brothers 
and  sisters,  and  be  paid  at  the  same  time  ' 
with  his,  her,  or  their  original  part,  share, 
and  proportion.     Provided  always,  and  my 
will  and  meaning  is,  that  in  such  survivor- 
ship, the  child  tsdung,  or  being  entitled  to 
S2 
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take  the  said  Castle  Grant  plantation,  shall 
not  be  included  or  partici'i^ate  therein :  and 
should  it  so  happen  that  all  the  children  of 
the  said  Jane  Abel  Lane  shall  depart  this 
life,  being  sons,  under  the  age  of  twenty- 
four  years,  or  daughters,  under  that  age 
and  unmarried,  then  I  do  direct  that  the 
said  sum  of  10,000/.  shall  sink  in  my  said 
plantation  called  Windsor,  for  the  benefit 
of  my  son  Thomas ;  or  should  it  happen 
that  there  should  be  survivor  of  the  children 
of  my  said  daughter,  and  such  survivor 
should  take  or  be  entitled  to  take  the  said 
Castle  Grant  plantation,  in  such  case  the 
said  sum  of  10,000/.  shall  not  go  or  belong 
to  such  survivor,  but  the  same  shall,  in 
manner  as  aforesaid,  sink  in  the  said  planta- 
tion for  the  benefit  of  my  said  son  Thomas 
and  his  heirs.  And  I  do  direct,  and  my 
will  and  meaning  is  that,  should  any  or 
either  of  the  children  of  my  said  daughter 
attain  the  age  of  twenty-four  years,  being 
a  son  or  sons,  or  being  a  daughter  or 
daughters,  attain  that  age  or  be  married  in 
her  lifetime,  that  his,  her,  or  their  part, 
share,  and  proportion  in  the  said  sum  of 
10,000/.,  shall  be  a  vesjbed  interest,  al- 
though the  payment  thereof  be  postponed 
until  after  her  death,  save  and  except  the 
child  who  shall  take  or  be  entitled  to  take 
the  Castle  Grant  plantation,  who,  as  I  have 
hereinbefore  declared,  is  not  to  participate  in 
the  said  sum  of  10,000/.;  but  if,  at  the 
time  of  the  death  of  my  said  daughter, 
any  or  either  of  her  children  enti- 
tled as  hereinbefore  directed,  to  a  part, 
share,  or  proportion  of  the  said  sum  of 
10,000/.,  shall  not  be  of  the  age  of  twenty- 
four  years,  if  sons,  and  shall  not  be  of  the 
like  age  or  married,  if  daughters,  then  I  do 
direct  that,  until  those  events  shall  happen, 
the  annual  interest  to  accrue  on  the  said 
sum  of  10,000/.  shall  be  paid,  applied,  and 
disposed  of  for  and  towards  their  main- 
tenance and  education,  in  the  proportion  of 
their  respective  shares  of  and  in  the  said 
principal  sum  of  10,000/."  It  seems,  there- 
fore, that  the  testator  took  it  for  granted 
that  the  husband  would  outlive  his  daughter, 
and  that  it  never  occurred  to  his  mind  that 
his  daughter  might  survive  her  husband.  I 
am  not,  therefore,  under  the  necessity  of  de- 
ciding the  second  point,  for  I  am  of  opinion 
that,  by  the  words  of  this  will,  no  trust  was 
created  for  the  separate  use  of  this  lady,  ex- 
cept during  her  marriage  with  J.  B.  Lane. 
In  the  argument  of  the  case  the  question 
was  discussed,  whether  an  unmarried  woman 
could  be  protected  in  equity  by  creating  a 
trust  for  her  separate  use ;  and  the  Vice-  . 


Chancellor  seemed  rather  inclined  to  con- 
sider that  she  could  be  so  protected,  and 
said  that  Newton  v.  Reid  did  not  interfere 
with  that  question ;  however  this  point  was 
not  decided.  It  would  certainly  be  con- 
trary to  all  former  opinions  on  the  subject, 
to  hold  that  she  could  not. 

We  now  leave  this  very  important  sub- 
ject, with  the  hope  that  it  may  come  before 
a  higher  tribunal,  and  that  rules  may  be 
laid  down  which  will  enable  practitioners 
to  advise  their  clients  with  some  certainty. 
At  present  the  state  of  the  law  is  such  that 
it  is  very  difficult  to  know  what  limitations 
would  be  supported  by  the  Courts. 


REVIEW. 

A  Treatise  on  the  Practice  of  the  Court  of 
Chancery,     With  an  Appendix  of  Forms 
and  Precedents  of  Costs,  adapted  to  the 
last  New  Orders;  and  an  Index  to  both 
Volumes.     By  John  Sidney  Smith,  of  the 
Six  Clerks'  Office.      London :  Saunders 
and  Benning. 
We  noticed  the  first  volume  of  Mr.  Sid- 
ney Smith's  Chancery  Practice  some  time 
ago  (see  vol.  7,  p.  185).  The  second  volume 
has  just  been  published,  and  completes  the 
work.     We  think  Mr.  Smith  has  executed 
his   task  with   care  and  ability.     He  has 
stated  the  practice  in  the  various  points 
which  we  have  had  an  opportunity  of  ex- 
amining, with  accuracy  and  clearness ;  and 
has  furnished  many  practical  directions  of 
a  valuable  nature  winch  we  do  not  recol- 
lect to  have  seen  in  any  other  worfc.     It 
would  be  out  of  place  to  give  any  lengthen- 
ed extracts,  but  it  is  due  to  the  Author  to 
state  the  following  from  his  preiBiu^e : 

••  In  the  first  volume,  I  have  traced  the  pro- 
gress of  a  Chancery  suit,  from  its  commence- 
ment to  a  decree,  noticing  such  interlocutory 
matters  us  usually  arise  durinf?  that  period  of 
a  cause.  The  pre:}ent  volume  explains  the 
mann^^r  in  which  a  decree  is  varied  or  cor- 
rected, and  the  several  proceedings  necessary 
to  satisfy  the  inquiries  directed  by  it,  and  to 
brin^  the  suit  to  a  conclusion.  In  investiga- 
ting these  subjects,  I  have  been  led  to  consider 
the  course  of  proceeding  on  a  petition  of  ap- 
peal ;  or  of  rehearing ;  on  an  appeal  to  the 
House  of  Lords  ;  on  a  bill  of  review ;  or  on  a 
bill  io  the  nature  of  a  bill  of  review ;  also  the 
steps  necessary  to  be  taken  where  an  issue,  a 
case,  or  an  action  has  been  directed,  and  the 
proceedings  of  the  most  frequent  occurrence 
m  the  master's  office,  together  with  the  man- 
ner in  which  a  master's  report  may  be  ex- 
cepted to,  or  confirmed ;  and  the  suit  heard 
on  further  directions.  To  these  I  have  added 
a  chapter  on  the  practical  part  of  the  subject 
of  an  award.  '\' 
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''The  original  plan  of  this  work  has  been 
extended,  by  the  addition  of  an  appendix  of 
Forms,  and  precedents  of  Bills  of  Costs,  adapt- 
ed to  the  alterations  made  by  the  New  Orders. 
I  have  been  induced  thus  to  extend  my  trea- 
tise,  at  the  request  of  several  of  my  profession- 
al fHends,  as  well  as  in  consideration  of  the 
importance  of  technical  accuracy,  in  many  of 
the  formal  proceedings  of  a  suit.  An  ap- 
parently trining  mistake  often  involves  most 
serious  results,  as,  for  example,  by  an  error  in 
an  affidavit  nf  service,  a  party  may  escape  an 
attachment,  while  an  irregularity  in  the  caption 
of  an  answer  may  expose  a  defendant  to  the 
consequences  of  a  contempt.  In  selecting  the 
forms,  I  have  confined  myself  chiefiy  to  those 
where  accuracy  is  of  paramount  importance, 
and  where  the  adaptation  of  such  forms  to 
ordinary  cases  is  simple,  and  have  preferred 
those  which  are  required  by  solicitors  in  the 
country,  as  their  facilities  for  information  are 
abridged  by  their  distance  from  the  courts. 
With  this  view  I  have  inserted  the  forms  of 
the  different  captions  to  answers  sworn  before 
commissioners  in  the  country ;  the  returns  to 
commissions  to  assign  a  guardian,  or  for  the 
examination  of  witnesses,  or  to  take  the  ex- 
amination of  a  party ;  the  headings  of  deposi- 
tions and  examinations ;  the  forms  of  affidavits 
of  services  of  process,  and  the  returns  to  writs 
issuing  out  of  Chancery.  To  secure  accuracy 
in  these  forms  I  have  submitted  them  to  the 
different  officers  of  the  Court  whose  duty  it  is 
to  examine  into  their  correctness,  before  they 
are  acted  upon.  The  biUs  of  costs  have  been 
prepared  with  a  view  of  assisting  the  junior 
members  of  the  profession  in  making  out  their 
<;harges,  and  for  that  purpose  are  accompanied 
with  explanatory  notes.  The  kindness  of  my 
professional  friends  has  enabled  me  to  publish 
several  recent  unreported  cases,  the  fidelity  of 
which  may  be  relied  upon,  as  they  have  been 
abstracted  from  the  papers  in  the  cause,  or 
from  the  registrar's  book." 

We  think  Mr.  Smith,  has  here  fiedthfully 
represented  the  nature  of  his  labours ;  and 
we  shall  now  present  a  short  analysis  of  the 
contents  of  the  volume,  which,  along  with 
the  former  publication,  will  shew  our  read- 
ers that  no  part  of  the  duties  of  the  Chan- 
cery Practitioner  has  been  left  untouched. 

1.  Introductory  matter.  2.  Enrolment 
of  a  Decree  or  Order.  3.  Proceedings  to 
correct  or  vary  a  Decree  or  a  Decretal  Order. 
4.  Rehearing  and  Appeal  to  the  Lord  Chan- 
cellor. 5.  Appeal  to  the  Lords.  6.  Bill  of 
Review.  Staying  proceedings  under  a  De- 
cree or  Decretal  Order,  7.  Proceedings  by^ 
a  party  coining  within  the  jurisdiction  after 
the  Decree.  8  Issues  from  the  Court  of 
Chancery.  9.  Action  at  Law.  10.  Case 
at  Law.  1 1 .  Proceedings  in  the  Master's 
Office.  1 2 .  The  manner  of  taking  Accounts 
in  the  Master's  Office.  13.  Interrogatories 
for  the  examination  of  a  party.     14.  Kxa- 


mination  of  a  party  in  the  Master's  Office. 
15.  The  manner  of  taking  Evidence  in  the 
Master's  Office.  16.  General  proceedings 
in  the  Master's  Office.  1 7 .  Sales  before  the 
Master.  18.  Substituted  Purchaser.  19. 
Proceedings  to  compel  the  Completion  of  a 
Purchase.  20.  Re-sale.  21.  Sale  by  Pri- 
vate Contract.  22.  Sale  of  old  Materials. 
23.  Sale  of  Timber.  24.  Sale  of  Chambers. 
25.  Purchase  with  Trust  Property.  26, 
Opening  the  Biddings.  27.  Lease  granted 
under  the  sanction  of  the  Master.  28.  Ad- 
ministration of  Assets.  29.  Legacies  and  An- 
nuities. 30.  Interest.  3 1 .  Inquiries  before 
the  Master.  32.  FOing  Report.  33.  Con- 
firming Report.  34.  Exceptions  to  the 
Master's  Report.  35.  Payment  of  Money 
into  Court  after  the  Decree.  36.  Further 
Directions.     37.  Award. 

Such  is  the  general  scope  of  the  work,  to 
which  is  appended  all  the  requisite  practical 
forms.  Several  useful  obser\'ations  are 
interspersed  amongst  the  precedents  of  Bills 
of  Costs.  We  shall  conclude  with  the  fol- 
lowing extracts  from  the  introduction  to 
that  part  of  the  volume. 

"  There  are  three  leading  modes  of  taxing 
costs :  the  firrit,  as  between  party  and  party ; 
the  second,  as  between  solicitor  and  client, 
when  the  costs  are  paid  out  of  a  general  fund ; 
and  the  third,  as  between  solicitor  and  client, 
when  the  costs  are  paid  by  the  client,  or  out 
of  his  own  fund. 

"  If  the  order  is  simply  for  the  master  to  tax 
the  costs  of  the  suit,  it  is  always  construed  to 
mean  as  between  party  and  party ;  and  it  is 
not  competent  for  the  master  to  put  a  differ- 
ent construction  upon  the  order,  because  the 
party  happens  to  fill  a  character  which  usually 
entitles  him  to  costs  as  between  solicitor  and 
client.  It  is  very  commonly  supposed  that  an 
executor  or  trustee  will  be  allowed  his  costs 
as  between  solicitor  and  client,  although  the 
order  contains  no  direction  to  that  effect ;  but 
this  is  an  error,  the  masters  being  governed  by 
the  order,  and  not  being  at  liberty  to  extend 
it.  A  solicitor,  therefore,  acting  for  an  excr 
cutor  or  trustee,  must  see  that  the  costs  are 
directed  to  be  taxed,  as  between  solicitor  and 
client."  *        • 

"  The  plaintiffs  in  a  suit  in  Chpncenr,  howr 
ever  numerous,  can  have  but  one  bill  ot  costs ; 
and  the  same  rule  applies  to  defendants  appear- 
ing by  the  same  solicitor,  however  large  their 
number,  or  however  diversified  their  interests. 
Thus  if  one  solicitor  is  concerned  for  any  num^ 
her  of  defendants,  whatever  their  interests 
may  be,  he  is  only  entitled  to  one  bill  of  costs 
for  them  all,  although  he  may  in  that  bill 
charge  for  any  separate  answers  of  any  of  them, 
or  for  the  employment  of  separate  counsel, 
for  any  of  them  at  the  hearing.  In  such  cases 
he  can,  however,  charge  only  one  term  fee,  and 
one  attendance  in  Court  for  all  of  them.  If  a 
towp  solicitor  happens  to  be  concerned  for 
b  3 
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two  different  solicitors  in  the  country,  or  if  he 
himself  is  properly  concerned  for  some  defend- 
ants, an<l  as  agent  for  others,  the  case  is  differ- 
ent, and  he  will  be  allowed  to  bring  in  two 
bills  of  costs;  but  he  must  from  the  beginning 
of  the  suit  keep  the  defences  separate,  and 
take  double  copies  of  the  bill  of  complaint,  &c. 
as  if  two  solicitors  were  employed.  If  he  does 
otherwise,  he  will  be  allowed  only  one  bill  of 
costs,  and  the  two  solicitors  in  the  country 
must  divide  the  fees  between  them.  If  one  or 
more  of  several  defendants  defending  by  the 
same  solicitor  present  a  petition,  and  the  rest 
having  a  different  interest  to  the  petitioners 
cannot  join  in  the  petition,  but  appear  upon  it 
to  consent  or  to  submit  to  the  order  of  the 
Court,  and  all  are  ordered  to  have  their  costs 
of  that  petition,  the  solicitor  can  only  be  al- 
lowed one  bill  of  costs,  nor  can  he  be  allowed 
for  separate  attendances  in  Court,  but  only 
for  separate  briefs,  and  separate  fees  to,  and 
attendances  upon  counsel.'* 


PROPOSED  AMENDMENT  OF  THE  PRI- 
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We  noticed  this  bill  at  p.  225,  and  have  now 
to  call  attention  to  the  clause  by  which  barris- 
ters and  attorneys  are  allowed  to  assist  the  ac- 
cused, on  hearings  where  the  magistrates  have 
power  summarily  to  convict.  It  appears 
to  be  intended  that  professional  assistance 
should  not  be  allowed  in  cases  where  the  magis- 
trates send  the  party  accused  for  trial.  Now 
it  may  be  expedient,  though  not  strictly  right, 
that  the  magistrate  should  be  impoweretl  to 
take  preliminary  examinations  in  private ;  but 
before  the  accused  is  committed  to  prison  to 
take  his  trial,  he  is  surely  entitled  to  have 
professional  assistance  for  the  purpose  of  cross- 
examining  the  witnesses,  and  addressing  such 
observations  to  the  magistrates  as  may  be 
deemed  necessary.  A  summary  conviction,  in 
which  legal  assistance  is  intended  to  be  allowed, 
may  end  in  a  mere  pecuniary  fine  of  small 
amount ;  whilst  a  committal  to  prison  may  be 
the  ruin  of  an  innocent  person,  whom  no 
damages  can  afterwards  reinstate  in  his  former 
situation.  It  appears  that  some  exertions  have 
been  made  with  a  view  to  correcting  this 
omission ;  and  it  may  aid  the  object  if  we  state 
the  substance  of  a  petition,  which  we  are  inform- 
ed has  been  sent  up  for  presentation  to  the 
House  of  Lords,  from  the  inhabitants  of  Leeds. 
The  petitioners  ably  state  their  case,  as  follows  : 

.  That  in  the  metropolis,  and  in  many  other 
parts  of  the  kingdom,  parties  have  long  been 
permitted  to  avail  themselves  of  such  profes- 
sional assistance  as  they  pleased,  at  the  hear- 
ing of  charges  or  complaints  before  Magis- 
trates, without  any  inconvenience  having  re- 
sulted from  the  practice;  but  that  in  other 


places,  no  general  rule  exists  on  the  subfect, 
such  permission  being  granted  or  retnsed 
according  to  the  discretion  of  the  sitting  Ma- 
gistrates ;  and  that  the  refusal  has  frequently 
occasioned  great  dissatisfaction,  and  the  im- 
minent risque,  if  not  the  actual  occurrence,  of 
positive  injustice. 

That  both  for  the  purpose  of  ensuring  the 
pure  and  correct  administration  of  justice,  aad 
for  the  satisfaction  of  the  public  (an  object 
not  much  inferior  in  importance  to  justice  it- 
self,) it  is  essentisd  that  every  party,  whose 
interests  or  liberty  are  in  jeopardy,  should 
have  the  right  to  avail  himself  of  auch  legal 
assistance  as  he  may  desire. 

That  to  deny  such  assistance  is  in  many 
cases  equivalent  to  a  denial  of  the  protecticm 
of  the  law  to  those  who  stand  most  in  need  of 
it,  viz.  the  aged,  the  infirm,  and  the  illiterate 
portion  of  the  community ;  and  in  other  caaea 
gives  to  those  of  strong  Intellect  an  over- 
whelming advantage  over  lesa  able,  though 
more  honest  opponents. 

That  magistrates  are  now  authorized  to  de- 
cide, in  a  summary  manner,  many  queattons 
materially  affecting  the  property,  the  charac- 
ter, and  the  liberty  of  the  subject;  that  their 
powers  have  during  late  years  been  consider- 
ably extended ;  that  many  of  the  cases  which 
come  before  the  Courts  of  Law,  are  of  less 
importance  and  difficulty  than  some  which  are 
summarily  decided  by  ma^strates;  and  that 
while  the  Judges  of  the  Superior  Courts,  (men 
eminent  for  learning  and  ability,  and  with  all 
the  advantages  of  long  experience,)  never  de- 
cide any  question,  however  trifling,  without 
giving  both  parties  the  opportunity  of  availing 
themselves  of  professional  assistance,  magis- 
trates may,  and  frequently  do,  determine  nice 
and  difficult  questions,  affecting  the  dearest 
interests  of  the  parties,  without  permitting  them 
to  avail  themselves  of  such  assistance,  though 
it  may  be  within  their  reach. 

That  where  the  magistrates  have  not,  as  a 
body,  established  a  general  rule  allowing  pro- 
fessional men  to  act  in  everj^  case  in  which 
they  are  retained,  the  permission  for  them  to 
act  in  any  particular  case  becomes  a  personal 
favour  from  the  sitting  magistrates,  either  to 
the  parties  interested  in  that  case,  or  to  the 
professional  men  retained  in  it,  which  is  incom- 
patible with  the  functions,  and  inconsistent 
with  the  dignity,  of  gentlemen  acting  in  judi- 
cial situations ;  that  the  practice  expoaes  ma- 
gistrates to  the  suspicion  of  partiahty  vriiere 
professional  assistance  is  permitted,  and  of 
prejudice  where  it  is  refused;  that  it  has  a 
strong  tendency  to  prevent  professional  men, 
(who  are  permitted  to  act  oiuy  as  a  matter  of 
favour,  and  arc  sometimes  uncertain  op  to  the 
time  of  the  hearing  of  the  case  whether  they 
will  be  permitted  to  act  at  all,)  from  efficiently 
performing  their  duty  to  their  clients;  and 
that  in  order  to  render  their  assistance  really 
useful  to  the  parties,  or  to  the  magistrates 
themselves,  it  is  essential  that  the  option  of 
resorting  to  it  or  not  should  be  left  wholly  with 
the  parties. 

The  petitioners  therefore  pray,  fbat  profhuon 
may  be  made  in  the  Prisoners'  Counsel  Bill, 
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for  secttiing^  to  all  parties  ^»ro8ectiting  or  de- 
fending charges  or  complaints  before  magis- 
trates,  the  right  to  be  heard  by  their  counsel, 
or  by  their  attorney,  at  their  own  option. 


PRACTICAL  POINTS 

OF  GENERAL  INTEREST. 

No.  LXXXI. 


WHO  ARE   MENIAL  SERVANTS. 

In  our  third  volume,  we  mentioned  some  of 
the  cases  relating  to  theriglit  to  (fismiss  a  ser- 
vant, and  the  wages  to  which  he  wati  entitled 
on  such  dismissal.  See  3  L.  0. 206.  We  now 
add  the  following  case. 

The  plaintiff  agreed  to  enter  the  defendant's 
service  as  head  gardener,  and  to  have  the 
nmnagement  and  superintendanee  of  the  de-* 
fiendaot's  hot-houses^  pineries,  &c.  at  the  wages 
of  100/.  The  plaintiff  resided  in  a  house  be* 
longing  to  the  defendant,  in  his  domain,  but 
apart  from  the  defendant's  house.  The  plain- 
tm  had  the  privilege  of  taking  in  apprentices, 
and  had  taken  in  two.  at  15/.  per  annum 
premium.  The  plaintiff  remained  wi(h  the 
defendant  in  the  capacity  above-mentioned, 
about  four  years ;  when  the  defendant  gave 
him  a  month's  warning.  In  an  action,  brought 
by  the  plaintiff  to  recover  a  quarter's  wages, 
as  being  a  yearly  servant ;  the  jury  found  for 
the  defendant:  and  8ir  M^.  Follett  moved  for  a 
new  trial,  on  the  ground  of  mis-dlreetion,  and 
that  the  verdict  was  against  the  evidence. 
The  question  in  this  case  is,  whether  the  plain- 
tiff was  hired  by  the  ^ear,  or  as  a  memai  ser- 
vant enly.  If  the  plamtiff  was  a  menial  servant, 
the  roaster  was,  according  to  the  usage  and 
custom,  entitled  to  turn  Mm  away  on  giving 
a  montfi's  no^ce.  That  rule  applies  only  to 
menial  servants,  and  does  not  extend  further ; 
for  in  the  case  of  all  other  servants,  where  no 
stipulation  is  entered  into,  the  hiring  has  al- 
ways been  considered  to  be  a  hiring  for  a  year, 
at  IV  the  case  of  servants  in  husbandry.  [^Bol- 
land,  B. — I  pointed  out  to  the  jury  several 
eases  where  the  party  would  be  entitled  to  a 
whole  year's  wages,  and  stated  the  facts  to 
them,  and  left  it  to  them  to  say  whether  the 
plaintiff  came  within  the  class  I  liad  mentioned, 
ar  whether,  as  bein^  a  gardener,  they  consi- 
dered him  as  a  menial  and  domestic  servant ; 
that  although  he  was  a  gardener,  he  lived  out 
of  his  master's  house,  but  in  a  house  which 
was  his  master's  property,  and  near  his  resi- 
dence.] It  is  submitted,  that  that  was  a 
question  for  the  Court  to  decide,  and  not  for 
thejary.  {AktereonyB. — ^Where  is  the  rule  as 
to  domesticity  to  stop  ?  A  groom  is  a  domestic 
servaal.]  The  groom  generally  lives  in  his 
master's  house.  [Lofd*  Ainng^^  C.  B. — If 
the  gardener  wene  to  sleep^  iu  his  master's 
house,  and  dine  with  the  servants,  would  he 
not  be  a  menial  servant  ?]    The  plaintiff  relies 

ij»n  the  general  rule,  to  which  the  custom  of 
domestic  servants  is  an  exception.    Persons 

uomtet-be  taken  to  be  hired  for  a  year  where  no 

liia  h^ 


stipulation  is  made  as  to  notice,  or  unless 
there  is  some  usage  to  control  the  general 
rule  of  law.  There  is  no  question  about  la- 
bourers in  husbandry  being  annual  servants, 
atod  yet  they  live  in  the  house.  A  gardener 
has  more  analogy  to  a  servant  in  husbandry 
than  to  a  domestic  servant.  In  Beeston  v.  Col- 
it/er,  12  B.  Moore,  662;  4  Bing.  309,  S.  C, 
where  the  plmntiff  was  clerk  to  an  army  agent» 
and  had  lived  with  him  muiy  years  in  that  ca- 
pacity, and  had  been  paid  monthly,  it  was  held, 
that  theie  was  an  implied  yearly  hiring,  and 
that  the  defendant  having  dismissed  the  plain- 
tiff in  December  1826,  without  assigning  any 
reason,  he  must  jjay  the  plaintiff  his  salary  till 
the  March  following,  which  was  the  period  of 
the  year  when  the  puintiff  entered  into  the  de- 
fendant's service.  In  Turner  v.  Roftinson,  5  B. 
&  Ad.  789 ;  2  Nev.  &  M.  829,  S.  C,  where  a 
servant  who  had  been  dismissed  for  miscon^ 
duct,  brought  an  action  for  wages,  it  appeared, 
that  he  was  to  have  ws^es  at  the  rate  of  80/.  a 
year,  and  it  was  held,  that  the  presumption 
was  that  the  hiring  was  for  a  year  and,  that 
having  been  rightfully  dismissed  for  miscon- 
duct before  the  year  was  expired,  he  was  not 
entitled  to  recover  wages  pro  rata.  Again,  in 
Fatflvettv.  Cash,  6  B.  &  Ad.  904 ;  3  N.  &  M. 
177,  S.  C,  where  on  the  6th  of  March  1832, 
the  plaintiff  entered  into  the  defendant's  ser- 
vice as  warehouseman  at  the  rate  of  12/.  \0s.  for 
the  first  year,  and  to  advance  10/.  per  annum 
until  the  salary  was  180/. ;  it  was  held,  that 
this  was  a  contract  by  the  defendant  to  employ 
the  plaintiff  for  a  year ;  and  Denman,  C.  J., 
there  said,  "  The  general  rule  is,  that  if  a  mas- 
ter hire  a  servant  without  mentioning  the  time, 
that  is  a  general  hiring,  and,  in  pwnt  of  Iwv,  a 
hiring  for  a  year.  Then,  assuming  that  the 
agreement  in  this  case  does  not  specify-  the 
period  for  which  the  service  or  employment 
was  to  continue,  it  must  be  taken  to  be  a  con- 
tract for  a  year's  serviee.'*^  And  LitUeMe,  J., 
says,  *•  In  the  case  of  domestic  servants,  the 
rule  is  well  established,  that  the  contract  may 
be  determined  by  a  month's  notice  or  a 
month's  wages;  but  that  depends  upon  cus- 
tom. Here,  no  custom  having  been  irroved,  the 
the  contract  must  be  taken  to  be  a  hiring  for  a 
year."  It  is  submitted,  that  in  this  case,  if  the 
defendant  seeks  to  shew  that  there  was  any 
custom  which  entitled  the  defendant  to  dis- 
charge the  plaintiff,  on  giving  him  a  month's 
notice,  the  onui  lay  on  the  defendant  to 
shew  that  this  case  was  within  such  custom. 

Lord  Abinger,  C.  B.— Did  you  ever  know 
that  done  ?  If  a  footman  were  discharged  on 
a  month's  notice,  and  he  afterwards  brought  an 
action  for  wages,  would  it  be  necessary  to 
prove  that  there  was  any  custom  as  to  domes- 
tic servants,  and  that  he  came  \rithin  that  cus- 
tom ?  I  should  have  told  the  jury,  that  the 
plaintiff  was  a  menial  servant  ,•  for  though  he 
did  not  live  at  the  defendant's  house,  or  within 
the  curtilt^^,  ^intra  mcenia,)  he  lired  in  the 
grounds  within  the  domain.  I  think  the  ver- 
dict was  right. 

Tlie  rest  of  the  Court  concnrred.^Rule  re- 
fused.   Nowlan  v.  Ablett,  2  C.  M.  &  R.  54. 
S  4 
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NnD  BtLh  in  Parliament. 


NEW  BILLS  IN  PARLIAMENT. 


LONDON   SMALL  DEBTS. 

This  is  another  attempt  to  institute  Local 
Courts,  and  has  been  brought  forward  at  the 
instance  of  a  small  majority  of  the  Common 
.Council  of  London.  It  is  intended  to  extend 
the  recovery  of  debts  to  10/. 

The  preamble  recites  that  before  the  pas. 
sing  of  1  James  1,  c.  14,  the  Lo^d  Mayor  and 
Aldermen  of  the  City  of  London,  by  virtue  of 
•  divers  acts  of  Common  Council  for  the  relief 
of  poor  debtors  dwelling  within  the  said  city, 
were  accustomed  monthly  to  assign  two  alder- 
men  and  twelve  discreet  commoners  to  be 
Commissioners,  and  sit  in  the  Court  of  Re* 
quests  in  Guildhall,  to  hear  and  determine  all 
matters  of  debt,  not  amounting  to  the  sum  of 
forty  shillings,  to  be  brought  before  them. 

The  Bill  also  recites  the  1  James  1,  c.  14 ; 
3  James  1,  c.  15 ;  14  G.  2,  c.  10;  25  G.  3,  c. 
45 ;  39  &  40  G.  3,  c.  104.  These  acts  are  re- 
pealed,  so  far  as  they  relate  to  the  Courts  of 
Requests  of  the  City  of  London,and  Liberties. 

The  following  are  the  proposed  new  enact- 
ments. 

1.  Acts  done  in  pursuance  of  former  acts  to 
be  valid. 

2.  Appointment  of  Commissioners.  Twenty 
inhabitant  householders. 

3.  Three  commissioners  to  be  present,  when 
debt  under  40«. ;  five,  when  above  40f.  and 
under  5/. ;  and  seven,  when  exceeding  5/. 

4.  In  defiiult  of  a  sufiicient  number  of  com- 
missioners attending,  the  assistance  of  other 
commissioners,  not  in  rotation,  to  be  called 
for. 

6.  In  case  sufficient  number  of  commis- 
sioners do  not  attend.  Court  may  be  adjourned. 

6.  Qualification  of  commissioners.  Acts  of 
commissioners  good  before  conviction. 

7.  Commissioners  to  take  the  oath  prescribed 
in  the  act. 

8.  Commissioners  not  to  act  when  interested. 

9.  No  commissioner  to  be  concerned  in  the 
supply  of  any  articles  for  the  use  of  the  Court. 

10.  Commissioners  to  enter  their  proceed- 
ings in  a  book. 

11.  Present  officers  to  continue  until  re- 
moved. 

12.  Power  to  remove  clerks,  &c. 

13.  Power  to  appoint  additional  clerks,  &c. 

14.  Power  to  remove  beadles  or  Serjeants. 

15.  Appointment  of  new  clerks,  in  case  of 
death,  &c. 

16.  Appointment  of  new  beadles  or  Serjeants, 
in  case  ot  death,  &c. 

17.  The  clerk  of  the  Court  and  his  assist- 
ants are  to  issue  all  summonses,  warrants,  pre- 
cepts, and  executions,  and  to  register  all  or- 


ders, decrees,  and  judgments  of  the  Court, 
and  to  do  all  such  acts,  matters,  and  things  as 
are  directed  or  reuuired  to  be  done  by  the  said 
clerks  by  virtue  ot  this  act. 

18.  Duty  of  beadles,  seijeants,  &c. 

19.  Actions  for  debts  not  exceeding  10/. 
shall  be  decided  by  commissioners. 

20.  The  jurisdiction  of  the  Court  is  not  to 
extend  to  determine  the  right  or  title  to  any 
lands,  tenements  or  hereoitaments,  or  real 
estate  whatsoever,  or  to  judge,  determine,  or 
decide  on  any  debt,  where  the  title  of  the  free- 
hold or  lease  for  years,  not  being  a  lease  by 
parol,  of  any  lands,  tenements  or  heredita- 
ments, or  of  any  chattels  real  whatsoever,  shall 
be  brought  or  come  in  question ;  or  to  iudge, 
determine,  or  decide  on  any  debt,  which  shall 
arise  by  reason  of  the  occupation  of  lands,  te- 
nements, or  hereditaments,  situate  elsewhere 
than  within  the  jurisdiction  of  the  said  Court; 
nor  to  any  other  debt  which  shall  arise  by  rea- 
son of  any  cause  concerning  testament  or  ma- 
trimony ;  or  any  concerning  or  properly  be- 
longing to  the  Ecclesiastical  Court ;  or  for  or 
concerning  any  agreement  by  way  of  compo- 
sition, or  by  way  of  retainer  of  tithes ;  or  for 
or  by  reason  of  any  bye-law ;  or  to  any  debt  for 
tolls  or  customs  due  to  any  corporation  or 
company,  or  in  anywise  relating  to  the  fran- 
chises, privileged  or  chartered  rights  of  the 
mayor  and  commonalty  and  citizens  of  the  city 
of  London,  or  other  bodies  politic  or  corporate; 
or  any  premium  or  any  policy  of  insurance. 

21.  Statute  of  Limitations  may  be  pleaded. 

22.  Power  to  sue  infants  in  the  Court  of  Re- 
quests, for  debts  contracted  for  necessaries. 

23.  When  debts  are  sued  for  in  other  Courts, 
which  ought  to  be  recovered  in  this  Court,  de- 
fendant to  be  entitled  to  costs,  provided  he 
gives  notice  to  the  plaintiff  (before  he  pleads) 
that  the  debt  is  recoverable  in  this  Court. 

24.  This  act  not  to  prevent  any  distress  or 
action  for  rent. 

25.  For  preventing  the  splitting  or  dividing 
of  debts. 

26.  For  empowering  plaintiffs  to  reduce  their 
demand  to  10/^,  provided  they  receive  the  same 
in  full  for  their  respective  debts. 

27.  Debtors  within  jurisdiction  may  be  sum- 
moned before  Commissioners,  who  shall  ad- 
judge between  parties. 

2S.  No  nciion  remwalfle  bjf  CrrtiararL 

29.  How  persons  may  be  summoned  from 
whom  debts  shall  be  justly  due. 

30.  AUorneyM.nvi  exempt  from  the  jurUdic- 
twn  of  the  Court, 

31.  For  compelling  the  attendances  of  19a/- 
neueM  within  the  jurisdiction  of  the  Court,  or 
the  biUi  of  mortality. 

32.  For  adjourning  the  determination .  of  any 
cause  to  a  future  day. 

33.  For  punishing  persons  guilty  of  peijory. 

34.  If  any  debtor  does  not  appear  when 
summoned,  commissioners  may  proceed. 

35.  Clerk  not  to  issue  summons  until  de- 
posit is  made. 

36.  Commissioners  may  suspend  proce.edings, 
in  cases  where  debtors  are  iU,  or  unable  to  pay 
the  debt. 
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37.  Gommissioners  may  award  execution 
against  the  goods. 

38.  For  regulating  the  sale  of  goods  taken 
io  execution. 

39.  Costs  of  distresses  not  to  exceed  amount 
in  67  G.  3,  c.  93. 

40.  Execution  against  the  body  may  issue 
after  execution  against  the  goods. 

41.  In  case  parties  shall  secrete  their  goods, 
or  abscond. 

42.  Process  not  to  issue  against  the  body 
and  goods  and  chattels  of  the  same  person  at 
Che  same  time. 

43.  If  defendants  remove  out  of  the  jurisdic- 
tion of  the  Court  to  avoid  execution,  a  justice 
of  the  peace  may  indorse  the  precept,  Sfc. 

44.  Clerk  to  insert  or  indorse  aebt  and  costs 
on  precepts,  and  if  paid  to  the  clerk  of  court 
before  sale,  execution  to  be  superseded. 

45.  D^endants,  who  shall  be  committed  to 
gaol  by  order  of  the  Court,  shall  not  be  kept  or 
continued  in  custody  (except  in  the  cases 
hereinafter  otherwise  provided  for)  for  any 
longer  space  of  time  than  the  following :  viz. 
where  the  debt,  exclusive  of  costs,  shall  amount 
to  2Q«.  and  no  more,  then  he,  she,  or  they  shall 
be  kept  or  continued  in  custody  8  days ;  and 
where  the  debt,  exclusive  of  costs,  shall  be 
more  than  20s.,  he,  she,  or  they,  shall  be  kept 
or  continued  in  custody  as  many  days  as  shsul 
be  equal  to  the  number  of  sums  of  two  shillings 
and  sixpence  in  the  amount  of  such  debt,  un- 
less the  plaintiff  shall  be  sooner  satisfied. 

46.  If  any  debtor  conceal  money  or  goods, 
the  time  of  his  imprisonment  shall  be  extend- 
ed. 

47.  To  be  imprisoned  the  limited  time  for 
the  first  execution^  and  afterwards  the  limited 
time. 

48.  Fees  to  be  taken. 

49.  Penalty  on  keeper  of  prison  neglecting 
his  dutv. 

50.  I'enalty  on  serjeant  neglecting  his  duty. 

51.  Officers  taking  any  fee,  besictes  the  fees 
allowed,  to  be  discharged,  and  forfeit. 

52.  A  list  to  be  made  out  of  unclaimed 
money. 

53.  For  supporting  the  dignity  of  the  Court, 
and  preventing  insults. 

54.  Offices  of  Clerk  and  Treasurer  not  to  be 
heM  by  the  same  person. 

55.  Recovery  and  application  of  penalties. 

56.  Justices  ma^  proceed  by  summons  in  the 
recovery  of  penalties. 

57.  Form  of  conviction. 

58.  Distress  not  unlawful  for  want  of  form. 

59.  Proceedings  not  to  be  quashed  for  want 
of  form. 

60.  Pluntiffs  not  to  recover  without  notice, 
or  after  tender  of  amends. 

61.  Limitation  of  actions. 

62.  Expenses  of  obtaining  and  passing  tliis 
act,  how  to  be  pud. 

63.  Commencement  of  this  act. 

64*  This  act  to  cease  on  the  passing  of  any 
general  act. 
65.  This  to  be  a  public  act. 


PRIORITY  OF  INCUMBRANCERS.— 
NOTICE. 


On  appeal  to  the  House  of  Lords,  it  has  been 
decided,  that  where  there  are  two  incum- 
brancers of  an  equitable  interest,  and  the  latter 
gave  notice,  and  the  former  neglected  to  do 
so,  the  second  incumbrancer  shall  have  a  prior 
right.  The  following  is  a  report  of  the  judg- 
ment. 

Lord  Lyndhurst. — ^My  Lords,  I  move  your 
Lordships  for  judgment  in  the  case  of  Foster 
V.  Cocherell,  which  was  argued  some  time  since 
at  your  Lordships'  bar,  and  your  Lordships  at 
that  time  had  pretty  well  made  up  your  minds 
upon  the  subject ;  but  it  turned  out  that  the 
decree  was  not  enrolled.  The  parties  have 
since  enrolled  the  decree ;  and  therefore  the 
cause  is  now  in  such  a  situation  that  your  Lord- 
ships may  proceed  to  give  judgment  upon  it. 

The  question  in  the  cause  was  this.  It  was  a 
question  of  priority  between  two  incumbran- 
cers :  the  question  was,  whether  the  subsequent 
incumbrancer  of  the  equity,  having  j^iven 
notice  to  the  trustees,  was  entitled  to  priority 
over  the  former  incumbrancer. 

Now  that  question  has  been  settled,  after 
much  deliberate  discussion,  in  two  cases  : — in 
the  case  of  Dearie  against  Hall,  and  in  the 
case  of  Lover idge  against  Cooper,  Those  two 
cases  were  argued  before  Sir  Thomas  Plomer, 
as  Master  of  the  Rolls,  with  great  learning  and 
attention  to  the  subject.  The  Master  of  the 
Rolls,  after  considering  the  question,  pro- 
nounced a  very  elaborate  judgment,  deciding 
that  in  cases  of  this  description,  the  party  who 
gave  notice  to  the  trustees  was  entitled  to  the 
prioriw ;  and  without  adverting  to  the  parti- 
cular tacts  of  those  cases,  the  principle  upon 
which  those  decisions  were  founded  was  this — 
that  in  fact,  if  a  contrary  doctrine  were  to  pre- 
vail, it  would  enable  a  cestui  que  trust  to  com- 
mit a  fraud :  he  would  assi^  his  interest,  and 
might  afterwards  assign  his  mterest  to  a  second 
incumbrancer,  and  that  second  incumbrancer 
would  have  no  opportunity  by  any  communi- 
cation with  the  trustees,  of  ascertainmg  whether 
or  not  there  had  been  a  prior  assignment  of  the 
interest. 

There  was  another  principle  upon  which  he 
decided  that  case  also,  which  was  this ;  that  a 
party,  till  he  gives  notice  to  the  trustees,  has 
not  done  every  thing  that  is  necessary  to  com- 

§lete  his  title.  In  this  case  it  is  necessary  to 
0  every  thing  in  the  party's  power.  Further 
than  that,  he  assigns  as  an  additional  reason, 
that  till  notice  was  given  to  the  trustees,  the 
trustees  did  not  in  fact  become  trustees  for  the 
assignee.  It  was  upon  these  distinct  grounds 
that  he  laid  down  as  a  ffcneral  principle,  that  in 
the  case  of  an  equitable  assignment,  the  party 
giving  notice  to  the  trustees,  although  he  was 
the  second  incumbrancer,  was  entitled  to  pri- 
ority, if  the  former  incumbrancer  had  given  no 
such  notice. 
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Eqmtahle  AMngnmeiUS'^  Notice, 


My  Lords,  these  cases  afterwarfh  came  he- 
fore  me,  when  I  had  the  honor  of  presiding  in 
the  Court  of  Chancery,  and  they  were  ag'ain 
argued  before  lue  with  g^at  ability,  and  great 
attention  to  the  subject.  I  took  time  to  con- 
sider the  judgment  upon  those  occasions,  and  I 
was  satisfied,  after  deliberate  consideration, 
that  the  judgment  pronounced  in  each  of  th«se 
cases  was  a  correct  judgment,  and  that  it  was 
my  duty  to  affirm  those  judgments. 

Now,  the  principle  of  those  cases  applies  di- 
rectly to  the  present  case.  Here  arc  two  in- 
cumbrancers of  an  equitable  interest.  The 
latter  gave  notice  to  the  trustees :  the  former 
neglected  to  do  so  till  long  afterwards.  The 
Master  of  the  Rolls  (Sir  John  LeaehJ,  when 
this  case  came  before  him,  was  of  opinion,  in 
conformity  with  the  decisions  already  pro- 
nounced, that  that  gave  to  the  second  mcuni- 
bruncer  a  prior  right;  and  under  those  circum- 
stances, therefore,  I  think  your  Lordships  will 
be  of  opinion,  that  that  decision,  so  pronounced 
upon  these  principles  by  the  Master  of  the  RoIIb, 
was  a  correct  decision,  and  your  Lordships  will 
be  disposed  to  affirm  the  judgment.  I  think, 
as  the  case  has  already  been  decided  after  de- 
liberate argument,  your  Lordships  will  also  be 
of  opinion  that  this  judgment  ought  to  be 
affirmed  with  costs. 

Lord  Braug-ham. — I  entirely  agree  with  my 
noble  and  learned  friend  in  this  ease.    It  stood 
ever  to  supply  a  defect  in  pomt  of  form,  which 
has  now^  been  cured ;  ana  I  entirely  agree  in 
the  opinion  which  has  now  been  given  by  the 
noble  and  learned  Lord.    I  think  it  was  said 
that  you  must  understand  this  case  to  be  de- 
cidea  upon  the  principle  of  the  two  former 
cases  in  the  Rolls,  and  that  the  discussion  of 
thm  case  brought  under  the  view  of  your  Lord- 
ships the  case  of  Dearie  v.  Hali,  zxid  LotferiHge 
v.  Coeper.    Now  it  is  not  only  my  opinion  that 
this  case  ought  to  be  decided,  because  theprin- 
ciple  of  those  two  cases  applies  to  this  case,  and 
because  there  is  nothing  in  the  fects  whereby  to 
differ  this  case  from  those ;  but  I  am  of  opi- 
nion that  if  those  cases  of  Dearie  v.  Hail  and 
Loveridg^e  v.  Cooper,  were  now  before  your 
Lordships  by  appeal,  I  should  be  of  opinion 
that  they  were  wen  decided,  and  that  they  ought 
to  be  affirmed.    That  the  true  principle  was 
taken  in  those  cases,  according  to  the  analogy 
of  established  decisions,  and  indeed  according 
to  such  principles  as  have  formerly  been  laid 
down,  and  which  make  those  cases,  cases  not 
of  the  first  iorpression,  but  cases  which  Imre 
clearly  been  wcH  decided.  The  principle  which 
has  been  stated  by  my  noble  and  learned  friend, 
I  entirely  agree  in,-^that  this  ju^^nent  of  the 
Master  of  the  Rolls  should  be  affi/med,  and  that 
there  was  not  sudi  reasonable  ground  for  ap- 
peal here  as  to  entitle  the  appellant  to  escape 
without  paying  the  costs. 

Decree  atBr  med.-^  Poster  r,  Cockereii,  House 
of  Lords,  June  22, 1835. 


EQUITABLE  ASSIGNMENTS.— NCmCE. 


Sir, 


In  your  No.  for  July  25,  appears  the  foUowinsr 
remark :  "  Wehavebeen  fuvoredwith  the  Report 
of  the  judgment  of  the  House  of  Lords  m  Foster 
V.  CockertU,  which  corrects  an  error  at  p.  216, 
where  it  is  stated  that  three  out  of  four  of  the 
cases  in  dispute  were  decided  by  Lord  Lynd- 
hurst  in  the  Court  below:  his  Lordship  de- 
livering the  judgment  on  appeal  from  these 
his  own  decisions — ^Lord  Brougham  merely 
concurring.  The  fact  appears  to  be,  that  two 
of  the  original  decisions  were  by  Sir  Tliomas 
Plumer,  and  another  by  Sir  John  Leach." 

On  further  reference  to  the  cases,  it  will  lie 
found,  I  submit,  that  the  statement  at  216  is  not 
incorrect.    Let  me  ask  this  question  :-*Sup- 
pose  a  case  to  have  been  decided  by  the  Court 
of  Chancery,  or  any  other  Court,  and  subse- 
ouently  reversed  by  the  House  of  Lords:  which 
decision  would  be  relied  upon?  I  do  not  think 
any  body  will  contend  for  the  decision  of  the 
inferior  Court    In  the  same  way,  the  decision 
of  the  Chancellor,  until  reversed,  controls  that 
of  the  Vice  Chancellor  and  the  Master  of  the 
Rolls.    How  stand  the  cases  here,  then?    The 
cases  of  Dearie  v.  Hall  and  Loveridg-e  v.  Co&p~ 
er,  were  before  Sir  Thomas  Plumer  in  1823^ 
and  subsequently,  on  appeal,  on  the  8tli  May. 
1827.  and  9th  Nov.  182?  (see  3  Russ.  I,  38. 
48),  before  Lord  fj^ndhurst.    Thus,  therefore, 
these  cases  were  those  of  LordLy ndhurst*».  The 
third  case  oiLovdLffndUursVs  was  that  of  Smith 
V.  Smfth,  2  Cr.  &  Mee.  231 .    The  fourth  case 
alluded  to  was  that  of  Cooper  v.  Fpumore,^ 
Russ.  60,  before  Sir  Thomas  Phmer.    If  we 
compare  the  case  of  Cooper  v.  F^nmwre  with 
those  of  Dearie  v.  Hall  and  Lweridge  v.  Cmp^ 
er,  we  shall  find  that  the  opinion  of  Sir  Th^MS 
Plumer  is  neutraliied,  as  there  are  direct  con- 
trary opinions  upon  the  identical  same  fads. 
This  makes  stronger  in  favour  of  the  position 
that  three  out  of  four  of  the  decisions  are  Lord 
Ltfndhunt^a  own.    The  decision  alluded  to,  of 
Sir  John  Leach's,  is  noticed  at  p.  215,  smprm, 
as  bekig  the  decision  fro»  whicb  the  appeal 
was  lodged ;  and  in  reference  to  the  reported 
case,  as  it  ap|»ear8  in  My.  &  K.  306,  it  will  be 
seen  that  Sir «/.  Leach  scarcely  dwelt  upon  the 
point ;  at  any  rate,  he  did  not  take  any  notice 
of  the  cases,  but  rather  treated  the  doctrine  as 
settled.     Such  being  the  case,  his  opinion  can 
scaro^y  be  put  in  competition  with  Uiose  given 
under  a  full  discussion  of  the  cases ;  and  fron 
what  I  liave  already  stated,  r^farding  the  con- 
tradictory decisions  of  Sir  Thomas  Pivmer,  it 
certainly  leaves  the  doctrine  resting  on  Lord 
Lyndhursi*^  own  cases,  and  fully  justifies,  as  a 
general  remark,  what  I  have  alrave  sUted,  and 
leaves  it  as  a  case  of  a  judge  sitting  in  juc^meiit 
on  himself. 

M. 
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No.  IX. 


ORDERS  FOR  RETURNING  WRITS. 

To  the  Editor  of  the  Legnl  Observer, 

1  beg  to  call  your  attention  to  tbe  incon- 
venieDce  occasioned  in  practice  by  the  Judges' 
clerktf,  ret]uiringan  alfiaavitof  a  writ  q{  capias 
having  been  executed,  previous  to  their  grant- 
ing an  order  for  the  sherifif  to  return  it. 

Certainly  the  party  in  making  an  affidavit 
for  such  purpose,  need  only  swear  as  to  his 
Miff;  but  this  is  bad,  as  whatever  a  person 
may  choose  to  believe  he  may  swear  to,  and 
tliua  do  away  with  the  sacred  character  of  an 
oath. — In  term  time,  as  a  matter  of  course,  you 
can  obtain  a  rule  for  the  return  of  the  writ,  upon 
producing  a  mere  pnecipe;  and  I  see  no 
reason  why  a  judge's  order  should  not  be 
obtained  in  the  same  way. 

By  the  15th.  section  of  the  uniformity  of 
{process  act,  power  is  given  to  the  Court  in  term 
tbne,  and  to  a  Judge  in  vacation,  to  make 
orders  for  the  return  of  any  writ  issued  in  pur- 
suance of  that  act,  as  well  as  certain  other 
writs  therein  named ;  and  every  such  order, 
it  is  by  the  same  section  enacted,  shall  be  of 
the  same  force  and  effect  as  a  rule  of  Court 
for  the  like  purpose ;  and  by  reference  to  the 
form  of  the  captas  given  in  the  schedule  to  the 
act*  after  directing  the  immediate  return  of  it 
iy  executed,  the  sheriff,  if  the  writ  remuins  un- 
4Ufeeuted,  is  commanded  so  to  return  the  same 
at  the  expiration  of  four  calender  months  from 
the  date  thereof,  or  sooner  if  he  shall  be  there- 
unto required  6y  order  of  the  said  court,  or 
uny  judge  thereof ;  thus  clearly  giving  a  power 
to  the  judges  or  anv  of  them  to  make  an  order 
for  the  return  of  tne  writ  \f  uneaecuied ;  and 
this  betag  the  case,  I  cannot  see  under  what 
authority  the  judges'  clerks  are  acting,  in  re^ 
quiring  an  affidarit  that  the  writ  is  eseeuted. 

^  A  conscientious  person  will  not  swear  as  to 
his  belief  of  a  fact  when  he  knows  the  fact  is 
otherwise,  and  he  is  quite  at  the  mercv  of  the 
^eriff^s  officer,  and  that  person  having  four 
months'  time  allowed  him  to  arrest  the  de- 
fendant, will  take  his  own  time  about  it. — If 
any  variation  (other  than  provided  for  by  the 
act)  is  to  be  made  between  term  and  vacation 
as  to  this  matter,  I  beg  to  suggest  the  making 
a  rule  of  court  that  no  sheriff  should  be  re- 
quired to  return  the  writ  in  vacation  until  the 
expiration  of  a  certain  number  of  days  after 
the  same  has  been  in  bis  hands,  unless  an  affi- 
davit be  made  that  it  is  executed;  but  after 
that  period  that  the  sheriff  may  be  ordered  to 
return  it  without  such  an  affidarit. 

If  a  person  chooses  to  believe  and  swear  to 
that  belief,  can  he  be  indicted  for  penury  ?  If 
not,  what  is  the  use  of  requiring  an  affidarit. — 
There  is  certainlv  a  moral  as  well  as  a  legal 
obligation  attendant  on  an  oath,  but  if  the 
oath  does  not  subject  tbe  party  making  it,  to 
the  legal  consequences  of  a  false  one,  it  such, 
you  will  find  many  who  will  not  care  much 


about  the  moral  part  of  it ;  and  in  fact  by  the 
requisition  at  the  Judges'  chambers,  you  must 
either  forget  it,  or  else  sit  down  quietly  under 
the  laziness  and  perhaps  the  venality  of  the 
sheriff's  officer,  and  wait  till  his  interest,  or 
some  motive  for  exertion,  induces  him  to  do 
his  duty.  H.  P.  J. 


REMUNERATION  TO  CLERKS  OF 
THE  PEACE  FOR  PARUAMENT- 
ARY  RETURNS. 


It  appears  to  have  been  the  practice  of 
Clerks  of  the  Peace,  who  are  frequently 
called  upon  to  make  very  elaborate  Returns 
to  Parliament,  to  charge  the  County  with 
the  expense  of  such  Returns ;  and  they  have 
been  accustomed  to  receive  the  charge  in 
their  general  account,  from  the  county  rates. 
A  late  instance  occurred  in  Sussex,  where 
the  Cleric  of  the  Peace  and  four  of  his  clerks 
had  been  engaged  at  an  expense  of  70/.  in 
preparing  Returns  to  the  House  of  Com- 
mons, for  which  he  had  not  been  able  to 
obtain  remuneration,  as  the  magistrates  in 
Quarter  Sessions  refused  to  sanction  the 
payment. 

it  seems  that  the  Attorney  General  stated 
that  the  magistrates  had  no  power  to  order 
payment  for  such  Returns  out  of  the  county 
rates,  and  if  they  did  so,  the  order  would  be 
illegal. 

In  consequence  of  a  report  of  this  pro- 
ceeding in  the  county  of  Sussex,  Mr.  Poole, 
the  Clerk  of  the  Peace  for  the  county  of 
Carnarvon,  deemed  it  right,  on  presenting  to 
the  Quarter  Sessions  an  account  in  which 
several  charges  for  parliamentary  returns 
were  made,  to  point  out  the  objection  that 
had  been  taken  in  Sussex,  and  consequently 
the  Carnarvon  magistrates  disallowed  the 
charge. 

Subsequently  to  this,  Mr.  Poole,  in  order 
to  bring  the  matter  before  the  House,  has 
declined  to  present  the  Returns,  and  con- 
tends, that  he  has  a  Ken  upon  them,  which 
cannot  be  superseded  by  a  resolution  of  the 
House,  and  that  the  Law  of  Lien  will  {hto- 
tect  him  from  being  considered  as  acting  in 
cont^npt  of  the  order  of  the  House.  He 
has  stated  his  readiness  to  make  the  returns^ 
which  are  complete  and  ready  for  delivery, 
upon  being  properly  remunerated. 

We  understand  the  Chancellor  of  the 
Exchequer  has  given  notice  of  a  motion  that 
the  Clerk  of  the  Peace  do  attend  the  Bar  of 
the  House.  We  hope  the  members  of  both 
branches  of  the  Profession  who  are  in  Par- 
liament, will  take  the  trouble  to  attend  on 
this  occasion,  and  prevent  the  working  of 
any  injustice  as  far  as  lies  in  their  power. 
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SUPERIOR  COURTS. 


fStce  Ci)aiurn0r'tf  Caurt 

LANDLORD     AND     TENANT. — EQUITABLE     A8« 
81GNMENT.— CHOSE  IN  ACTION. — PARTIES. 

A  lease  1$  deposittfd  to  secure  the  repayment 
of  money  advanced^  and  the  lessee  becomes 
iMohent :  Held,  that  the  depository,  imng 
an  assignee  in  equity  of  the  lease,  is  liafUe 
to  the  lessor,  w  his  assignee,  for  the  rent. 

The  lessor  having  become  bankrupt,  the  pur- 
chaser of  his  interest  under  the  commission 
must,  in  order  to  entitle  himself  to  rent  due 
before  the  purchase  by  him,  join  the  bank- 
rupt's  assignees  as  parties  to  the  suit. 

The  bill  was  filed  to  enforce  a  landlonrs 
right  for  the  recovery  of  his  rent  against  a  per- 
son with  whom  the  tenant's  lease  had  been  de- 
posited by  way  of  security,  and  who  claimed  a 
lien  upon  it.  The  facts  were  these  :  In  July 
1832,  the  plaintiff  Flight  purchased  from  the 
assignees  of  one  Nelson,  a  bankrupt,  and  the 
landlord  of  the  premises  in  question,  all  Nel- 
son's interest.  Nelson  had  made  a  lease  to  oue 
Postlethwaite,  which,  at  the  time  of  the  sale, 
had  two  years  and  a  half  to  run,  and  which  ex- 
•  pired  at  Christmas,  1834.  This  lease  Postle- 
thwaite depo8ited,in  1830,  with  the  defendants, 
Bentley,  Dawson,  and  Woolmer,  to  secure  a 
floating  balance  of  200/  for  two  years.  Postle- 
thwaite became  insolvent.  Flight  immediately 
upon  his  purchase  applied  to  Bentley  and  Co 
to  deliver  up  the  lease,  which  they  refused,  un- 
less paid  what  they  claimed  upon  it.  They 
were  then  informed  that  the  plaintiff  would 
look  to  them  for  the  rent.  At  a  subsequent 
period  the^  offered  to  abandon  their  claim ; 
but  the  plaintiff  insisted  that  they  were  too  late, 
and  that  he  had  a  right  to  bind  them  to  the 
rent  as  assignees  in  equity. 

Mr.  Knight  and  Mr.  Stuart,  for  the  plaintiffs. 
—A  court  of  equity  must  regard  a  man  who 
takes  an  equitable  right  in  the  same  position  as 
if  he  had  taken  a  legal  right.  In  the  case  of  a 
legal  title,  it  has  been  held,  that  if  a  party  takes 
a  legal  assignment  of  a  lease  by  way  of  mort- 
gage, as  a  security  for  money  lent,  the  whole 
interest  passes  to  him,  and  he  becomes  liable 
on  the  covenant  for  payment  of  the  rent,  though 
he  has  never  occupied  or  become  possessed 
in  fact,  the  mere  acceptance  of  the  assignment 
being  sufficient  for  that  purpose.  The  same 
point  has  been  decided  in  equity,  in  the  case  of 
Lucas  V.  Corner ford.^  There  a  bill  was  filed 
by  the  executors  of  the  lessor  against  the  de- 
positorv  of  a  lease,  to  enforce  specific  perform- 
ance or  a  covenant  to  re-build,  and  it  was  de- 
cided that  it  was  no  matter  whether  the  defen- 
dant took  the  lease  as  a  pledge  or  a  purchase : 
lie  could  not  take  the  estate  and  refuse  the 
burden.    The  Court,  it  was  true,  refused  spe- 
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cific  performance  of  the  covenant,  but  it  com- 
pelled the  defendant  to  take  an  assignment, 
m  order  to  enable  the  plaintiff  to  bring  an  ac- 
tion ;  and  the  Court  doubted  whether  it  was  in 
the  option  of  the  defendant  to  abandon  the  de- 
posit. It  was  in  the  election  of  the  pluntiffs 
to  make  him  keep  it. 

Mr.  Rogers,  for  the  defendants,  insisted  that 
the  doctrine  now  contended  for  would  be  a 
surprise  on  innumerable  persons  in  the  city, 
who  were  accustomed  to  take  deposits  uf  leases 
as  securities.  They  had  a  right  to  demand  in 
equity  an  underlease,  instead  of  an  assignment* 
according  to  the  modem  practice  of  mortgag- 
ing leaseholds ;  and  that  would  protect  them 
against  such  claims  as  the  present.  In  the 
case  cited,  the  party  wus  in  possession,  which 
was  not  the  fact  in  this  case.  The  plaintiff 
could  not  by  this  bill  entitle  himself  to  the  rent 
due  before  his  purchase,  that  being  a  mere 
chose  in  action,  and  not  assignable. 

The  yice  Chancellor  said,  the  case  of  Lucas 
V.  Camerford  was  much  to  the  point,  and  he 
saw  no  authority  for  saying  he  was  not  bound 
by  it.  The  consequence  was,  the  defendants, 
the  eauitable  depositories  of  the  lease,  must  be 
considered  as  answerable  to  the  plaintiff,  owner 
of  the  reversion,  for  all  rent  accruing  due  from 
the  time  of  the  plaintiff's  purchase  up  to  the 
termination  of  the  lease.  As  the  plaintiff  took 
possession  of  the  premises  without  prejudice, 
there  must  be  an  account  of  any  rent  he  had 
since  received,  which  roust  be  deducted  from 
the  two  years  and  a  half  rent  which  the  defen- 
dants  have  to  pay ;  and  as  the  latter  have  ren- 
dered the  suit  necessary  by  their  refusal  at  first 
to  deliver  up  the  lease,  they  must  pay  the  costs. 
\yith  respect  to  the  rent  which  was  due  at  the 
time  of  the  assignment,  his  Honor  said  he  would 
take  time  to  consider  that  point. 

His  Honor,  on  a  subsequent  day,  gave  his 
judgment  on  the  point  reserved.  The  assign- 
ment bore  date  the  20th  July,  1832,  and  pur- 
ported to  convev  the  Midsummer  rent,  which 
was  then  due.  Of  this  rent,  as  well  as  of  rent 
subsequently  become  due,  the  biU  sought  pay- 
ment ;  and  an  objection  was  taken  for  want  of 
parties,  on  the  ground  that  the  assignee  of  a 
reversion  is  not  entitled  at  law  to  sue  for  rent 
due  before  hb  assignment,  and  that  the  assig- 
nees of  Nelson  ought  to  have  been  parties. 
The  rent  already  due,  at  the  date  of  the  assign- 
ment, became  severed  from  the  inheritance ; 
it  was  a  mere  choxe  in  action,  and  so  far  as  the 
bill  sought  payment  of  that  antecedent  rent, 
the  assignees  of  the  bankrupt  ought  to  have 
been  parties. 

Flight  V.  Bentley  and  others,  at  Westmin- 
ster, May  13,  June' 9,  1835. 


ercl)eq[Uf r  at  }^leni. 


EJECTMENT. — PROPERTY    UNTENANTED    ANI> 
UNFINISHED. — SERVICE   OF   DECLARATION. 

In  an  action  nf  ejectment,  whfre  the  property 
consistsof  unfinished  houses,  the  service  of 


Suferior  Courts  •  Exchequer. 


285 


ihe  declaration  hp  itttckint(  U  agmnxt  the 
outer  door  of  one  of  them ,  it  not  good. 

This  was  an  action  of  ejectment.  The  pro- 
perty consisted  of  several  houses,  a  part  of 
which  were  unfinished,  and  uninhabited.  In 
this  case,  the  copy  of  the  declaration  was 
served  by  sticking  it  against  the  outer  door ;  and 
k  was  conteniled,  that  this  was  a  good  service, 
or  at  any  rate,  sufficient  to  obtain  a  rule  to 
shew  cause  why  it  should  not  be  considered  so. 

The  Court,  however,  thought  it  would  be 
l>etter  that  the  usual  course  where  the  posses- 
sion was  vacant  should  be  pursued. 

Rule  refused.— />otfd.  Schovell  v.  Roe,  T.  T. 
1835.    Excheq. 


SHEniVF. — EXECUTION. — FALSE  CLAIMANT. — 
COSTS. 

Goodt  having'  teen  seized  by  the  sheriff,  and 
claimed  by  another  person,  the  latter,  upon 
application,  receives  permimon  to  proceed 
to  trial  upon  paying  a  certain  sum  into 
Court.  Neglecting  to  do  so,  however,  he 
is  liable  to  pay  the  trhole  amount' of  costs 
incurred  on  his  false  claim. 

In  this  case  some  goods,  the  property  of  the 
defendants,  had  been  seized  by  the  sheriff, 
which  were  subsequently  claimed  by  another 
person.  The  latter  obtained  permission  from 
the  Court  to  prosecute  his  claim,  upon  paying 
a  certain  sum  of  money  into  Court,  to  cover 
the  amount  of  costs  which  might  be  incurred. 
He  neglected  to  do  so,  and 

A  rule  nisi  had  in  conseauence  been  obtain- 
ed, calling  upon  him  to  snew  cause  why  the 
goods  should  not  be  sold,  and  the  money  appro- 
priated to  the  use  of  the  creditors,  and  why  he 
should  not  pay  the  costs  incurred  in  conse- 
quence of  his  false  claim. 

No  objection  was  made  to  pay  the  costs,  with 
the  exception  of  those  attending  the  present 
application;  and  it  was  stated  that  the  claim- 
ant was  prevented  only  by  his  poverty  from 
complying  with  the  order  made  by  the  Court. 

The  Court  made  the  rule  absolute. — Scales 
V.  Sargeson,  T.  T.  1835.    Excheq. 


RXVBNCE  CAUSE. — DEMURRER. — MATTER  OF 
LAW. — MARGIN. — SIGNATURE  OF  ATTORNEY- 
GENERAL. 

//  is  not  necessary  that  a  matter  of  law,  in- 
tended  to  be  argued,  should  be  set  forth  in 
the  margin  of  a  demurrer,  in  a  revenue 
cause.  It  must  be  signed  by  the  Attorney^ 
General,  however,  before  delivery. 

In  this  cause,  which  was  on  the  revenue  side 
of  the  court,  a  rule  nisi  had  been  obtained  to 
set  aside  the  demurrer  to  a  plea  to  an  informa- 
tion, on  the  ground  that  there  appeared  to  be 
no  note  on  the  margin  of  the  cause  of  demurrer, 
according  to  the  rale  of  court,  which  directed 
that  some  point  of  law,  which  it  was  intended 
should  be  argued,  should  be  specified  in  the 
miM'giD-  Without  this,  the  demurrer  might  be 
sk  aside.    A  second  ground  of  objection  was. 


that  the  demurrer  was  not  signed  by  the  At- 
torney-General. 

Cause  was  now  shewn,  when  it  was  contended 
that  the  rule  alluded  to  was  made  under  the 
authoritv  of  the  act  of  parliament,  which  em- 
powerea  the  Judges  jointly,  or  any  eight  of 
them,  to  make  such  rules  for  regulating  the 
courts  over  which  thev  had  jurisdiction,  as 
to  them  seemed  fit.  Yhis  being  a  revenue 
cause,  could  not  come  within  the  meaning  of 
the  act.  With  regard  to  the  second  objection, 
there  was  no  authority  to  shew  that  the  rule 
requiring  signature  by  counsel,  applied  also  to 
the  Attoroey-General.  Besides,  there  was  an 
affidavit  shewing  that  the  demurrer  was  now 
properly  signed. 

In  support  of  the  rule  it  was  submitted,  that 
the  signature  of  the  Attorney-General  baring 
been  affixed  after  the  rule  had  been  obtained, 
it  was  of  no  use.  The  proper  course  was  to 
deliver  all  pleadings  directed  to  be  signed  by 
the  Attorney-General,  properly  signed  by  him» 
to  the  clerk  of  the  court. 

The  Court  thought  that  aU  pleadings  should 
be  properly  signed  before  debvery.  The  rule 
must  therefore  be  absolute  on  this  point.  .The 
second  objection,  however,  could  not  stand,  as 
the  rule  requiring  a  point  of  law  to  be  set 
forth  in  the  margin,  was  founded  on  an  act 
which  directed  that  the  Judges  should  make 
general  rules  applicable  to  ul  the  courts,  in 
such  matters  on  which  they  had  common  ju- 
risdiction. 

Rule  absolute.— /2^jr.  v.  fToollet,  T.  T.  1835. 
Excheq. 


RULE  NISI  TO  CANCEL  BAIL  BOND. — DEFECT 
IN  AFFIDAVIT  OF  DEBT. — CONSENT  OF 
PLAINTIFF. 

//  was  held,  that  notwithstanding  the  plaintiff 
should  have  offered  to  consent  to  a  Judge's 
order  to  cancel  a  baiUltond  after  a  rule  nist 
had  been  obtained  for  that  purpote,  on  the 
ground  of  a  defect  of  the  affidavit  of  debt, 
the  costs  to  be  costs  in  the  cause,  and  no 
action  to  be  brought,  the  rule  may  be  abso- 
lute,  with  costs, 

A  rule  nisi  had  been  obtained  to  shew  cause 
why  the  bail-bond  should  not  be  given  up  ta 
be  cancelled,  with  costs,  on  the  ground  that 
the  affidavit  to  hold  to  bail  did  not  sufficiently, 
specify  the  amount  of  the  debt  for  which  the 
action  was  brought. 

Cause  was  now  shewn,  when  it  was  con-, 
tended,  that  after  the  rale  was  obtained, 
the  plaintiff's  attoraey  had  offered  to  consent 
to  a  Judge's  order  to  the  same  effect  as  that 
contained  in  the  rale  The  costs  to  be  costs 
in  the  cause,  and  no  action  brought.  Admit- 
ting the  defect  in  the  affidavit,  it  was  sub- 
mitted, that  the  Court  would  not  make  the  rule 
absolute  with  costs. 

The  Court  said,  that  as  they  had  not  offered 
to  pay  the  costs  of  the  rale  nisi,  the  rale  must 
be  absolute. 

Rule  absolute,  with  costs. — Clarke  v.  Crock'-' 
ford,  T.  T.  1835.    Excheq. 


286 


Superior  Courts:  Exchequer, — Notes  of  the  Week, 


DEMURRBR. — POINT  TO  BE  ARGUED. 

The  point  intended  to  bn  raUed  not  being  tet 
forth  in  the  margin  of  the  demurrer,  is  not 
a  iufficient  objection  to  its  being  argued. 
It  may  afterwards,  however,  beset  aside  on 
the  ground  of  irregularity. 

This  was  a  case  of  a  demarrer  to  a  plea, 
where  the  point  to  be  mooted  was  not  set 
forth  in  the  margin ;  and  it  was  contended,  that 
according  to  the  new  rules,  the  demurrer 
could  not  be  argued. 

The  Court,  thought  there  was  no  objec- 
tion to  its  being  argued.  The  demurrer, 
however,  might  ^  set  aside  as  irregular. 

Lacyy.  Umber,  T.  T.  1835.    Excheq. 


PROM1880RTNOTB. — PLEA  NO  CONSIDERATION. 
— PREVIOUS  DEBT* — PROOF. 

/4  an  action  on  a  promissory  note  for  500/.  by 
the  indorsee,  against  the  indorser^  the  lat- 
ter pleaded  no  consideration  as  to  300/.  and 
that  the  note  was  only  indorsed  for  the  aecom- 
tnodation  of  the  drawer,  and  the  security  of 
the  plaintiffs,  who  were  his  bankers.  The 
plaintiffs,  in  reply,  alleged  that  they  had 
already  given  the  drawer  consideration  for 
the  full  amount  of  the  note :  and  it  was  held, 
that  it  was  not  necessary  for  them,  upon 
this  issue^  to  give  proof  that  they  were  en- 
titled totho  full  amount. 

'^h!8  was  an  action  on  a  promissory  note  for 
560/.  brought  by  the  indorsee  against  the  in- 
dol^er.  The  note  was  drawn  by  a  third  party, 
arid  it  was  made  payable  bv  the  defendant, 
and  by  him  indorsed  tu  the  plaintifTs. 

In  the  plea  it  was  alleged,  that  there  was  no 
consideration  except  as  to  200/ ,  and  that  the 
drawer  delivered  the  note  to  the  defendant  to 
,  l>e  indorsed  to  the  ^plaintiffs,  as  security  for 
sums  to  be  subsequently  advanced.  A  sum 
of  200/.  was  afterwards  naid  over  to  the  draw- 
er, which  was  all  he  had  received. 

The  replication  stated,  that  the  nlaintiffs 
were  holders  of  the  note  for  a  valuable  consi- 
deration given  by  them  to  the  drawer,  in  re- 
spect  of  their  being  holders  of  the  note  for 
500/.  The  action  had  been  tried  at  the  Lon- 
don Sittings,  GuildhalU  when  it  was  contended, 
that  there  was  no  necessity  to  give  any  evidence 
of  consideration ;  but  a  witness  was  examined, 
who  was  clerk  to  the  plaintifls,  who  were  the 
bankers  to  the  drawer  of  the  note,  and  who 
stated,  that  the  plaintiffs  discounted  the  note, 
and  placed  the  amount  to  the  drawer's  credit, 
debiting  him  with  discount  and  expenses. 
That  he  was  at  that  Une  indebted  to  the  plain- 
tiffs  in  a  sum  exceeding  the  amount  of  the 
note,  and  that  advances  to  the  amount  of  near- 
ly 200/.  had  also  since  been  made.  The  note 
had  in  point  of  fact,  been  placed  towards  the 
liquidation  of  the  drawer's  original  debt. 

)t  was,  on  this,  contended  tha(  there  was  no 
consideration  for  the  note  except  the  200/. 

The  Court,  however,  ovcrulea  the  objection, 
and  a  verdict  for  500/.  was  retarned  for  the 
plaintiffs. 

A  new  trial  was  now  moved  for^  on  the 


ground  of  mis-direction,  and  the  objection  be- 
fore taken  was  renewed.  It  was  now  con- 
tended, that  as  it  was  clear  the  defendant  had 
indorsed  the  note  only  for  the  accommodation 
of  the  drawer,  it  was  the  duty  of  the  plaintiffs 
to  prove  the  consideration  they  had  given  him. 
They  had  as  yet,  produced  no  eridence  to 
shew  that  they  had  given  more  consideration 
than  the  200/.  and  they  were  therefore  only  en- 
titled  to  recover  that  sum.  The  presumption 
at  law  was,  that  the  indorser,  instead  of  the 
drawer,  had  received  the  consideration  for  the 
note. 

The  Court  saw  no  reason  to  grant  a  new 
trial.  In  a  case  of  fraud  there  might  be  some 
grounds  for  calling  for  proof  of  consideration ; 
but  where  it  was  only  shewn  the  bill  was  for 
accommodation,  there  existed  no  such  grounds. 
Under  the  circumstances,  as  there  wus  no  no- 
tice given  to  the  plaintiffs,  that  the  bill  was 
given  for  sums  only  to  he  advanced  at  a  future 
period,  the  account  already  due  must  be  held 
to  be  good  consideration. 

Rule  refused. — Perceval  and  others  v.  Framp- 
/;»,T.  T.  1835.    Excheq. 
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Turnpike  Trusts  Consotidation. 
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In  Committee, 

ChuToh  of  Ireland. 

Chancery  Offices. 

Copyholds    Enfran- 
chisement. Attorney  General, 

Registration  of  Voters.    Lord  J.  Russell. 
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Durham  Coiot  of  Pleas. 

Dissenters'  Marriages. 
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Election    Expenses    and    Qualification    of 
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limitation  of  Real  Actions  Amendment. 

Landed  Securities  (Ireland). 


To  be  reported. 

Imprisonment  for  Debt. 

Limitation  of  Polls. 

Bankruptcy  Funds.         Master  of  the  Rolls, 


ARRANGEMENTS    OF    THE   VACA- 
TION MASTERS  IN  CHANCERY. 


Our  readers  are  aware  that  matters  in 
Chancery  of  an  urgent  nature,  were  accus- 
tomed to  be  referred  to  the  Vacation  Mas- 
ter, and  that  such  Master  took  the  whole 
business  of  the  vacation,  and,  we  under- 
stand, received  the  fees  for  his  own  use. 
^  Under  the  Chancery  Regulation  Act,  all 
fees  to  the  Masters  being  abolished,  and  a 
specific  salary  substituted,  the  additional 
labor  of  the  Vacation  Master  is  not  now 
remiinecated.  It  can  scarcdy  be  expected, 
therefore,  that  any  one  of  the  Masters  will 
be  disposed  to  give  up  the  whole  of  the 
vacation  for  the  convenience  of  his  brethren. 
If  the  duty  were  taken  in  rotation,  it  would 
fall  to  each  one  in  ten  years ;  but  we  have 
heard  that  it  is  under  discussion,  whether 
the  labor  should  not  be  equally  divided  every 
year  among  the  whole.  This,  however, 
would  require  an  attendance  of  each  Master 
for  about  a  week  only,  and  would  be  very 
inconvenient  in  practice.  The  matters  re- 
feired  are  generally  of  an  urgent  nature ; 


and  unless  completed  within  the  short  sit- 
ting of  one  Master,  there  would  be  much 
delay  in  re- opening  and  discussing  the 
business  before  the  next  in  rotation ;  and 
the  inconvenience  might  be  increased  per- 
haps by  a  want  of  uniformity  in  the  course 
pursued.  It  has  been  suggested,  that  the 
period  of  each  Master's  sitting  should  not 
be  less  than  a  month ;  but  that  the  old 
practice  of  the  same  Master  sitting  on  cer- 
tain days  during  the  whole  vacation,  would 
be  preferable.  The  suggestion  having 
thus  been  respectfully  made,  we  have  no 
doubt  it  will  be  taken  into  oonsideradon, 
and  such  conclusion  come  to  as  may  be 
deemed  most  expedient. 


ANSWERS  TO  QUERIES. 

EafD  of  property  anir  Canhtpancisig. 
nowaa.    p.  143. 

1.  The  case  of  Ray  v.  Pun^^  5  B.  &  Aid. 
561,  seems  to  me  to  be  decisive  of  the  ques- 
lion.  The  title  of  the  purchaser  is  anterior  to 
the  title  of  dower ;  he  taking  by  the  execu- 
tion of  the  power,  takes  by  the  deed  creating 
the  power.  Lord  Tenterden,  in  Doe  d.  Himm 
V.  Joneg,  10  B.  &  0.  468,  says,  "  It  has  been 
cittabliehed  since  the  time  of  Lord  Coke,  tliat 
where  a  power  is  executed,  the  person  takinir 
under  it  takes  under  him  who  created  the 
power,  and  not  under  him  who  executes  it.'* 

Spbs. 

2.  The  case  here  nut  seems  to  be  identical 
with  the  one  cited,  ox  Ray  v.  Pungr^  5  Bam.  & 
Aid.  561,  which  has  been  since  repeatedly 
quoted^  as  good  law  in  the  very  wor(&  of  th^ 
pro^sition.^    See  Watkins's  Conveyancing,  p. 


54,  last  edition. 


STOCK. — ^WIFK.— TENANT  FOR  LIFE.      P.  ^, 

A  husband  surviving  his  wife,  is  entitled,  on 
taking  out  administration  to  her  effects,  to  her 
chosee  in  action,  which  were  not  reduced  iato 
possession  during  the  coverture.  29  Car.  2, 
c.  3,  8.  25.  If  he  dies  without  having  reduced 
such  property  into  possession,  his  representa- 
tives, and  not  the  next  of  kin  of  the  wife,  are 
entitled  thereto.  Until  very  lately,  the  latter 
were  legally  entitled  to  take  out  administration, 
though  they  were  considered  in  Chancery  only 
as  trustees  for  the  former :  but  now,  by  a  late 
dedsiMi  in  the  Ecclesiastical  Court,  reported 
in  tlie  kst  volunae  of  Haggard,  the  right  to 
the  administration  will  in  futarc  fblkwr  the 
beneficial  estate;  and  the  representatives  of 
the  hisband  will  therefore  be  entitled  thereto. 

I.  M.  C. 
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COVENANT. — UNDBRLEASB.      P.  143. 

.  The  covenant  by  ^.  in  a  lease  from  B.  that 
he  will  not  "  alien,  sell,  or  assign  the  premises 
or  any  other  part  thereof  without  the  license 
of  B,y  the  lessor,"  will  not  prevent  A,  from 
granting  an  underlease  of  such  premises.  That 
clauses  restrictive  of  alienation  generally  do 
not  Extend  to  underleases,  has  been  determin- 
ed in  several  cases.  Thus,  where  the  lessee 
was  not  to  "  assign,  transfer,  or  set  over,  or 
otherwise  do  or  put  away "  the  lease  or  pre- 
mises, an  underlease  was  held  to  be  no  breach 
of  the  proviso.  Crusoe  d.  Bleaeoe  v.  Bugiey, 
Blackst.  766;  S.  C.  3  Wils.  234.  See  also 
Kiwserdey  v.  Orpe^  Doug.  58;  15Ves.  265. 
But  eontrh,  where  the  condition  was  not  to 
*'  set,  let,  or  assign  over"  the  premises.  Roe 
d.  Grefgon  v.  Harrison,  2  D.  &  £.  425.  So 
a  proviso  for  re-entry,  if  the  lessee,  his  execu- 
tors or  administrators,  assigned  o^  otherwise 
parted  with  the  lease  or  premises /or  the  whole 
w  any  part  of  the  term,  was  held  to  be  broken 
by  an  underlease.  Doe  d.  Holland  v.  fTorsley, 
I  Camp.  20.  A.  S. 


EolD  at  SanVIor^  ants  Cnuint 

NOTICE  TO  QUIT.      P.  80. 

There  appears  to  be  no  decision  distinguish- 
ing "  a  half  year"  from  *'  gisf  months"  notice 
to  quit  No  doubt  can  exist  that  a  notice 
given  on  the  24th  of  December,  to  quit  on  the 
24th  of  June  following,  is  a  sufficient  notice. 
See  Doe  d,  I^ord  Huntin^ion  v.  Culliford,  4 
D.  &  R.  249,  where  the  notice  was  held  to  be 
good,'  although  178  days  only  were  given. 

N.  G. 


HUSBAND  AND  WIFE. — DISTRESS.      P.  144. 

It  may  be  laid  down  as  a  general  rule,  that 
for  all  rents  due  in  right  of  the  wife,  the  hus- 
band may  distrain  alone.  See  Petersdorff 's 
Abridgment,  tit.  Distress;  WoodfalPs  Land. 
&  Ten.  345;  OilMrne  v.  fFickenden,  2  Saund. 
195.  The  warrant  of  distress  need  of  course 
only  be  signed  by  the  husband,  that  being 
good  enouffh  when  only  signed  by  one  joint 
tenant    1  Moore  &  Payne,  474.  J. 


practice. 

plaintiff's  DEATH. — SECOND  ARREST. 

P.  144. 

It  is  pliun  that  ^.'s  executor  can  hold  B, 
to  bail  for  the  same  cause  of  action  that  his 
testator  had,  without  the  leave  of  the  Court, 
and  it  would  seem,  without  payment  of  costs 
of  the  former  suit.  See  Aieuin  v.  Evans,  1 
C.  &  J.  82.  J. 


QUERIES. 


Cfltnnuin  SjAi. 

DIVORCE. — ISSUE  BASTARDIZED 

Where  an  act  of  parliament  has  been  ob- 
tuned  to  dissolve  a  marriage  (say  upon  the 
ground  of  the  wife's  adultery),  is  the  dissoiution 
ah  initio,  or  merely  prospective  ?  And  are  the 
issue,  by  the  effect  of  such  act  having  been  ob- 
tained, bastardized,  or  is  there  usual^  a  clause 
saving  their  lefl^timacy?  The  principal  point 
is,  whether  a  dissolution  by  act  of  parliament 
is  of  the  same  nature  in  its  effects  as  a  divorce 
a  vinculo  matrimonii  F  2. 


EolD  of  Santilor^  antt  Enttmt. 


BOARD  AND  LODGING.— NOTICX  TO  QUIT. 

Is  a  gentleman  residing  in  a  lodging-house, 
partially  boarding  with  the  family,  and  paying 
a  regular  sum  quarterly,  bound  to  give  any 
and  what  notice  of  his  intention  to  leave  ?  I 
believe  there  has  been  a  decision  on  the  sul»- 
ject,  which  perhaps  some  of  your  correspond- 
ents can  point  out.  W.  G.  J. 


ftxtn  of  9roprrt0  an\i  Canhtj^smin^. 

APPORTIONMENT  ACT.— ANNUITT. 

By  the  Apportionment  Act,  4  W.  4,  c.  22, 
s.  2,  it  is  enacted,  inter  alia,  that  all  rents- 
charge  and  other  rents,  annuities,  pensions, 
divioends,  &c.  made  payable  ur  coming  due  al 
fixed  periods,  under  any  instrument  that  shall 
be  executed  after  the  passing  of  the  act,  or 
heinf  a  will  or  teUameniary  instrument,  tknt 
shall  come  into  operation  after  the  passing  of  ike 
act,  shall  be  apportioned  in  manner  therein 
mentioned.  A  testator,  whose  will  was  proved 
three  years  hefore  the  act  was  passed,  bequeathed 
an  annuity  to  his  wife  for  life,  who  has  lately 
died.  Is  her  representative  entitled  to  an  ap- 
portionment of  the  annuity  under  the  above 
act?  CM.  W. 


THE  EDITOR'S  LETTER  BOX. 


The  Quarterly  Digest  of  all  reported  cases 
in  all  the  Courts,  from  the  9th  of  May  last,  will 
be  published  on  the  8th  of  August. 

We  thank  J.  S.  for  the  trouble  he  has  taken. 

The  Letter  of  "  Legalis"  is  under  consider- 
ation. 

The  Paper  on  the  Liability  of  Attorneys  is 
acceptable. 

The  Queries  and  Answers  of  W.  B.  W.  i 
Z.  A.;  T.  W.  H  ;  and  Aspiro,  have  been 
received. 

We  are  aware  that  conflicting  Answers  to 
Queries  are  sometimes  given  b^  different  Cor- 
respondents :  the  same  uncertainty  happens  in 
all  branches  of  the  profession.  These  opi- 
nions are  chiefly  useful  by  referrmg  ta  cases. 
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■  **  Quod  magis  ad  nos 
IVsitinet,  et  neacire  malum  eat^  agitamua. 


HORAT. 


THE  GRANDEUR  OF  THE  LAW. 


It  is  our  intention  occasionally  to  take  a 
retrospective  review  of  our  elder  legal 
writers ;  and  we  hope  thereby  to  conduce 
as  well  to  the  amusement  as  the  instruction 
of  our  readers.  There  are  many  works 
which  now  lie  neglected,  and  which  are  not 
usually  to  be  found  in  law  libraries,  that 
do  xiot  deserve  to  be  entirely  forgotten; 
and  we  shall  from  time  to  time  bring  them 
under  our  readers'  notice. 

In  pursuance  of  this  design,  the  first 
work  to  which  we  shall  advert  is,  *'  The 
Grandeur  of  the  Law ;  or  an  Exact  Collec- 
tion of  the  Nobility  and  Gentry  of  this 
Kingdom,  whose  Honours  and  Estates  have 
by  some  of  their  Ancestors  been  acquired 
or  considerably  augmented  by  the  Practice 
of  the  Law,  or  Offices  and  Dignities  re- 
lating thereunto ;  the  Name  of  such  An- 
cestor, together  with  the  Time  in  which  he 
flourished,  the  Society  in  which  he  was  a 
Member,  and  to  what  Degree  in  the  Law 
he  arrived,  being  particularly  expressed." 
Two  editions  of  this  work  have  been  printed: 
the  first  in  1684 ;   the  second,  from  which 
we  quote,  in  the  following  year.     Its  object 
is  sufficienUy  explained  by  its  titie ;  and 
we  think  the  autiior  proves  very  satisfac- 
torily, that  many  of  our  great  families  have 
been  founded  or  greatiy  assisted,  by  law- 
yers.    Some   of  the  names  he  mentions 
have  now  lost  their  interest ;  but  we  shall 
proceed  to  quote  some  few  of  those  enume- 
rated, which  are   stiU    "  familiar  in  our 
mouths  as  household  words." 

"  The  first  who  laid  the  foundation  of 
that  noble  and  flourishing  feuoiily  of  the 
Howards,  was  William  Howard,  one  of  the 
Chief  Justices  of  the  Court  of  Common 
Fleas  in.^e  reigns  of  the  two  first  Ed- 
wards. From  which  William  are  directiy 
descended  Howard,  Duke  of  Norfolk,  Earl 
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of  Arundel,  Surrey,  Norfolk,  and  Norwich,  * 
and  Earl  Marshal  of  England ; 

"  James  Howard,  Earl  of  SuflPolk  and 
Baron  Howard  of  Walden ; 

"  Charles  Howard,  Earl  of  Carlisle,  Vis- 
count Morpeth,  and  Baron  Davis  of  the 
North; 

"  Henry,  Lord  Stafford ; 
'<  Francis  Howard,  Baron  of  Effingham." 
"  William  Cavendish,  Earl  of  Devon- 
shire, and  Baron  Cavendish  of  Hardwick,  is 
descended  firom  Sir  John  Caireodish,  Lord 
Chief  Justice  of  the  King's  Bench  in  ibfi 
reign  of  King  Edward  the  Third." 

"  John  Sheffield,  Earl  of  Mulgcave  and 
Baron  of  Buttermack,  is  directiy  de8cende4 
from  Sir  John  Sheffield,  of  the  Inner  Tem<*. 
pie.  Knight,  Recorder  of  London,  and 
Speaker  in  the  House  of  Commons  in  the 
reign  of  King  Henry  the  Seventh." 

"  Anthony  Cooper,  iarl  of  Shaftesbury, 
Baron  Ashley  of  Wimboume,  St.  Giles, 
and  Lord  Cooper  of  Paulett,  is  the  son  and 
heir  to  Anthony,  late  Earl  of  Shaftesbury, 
who,  though  I  cannot  say  he  ever  made  it 
his  business  to  study  the  law,  yet  was  he  of 
the  Society  of  Lincoln's  Inn,  and  by  the 
profits  arising  out  of  «uch  offices  as  he  en- 
joyed, relating  to  the  law,  did  he  greatly 
augment  his  estate,  being  first  Chancellor 
of  the  Exchequer,  and  afterwards  Lord 
High  ChanceUor  of  England." 

"  William  Pagett,  Lord  Pagett  and  Baron 
of  Beaudesert  in  Staffordshire,  is  descended 
by  many  noble  peers  of  this  realm,  in  a  di- 
rect course  of  succession,  from  Sir  William 
Pagett,  Knight,  a  gentieman  deeply  learned 
in  the  laws,  by  means  whereof  he  was 
made  one  of  the  Clerks  of  the  Council,  and 
Chancellor  of  the  Duchy  of  Lancaster,  in 
the  several  reigns  of  King  Henry  the  Eighth 
and  Edward  the  Sixth;  and  afterwards, 
having  greatiy  advanced  himself  in  estate 
and  riches,  he  was  created  a  baron  of  this 
kingdom,  being  at  first  but  a  student  in  the 
Inns  of  Court." 


290 


The  Grandeur  of  the  Law. 


These  are  some  of  the  peers  who  at  the 
time  the  book  was  written,  owed  the  origin 
of  their  greatness  to  the  law.  How  the 
number  has  been  increased  since  tiiat  period 
we  need  not  remind  the  reader.  Let  us 
pass  on  to  the  Baronets  who  trace  their 
origin  to  the  law,  who  are  very  numerous. 
We  quote  some  few. 

'*  Sir  Edmund  Bacon,  of  Redgrove  in 
the  county  of  Suffolk,  Baronet,  (the  first  of 
that  dignity  within  this  kingdom,)  is  de- 
scended from  Sir  Nicholas  Bacon,  of  Gray's 
Inn,  Knight,  Attorney  of  the  Court  of 
Wards  and  Liveries,  and  Lord  Keeper  of 
the  Great  Seal  of  Bngland  in  the  reign  of 
Queen  Elizabetb;  a  younger  son  of  which 
Sir  Nicholas,  was  the  no  less  learned 
Francis  Bacon,  of  Gray's  Inn  aforesaid,  a 
person  singularly  read  in  the  laws,  and  of 
incompamble  puts,  in  respect  whereof  he; 
was  created  Baron  of  Verulam,  Viscount 
St.  Albans,  and  Lord  High  Ghaneellor  of 
England,  by  King  James;  which  great 
honours  and  preferments  were  soon  blasted 
by  some  great  offence  he  committed  during 
the  time  he  had  the  custody  of  the  Seal ; 
and  so  became  reduced  to  lead  the  remain- 
der of  his  life  in  privacy  at  his  chambers  in 
Gray's  Inn  till  lufl  deaths  leaving  no  male 
iBsue." 

"  Sir  John  Shelly,  of  Michel  Grove  in 
the  county  of  Sussex,  Baronet,  is  descended 
from  WilUam  Shelly,  of  l^e  Inner  Temple. 
Seijeant  at  Law,  and  one  of  the  Justices 
of  ^e  Common  Fleas  in  the  reign  of  King 
Henry  the  Eighth ;  which  William  did  very 
considerably  augment  the  estate  of  his  an- 
cestors, who  for  many  ages  before  had 
flourished  in  this  country  in  great  splen- 
dour." 

"  Sir  Edward  Littleton,  of  Pillaton  Hall 
in  the  county  of  Stafford,  Baronet,  is  de- 
scended from  Richard  Littleton,  second 
fion  of  the  frunous  and  learned  Sir  Thomas 
Littleton*  alias.  Westcote,  of  Franchly, 
Knight  of  the  Bath,  Serjeant  at  Law,  and 
one  of  the  Justices  of  the  Ccmunon  Fleas 
in  the  reign  of  Edward  tlie  Fburth." 

''  Sir  Charles  Wolseley,  of  Wolseley  in 
the  county  of  Stafford,  Baronet,  is  descend- 
ed from  Ralph  Wolseley,  Esq.,  one  of  the 
Barons  of  the  Court  of  Exchequer  in  the 
reign  of  King  Edward  the  Fourth." 

**  Sir  William  Ingilby,  of  Repley  in  the 
county  of  York,  Baronet,  is  lineaUy  de- 
scended from  Thomas  Ingilby,  Esq.,  one  of 
the  Justices  of  the  King's  Bench  in  the 
reign  of  King  Edward  the.  Third,  and  one 
of  the  Justices  of  the  Common  Fleas  in  the 
reign  of  King  Edward  the  Second." 


"  Sir  John  Lowther,  of  Whitehaven  in 
the  county  of  Cumberland,  Baronet,  a  fri- 
mily  of  great  antiquity  and  honour  in  those 
nordiem.  parts,  is  descended  by  many 
worthy  ancestors  of  signal  renown  and  qua- 
lity, from  Hugh  de  Lowther,  Attorney  Ge- 
neral to  King  Edward  the  First ;  and  from  - 
Thomas  de  Lowther,  one  of  the  Justices  of 
the  King's  Bench  in  the  reign  of  King  Ed- 
ward the  Third." 

"  Sir  Felix  Wilde,  of  St.  Clement  Danes 
in  the  county  of  Middlesex,  Baronet,  is  the 
son  and  heir  of  Sir  William  Wilde,  Knight 
and  Baronet.  Seijeant  at  Law,  Recorder  of 
the  dty  of  London,  and  lately  one  of  the 
learned  Justices  of  the  Court  of  King's 
Bench." 

•'  Sir  Edmond  Fortescue,  of  Fallow  Pitt 
in  the  county  of  Devon,  Baronet,  is  de- 
scended fr^m  Lewis  Fortescue,  one  of  the 
Readers  of  the  Middle  Temple,  as  also  a 
Serjeant  at  Law,  and  one  of  the  Barons  of 
the  Court  of  Exchequer  in  the  latter  end 
of  the  reign  of  King  Henry  the  Eighth; 
which  said  Lewis  was  a  younger  son  of  the 
antient  and  flourishing  family  of  the  For- 
tescues  of  the  west." 

The  Knights  are  of  course  very  numer- 
ous ;  pass  we  therefore  to  the  Esquires,  of 
whom  we  have  only  room  for  one  ;  but  he  * 
has  been  called  "  the  first  commoner  of 
England." 

"  Robert  Coke^  of  Holkham  in  tihe  coun- 
ty of  Norfolk,  Esquire,  is  the  eldest  branch 
descended  from  Sir  Edward  Coke,  of  the 
Inner  Temple,  Knight,  so  much  celebrated 
for  his  profound  judgment  and  experience 
in  the  laws  of  this  kingdom,  in  respect 
whereof  he  became  the  Autumn  Reader  of 
the  said  Society  in  the  34th  year  of  Queen 
Elizabeth's  reign ;  soon  after  wliich  he  was 
constituted  Solicitor,  and  then  Attorney 
General  to  that  Princess,  as  also  Recorder 
of  London ;  and  by  King  James  called  to 
the  degree  of  Seijeant  at  Law,  and  ad- 
vanced to  the  dignity  of  Lord  Chief  Justice 
of  the  Common  Fleas,  whence  he  was  re- 
moved to  the  like  honour  in  the  King's 
Bench,  and  elected  one  of  his  then  Majes- 
ty's Privy  Council."      ^ 

We  now  leave  this  little  work,  in  which 
is  contained  much  curious  information. 
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Ik  our  2d  valame,  p.  262,  and  the  present 
votume,  p.  24,  we  stated  the  cases  and  au- 
thorities cm  the  practice  of  retaining  coun- 
sel ;  and  in  order  that  our  readers  may  be  in 
possession  of  the  whole  matter,  we  now 
add  Mr.  Chitty's  statement  on  the  subject, 
£rom  the  3d  volume  of  his  General  Practice, 
p.  132. 

"  We  have  in  the  precedinjif  pap^es  adverted 
to  the  expediency  and  duty  of  an  attorney  for 
a  nlaintin,  in  cases  of  difficulty  or  importance, 
airetHimng  oue  or  more  ot  the  most  able 
counsel  before  the  defendant  has  the  least 
intimation  of  the  intended  proceeding's.  Al- 
though there  are  very  many  counsel  of  great 
ability,  yet  there  are  very  few  of  commanding 
and  supereminent  talent  as  Nisi  Prius  advo- 
cates, and  hence  the  result  of  a  cause  may  fre- 
quenUy  depend  on  securing  one  of  the  latter. 

*'The  ordinary  retaining  fee  in  a  single 
cause  is  one  giunea.  A  general  retainer,  se- 
curing the  counsel  for  the  client  in  every  case 
in  which  he  may  be  a  party,  either  separately 
or  jointly  with  otherrf,  is  five  guineas.  At  law 
a  retainer,  whether  special  or  general,  and 
either  on  the  part  of  a  plaintiff  or  a  defendant, 
may  be  given  before  any  process  has  issued,  and 
if  duly  ^iven  in  the  cause  continues  until  its 
conclusion,  and  does  not  always  require  renew- 
al every  year  ;^  but  care  must  be  observed  that 
the  names  of  the  parties  be  properly  stated,  or 
it  will  not  preclude  the  opponent  from  after- 
%'ards  giving  a  correct  retainer.  If  however  a 
retainer  be  "A.  B.  and  others  against  C.  D.  and 
others,  it  will  secure  the  counsel  whatever 
persons  may  be  afterwards  named  in  the  cause, 
provided  the  name  of  the  party  particularized 
be  one.  In  ecjuity  it  seems  that  a  special  or 
particular  retainer  is  of  no  efficacy  unless  given 
qfter  bill  filed,  though  it  is  othenvise  as  to  a 
general  retainer. 

"  With  respect  to  the  obligatory  effect  of  a 
retainer,  it  seems  incumbent  on  a  solicitor  to 
give  a  fresh  reUiiner  the  instant  the  former  Has 
according  to  usage  become  inoperative,  for 
otherwise  the  opponent  may  by  offering  A{#  re- 
tainer, or  even  tendering  a  brief,  obtain  the 
assistance  of ^  the  same  counsel  against  his  for- 
mer client ;  and  there  is  no  distinction  in  this 
respect  between  cases  where  such  counsel  mav 
have  become  confidentiaUy  acquainted  with 
secret  information  which  he  poisiOlv  might  af- 
terwards use  injuriously  against  his  former 
client.  If  it  were  otherwise,  and  if,  as  has  been 
iusLned  by  some,  it  were  incumbent  on  coun- 
sel, before  he  received  a  retainer  or  brief  from 
the  opponent,  to  send  to  his  first  client  to  know 
whether  it  was  his  intention  to  give  a  second 
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retainer,  he  might  appear  indecorously  to  seel^^^^ 
emplovment,  and  also  have  to  submit  to  i\^  -i 
risk  or  an  answer  that  his  assistance  was  no 
longer  required,  a  situation  in  which  no  boun-^'^^^ 
sel  ought  to  be  placed;  and  if  one  retainer  '*^ 
were  to  operate  perpetually  there  would  nerer^ 
be  a  second.    Moreover,  it  is  not  to  be  believecL  ■ 
that  any  counsel  worth  retaining  will  be  so,' 
dishonourably  inclined  as  to  make  undue  use 
of  any  information  he  may  have  confidentially, 
obtained.    Perhaps,  however,  the  more  honu 
ourable  conduct  is  to  decline  holding  a  brief 
on  either  side  when  any  previous  confidential 
communication  might  be  deemed  prejudicial 
to  the  prior  client.    If  a  retadner  (then  called  a 
itfflhig  retainer)  be  given  and  not  followed  in 
due  time  with  the  delivery  of  a  brief,  we  have 
on  record  a  spirited  instance  in  the  celebrated 
Mr.  Dunning,  of  his  afterwards  taking  a  brief 
on  the  other  side." 

[We  shall  be  glad  to  receive  any  case  and 
opinion  on  the  subject  of  Retainers,  in  order 
that  the  practice  may  be  better  known  and 
settled  than  it  is  at  present.  Ed.] 


^  "  But  a  retainer  for  the  assizes  must  be  re- 
newe<i  on  or  before  the  last  day  of  the  term 
preceding  the  following  assizes." 


NEW  BILLS  IN  PARUAMENT. 


GOVBRNMBNT  OP  PRISONS. 

This  is  a  Bill "  for  effecting  greater  Uniform- 
ity in  the  Government  of  the  several  Prisons 
in  England  and  Wales ;  and  for  appointing 
Inspectors  of  Prisons  in  Great  Britain." 

The  preamble  recites,  that  by  the  laws  now 
in  force,  rules  and  regulations  made  for  the 
government  of  certain  prisons,  and  for  tl^J 
duties  to  be  performed  by  the  officers  of  the 
same,  are  in  London  and  Middlesex  required 
to  be  submitted  to  the  two  Chief  Justices,  and 
elsewhere  to  certain  other  Justioes  for  appro- 
val, and  to  be  approved  of  by  them  before  they 
can  be  enforced. . 

The  proposed  enactments  are  as  follows : 

1 ..  Rules  for  government  of  prisons,  &c.  af- 
ter the  passing  of  this  act,  to  be  approved  only 
as  therein  provided. 

2.  All  rules  and  regulations  which  shall  be 
made  after  the  passing  of  this  act  by  the  court 
of  mayor  and  aldermen  of  the  city  of  London, 
justices  of  the  peace  or  other  persons  whatso- 
ever,  which  they  are  now  by  law  authorized  to 
make  for  the  government  of  any  prisons  in 
England  and  Wales,  or  for  the  duties  to  be 
performed  by  the  officers  of  such  prisons,  shall 
be  submitted,  to  one  of  his  Majesty's  principal 
secretaries  of  state,  and  It  shall  be  lawfnl  for 
such  secretary  of  state,  if  he  thinks  fit,  to  alter 
such  rules  and  regidations,  or  to  make  addi- 
tional rules  and  regulations  thereto,  ami  to 
subscribe  a  certificate  or  declaration  that  such 
rules  and  regulations  as  submitted  to  him, 
or  altered  or  added  to,  are  proper  to  be  en- 
forced ;  and  when  such  spfretary  of  state  shall 
have  subscribed  such  certificate  or  declaration, 
sucii  rules  and  regulations,  alterations  and  ad- 
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ditions,  shall  be  binding  upon  ilie  sheriff  and 
all  other  persons  without  any  other  sanction  or 
approval.  Provided  that  no  rule  or  regulation 
save  as  hereinafter  is  mentioned,  which  after 
the  passing  of  this  act  shall  be  made  for  any 
prison  within  England  and  Wales,  or  for  the 
duties  to  be  performed  by  the  officers  of  such 
prison,  shall  be  enforced  until  a  certificate  or 
declaration  shall  have  been  duly  subscribed  by 
one  of  his  Majesty's  principal  secretaries  of 
state  in  manner  aforesaid. 

3.  Justice  of  peace  empowered  to  commit 
offenders  to  any  nouse  of  correction  near  the 
place  where  the  assizes  are  to  be  holden  at 
which  they  are  to  be  tried. 

4.  Persons  convicted  of  offences  for  which 
they  are  liable  to  death,  transportation,  or  im- 
prisonment, may  be  committed  to  the  house 
of  correction,  and  sentence  of  death  is  to  be 
executed  by  the  sheriff. 

6.  Clerks  of  peace,  &c.  to  transmit  copies  of 
prison  rules  to  secretary  of  state,  who  may 
add  to,  or  alter  the  same.  Clerks  of  peace, 
&c.  to  lav  copies  of  prison  rules  before  the 
Court  of  Quarter  Sessions. 

6.  In  case  clerks  of  peace,  &c.  neglect  to 
send  such  rules,  secretary  of  state  to  certify 
rules  for  government  of  prison. 

7.  His  Majesty  to  appoint  inspectors  of 
prisons.  Inspectors  may  examine  persons  on 
oath. 

8.  Inspectors  to  keep  minutes  of  their  pro- 
ceedings, and  make  an  annual  report  to  the 
secretary  of  state  and  to  Parliament. 

9.  Annual  returns  to  the  justices  to  be 
made  up  to  the  25th  September  in  each  year. 

10.  Secretary  of  state  may  authorise  any 
person  to  visit  prisons. 

11.  His  Majesty  may  order  prisoners  to  be 
removed  from  one  prison  to  another. 

12.  Where  term  of  imprisonment  expires 
on  Sunday,  prisoner  to  be  discharged  on  the 
preceding  Saturday. 

13.  Power  given  by  4  &  6  W.  4,  c.  36,  to 
his  Majesty,  to  direct  prisoners  sentenced  to 
imprisonment  for  offences  committed  beyond 
limits  of  that  act  to  be  removed  to  Penitentiary, 
extended  to  offences  committed  within  the 
limits. 

14.  Ei^ht  hundred  male  convicts  may  be 
confined  m  Penitentiary,  instead  of  six  httn< 
died,  as  limited  by  59  0.  3,  c.  136. 


THE  PROPERTY  LAWYER. 
No.  XLIV. 


OWELTY  OP  EXCHANOB. 

The  following  point  is  new : — 

The  purchaser  of  lands  objected  to  com- 
plete his  purchase,  on  the  ground  that  the 
trustees  of  settlement  (though  they  had  a 
power  of  sale  and  exchange)  had  no  power  to 
give  money  for  owelty  of  exchange. 


It  tvas  argued  by  Sir  E.  Sugden,  for  the 
vendor,  that  two  estates  exactly  of  equal  va- 
lues, can  never  be  met  with,  and  therefore  it 
was  incident  to  the  power  to  recdve  money  for 
owelty  of  exchange.  By  the  common  law, 
money  must  be  received  for  owelty  of  par- 
tition. The  trustees  who  paid  the  500/.  had  a 
power  of  sale :  that  sum,  therefore,  must 
nave  arisen  from  the  sale  of  part  of  the  settled 
estates.    Doe  v.  Preston^  7  B.  &  Cress.  392. 

Mr.  Preston  and  Mr.  Lynchy  for  the  de- 
fendant.— ^This  is  quite  a  novel  case,  both  in 
point  of  practice  and  of  decision,  llie  tran»> 
action  was  partly  a  purchase,  and  partly  an 
exchange.  Powers  must  be  strictly  pursued ; 
and  the  parties  in  whom  a  power  is  vested,  can 
do  only  what  the  power  authorizes.  Here  the 
trustees  of  the  settlement  were  not  authorized 
to  pay  any  money  for  owelty  of  exchange. 
Under  an  exchange,  eacli  party  must  have  a 
right  of  re-entry  on  eviction :  but  in  this  case, 
if  eviction  takes  place,  the  whole  500/.  will  be 
lost.  Bartram  died  before  the  transaction  was 
completed ;  and  if  an  exchange  is  not  per- 
fected in  the  life-time  of  both  parties,  it  is 
void ;  Co.  Lit.  50  b. 

The  Ftce^Chancellor, — There  is  no  objectioa 
to  this  transaction  in  principle.  The  exchange 
in  this  case  was  not  an  exchange  at  common 
law,  nor  is  it  subject  to  the  same  rules,  The 
remedies  which  the  parties  have  in  case  of 
eviction,  are  not  the  same  as  the  common  law 
gives,  but  are  provided  by  the  covenants  in 
their  conveyances.  If  either  of  the  parties  to 
an  exchange  at  common  law,  aliens  the  land 
taken  by  him  in  exchange,  his  right  of  re* 
entry  is  destroyed.  Bustard^s  Case,  4  Co.  Rep. 
121.  No  analogy,  therefore,  exists  between  a 
transaction  like  the  present,  and  an  exchange 
at  common  law;  and  the  fact  that  Mr.  Bar- 
tram  died  before  the  conveyance  to  him  was 
executed,  does  not  affect  the  case.  As  the 
500/.  has  been  paid,  and  the  lands  have  been 
conveyed  to  his  trustees,  I  am  of  opinion  that 
they  have  a  good  title,  and,  consequently,  the 
piu*cha6er  is  bound  to  complete  his  purchase. 
Bartram  v.  fFhichcote^  6  Sun.  86. 


PARTNER'S  POWER  OF  SUING 
CO-PARTNER. 


In  a  former  volume  (vol.  9,  p.  454)  some  ob- 
servations wiU  be  found  on  the  power  one  part- 
ner has  of  binding  his  co-partner.  In  con- 
nection vrith  this,  is  the  question.  Whether  one 
partner  can,  under  any  circumstances,  sue  his 
co-partner  ?  It  is  as  a  general  rule  true,  that 
one  partner  cannot  sue  the  other,  on  the  ground 
that  the  receipt  of  one  is  the  receipt  of  both, 
and  that  one  partner  suing  his  co-partner 
would  be  a  person  suing  for  that  which,  in  con- 
templation of  law,  is  already  in  his  own  posses- 
sion. This,  however,  woiud  be  a  source  of 
great  evil,  if  allowed  to  prevail  in  all  cases  :— 
as,  to  put  an  instance,  tu  o  persons  are  in  part. 
nership ;  one  of  them  lends  a  friend  10/.,  who 
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afterwards  pays  it  back  to  the  other,  who«  on 
being  applied  to  for  it,  refuses,  on  the  f^round 
that  as,  on  a  balance  of  accounts  there  may  be 
a  surplus  in  his  favour,  he  is  entitled  to  keep 
this  as  a  security  a^^inst  this  surplus  due  from 
his  partner,  and  at  the  same  time  that  his  part- 
ner has  the  power  of  paying  himself  out  of  the 
joint  funds.    This  general  rule  is  founded  in 
reason,  viz.  to  save  circuity  of  action:  a  person 
who  has  a  dear  defence  in  equity,  shall  be  al- 
lowed the  benefit  of  such  defence,  when  his 
eqnitable  right  can  be  clearly  defined.    Thus, 
if  one  partner  sues  the  other,  the  Courts  of 
Xaw  acknowledge  the  equitable  doctrines  of 
account  and  contribution  between  partners; 
and  therefore  they  say,  that  if  we  allowed  one 
partner  to  recover  a  sum  of  roonev  from  his 
co*partoer,  he  would,  on  its  receipt,  be  oblij^ed 
to  account  with  his  co-partner,  which  would  I>e 
creating  a  circuity  of  action;  and  therefore  to 
prevent  this,  they  allow  the  co-partner  the  be- 
nefit  of  such  e^mtable  ri^ht.  At  the  same  time 
that  these  equitable  defences  are  allowed  in 
Courts  of  Law.  it  is  with  this  qualification,  that 
such  defence  shall  be  of  no  avail  when  raised 
in  opposition  to,  instead  of  in  furtherance  of 
the^  object  of  parties  to  any  particular  trans- 
action.   In  illustration  of  these  positions  may 
be  quoted  the  cttseaoiBottomiejfY.Brooke,  and 
RiiJg^e  V.  Birck,  cited  1  T.  R.  621, 2;  and  Bed- 
fardv,  Bruton,  Bing.  N.  C.  399.    In  the  first 
of  these,  an  action  was  brought  upon  a  bond, 
given  to  the  plaintifi^  in  trust  for  one  £.  Chan- 
cellor, who,  at  the  time  of  the  action  brought, 
was  indebted  to  the  defendant  in  a  greater  sum 
than  the  amount  sued  for  on  the  bond.    On 
demurrer  to  a  plea  to  this  effect,  by  the  advice 
of  the  Court,  theplaintiff  withdrew  the  demur- 
rer ;  so  that  the  Court  did  not  there  look  to  the 
person  legally  entitled,  but  to  her  who  was  be- 
neficially interested  in  the  bond.    This  autho- 
rity was  recognized  in  Rudge  v.  Birch,  where, 
to  debt  on  bond,  the  defendant  pleaded  that  the 
bond  was  given  to  the  plaintiff  in  trust  for  j4,, 
fur  a  debt  due  from  the  defendant  to  j4,,  and 
that  y/.,  at  the  time  of  exhibiting  the  plaintiff's 
bill,  was  indebted  to  the  defendant  in  more 
monies.  The  plaintiff  demurred,  and  the  Court, 
on  the  authoritjr  of  the  case  of  Buttomley  v. 
Brooke,  held  this  to  be  a  good  plea.    In  Bed- 
ford V.  Bruton,  one  Austin  had  entered  into  a 
covenant  with  certain  persons,  described  as 
trustees  for  a  building  society,  to  grant  certain 
leases  at  particular  times,  and  they  covenanted, 
until  they  were  granted,  to  pay  tiie  rent.    By 
deed  of  even  date,  made  between  the  above- 
named  trustees  of  the  one  part,  and  Austin 
and  others,  representing  the  Building  Com- 
pany,  of  the  oUier  part ;  Austin  thereby  cove- 
nanted, when  callea  upon  at  an]f  general  meet- 
ing, to  do  any  act  for  indemnifying  the  trus- 
tees firom  all  loss.    On  covenant  by  Austin, 
the  point  raised  was,  whether  or  not  this  was 
not  virtually  and  substantially  an  action  brought 
by  one  partner  against  his  partners,  to  recover 
damages  agidnst  them,  to  which  the  plaintiff 
himtuf  must  be  contributory,  if  he  succeeds. 
TindaU  C.  J.,  in  giving  iudgment,  says,  "  The 
deed  upon  which  we  declaration  proceeds,  cou- 


tains  a  covenant  under  the  seal  of  the  three 
defendants,  and  one  Henry  Parry,  since  de- 
ceased, with  Austin,  before  his  bankruptcy, 
that  they  would  pay  to  Austin  the  several  yearly 
rents  in  the  indenture  mentioned,  until  he 
(Austin)  should  grant  the  leases  which  he  had 
covenanted  by  that  deed  to  j^rant.  Here,  then, 
is  an  express  covenant  for  payment  of  a  certain 
sum,  under  the  seal  of  the  defendants ;  and  it 
is  unnecessary  to  observe  that  this  forms  the  fit 
and  proper  ground  of  an  action  of  covenant  in 
a  Court  of  Common  Law^  unless  sufficient  mat- 
ter is  brought  forward  in  the  pica  to  avoid  it. 
Now,  the  substance  of  the  first  plea  is  this,  that 
by  another  deed,  of  even  date  >vith  the  former, 
and  made  between  the  defendants  of  the  one 
part,  and  Austin  and  the  several  other  persons 
whose  names  and  seals  were  thereto  subscribed 
and  set,  of  the  other  part,  and  also  by  certain 
articles  of  agreement  set  out  in  the  plea,  and 
referred  to  and  confirmed  by  the  deed,  Austin 
and  the  several  other  persons  mentioned  in  that 
deed,  had  formed  themselves  into  a  society, 
called,  &c.  for  the  purpose  of  erecting  a  num- 
ber of  houses,  to  be  paid  for  out  of  a  fund  to 
be  raised  by  monthly  subscriptions  of  the  mem . 
bers ;  that  Austin  iiud  agreed  to  demise  the 
land  on  which  the  houses  were  to  be  built,  on 
certain  stipulated  rents,  and  that  the  agreement 
for  the  leases  should  be  made  to  and  executed 
by  the  trustees  of  the  society,  in  trust  for  the 
benefit  of  the  members  thereof,  until  the  com- 
pletion of  the  same.    The  deed  set  out  in  the 
8 lea  then  contains  a  covenant  on  the  part  of  all 
ie  members  of  the  society,  that  for  the  better 
indemnifying  the  trustees,  each  of  the  members 
would,  wnen  called  upon  at  their  general  meet- 
ings, do  and  perform  all  such  acts  as  might  be 
necessary  for  indemnifying  the  trustees  from 
all  loss  and  damage  they  might  sustain  in  exe- 
cution of  the  trusts.    The  first  observation  that 
arises  on  this  state  of  the  pleadings  is,  that  if 
we  hold  the  action  to  be  not  maintainable,  \vc 
defeat  the  very  object  and  intention  of  the  par- 
ties.   The  object  was,  that  Austin,  who  was  an 
equal  contributor  to  the  common  fund,  by  his 
monthly  subscriptions,  with  ihe  other  members, 
and  who,  besides  that  contrilution,  gave  up  his 
land  for  the  general  purposes  of  the  society, 
should  receive  an  annual  remuneration  for  the 
use  of  his  land  in  the  shape  of  rent,  separate 
and  distinct  from  his  profits  as  a  member  of 
the  society :  and  in  order  to  avoid  the  difficulty 
of  any  direct  agreement  between  himself  and 
each  of  the  other  members,  he  covenants  with 
the  trustees  to  grant  the  leases  when  the  houses 
shall  be  finished ;  and  they  covenant  with  him, 
on  the  other  hand,  to  pay  certain  annual  sums 
in  the  mean  time.     Unless,  therefore,  some 
unanswerable  objection  can  be  brought  for- 
ward against  the  maintenance  of  this  action 
upon  the  covenant,  the  intention  of  the  parties 
will  be  best  effected  by  allowing  it  to  be  main- 
tained.   It  is  objected  that  the  damages  re- 
covered for  the  breach  of  covenant  will  be 
borne  out  of  the  common  fund  in  which  Aus- 
tin is  interested.    The  answer  is,  that  the  da. 
mages  are  in  the  first  instance  to  be  borne  by 
the  defendants,  who  are  to  be  indemnified  at  a 
T  3 
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*uture  and  uncertain  time,  in  such  manner  as 
the  members  of  the  society,  at  a  general  meet- 
ing, shall  direct.  The  rent  is  reserved  at  cer- 
tain stipulated  times :  the  meetinp^s  of  the  so- 
ciety are  to  be  held  quarterly.  It  never  was 
intended  that  the  landlord  should  wait  till  the 
quarterly  meetinjif,  when  the  day  of  payment 
occurred  l>efore  it.  It  is  argued,  that  to  avoid 
circuity  of  action,  the  present  action  is  not 
maintainable ;  for  if  the  plaintiffs  recover  on 
the  covenant  made  with  Austin,  the  defendants 
iaay  recover  back  a^^ain  from  him  the  damages 
they  have  sustained.  But  this  is  not  so ;  for 
each  member  has  covenanted  only  to  do  what 
he  shall  be  called  upon  to  perform  at  a  general 
meeting,  in  order  to  indemnify  the  trustees. 
The  agreement,  therefore,  between  Austin  and 
the  defendants,  differs  from  an  agreement  be- 
tween partners,  in  two  important  points : — the 
damages,  when  recovered  by  the  plaintiff,  do 
not  go  to  any  partnership  f  und^  but  are  his  own 
separate  property;  and  the  damages  are  not 
to  be  paid  out  of  any  partnership  fund,  but  by 
fhe  trustees  on  their  personal  contract.  The 
cases  of  Rudge  v.  Birch  and  Bottomley  v. 
Brooke,  referred  to  by  the  defendant's  counsel, 
go  no  further  than  this,  that  the  Courts  of  Law 
will  so  far  take  notice  of  the  existence  of  a 
trust  as  to  let  in  against  the  plaintiff,  the  trus- 
tee, that  which  would  be  a  vaud  defence  against 
the  cettui  que  trust.  But  those  cases  have  never 
been  extended ;  and  they  certainly  furnish  no 
authority  for  considering  the  cestui  que  trusts 
the  defendants  upon  the  record,  where  such  a 
proceeding  would  defeat  the  whole  object  of 
the  parties.  And  the  case  of  Andrews  v.  Elli- 
son,  6  B.  M6ore,  199,  is  a  strong  authority 
to  show  that  thia  action  is  maintainable.  There 
in  an  action  of  covenant  upon  a  policy  under 
the  seal  of  the  defendants ;  it  appeared  upon 
the  record,  that  the  defendants  were  jointly  in- 
terested with  the  plaintiff  in  the  funds  wliich 
were  ultimately  to  satisfy  the  plaintiff's  loss 
by  fire :  and  it  was  held  that  the  defendants  were 
liable,  on  their  express  covenant  that  the  plain- 
tiff should  be  entitled  to  a  remuneration  out  of 
the  society's  funds  in  case  of  a  loss  by  fire. 
Upon  the  whole,  we  think  the  first  action 
maintainable,  and  give  judgment  for  the  plain- 
tiffs. 

This  case  of  Bedford  v.  Brut  on,  although 
resting  upon  more  special  circumstances  than 
will  be  found  in  most  of  the  cases,  shows  that 
the  above  p;eneral  rule  is  not  altogether  invari- 
able ;  and  It  goes  to  prove  that  one  partner  may 
enter  into  such  agreements  as  may  create  a  debt 
on  which  he  may  sue  his  partner  in  the  same 
manner  as  though  he  was  a  third  party :  as 
suppose  two  persons  under  articles,  and  it  be 
stipulated  that  a  balance  shall  be  struck  every 
year,  and  when  so  struck,  the  person  in  whose 
favour  the  balance  shall  be,  shidl  be  considered 
as  having  a  debt  due  from  the  firm :  as  regards 
this  debt,  he  is  a  third  party,  nor  would  the 
other  partner  be  allowed  to  say,  that  because 
in  the  following  year  there  may  be  a  balance 
tlie  opposite  way,  or  immediately  that  the  mo- 
ney is  paid,  the  person  receiving  it  may  have  to 
pay  some  partnership  debt,  therefore  the  plea 


of  partnership  should  hold  goed.  This  would 
be  raiding  the  pica  in  opposition  to,  and  not  in 
furtherance  of  the  agreement ;  and  it  does  not 
follow,  because  the  party  receiving  mav  have 
to  pay  a  debt  of  the  firm  the  next  day,  tnat  he 
is  less  entitled  to  this  sum  because  each  partner 
is  so  bound ;  and  where  a  debt  has  been  con- 
tracted by  a  firm,  the  effects  of  each  p«urtner 
are  bound  to  the  full  amount,  although  in  ac- 
count his  partner  may  at  the  time  be  indebted 
to  him  in  a  larger  amount  than  the  amount 
paid.  Besides,  such  payment  could  not  re- 
move the  funds  from  the  hands  of  the  creditors, 
as  the  money  is  equally  within  reach,  in  which 
ever  of  the  partners'  hands  it  may  be :  therefore 
there  is  nothing  in  this  argument  to  prevent 
the  suit.  And  again,  the  argument  uiat  ot 
the  following  account  there  might  be  a  balance 
the  contrary  way,  is,  on  the  very  face  of  it,  ab- 
surd, as,  bv  this  means,  one  partner  might  get 
all  the  funds  into  his  hands,  and  offer  this  ex- 
cuse on  every  account  struck  between  them ; 
and  so  no  resort  would  be  left,  but  for  the 
other  party  to  go  into  equity :  but  this  is  what 
the  partner  seeking  redress  would  wish  to  avoid, 
as  the  other  partner  would  thus  gain  the  delay 
required.  If  once  a  balance  be  strnek,  there 
then  arises  a  debt  between  them,  for  which  they 
may  sue  as  though  they  were  strangers  to  one 
another.  This  was  admitted  by  Mr.  Justice 
Butter,  2  T.  R.  478.  •*  One  partner  cannot 
recover  a  sum  of  money  received  by  the  other, 
unless,  on  a  balance  struck,  that  sum  be  found 
due  to  him  alone.''  To  this  authority  may  of 
course  be  added  the  above  ones,  of  JndretPt 
y,  Ellison,  and  Bedford  v.  Bruton.  In  oppo- 
sition to  these  cases,  may  be  mentioned  the 
dicta  of  Lord  Eldon  and  Mr.  J  miiee  Lawrence, 
in  the  case  of  Resf  v.  fThitestahle  Company,  as 
it  respectively  appeared  in  the  Chancery  Court 
and  King's  Bench,  17  Ves.  326,  and  7  East, 
353. 

Without  for  a  moment,  however,  doubting 
the  dicta  of  these  learned  Judges,  it  is  sufficient 
to  sa^,  that  the  sums  in  those  cases  were  not 
sufiiciently  ascertained  to  allow  of  a  Conn  of 
Law  interfering ;  and  the  same  principle  was 
established  in  Chapman  v.  Koops,  3  B.  &  P- 
289,  on  the  very  same  grounds, — that  the  Court 
could  not  see  its  wav  through  the  partnership 
accounts.  None  of  these  Judges,  however, 
said,  that  if  the  sum  had  been  clearly  defined, 
still  that  they  could  not  interfere. 

The  question  discussed  is  one  occurring  in  a 
great  many  shapes :  one,  for  instance  may  be, 
where  two  persons  being  partners,  one  owning 
a  house,  is  naturally  very  glad  to  have  a  partner 
of  his  as  a  tenant ;  but  he  would  stare  a  little, 
if,  on  suing  for  his  rent,  a  plea  of  partnership 
was  put  in,  or  he  was  told  that  on  a  partnership 
account  the  balance  was  against  him.  This 
might  be  the  very  contrary  to  what  he  might 
have  wished,  as  ne  might  have  looked  upon 
this  as  being  a  separate  property,  and  not 
locked  up,  as  the  remainder  of  his  property,  in 
the  trade.  And  again,  he  might  not  even  nave 
the  satisfaction  of  abusing  his  legal  adviser  for 
not  telling  him  the  consequence  of  his  enter- 
ing iuto  an  agreement  with  his  partner,  as  such 
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Ie|p!  adyiser  might  not  be  aware  of  such  tenant 
being  a  partner*  such  partnership  bein^  possi- 
bly a  secret  one.  Enough,  however,  I  think, 
has  been  shewn,  to  take  such  dealings  between 
partners  out  of  the  general  role,  and  to  relieve 
legal  advisers  from  asking  in  every  instance 
whether  the  proposed  tenant  is  a  partner  of 
the  lessor's.  Enough  has  also  been  said,  to 
distinguish  other  cases  than  the  last,  when 
coming  within  the  general  role  and  when  other- 
wise. M. 


PROFESSIONAL  GRIEVANCES. 


DSLATB  AT  THE   REGISTRAR'S  OPFICB. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 

It  is  seldom  that  I  venture  to  contribute  to  your 
valuable  journal :  still  more  seldom  u  it  that  my 
contribution  is  couched  under  the  form  of  a 
complaint;  but  the  unflinching  fearlessness 
with  which  you  oppose  every  abuse,  has 
tempted  me,  in  this  instance,  to  draw  your 
observation  to  the  errors  which,  by  long  suf- 
ferance, have  crept  into  the  Chancery  Regis- 
trar's office-  I  am  not  one  of  those  who  ad- 
vocate the  doctrine  of  infallibility  in  public 
servants;  it  is  sufficient  for  me  that  a  man  does 
his  best,  let  that  Ifest  be  what  it  may ;  but  to 
witness  the  negligence,  tiie  careless  indif- 
ference, with  which  the  time  of  the  public  is 
treated  by  some  of  the  gentlemen  of  this  de- 
partment— to  witness  this,  which  I  do  daily, 
and  remain  silent,  is  bevond  my  philoso^y. 
A  motion  is  made — ^say,  tor  payii^  money  mto 
court;  the  senior  counsel's  bridf  is  taken  to  the 
Registrar's  ofEce  and  the  order  bespoke;  a 
week  elapses  before  the  minutes  of  that  order 
are  given  out ;  two  more  davs  pass  by  before 
those  minutes  are  settled  by  tne  opposing  party 
and  returned  to  the  Registrar ;  then  a  further 
delay  of  ten  days  before  the  order  is  drawn  up, 
and  a  further  delay  of  two  davs  before  the 
same  order  is  acquiesced  in  by  the  opponents, 
after  which  it  reposes  three  days  on  the  Regis- 
trar's table  for  his  perusal  before  signature ; 
and  to  sum  up  the  climax,  a  still  further  lapse 
of  three  da^  takes  place  before  the  unfortu- 
nate order  is  stamped  as  having  been  entered ! 
llius.  Sir,  an  interval  of  nearly  a  month  (mak- 
ing no  allowance  for  contingent  delays,  which, 
asevenr  one  too  well  knows,  are  innumerable) 
must  elapse  between  tiie  order  pronounced  by 
the  Court,  and  the  order  issued  by  the  officer  of 
the  Court.  It  may  be  asked,  how  has  this 
month  been  employed  ?  Has  the  subject  been 
maturely  considered,  and  such  considerations 
carefully  committed  to  paper?  I  am  afraid 
that  the  important  onwsions,  the  illegible 
characters,  and  the  clerical  mistakes,  will  pro- ' 
claim  alike  the  considering  and  the  transcrib- 
ing to  have  been  the  work  of  a  short  half  hour. 
Then,  1  ask,  why  is  not  a  remedy  found  for  the 
evil? 

I  would  suggest,  that  the  office  hours  of  the 
IUgisttai:fs  office  be  from  ten  to  four  (the  same 


as  the  Six  Clerks),  until  which  hour  the  gen- 
tlemen would  be  oblig;ed  to  be  present  and 
work.  The  present  regulation  holds  out  every 
inducement  for  the  clerk  to  leave  the  office  for 
the  day  at  two  o'clock  in  the  afternoon  ;  the 
re-opening  in  the  evening  being  a  mere  farce. 
Sdum  CuiQUB. 

[We  are  perstiaded  that  the  grievancehere  com- 
plained of  is  unknown  to  the  Registrars,  at  least 
to  any  thing  like  the  extent  represented ;  and 
we  doubt  not  that  due  inquiry  will  be  made  into 
the  subject,  and  as  far  as  practicable  a  remedy 
provided.  In  the  common  law  courts  the  rules 
may  generally  be  obtained  in  the  evening  of 
the  day  on  which  they  are  pronounced,  and 
certainly  without  any  difficulty  on  the  following 
day.  These  rules,  however,  are  more  concise 
than  Chancery  orders,  but  still  the  extent  of 
dehty  iq  preparing  the  lattex  is  out  of  all  pro- 
portion. The  practitioners,  and  the  character 
of  the  profession,  alike  suffer  by  these  unne- 
cessary official  delays.    En]. 


ON  THE  LOCAL  COURTS  IN  FRANCE. 


Sir, 

I  think  the  important  decision  of  the  Court 
Royal  of  Douai,  on  tiie  appeal  from  the  deci- 
sion of  the  Tribunal,  in  the  affair  of  Touraise 
V.  9Feltesley^  {ante,  p.  210,)  may  be  referred 
to,  as  an  argument  against  the  system  of  Local 
Courts  of  provincial  administration  of  justice 
being  established  in  this  country.  The  advo- 
cates of  the  measure  have  so  often  triumph- 
antly referred  to  France  for  an  illustration  of 
its  beneficial  effects,  that  they  cannot  complain 
if  we  also  borrow  an  illustration  from  **  La 
Grande  Nation. " 

It  is  not  easy,  from  the  report,  to  shew  all 
the  points  on  which  the  two  courts  differed. 
The  pro<^'eding8  appear  to  have  been  some- 
what lengthy,  and  nu  doubt  were  very  expen- 
sive :  and  where  are  the  parties  placed  after  all 
this?  The  Tribunal  declares  null  and  void 
the  proceedings  against  Wellesley,  as^vell  as 
the  arrest,  orders  the  money  deposited  to  be 
paid  to  him,  and  condemns  the  plaintiff  to 
pay  KXX)  francs  damages,  interest  on  the  mo- 
ney deposited,  and  costs.  The  Court  Royal 
at  Douai  "  annuls  the  iudgment  appealed  a- 
gainst,  and  doing  that  which  the  inferior  judfce 
ought  to  have  done,  condemns  Wellesley  to  im- 
prisonment until  he  shall  have  paid  the  plain- 
tiff 102,430  francs,  (allowing  proper  deduc« 
tions,)  also  to  the  costs  of  the  two  proceedings, 
and  to  the  fine  deposited  on  his  appeal;  and 
orders  the  restitution  of  the  fine  deposited  on 
the  present  appeuL"  \Vhat  a  change  for  M. 
Tourasse ! 

T  4 
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And  it  has  aiaoe  been  determined  to  take  the 
case  before  the  Court  of  Cassation  at  Paris ; 
so  that  nothing  short  of  Paris  wili  satisfy  Mr. 
Wellesley ;  and  so  in  all  cases  of  importance 
Would  it  be  here.  The  parties  will  not  be  sa* 
tisfied  with  the  decision  of  the  provincial  judge, 
nothing  but  the  opinion  of  the  Judges  of 
Westminster  will  satisfy  them. 

I  will  not  longer  trespass  on  your  columns, 
but  I  ask  any  man,  even  the  warmest  advocate 
for  cheap  and  speedy  justice,  whether  he 
would  wish  to  witness  such  proceedings  as 
those  of  Tottraae  ▼.  fFeilesley,  before  the  two 
Provincial  Tribunals,  and  then  the  Court  of 
Cassation.  I  ask  him  also  whether  he  (being 
one  of  the  parties)  would  risk  here  the  ex- 
pense of  such  proceedings:  or  whether  he 
wouhl  willingly  see  £ngland  the  theatre  of 
such  judicial  polity } 

J.  A. 
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ACCOMMODATION   BILL.— C0N8IDBRATI0N. 

The  case  of  Lacey  v.  Forrester^  in  your  Num- 
ber for  June  27th,  calls  to  memory  a  dicium  of 
Lord  Abinger  on  this  subject,  deUvered  in 
the  last  term,  in  the  Court  of  Exchequer,  in  the 
case  of  Simpton  ▼.  Clarke,  being  an  action  by 
the  holder  against  the  acceptor  of  a  bill  of 
exchange,  who  pleaded  that  he  accepted  the 
bill  without  consideration,  that  the  drawer  en- 
dorsed it  over  without  consideration,  and  the 
plaintiff  gave  no  consideration  for  it.  To  this 
plea  the  plaintiff  replied  that  he  gave  full  con- 
sideration for  it  to  the  last  endorsee,  whose 
name  was  Carter.  The  cause  was  tried  before 
Mr.  Baron  Gurnep,  at  Guildhall,  at  the  Sittings 
after  Hilary  term  last ;  when  it  appeared  that 
the  drawer  had  endorsed  the  bill  to  a  person 
named  Walker,  who  endorsed  it  over  to  Carter, 
and  that  Walker  ^vas  indebted  to  the  plaintiff 
in  the  sum  of  56/.,  and  that  the  plaintiff  paid 
the  balance  between  that  sum  and  the  amount 
of  tlie  bill  to  Carter,  which  was  20/.  18«.  As 
this  evidence  was  at  variance  vrith  the  replica* 
tion,  which  set  forth  that  theplaintiff  had  given 
consideration  for  the  bill  to  Carter,  the  learned 
Judge  directed  a  verdict  to  be  entered  for  the 
plaintiff,  with  liberty  to  move  to  enter  a  non- 
suit, or  to  reduce  the  damages  to  20/.  18«.  A 
rule  to  show  cause  why  there  should  not  be  a 
iioii&uit,  or  why  the  damages  should  not  be  re- 
duced accordingly,  having  been  obtained,  Sir 
F.  Pollock  and  CAiinn^// shewed  cause,  contend- 
ing, that  it  was  not  incumbent  on  the  plsun- 
tiff  to  prove  that  he  had  paid  consideration  for 
the  bill,  for  an  endorsement  implied  consider- 
ation; and  unless  the  defendant  could  show 
that  bis  acceptance  was  procured  by  fraud  or 
imposition,  he  was  liable  for  the  amount  of 
the  bill.  It  was  admitted  bv  the  plaintiff 
that  the  defendant  had  rcceivea  no  considera- 
tion  for  the  bill,  or  in  other  words,  that  it  was 
an  accommodation  bill;  but  that  was  not  suf- 


ficient  to  call  upon  the  holder  to  prove  con- 
sideration. Mv.Humfrey  having  been  heard  in 
support  of  the  rule,  Lord  Ainnger  said.  "  that 
ke  was  surprised  to  hear  that  it  teas  doubted 
hy  some  of  the  Judges  whether  the  holder  of  a 
bill  of  ewehange  was  called  upon  to  prove  con- 
sideration, on  its  being  established  that  it  was 
an  accommodation  bill.  During  his  e^erienee 
at  the  bar,  the  practice  was,  without  esfception, 
to  cnll  upon  the  holder  to  prove  consideration, 
when  the  acceptor  proved  that  it  was  an  aecom- 
modation  bill.  IVhen  the  latter  fact  was  proved, 
it  showed  that  the  bill  was  a  nullity  as  between 
the  drawer  and  the  acceptor.  It  was  therefore 
incumbent  on  the  holder  to  set  up  the  biU  again 
by  proving  consideration.  It  was  admitted  that 
the  holder  was  bound  to  prove  consideration, 
if  the  acceptor  showed  it  was  obtained  from 
him  by  fraud;  but  not  so  in  cave  of  ac- 
commodation. But  Lord  Kenyan  and  other 
Judges  of  that  time  used  to  alarm  the  citizens 
of  London,  by  declaring  against  accommoda- 
tion bills  as  a  fraud,  for  they  purposed  to  re- 
present value,  when  it  turned  out  they  were  a 
mere  nullity,  founded  on  a  fictitious  transac- 
tion ;  for  the  effect  of  proving  an  accommoda- 
tion bill  was  to  establish  a  mere  nuUitv  as  be- 
tween the  original  parties.  However,  tne  facts 
of  this  case  authorized  the  Court  to  pronounce 
an  opinion  tipon  it,  without  deciding  the  gene- 
ral question.  If  the  learned  Judge  who  trk^l 
the  cause  had  called  on  the  defenaant  to  prove 
that  the  plaintiff  had  given  no  consideratMm 
for  it,  then  indeed  the  question  weuld  arise ; 
but  as  he  reserved  leave  for  the  defendant  to 
move  either  for  a  nonsuit,  or  for  a  reduction  of 
the  damages,  the  Court  would  pronounce  in 
favour  of  the  latter."  Mr.Baron  Gnrney  **  con- 
sidered it  a  point  of  ver^  great  importance  to 
the  commercial  community,  and  he  hoped  that 
it  would  be  shortly  brought  before  all  the 
Judges,  in  order  that  it  might  be  clearly  set- 
tled." Here,  then,  is  an  extra-judicial  opinion 
given  by  a  Judge,  in  opposition  to  the  expressed 
opinions  of  other  Judges.  It  may  therefore  be 
as  well  to  inquire  who  the  other  Judges  are 
who  disagree  with  his  Lordship  on  this  point, 
and  the  cases  thereon. 

In  Basset  v.  Dodgin,  lOBing.  40,  where  the 
action  was  brought  by  the  holder  against  the 
indorsee,  and  on  the  trial  the  drawer  proved 
that  the  bill  was  accepted  by  Daniel  and  in- 
dorsed by  defendant  Dodgin,  for  his  accom- 
modation, and  that  he  applied  to  a  parw  to 
discount  it,  who  took  usiuious  interest.  Tlua 
party  not  being  called,  nor  shewn  to  be  an  agent 
of  the  plaintiff,  Alderson,  J.,  considered  the 
plaintiff  not  bound  to  enter  into  proof  of  con- 
sideration. On  motion  for  new  trial,  TiniUd, 
C.  J.,  after  stating  XhBiprimdjTacie,  the  holder 
is  such  for  valuable  consideration,  adds,  *'  the 
quesdon  as  to  what  tpill  or  will  not  be  sufficient 
to  render  it  necessary  for  the  plaintijf  to  prove 
the  consideration  given  for  the  bill,  tons  tnuch 
considered  in  Tonson  v.  Heath,  where  three  qf 
the  Judges  held  that  where  a  note  or  acceptance 
has  been  given  under  such  circumstances  that 
the  original  payee  cannot  recover  on  it,  the  in- 
dorsee  must  prove  that  he  became  so  for  valuum 
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able  consideration  .'-^though  one  of  the  Judges, 
Mr.  Parke^  confines  that  rule  to  cases  where 
the  note  or  bill  has  been  obtained  by  fraud  or 
felony,  or  duress,  which  throw  suspicion  on  the 
holder's  title.  But  none  of  these  circumstances 
apply  to  the  present  case,  where  there  is  no 
8U8]^cion  as  to  the  original  making  of  the  bill, 
Dor  as  to  the  mode  in  which  it  is  obtained  from 
the  original  parties :"  nnd  Parke,  J,,  adds,  "  in 
order  to  cast  it  on  a  pluntiff  to  show  the  con- 
sideration of  a  bill,  the  defendant  must  show*— 
I  will  not  say,  felony  or  fraud  only,  but  he 
must  cast  such  a  shade  over  the  transaction  as 
to  make  it  imperative  on  the  plaintiff  to  clear 
it  up  by  further  proof."  It  is  not  quite  clear, 
from  what  is  above  stated,  what  are  the  opi- 
nions of  the  two  learned  Judges,  or  whether 
the  latter  would  consider  that  showing  the  bill 
to  be  an  accommodation  bill  would  be  casting 
sach  a  shade  as  to  put  the  plaintiff  to  prove  his 
consideration.  From  a  more  recent  case, 
however,  it  would  appear  that  the  opinion  of 
the  Judges  of  the  Common  Pleas  was  different 
from  Lord  Afnnger*%,  In  Low  v.  Chefnep,  Bing. 
N.  C.  267,  to  a  declaration  on  a  bUl  for  250/., 
drawn  by  Teed  on  the  defendant,  and  by  him 
aceeptea,  and  by  Teed  indorsed  to  phuntiff,  de« 
fendant  pleaded  that  it  was  accepted  without 
consideration  passing  from  Teed  to  the  defend- 
ant. Demurrer  and  joinder.  The  Court  called 
on  the  defendant  to  support  his  plea ;  and  in 
snppert  of  which  Henih  v.  Sansom  was  quoted. 
77inW,C.  J.— "  The  distinction  between  Heath 
▼JSf  MMin  and  the  present  case  is  this,  that  there 
the  question  arose  at  the  trial  under  the  gene- 
ral issue,  and  suspicion  was  cast  upon  the  plain- 
tiff's claim  by  his  own  evidence :  here  the  ques- 
tion arises  upon  a  plea,  which  professes  to  be 
an  answer  to  the  action.  *  In  Heath  y.  Sansom^ 
it  appeared  upon  the  pluntiff's  showing,  that 
Sansom,  being  indebted  to  a  firm  in  which  he 
was  a  partner,  gave  a  note  in  the  name  of  an- 
other firm,  to  whidi  he  also  belonged,  in  dis- 
charfjre  of  his  individual  debt.  The  payees  in- 
dorsed  it  over,  and  the  indorsee  sued  Sansom 
and  his  partner  in  the  second  firm.  Suspicion 
being  cast  upon  the  transaction,  it  was  properly 
held,  that  that  note  was  made  in  fraud  of  San- 
som's  partner  in  the  second  firm,  and  could 
not  be  enforced  against  him  by  the  payees, 
and  that  at  least,  under  those  circumstances  of 
suspicion,  the  indorsee  could  not  recover  with- 
out proving  that  he  took  the  note  for  value, 
though  no  notice  had  been  given  him  to  prove 
tilie  consideration.  Here  it  is  only  statea  that 
the  acceptor  of  the  bill  received  no  considera- 
tion from  the  drawer :  consistently  with  that, 
the  indorsee  might  be  suing  on  the  fairest  .case : 
no  suspicion  is  thrown  on  the  transaction,  and 
indorsement  primd  facte  imports  considera- 
tion." Three  other  Judges  ( Gaselee,  J .,  Faug- 
han,  J^r^^^Bosanqnet,  •/.,)  gave  judgment  to 
the  like  effect.  Here  then  is  a  direct  decision, 
and  possibly  the  one  alluded  to  by  Lord  j^lnn- 
ger.  To  these  opinions  may  be  added  that  of 
-  Mr.  Justice  Par  he,  dissenting  from  the  other 
three  Judges,  in  the  case  of  Heaih  v.  Sansom^ 
2  B.  &  A£  297^—"  When  the  note  or  accept- 
ance has  been  obtwned  by  felony,  by  fraud. 


or  by  duress,  it  has  been  usual  to  require  proof 
of  valuable  consideration  on  the  part  of  the 
indorsee ;  and  1  do  not  dispute  the  propriety 
of  that  usage,  as  any  one  of  those  facts  raises 
some  suspicion  of  the  title  of  the  holder ;  but 
I  am  by  no  means  satisfied  that  the  same  rule 
can  be  applied  to  all  cases  where  an  accept- 
ance or  note  has  been  given  without  consider- 
ation. I  think  this  is  a  very  important  ques- 
tion. It  is  difficult  to  reconcile  the  recent 
practice— for  it  is  only  recent — ^with  principle: 
for  the  simple  fact  of  want  of  consideration  be- 
tween the  acceptor  and  drawer,  or  maker  and 
payee,  affords  no  inference  that  the  holder  re- 
ceived the  bill  or  note  maid  Adcy  or  without 
consideration.  It  bendes  induces  a  practice 
likely  to  produce  great  increase  of  expense,  as 
in  every  instance  a  plaintiff  who  is  indorsee 
can  hardly  be  safe,  without  being  prepared  to 
prove,  as  to  some  one  at  least  of  the  mdorse- 
ments,  that  value  was  given  for  it ;  and  this  in- 
convenience may  outweigh  that  of  casting  upon 
the  defendant  the  burden  of  making  out  a  case 
of  suspicion  against  the  indorsee,  before  proof 
of  consideration  can  be  required  from  him." 
It  also  appears  to  be  well  settled  from  the  cases 
oiFentum  y.Pocock,  and  Carstairs  v.Rolleston, 
5  Taunt.  192,  551,  and  Harrison  v.  Couriouid, 
3B.&.  Ad.  36,  that  if,  at  the  time  of  receiving 
the  bill,  no  notice  is  attained  of  its  being  an 
accommodation  bill,  no  after-attuned  know- 
ledge will  make  the  bill  bad  in  third  parties' 
hands :  and  in  Fentum  v.  Pocock,  Mansfield, 
C.  J.,  adds,  "  It  appears  to  me,  ft  the  holder 
had  known,  in  the  clearest  manner,  at  the  time 
of  taking  this  bill,  diat  it  was  merely  an  accom- 
modation bill,  it  would  make  no  manner  of 
difference  I  for  he  who  accepts  a  bill,  whether 
for  value  or  to  serve  a  friend,  makes  hunsdf 
in  all  events  liable  as  acceptor,  and  nothing 
can  dischai^e  him  but  payment  or  release." 
In  addition  to  the  expense  pointed  out  by 
Parke f  J.,  who,  I  would  ask,  would  take  a  bill> 
on  the  risk  of  its  being  whispered  into  his  ear 
at  the  tenth  hour,  that  it  is  an  accommodation 
bill,  and  that  to  avail  himself  of  it,  he  must  go 
into  proof  of  his  consideration.  No  honest  man 
objects  to  show  that  he  has  acted  honest]^  in 
his  dealings ;  but  in  mercantile  transactions 
the  proidng  a  consideistion  may  take  more 
time  than  the  bill  is  worth  :-^a8  supposing, 
among  other  causes,  two  lar^e  firms  which 
have  dealings  with  one  another  in  various  parts 
of  the  world,  and  bills  are  from  time  to  time 
passing  between  them,  as  each  may  have  occa- 
sion to  auk  for  them  fi'om  the  other.  To  prove 
consideration  in  such  a  general  dealing,  a  ba- 
lance of  accounts  must  be  struck,  and  this  all 
because  it  turns  out  that  one  of  the  bills  that 
has  passed  between  them  was  in  its  origin  an 
accommodation  bilL  Suppose  a  merchant  to 
receive  a  bill  from  a  correspondent  in  theWest 
Indies,  drawn  and  accepted  by  a  party  in  New 
York :  is  the  merchant  to  write  to  New  York, 
to  ascertain  if  the  bill  is  an  accommodation 
bill  or  not  ?  or  is  he  a^  a  future  time  to  run 
the  risk  of  the  balance  of  accounts  being  in  his 
I  favour,  when  on  an  action  brought,  he  is  put 
to  show  consideration  ? 
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The  result  of  the  matter  seems  to  be  this : 
that  if  Lord  jibinger  be  rij^ht  in!his  positbn, 
I^Us  of  exchange  will  fall  mto  diiuse,  as  in 
large  hoases  it  often  takes  years  to  balance 
accoantSy  and  this  most  be  done  in  every  case 
where  note  has  not  been  taken  as  to  what  trans- 
action the  bill  was  given  in,  or  in  payment  of 
what  afconnt.  If  there  was  merely  a  dealing, 
as  a  sale  of  a  hundred  casks  of  sugar,  payment 
woaldhere,  no  doubt,  be  noticed  in  the  account, 
as  bv  bill,  or  so  and  so  %  but  if  a  house  has 
deahngswith  others  abroad,  as  Madeira,  an 
order  miybt  be  sent  to  supply  so  much  Madeira 
to  a  particular  party,  ana  so  to  different  other 
people ;  and  in  return  £[oods  mij^ht  be  ordered 
out  to  Madeira  from  time  to  time,  and  bills 
might  pass  generallv  between  them  for  mutual 
accommodation.  Here  the  proof  of  considera- 
tion  would  rest  upon  a  general  balance,  with- 
out a  soecial  approjjiiatton  was  made  as  so  each 
particular  bill.  This  in  itself  is  sufficient  to 
show  the  evil  of  establishing  such  a  doctrine, 
although  many  other  instances  might  be  ad-> 
dueed ;  but  I  shall  now  leave  this  matter  in 
the  hands  of  those  who  may  be  willing  to  sup- 
port Lord  Abinger^s  view  of  the  matter. 

M. 


SUOGESnONS  FOR  IMPROVING 
THE  LAW. 

No.  X. 


PRACTICE  IV  THB  BXCBBQUBR. — TBIiUi. 

Sir, 

In  these  reforming  days  it  may  not  be  out 

of  place,  through  the  medium  of  your  useful 

publication,  to  call  the  attention  of  the  parties 

mterested  In  the  matter  to  a  very  gross  absurdi- 

g\  in  part  of  the  common  law  practice  of  the 
ourt  of  Exchequer.  The  "  commission,*' 
which  in  the  case  of  a  trial  at  the  assizes  it  is 
necessary  to  issue,  must  be  tested  in  term,  and 
(as  in  a  case  of  my  own  a  day  or  two  since)  that 
may  be  before  Uie  action  was  commenced, 
whereas  the  writ  recites  a»  Usue  to  have  been 
Joined  between  the  parties.  Why,  when  the 
practice  of  the  Courts  was  attempted  to  be 
equalized,  was  not  this  writ  abolished,  and  the 
Nisi  Prius  Act  extended  to  this  Court  ?  or  why, 
when  the  Uniformity  Act  was  amended,  was  not 
this  writ  included  with  the  jury  process,  and 
allowed  to  be  tested  when  issued  r  It  clearly 
.  must  have  been  forgotten. 

A  Friend  of  Uniformity. 


i^KYf  reform.— 3  &  4  W.  4,  c.  27. 

One  can  hardly  expect  that  the  very  import- 
ant acts  of  parliament,  for  the  furtherance  of 
Che  object  of  Law  Reform  should,  on  passing, 
be  entirely  free  from  mistake;  but  when  adefect 
is  palpable,  one  does  expect  that  an  early  op- 
portunity should  be  taken  of  remedying  it.  In 
.the  23d  sec.  of  the  above  act^  it  was  at  once 
quite  evident  to  the  practical  conreyaaccr,  that 


the  learned  framer  of  the  bill  had  not  carried 
his  enactment  sufficiently  far,  to  effect  the 
fntention  expressed  in  the  marginal  note,  ike 
quieting  the  possession  in  other  eases  contem- 
plated, after  a  lapse  of  iO pears;  two  sessions 
have  now  nearly  passed  away,  and  the  defect, 
although  admitted,  is  allowed  to  remain ;  and 
consequently  the  act  in  many  cases,  where  it 
was  intendea  to  apply,  is  an  entire  nullity. 


RE-ADMISSION  OF  ATTORNEY  S 
CEASING  TO  PRACTISE. 


Mr.  Editor, 

Thbrb  having  been  several  recent  special 
applications  to  the  Courts  respecting  the  re- 
admission  of  attorneys  who  have  not  taken  out 
their  certificates  for  one  whole  year,  I  canoot 
at  a  better  time  than  the  present,  perhaps,  make 
some  few  remarks  upon  what  appears  to  me  to 
be  a  misconstruction  of  the  act  of  parliament 
relating  thereto. 

If  a  professional  man  thinks  fit  to  retire  from 
business,  and  eeaees  altogether  to  practise,  but 
at  the  expiration  of  some  few  years  afterwards, 
from  some  necessity  or  other,  feels  obliged  to 
renow  his  labors  again^  it  has  been  for  some 
years  past  held,  that  he  must  be  re»admiited  be- 
fore he  can  again  taka  out  a  certificate ;  and  I 
believe  these  decisions  havefasaa  made  under 
the  act  of  the  37  G.  3;  for  by  the  repofl^of  the 
case  in  the  matter  of  Ross  v.  Hodgeon  (9th 
Mav  last),  I  see  oaa  of  the  learned  Judges  is 
saia  to  observe,  that  "  by  the  37.  Q.  3,  a  person 
neglecting  to  take  out  lus  certificate  m  the 
msnner  &erein  directed,  is  declared  to  be  in- 
capable of  practising  in  any  of  the  Courts 
therein  specihed,  and  that  the  admission,  entry, 
and  enrolment  of  suck  person  shall  be  nidi 
and  void."  But  I  believe  the  act  does  not  stop 
short  there,  and  that  by  reading  further  on, 
the  latter  part  of  the  section,  (although  the 
whole  of  it,  certfdnly,  applies  to  the  case  of 
Ross  V.  H^tdgson, — ^for  there  the  attorney  had 
continued  to  practise  without  a  certificate)  will 
fully  bear  me  out  in  saying,  1  do  not  think  that 
an  attorney  who  has  ceased — ^I  can't  call  it  ne- 
glected— taldng  out  a  certificate,  and  ceneed 
(dso  altogether  io  practise,  is  included  therein. 
It  runs  thus :  "  Every  person  who,  after  the 
Ist  Nov.  1797*  shall  neglect  to  obtain  his  cer- 
tificate for  one  whole  year,  shall  be  thenceforth 
incapable  of  practising  by  virtue  of  his  admis- 
sion, and  the  admission  or  such  person  shall  be 
null  and  vo\dr^rooided  thisx  nothing  herein 
contained  shall  be  construed  to  prevent  any  of 
the  said  Courts  from  re-admitting  any  such 
person,  on  paymeut  of  the  duty  accrued  since 
the  expiration  of  the  last  certificate,  and  such 
further  sum  of  monep  bg  louu  ofpenaltg  as  the 
said  Court  shall  think  fit  to  direct** 

Now  it  is  pretty  evident  that  the  above  clause 
alludes  onlg  to  persons  tehohaoe  been  practis- 
ing without  their  cerSifieate ;  for  the  provision 
18,  that  the  Courts  may  rtf-a^«itf,jupon  payment 
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of  tlie  dttt^  accrued  since  the  ex|Hration  of  the 
last  certihcate,  and  a  further  mtm  h^  wtty  of 
penalty.  Penalty!  for  what?  whv,  for  having 
practised  without  a  certi6cate,  and  by  so  doing, 
making  his  admission  null  and  void,  and  there- 
by incurring  a  penalty ;  but  this  clause  can 
never  be  considered  to  apply  to  a  person  who 
ceasei  altogether  to  practise. 

Again:  bear  it  in  remembrance  that  the 
wordjB  are  "  neglect  to  obtun  a  certificate/' 
Now,  a  man  who  leaves  off  practice  purposely, 
cannot  be  said  to  ne fleet  to  take  out  Ms  certi- 
ficate. I  mean  therefore  to  say,  that  this  clause 
applies  only  to  those  1  have  named  as  '  practis- 
ing without  their  certificate  ;'  and  I  cannot 
find  any  other  clause  imposing  a  necessity  for 
re-ad  mission  in  the  other  instance. 

By  the  25  G.  3,  certificates  were  dated  the 
day  the  attorney  applied  for  them,  and  expired 
that  day  twelvemonths;  and  I  have  known 
roanj  persons  cease  to  practise,  and  renew  their 
certificates  (if  occasion  required  them  to  enter 
into  business  again)  years  afterwards ;  and  in 
confirmation  thereof,  you  will  find,  in  Impey's 
Practice,  p.  68  (edit.  1818),  this  note— in  allu- 
sion to  the  arrest  of  an  attorney :  "  The  privi- 
lege only  continues  while  he  is  practising,  and 
while  he  has  the  certificate  required;  therefore 
ruled  that  one  who  had  not  practised  for  $everat 
year$t  might  be  arrested,  though,  after  suing 
out  the  writ  and  before  arrest^  he  recommenced 
his  practice,  and  took  out  his  certificate. 

I  had  occasion  myself,  some  few  years  back, 
to  submit  a  ease  to  counsel^  for  a  country  at- 
torney upon  this  subject,  whose  opinion  was, 
that  as  tne  gentleman  had  ceased  practisinjr 
since  his  last  certificate,  he  might  renew  it 
without  re-admission,  which  was  done  accord- 
ingly. 

I  am  fearful  that  I  am  trespassing  too  much 
upon  you ;  but  I  really  think  this  question  one 
or  some  importance  to  the  profession ;  and  if 
things  have  gone  wrong  lutherto — ^which  will 
be  the  case  sometimes — ^it  is  time  to  have  them 
set  right ;  and  if  you,  or  some  correspondent, 
iriU  fovour  me  with  your  or  his  view  of  the 
matter,  it  will  be  esteemed'  a  favor  by  an  old 
subscriber. 

C.  W.  M. 
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VENDOR  AND   PURCHASER. — BOND. — LIEN. 

A  reversioner  in  fee  conveys  her  estate  to 
her  father,  the  tenant  for  life,  and  accepts 
a  Oondforthe  amount  qfthe  price,  stating 
in  the  deed  of  conveyance  a  receipt  for 
the  fall  consideration,  and  indorsing  there* 
on  a  receipt  of  the  bond  in  full  **for  the 
consideration  within  esfpressed," 

This  bond  was  not  a  lien  on  the  estate  {see 
.    9  L.  0.268). 

The  bill  was  filed  to  compel  q)ecific  per- 
fntnanee  of  a  contract,  entered  into  in  1832» 
for  the  sale  of  an  estate  in  I>evoDsbire>  free 


fhun  incnmbnmces,  for  9,O0Ol,  to  the  defend- 
ant. He  obiected  to  the  title»  on  the  groujMl 
that  Mrs.  Onebar,  a  married  daii^hter  of  the 
plaintiff,  had  a  lien  on  it  to  the  extent  of 
3,000/.,  and  that  she  bad  not  ezecttted  any 
release.  Mr.  Parrott,  she  plaintiff,  had,  under 
his  marriage  settlement,  ezecnted  in  1809,  a 
power  of  appointment  among  any  of  liia  chil- 
dren,  of  the  revorion  in  fee  of  tne  estate;  he 
having  no  sons,,  but  several  daughters,,  ap- 
pointed in  favour  of  his  daughter  Sophia  (Mrs. 
Oriebar),  and  being  afterwards  anxious  to  sell 
the  property,  he  entered  into  a  bond  to  secure 
3,0001.,  the  estimated  valae  of  her  equity  of 
redemption  in  the  estate  which  was  sublet  to 
a  mortgage  of  5,000/.,  asd  to  the  plaintiff's 
(her  father's)  life  estate.  The  bond  was  exe- 
cuted on  the  marriage  of  the  daughter  in  1831, 
and  was  in  the  way  Si  provision  for  herself,  her 
husband,  and  the  isaue  of  the  marriage.  On 
the  deed  of  conveyance  Icom  her,  a  receipt  for 
the  bond  executed  on  the  same  daj  was  en- 
dorsed, thus,  "  received,  of  the  within  date, 
from  Joseph  Parrott,  a  bond  for  the  sum  of 
3,000/.,  being  the  full  consideration  within  ex- 
pressed to  be  given  by  him."  The  question 
was,  whether  this  bond  was  a  lien  on  the 
estate. 

The  late  Master  of  the  Rolls  held,  that  it 
was  not  a  lien;  and  this  was  an  appeal 
from  his  decision^.  Mr.  Preston,  Mr.  Jacob, 
and  Mr.  Bacon^  for  the  respondent,  argued, 
that  as  the  contract  between  the  plaintiff  and 
his  daughter  was  wholly  different  from  the 
ordinary  transactions  between  vendor  and  pur- 
chaser, and  was  not  for  the  payment  of  money 
by  the  purchaser,  but  for  a  settlement  on  the 
daughter's  marriage,  to  be  made  in  a  form  ex- 
pressly pointed  out,  the  lien  arising  by  impli- 
cation on  ordinary  sales  could  not  exist ;  that 
the  contract  was  clear  upon  the  face  of  the 
instruments,  and  that  it  had  been  fully  com- 
plied with.  This  was  a  resettlement  of  the 
estate,  the  fsther  giving  the  daughter  that 
which  was  more  convenient  for  her.  She  re- 
ceived that  for  which  she  barguned  *,  the  bond 
was  a  substitution  for  her  former  lien.  It  was 
dear  from  her  receipt,  that  she  had  no  idea  of 
a  lien,  which  exists  only  between  vendor  and 
purchaser,  or  their  representatives,  but  was 
never  extended  to  third  parties.  If  one  buy 
an  estate,  and  does  not  pay  for  it,  equity  fol- 
lows the  estate  in  the  hands  of  the  purchaser. 
The  daughter's  lien  here  was  twice  discharged ; 
first,  by  the  bond ;  and,  secondly,  by  a  fine,  in 
which  she  and  her  husband  joined,  to  remove 
the  defendant's  objection  to  the  title.  To«hew 
that  this  bond  was  no  lien  on  the  estate,  they 
cited  (besides  other  cases)  Clarke  v.  Boyle^; 
Esf  parte  Parkes^s  and  IVinter  v.  Lord  An-^ 
son,^  Although  the  last  case  was  reversed  by 
Lord  Lyndhurst,  yet  the  doctrine  laid  down 
by  Sir «/.  Leach  as  applicable  to  the  point,  was 


»  See  his  judgment,  9  L.  Oi  269. 

b  3  Sim.  499. 

c  1  Olyn  and  Jam.  228. 

4  1  Sim.  &  Stu.  439 ;  S.  C.  reversed,  3  ftuss. 
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not  impeached ;  and  indeed  Lord  Lyndhurst's 
decision  i^ve  much  sniprise  at  the  time. 

Mr.  Jlnfieif  and  Mr.  Tyrrell  for  the  defend* 
ant,  in  support  of  the  appeal,  inMsted,  that  this 
was  a  clear  case  of  lien ;  that  the  sum  of  ;^000/. 
was  the  price  for  which  the  daughter  of  the 
,  plaintiff  had  aipreed  to  part  with  her  estate,  and 
that  until  that  sum  was  satisfied,  she  and  those 
claiming  under  her  were  entitled  to  have  that 
sum  raised  out  of  the  estate ;  that  there  was 
nothing  in  this  case  to  exempt  it  from  the 
rules  vi^ich,  on  the  same  head  of  equity, 
had  been  established  by  a  series  of  cases. 
They  relied  particularly  on  the  case  of  Mach^ 
reih  V.  Symonds,^  in  which  Lord  Eldon 
examined  and  confirmed  the  principles  of  the 
former  cases.  The  decision  in  IVinier  v.  Lord 
Anson}  by  Lord  Lyndhursi^  had  established, 
that  where  a  bond  was  riven  for  the  payment 
of  thepurchase  money,  3iat  did  not  release  the 
lien.  The  question  here  was,  whether  the  bond 
was  a  security  or  a  satisfiu^ion.  The  bond 
%vas  referred  to  in  the  indenture  of  convevance, 
and  was  not  there  expressed  to  be  in  satismction 
of  payment.  It  was  dear  that  the  bond  was 
oohr  a  collateral  security. 

Among  the  other  cases  cited  on  either  side, 
were  Tnrdiffy,  Scruggen  ,•«  Elliott  v.  Edwards;^ 
Coppin  V.  Ooppin  ;^  HaiAson  v.  Southcote  ^  and 
FaweUv.Iieelii,^ 

Sir  Lancelot  Shadwell.— The  first  question 
that  arose  on  reading  the  bond  was,  whether 
anvthhig  was  intended  by  the  parties  to  it, 
oiner  than  tiiat  the  father  should  give  such 
bond.  This  was  not  to  be  regarded  as  a  pur- 
chase, but  a  family  arrangement,  in  a  way 
wholly  inconsistent  with  the  payment  of  pur- 
chase money.  If  it  were  a  purchase,  the  money 
would  at  all  events  have  to  be  paid ;  but  there 
are  events  contemplated  in  this  bond,  in  which 
the  money  might  not  become  payable  to  the 
wife  or  husband,  and  in  which  their  children 
might  not  be  entitled.  If  it  appear  on  the  face 
of  the  instrument,  that  the  parties  were  bar- 
gaining for  security  for  a  future  possible  pay- 
ment, and  not  for  money,  no  lien  arises.  The 
principles  laid  down  by  Sir  John  Leach  in 
Winter  v.  Lord  Anson,  are  applicable  here. 
There  is  no  lien. 

Parrott  v.  Sweeiland,  before  the  Lords  Com- 
missioners, Westminster  and  Lincoln's  Inn, 
June  8th  and  29th,  1835. 


itoHif  Court. 

FRACTICB. — APPBARANCB  WITH  THB   REGIS- 
TRAR. 

A  defendant  on  making  special  application  to 
the  master,  under  General  Orders  of  De- 
cember 1833,  for  time  to  answer,  is  not 
bound  to  enter  his  appearance  with  the 
registrar,  though  directed  to  do  so  if  he 

e  16  Ves.  344. 

f  3  Russ.  488. 

B  1  Bro.  C.  C.  420. 

ii  2  Bos.  &  Pun.  18K 

1  2  P.  Wms.  290. 

J  2  Ves.  389. 

k  1  Bro.  C.  C.  410. 


declines  to  draw  tptke  order,  undfdaintif 
avails  himself  of  it . 

In  thb  case  defendant's  time  expired  on  the 
15th  of  May.  On  the  14th,  havmg  made  a 
speciid  application,  supported  by  affidavit, 
under  the  2l8t  Gen.  Ord.  of  21st  December, 
1833,  for  further  time  to  answer  amended  bill, 
the  master  gave  a  fortnight,  bnt  directed  an 
appearance  with  the  registrar,  which  the  de- 
fendant did  not  ol^ect  to  at  the  time,  bnt  sub- 
sequently, and  betore  his  original  time  for  an- 
swering expired,  gave  notice  of  his  intention 
not  to  draw  up  the  order.  Plaintiff  thereupon 
drew  same  up,  an4  gave  notice  of  motion  for 
defendant  to  enter  his  appearance  with  the 
registrar  pursuant  thereto.  The  clerk  in  court 
hM  previously  refused  to  issue  attachment 
pending  the  order. 

In  support  of  the  motion  it  was  argued,  that 
the  order,  being  upon  notice  and  on  special 
application,  was  instanter  binding  on  all  parties, 
as  contra-distinguished  from  a  third  order,  to 
answer  an  original,  or  a  second  order  to  an- 
swer an  amenoed  bill,*  under  the  old  practice, 
which  was  obtained  ea  parte  without  notice, 
and  contuniog  a  condition  precedent:^  failing 
which  it  took  no  effect.  And  that  the  order 
in  question,  as  taken  in  connection  with  the 
2l8t.  Gen.  Ord.  of  December,  1833,  which 
makes  it  compulsory  on  the  master,  in  the  ab- 
sence of  special  circumstances,  to  direct  that 
the  defendant  shall  enter  his  appearance  with 
the  registrar,  must  be  deemed  peremptory,  and 
not  conditional  as  theretofore.  The  form  of 
the  order,  as  adopted  in  the  Master's  office, 
specifying  no  time  for  enterins^  the  appearance, 
a  defendant,  as  in  this  case^  (unless  the  Court 
should  interfere)  might,  by  putting  in  his  an- 
swer within  the  extended  period,  at  all  times 
avoid  the  condition  imposed  upon  him. 

Mr.  Pemberton  and  Mr.  G,  L,  Russell,  in 
support. 

Mr.  Blunl,  contrh. 

The  Master  ^the  Rolls  held,  that  he  could 
not  comply  with  the  motion;  the  21st  Gen. 
Ord.  of  December,  1833,  meant  to  give  the 
master  the  same  jurisdiction  which  the  Court 
before  had,  and  that  the  master  should  have 
adopted  the  ibrm  of  the  old  orders.  It  could 
not  be  meant  that  the  condition  should  be  im- 
perative, or  that  the  party  had  no  option  whe- 
ther to  perform  it  or  not.  In  this  case,  the 
defendant  baring  given  notice  of  his  intention 
not  to  draw  up  the  order,  the  plsdntiff  suffered 
no  mischief,  out  by  his  own  act  of  drawing 
it  up. 

Motion  refused,  with  costs. — Judd  v.  Wart- 
naby.    Rolls,  Westminster,  4th  June,  1835. 

Quare — If  defendant,  in  such  a  case,  should 
draw  up  the  order  and  avail  himself  (as  de- 
fendant here  did)  of  the  time  given,  would  the 
Court  interfere  to  compel  an  appearance  with 
the  registrar  ? 


»  L.  C.  Rosslyn's  Order,  23d  Jan.  1794. 

^  Viz. ''  on  entering  an  appearance  >rith  the 
registrar,  &c.  within  four  days,"  the  order 
(notice  whereof  was  to  be  given)  gave  the 
u^ual  time. 
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erc^equer  of  ^Uni. 

PLBAOINO. — BILL  OP  EXCHANGE  .—AWARD 
AMD  SATISFACTION. 

fFhere  to  a  claim  for  goods  sold  and  de- 
Ihfcred,  and  on  the  money  counts,  the  de- 
fendant pleads  the  absolute  delivery  of  a 
6ilt  of  exchange,  accepted  by  him,  as  to  a 
part  of  the  demand t  the  plaintiff  does  not 
answer  the  plea  by  alleging  in  his  replica^ 
tion  that  the  bill  remains  in  his  hands  v n- 
negodated. 

This  was  an  action  for  goods  sold  and  de- 
liFercd,  and  on  the  commqn  money  counts. 
The  defendant  pleaded— as  to  the  sum  of 
91.  \5s,  9id,  parcel  of  the  said  sums  in  the  said 
declaration  mentioned,  the  defendant  says, 
that  after  the  making  the  said  promise  in  the 
said  declaration  mentioned  as  to  that  sum, 
and  before  the  commencement  of  this  suit, 
to  wit,  on  the  21st  day  of  October,  1834, 
the  defendant,  at  the  plamtiffs  request,  made 
and  drew  upon  a  piece  of  paper  having  a  biU 
of  exchange  stamp  duty  thereon  of  the  sum  of 
Is.  6d.tk  certain  instrument  purporting  to  be 
a  bill  of  exchange,  dated  the  day  and  year 
last  aforesaid,  without  a  drawer's  name  thereto, 
and  whereby  the  defendant  was  requested  to 
pay  to  such  person,  or  his  order  in  London, 
who  should  place  his  name  thereto  as  the 
drawer  thereof,  20/.  two  months  after  the  date 
thereof,  as  for  value  received  in  goods  and 
cash ;  and  the  plaintiff  then  requested  the  de- 
fendant to  accept  the  same  towards  payment 
and  satisfaction  of  the  said  sum  of  9/.  Ids.  9i</., 
and  for  the  plaintiff's  benefit  and  accommoda- 
tion as  to  the  rest  of  the  said  sum  of  20/.  to  be 
payable  thereby ;  and  the  defendant  then  ac- 
cordingly accepted  the  said  bill  or  instrument, 
and  delivered  the  same  to  the  plaintiff,  and 
thereby  became  and  was  liable  to  pay  to  the 
plaintiff  or  such  person  who  should  place  his 
name  thereto  as  the  drawer  thereof,  or  his 
order,  the  said  sum  of  20/.  two  months  after 
the  date  thereof,  that  is  to  say,  towards  pay- 
ment of  the  said  sum  of  9/.  \os.  9id.,  and  for 
the  plaintiff's  benefit  and  accommodation  as 
to  the  rest  of  the  said  sum  of  20/. ;  and  the 
plaintiff  then  accepted  and  received  the  said 
bill  or  instrument  in  and  towards  payment  and 
satisfaction  of  the  said  sum  of  9/.  15«.  9id. ; 
and  by  reason  thereof,  and  according  to  the 
law  and  custom  of  merchants,  he  the  said  de- 
fendant then  became  and  was  and  still  is  liable 
.  to  pay  to  such  person  who  has  placed  or  shall 
place  his  name  to  the  said  instrument  or  bill 
of  exchange  as  the  drawer  thereof,  or  his  order, 
the  said  sum  of  money  in  the  said  instrument 
or  bill  of  exchange  specified,  according  to  the 
.  tenor  and  effect  thereof,  and  of  his  Uie  said 
defendant's  acceptance  thereof:  And  the  de- 
fendant avers,  that  the  time  for  the  payment  of 
the  money  in  the  siud  bill  or  instrument  spe- 
cified had  not  at  the  time  of  jthe  commence- 
ment of  this  suit  elapsed,  nor  had  the  said  biU 
or  instrument  then  become  due  or  payable : 
And  this  the  defendant  is  ready  to  venfy,  &c. 

The  plaintiff  replied,  "  that  the  said  instru- 
ment  in  that  plea  mentioned,  from  the  time  of 


the  delivery  thereof  to  the  said  plaintiff,  as  in 
that  plea  mentioned,  always  hath  been,  and  at 
the  commencement  of  this  suit  was,  and  still  is, 
in  the  possession  of  the  said  plaintiff,  wv* 
negociated,  without  any  drawer's  name  thereto, 
and  unpaid  by  the  saia  defendant  or  any  other 
person  on  his  behalf:  And  this  he  is  ready  to 
verify,"  &c. 

To  this  replication  the  defendant  deranrred, 
on  the  ground  ''  tiiat  the  fact  of  the  bill  taken 
by  the  plaintiff  on  account  of  the  debt  being 
unnegociated  and  in  his  possession^  is  no  an** 
swer  to  the  defendant's  plea." 

R.  y.  Richards,  in  support  of  the  demurrer.* 
— The  question  is,  wheuer  the  receipt  by  the 
plaintiff  of  the  blank  acceptance  does  not  8q». 
pend  his  remedy  for  the  9/.  15#.  9|</.  until  the 
bUl  becomes  due?  Kearslakev,  Morgem^  is 
an  authority  to  shew  that  even  if  the  bill  ha4 
been  given  for  the  exact  amount  of  the  debt, 
the  pl^ntiff's  remedy  would  be  suspended. 

After  hearing  arguments — 

The  Court  was  of  opinion,  that  the  defend- 
ant must  be  taken  on  this  plea  to  have  made 
an  absolute  acceptance  of  the  bill  to  the  phun* 
tiff,  and  therefore  the  plea  is  good. 

The  plaintiff  was  then  allowed  to  amend.-— 
iSimofi  V.  Zr/cydf,  T.  T.  Idas.    Ezcheq. 


DEBT. — COVENANT. — PLEADING.— IUlKACB.-r- 
SPECIAL  DEMURBBB. — BBBACH.-rlNTBREaTp 

If  a  plea  to  a  declaration  in  debt  on  bond  for 
non-payment  of  principal,  endeavours  to  put 
the  payment  of  ifUerest,  which  is  not  in 
dispute,  in  issue,  and  concludes  tothecoun* 
try,  it  is  bad  on  special  demurrer. 

This  was  an  action  of  debt  on  a  bond,  con- 
ditioned for  payment  of  certain  princqNd  sums» 
and  the  declaration  was  in  ^ese  terms : 

The  defendant  heretofore,  to  wit>  on  &&, 
by  his  certain  writing  obligatory  sealed  with 
his  seal,  and  now  shewn  to  the  Barons  of  hki 
Msgesty's  Exchequer  here,  the  date  whereof  is 
a  certain  day  ana  vear  therein  named,  to  wit, 
the  day  and  year  a&resaid,  acknowledged  him- 
self to  be  held  and  firmly  bound  unto  the 
plaintiffs  in  the  sum  of  12,000/.,  above  de* 
manded  to  be  paid  to  the  phuntiffs,  or  their 
certain  attorney^  executors,  administrators,  or 
asti|rns. 

That  under  the  sud  writing  obligatory,  was 
written  a  certain  condition,  whereby  it  was  re* 
cited,  that  the  plaintiffs  had  on  the  aay  and  year 
aforesud  lent  and  advanced  unto  the  therein 
above  bounden  defendant,  the  sum  of  6000/. ;  and 
by  indentures  of  lease  and  release,  the  lease 
bearins^  date  the  day  next  before  the  day  of  the 
date  of  the  release,  and  the  release  bearing  or 
intended  to  bear  even  date  with  the  said  writ- 
ing  obligatory,  and  made  or  expressed  to  be 
made  between  the  defendant  of  the  one  part 
and  the  plaintiffs  of  the  other  part :  the  de- 
fendant had  appointed,  granted,  and  released, 
or  otherwise  assured  certain  messuages,  farms. 
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lands,  tenementB,  and  hereditamentB,  in  the 
said  release  particularly  described,  unto  the 
said  plaintiffs,  their  heirs  and  assij^ns  for  ever, 
for  securing  the  said  sum  of  60^.  and  inte- 
rest, bnt  subject  to  a  proviso  for  redemption 
of  the  said  premises  on  payment  by  the  de- 
fendant, his  heirs,  executors,  administrators, 
or  assigns,  unto  the  plaintiffs,  their  executors, 
administrators,  or  assifus,  of  the  said  sum  of 
6000/.  and  interest,  after  the  rate  in  the  said 
release  mentioned,  on  the  13th  day  of  Novem- 
ber then  next  ensuing  the  date  thereof.    And 
in  which  sud  condition  it  was  further  recited, 
that  for  the  better  securing  the  payment  of  the 
same  sum  and  interest  unto  the  plaintiffs,  the 
defendant  had  agreed  to  enter  into  the  therein- 
above  written  obligation,  with  such  condition 
for  making  void  tne  same  as  thereinafter  was 
contained ;  and  the  condition  of  the  said  writ- 
ing obligatory  was  declared  to  be  such,  that  if 
the  therein  bounden  defendant,  his  heirs,  exe- 
cutors,   administrators,    or  assigns  did  and 
should  well  and  truly  pay  or  cause  to  be  pud 
unto  the  plaintiffs,  their  executors,  admmis- 
trators,  or  assigns,  the  full  and  just  sum  of 
6000/.  of  lawful  money  of  Great  Britain,  with 
interest  thenceforth  for  the  same  after  the  rate 
of  5/.  for  everv  100/.  by  the  year,  on  the  13th 
da^  of  November  next  ensuing  the  date  of  the 
said  writing  obligatory,  being  the  same  day  and 
time  as  were  covenanted  in  or  by  the  said  in 
part  recited  mdentnre  of  release'  for  payment 
of  the  same ;  but  subject  to  such  proviso  for 
the  abatement  of  the  interest  as  in  such  inden- 
ture of  release  contained,  and  did  and  should 
make  the  said  payment  without  anv  deduction 
or  abatement  for  or  by  reason  oi  any  taxes, 
charges,  assessments,  impositions,  cause,  mat- 
ter, or  thing  whatsoever,  and  according  to  the 
true  intent  and  meaning  of  the  proviso  and 
covenant  in  the  sidd  in  part  recited  indenture 
of  release  contained,  then  the  therein  above 
written  obligation  should  be  void,  or  otherwise 
should  remain  in  full  force  and  effect,  as  by 
the  said  writing  obligatory  and  the  condition 
thereof  will  more  full  and  at  large  appear. 
That  in  and  by  the  said  proviso  and  covenant 
lastly  above-mentioned  to  have  been  contuned 
in  the  said  indenture,  it  was  prorided,  that  if 
the  defendant,  his  heirs,  executors,  and  ad- 
ministrators, or  assigns,  did  and  should  well 
and  truly  pay  or  cause  to  be  paid  unto  the 
plaintiffs,  or  the  survivor  of  them,  his  execu- 
torsy  administrators,  or  assigns,  the  full  sum  of 
60001.  of  lawful  money  of  Great  Britain  upon 
the  13th  day  of  November,  1831,  together  with 
kwful  interest  for  the  same,  after  the  rate  of 
51.  for  every  10()/.»  by  the  year,  without  any 
deduction  or  abatement  whatsoever  out  of  the 
saime  principsl  sum  and  interest,  or  any  part 
thereof,  for  or  in  respect  or  upon  account  of 
any  matter,  eanse,  or  thing  whatsoever ;  then 
and  in  such  case,  and  upon  and  at  any  time 
after  such  payment  as  luoresaid,  and  on  the 
request  and  at  the  costs  and  charges  of  the  de- 
fendant, bis  heirs,  executors,  administrators, 
or  asMgns,  they  the  plaintiffs,  their  heirs  or 
assigns,  shotdd  and  would  convey  and  assure 
the  premises  therdn  mentioned  unto  the  de- 


fendant, his  heirs  or  assigns,  or  unto  such  per- 
son or  persons  as  he  or  they  should  direct  or 
appoint,  free  and  dear  of  and  from  all  charges 
and  incumbrances  made,  done,  or  committed 
bj  the  plaintiffs,  their  heirs,  executors,  admi- 
nistrators,  or  assigns.    And  the  defendant  did 
for  himself,  his  heirs,  executors,  and  administra- 
tors, covenant,  promise,  and  ayg^ree  to  and  with 
the  plaintiffs,  their  executors,  administrators, 
and  assigns,  that  he  the  defendant,  his  heirs, 
executors,  administrators,  and  assigns,  or  some 
or  one  of  them,  should  and  would  well  and 
truly  pay  or  cause  to  be  paid  unto  the  said 
plaintiffs,  their  executors,  administrators,  or 
assigns,  the  said  principal  sum  of  6000/.  and 
interest  thereof,  at  the  rate  aforesaid,  and  at 
the  time  in  the  said  indenture  before  appoint- 
ed for  the  payment  thereof,  without  any  de- 
duction or  abatement  for  or  in  respect  of  any 
present  or  future  taxes,  rates,  assessments, 
charges,  causes,  matters,  or  things  whatsoever, 
and  according  to  the  true  intent  and  meaning 
of  the  said  indenture.    That  the  said  proviso 
for  the  abatement  of  interest  mentioned  and 
referred  to  in  the  said  condition,  was  and  is  a 
certain  proviso  in  the  said  indenture  of  re- 
lease therein  also  mentioned ;  by  which  it  was 
provided,  and  by  which  the  plaintiffs  for  them- 
selves, their  heirs,  executors,  and  administra- 
tors, did  covenant,  declare,  and  agree,  to  and 
with  the  defendant,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  that  if  the  said  de- 
fendant, his  heirs,  executors,  administtators, 
or  assigns,  did  or  should  so  long  as  the  said 
principal  sum  of  6000/.  or  any  part  thereof 
should  remain  upon  the  then  present  security, 
well  and  truly  pay  or  cause  to  be  paid  unto  the 
plaintiffs,  their  executors,  admmistrators,  or 
assigns,  interest  for  the  said  sum  of  6000/.,  af- 
ter the  rate  of  41  for  every  100/.  by  the  year, 
by  equal  half-yearly  payments  on  the  13tn  day 
of  May  and  the  13th  day  of  November  in  eacn 
year,  or  within  two  calendar  months  after  each 
or  either  of  the  said  days  respectively ;  then 
and  in  such  case,  but  not  otherwise,  they  the 
plaintiffs,  their  executors,  administrators,  and 
assigns,  should  and  would  accept  and  take  the 
same  in  lieu  of  and  in  full  satisfaction  for  in- 
terest on  the  said  sum  of  6000/.,  after  the  rate 
of  5/.  per  cent,  per  annum,  thereinbefore  cove- 
nanted to  be  paid  for  the  same,  and  shall  and 
will  (if  required),  from  time  to  time,  give  pro- 
per and  sufficient  discharges  for  the  same  in- 
terest accordingljr,  anything  in  the  said  inden- 
ture before  contained  to  the  contrary  notwith- 
standing,  as  in  and  by  the  said  indenture, 
which  said  indenture,  sealed  with  the  seal  of 
the  defendant,  the  date  whereof  is  the  day  and 
year  hereinbefore  in  that  behalf  mentioned, 
the  plaintiffs  now  bring  here  into  Court,  refer- 
ence being  thereunto  had,  wiU  more  fully  ttn- 
pear :  that  the  defendant  did  not  well  and  tnuy 
pay  or  cause  to  be  paid  unto  the  plaintiffs,  or 
either  of  them,  the  sum  of  6000/.,  or  any  part 
thereof,  on  the  sdd  1 3th  day  of  November,  1831, 
but  therein  made  default,  and  by  reason  of  the 
breach  of  the  said  condition,  the  said  writing 
obligatory  became  forfeited,  and  thereby  an 
action  hath  accrued  to  the  plaintiffs  to  demand 
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from  the  defendant  the  sum  of  12,000/.  abo?e 
demanded ;  yet  the  defendant  (although  often 
requested  80  to  do)  hath  not  as  yet  paid  any 
part  of  the  said  last  mentioned  sum,  but  the 
same  is  stiTl  wholly  due.  To  the  pliuatiffs'  da- 
maife  of  1000/.,  and  therefore,  &c. 

To  this  declaration  the  defendant  pleaded, 
that  he  the  defendant  did  pay  unto  the  plain- 
tiffs the  full  and  just  sdm  of  6000/.  of  lawful 
money  of  Great  Britain,  with  interest  for  the 
same  from  the  date  of  the  said  writing  obfiga- 
tory,  until  the  day  next  hereinafter  mentioned, 
after  the  rate  of  6/.  for  every  100/.  by  the  year, 
on  the  said  Idth  day  of  November  next  ensu- 
ing the  date  of  the  stdd  writing  obligatory,  and 
which  was  in  the  year  of  our  Lord  1831 ; 
which  siud  sum  of  6000/.  with  interest,  as  in 
this  plea  aforesaid,  then  amounted  to  a  large 
sum  of  money,  to  wit,  the  sum  of  6,300/.  of 
like  money,  and  that  he  the  defendant  then 
made  the  said  payment  without  any  deduction 
or  abatement  for  or  by  reason  of  any  taxes, 
charges,  assessments,  impositions,  cause,  mat- 
ter, or  thing  whatsoever,  and  according  to  the 
true  intent  and  meaning  of  the  proviso  and 
covenant  in  the  said  indenture  in  the  said  con- 
dition in  part  recited  and  contained,  and  ac- 
cording to  the  form,  tenor,  and  effect,  of  the 
said  condition  under  the  said  writing  obliga- 
tory, ^vritten  as  in  the  said  declaration  is  men- 
tioned. And  of  this  the  defendant  puts  him- 
self upon  the  country,  &c. 

The  plaintiff  demurred  to  this  plea,  on  the 
ground  that  it  endeavoured  to  put  m  issue,  and 
to  affirm,  a  matter  not  denied  by  the  plaintiffs, 
namely,  the  payment  of  interest ;  ana  second- 
ly, that  the  plea  introducing  new  matter,  ought 
to  have  concluded  with  a  verification. 

The  C9uri  was  of  opinion,  that  the  plea 
ought  on)v  to  have  travereed  the  issue  tendered 
on  the  other  side ;  and  as  it  introduced  new 
matter  it  ought  to  have  concluded  with  a  vere- 
fication.  There  was  no  denial  in  the  declara- 
tion, that  the  interest  had  been  left  unpud. 
For  tUie  purposes  of  this  action,  the  plaintiff 
admits  that  the  principal  has  been  .paid. Under 
these  circumstances,  the  plea  must  be  consi- 
dered bad  on  special  demurrer. 

Judgment  for  plaintiff.— ^ifA/on  andanother 
V.  Evans,  T.  T.  1835.    Excheq. 
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ANSWERS  TO  QUERIES. 


Comnuxn  XaId. 

FEME  COVERT. — TRADER.      P.  144. 

It  IS  dear,  that  except  by  the  cnstom  of 
London,  a  married  woman,  uving  upon  a  se- 
parate maintenance,  is  neither  liable  to  be 
sued  at  law  for  the  debts  she  may  contract; 
Marshall  v.  Button,  8  D.  &  R.  545;  nor 
subject  to  the  bankrupt  laws ;  Archb.  B.  L.  40 ; 
Lord  Henlejr's  Digest,  I.  There  is  no  doubt 
of  the  creditor's  right  in  equity  against  the 
wife's  separate  estate.  They  can  nle  a  bill 
agunst  the  husband,  or  the  trustees,^  for  the 
produce  of  the  sej^arate  allowance  in  their 
hands,  and  for  an  injunction  to  restrain  the 
payment  of  the  future  proceeds.  See  Lillia 
V.  Airey,  1  Ves.  jun.  278 ;  2  Roper's  Husb.  & 
\^e,  306.  The  husband  is  clearly  discharged 
from  all  personal  liability,  even  for  necessanes, 
if  the  separate  muntenance  is  suitable  to  his 
rank  in  life;  Todd  v.  Stokei,  I  Salk.  116;  1 
Ld.  Raym,  444,  S.  C. ;  2  New  Rep.  148 ; 
even  if  the  creditors  should  not  be  aware  of 
the  separation,  but  it  was  the  general  report 
in  the  husband's  neighbourhood  that  they  were 
living  apart ;  per  Holt,  C.  J.  J. 


PARTNERS. — FORMER   BANKRUPTCY. 


144. 


Under  the  6  G.  4,  c.  16,  s.  127,  and  1  &  2 
W.  4,  c.  56,  the  future  estate  of  a  person  twice 
bankrupt,  who  has  not  pud  fifteen  shillings  in 
the  pound  under  the  second  commission,  vests 
in  the  assignees  thereof,  from  the  date  of  the 
appointment:  consequently,  if  under  the  se- 
cond commission  his  estate  has  not  made  such 
a  dividend,  his  third  certificate  would  be  void, 
and  all  his  subsequently  acquired  property, 
whether  in  or  out  of  the  present  partnership, 
vests  in  the  assignees  of  those  creditors  only. 
Fowler  v.  Coster,  10  B.  &  C.  427.  If  he  made 
the  required  dividend  under  the  second  bank- 
ruptcy, the  rule  equally  applies  to  anv  subse- 
quent bankruptcy  in  which  he  has  not  done  so ; 
and  such  assignees  can  come  upon  B,  for  such 
part,  and  such  part  only,  of  ^.'s  share,  as  will 
remain  after  the  payment  of  all  the  partnership 
debts  by  the  due  contribution  of  j4,  and  B. 
Archb.  B.  L.  341.  See  Crawshav  v.  Collins, 
1  Jac.  &  Walk.  267;  16  Ves.  218;  Smith  v. 
Stokes,  I  East,  263.  J. 


RATING  OP  BUILDINGS.      P.  144. 

In  this  question,  A.  uses  the  word  annual 
value,  by  which  I  suppose  he  means  annual 
rent.  In  rating  various  kinds  of  property,  the 
rating  should  be  in  proportion  to  the  clear 
annual  pr^  or  value  of  the  subject  of  occu- 
pation. Hence  houses  and  buildings  should 
be  rated  at  a  less  sum  in  proportion  to  their 
annual  rent  than  lands.  This  is  clearly  laid 
down  by  Bauley,  J.,  in  Rea  v.  Tomlimon,  9 
B.  &  C.  63.  M.  A. 


ftffSD  Of  property  anlr  €atifytiimtka% 

COVENANT. — UNDERLEASE.      P.  143. 

1.  Underleases  are  not  within  the  general 
words  of  provboes  against  assignment.  See 
Kinnersley  v.  ()rpe,  1  Doug.  55 ;  S.  P.  Church 
V.  Browne,  15  Ves.  jun.  2M.  M.  A. 

2.  The  covenant  will  not  prevent  j4.  from 
granting  an  underlease;  because  underleases 
are  not  mthin  the  genend  words  of  provisoes 
as  to  assignments  U  Doug.  55) ;  and  because 
covenants  with  stronger  words  have  been  de- 
cided not  to  extend  to  underleases.  2  W.  Bl. 
766.  It  has  been  held,  where  the  covenant 
was  not  to  alien,  &c.,  that  possession  by  a 
stranger  was  primd  facie  proof  of  a  breach. 
4  Taunt.  766,  iedguare;  and  see  1  Stark.  C 
87.  T.  C. 


lofD  at  ^ttornn^ir. 

SIGNED  BILL.      P.  142. 

I  know  of  no  case  as  to  attorneys ;  but  se- 
veral cases  on  the  Statute  of  Frauds  have  de- 
cided, that  writing  the  name  in  the  manner 
stated  is  a  sufficient  signature.  Selw.  N.  P.^ 
865,  859,  860.  Note,  that  the  words  in  the 
Statute  of  Frauds  are  *'  signed ;"  but  in  that 
as  to  attorneys,  **  subscribed."  See  also  2 
Stark.  Ev.  351. T.  C, 

QUERIES, 
practice. 

ARREST. — ^wipe's   DEBT. 

j4,  was  indebted  to  B,  for  goods  sold  to  her, 
but  shortly  after  married  (7.  C.  also  became 
indebted  (after  his  i!narriage  with  j4.)  to  B.  for 
goods  sold;  can  B,  arrest  C.  for  the  tekole 
amount  ?  and  if  so,  how  should  the  affidavit  of 
debt  be  worded?  G.  D. 


PARTIAL  TENDER.— ARREST. 

Suppose  a  defendant  tendered  a  much  smaller 
sum  than  the  debt  due,  how  could  a  negative 
to  a  tender  be  introduced  into  an  affidavit?  yet, 
I  understand,  such  negative  is  requisite  ? 

G.  D. 


THE  EDITOR'S  LETTER  BOX. 


"  A  bill  for  abolishing  Bribery  and  Corrup- 
tion" shall  be  considered.  We  see  no  objection, 
as  at  present  advised,  to  affording  the  legisla- 
ture the  benefit  of  our  correspondent's  ingeni- 
ous suggestion. 

The  Queries  and  Answers  of  X.  X. ;  I.  C  G. ; 
X.  D. ;  J.  P. ;  C.  H.  and  Z.  have  been  received. 

The  paper  of  W.  G.  C.  will  be  inserted  at  an 
early  opportunity. 

We  wdl  endeavour  to  find  room  for  the  in- 
quiry of  S.  W.,  in  our  next. 

Will  C.  W.  M.  send  another  copy  of  his 
query  ?  His  other  paper  has  been  printed. 

We  thank  I.  N.  for  his  communication  on 
Imprisonment  for  Debt. 

The  article  on  the  Six  Clerks'  Office  shall 
be  considered. 

The  Quarterly  Digest  of  all  Reported  Cases 
from  the  9th  May  last,  isnow published. 


Slb^  Utqal  <9ii«^tli^r. 
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'    **  Qaod  magifl  ad  nos 
PertiMt,  et  netcire  sudnm  est,  a^Umus. 


HOBAT. 


ON  LEGACIES  TO  EXECUTORS. 


A  QuvsTioir  very  frequently  arises  in  'wills, 
where  legacies  are  left  to  executors,  whether 
they  are  entitled  to  them  if  they  refuse  or 
decline  to  act :  and  the  rules  on  it  are  not 
Tery  difficult  to  be  collected  from  the  cases. 
It  is  clear,  that  where  a  legacy  is  left  to 
a  person  as  executor,  he  must  in  order  to 
entitle  himself  to  the  legacy  clothe  himself 
with  the  character  of  an  execMtar;  and  this 
.  is  so  whether  the  legacy  be  expressed  to  be 
for  the  care  and  pains  of  the  person  or  not.* 
And  the  presumption  is,  when  a  legacy  is 
given  to  an  executor,  that  it  is  given  to 
him  in  that  character ;  and  it  is  for  him  to 
rebut  this,  either  by  the  expressions  of  the 
will,  or  the  peculiar  circumstances  of  the 
case.**  Thus  where  the  testator  devised  his 
real  and  personal  estates  to  the  plaintiff  and 
the  defendants,  H.  and  M,,  upon  various 
trusts,  and  appointed  them  executors,  and 
afterwards  made  two  codicils,  by  which  he 
gave  to  these  persons  legacies  not  expressly 
as  trustees  or  executors*  but  by  their  names 
and  descriptions,  and  the  legacies  by  both 
<xxiicib  were  clsjued  togeth^  and  of  equal 
amounts;  it  was  held,  that  the  plaintiff 
having  renounced  probate,  could  not  claim 
the  legacy.^  The  circumstances,  where  more 
than  one  person  is  named  executor,  of  the 
legacies  to  each  being  equal  in  amount, 
has  always  been  in  fe^or  of  their  being 
given  in  that  character.  Thus  where  one 
person  named  was  entitled  to  much  greater 
benefits  under  the  will  than  the  other  per- 
sons named  executors,  and  described  by  the 
testator  as  "  his  friend  and  partner,"  it  was 


•  Harrison  v.  Rowley,  4  Ves.  216 ;  j4bdoi  v. 
Mauie,  3  Ves.  148;  Freeman  v.  Fairiie,  3 
Mer.  31. 

b  Slackpwde  V.  Hottfell,  13  Ves.  421 ;  Di»  v. 
Reed,  1  Sim.  &  Stu.  239. 

^  Suiefyooie  v.  Howeii,  13  Vc3.  417. 
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held  by  Lord  Eldon,  that  these  benefits  were 
not  given  him  in  the  character  of  executor.^ 
Also  where  the  expressions  of  the  will 
rebut  the  presumption,  the  legatee  will  take; 
as  when  a  testator  gave  to  fP.  K,  and  /.  B», 
50/.  each,  whom  he  nominated  "  executorsin 
trust  to  tiiis  my  will,  the  said  bequest  to  be 
upon  condition  of  their  taking  upon  them  the 
trusts  hereinafter  mentioned,"  and  after* 
wards  added,  "  I  give  unto  my  cousin  T.K., 
the  sum  of  5  0  /. ,  whom  I  appoint  as  joint  exe- 
cutor in  trust  in  this  my  will."  T.  K.  never 
proved  the  will,  but  was  held  to  be  entitled 
to  the  legacy,  on  the  ground  that  the  gift 
was  rattor  mtended  in  respect  of  the  lega- 
tee's relationship,  than  of  his  office.®  In  a 
recent  case,'  a  testatrix  gave  legacies  of 
100/.  each,  to  A.,  B„  and  C,  and  in  a  sub- 
sequent part  of  her  will  she  appointed  them 
executors.  In  the  preceding  clauses  she 
made  devises  and  bequests  to  "  her  execu- 
tors thereinafter  named,"  and  to  her  exe- 
cutors and  trustees.  A,  neither  proved  the 
will  nor  acted,  but  claimed  the  legacy ;  and 
the  present  Vice  Chancellor  declared,  that 
he  was  not  entitied  to  it.  "The  rule  is," 
said  his  Honour,  '^  that  when  a  legacy  is 
given  to  an  executor,  primd  facie,  it  is 
given  to  him  for  his  trouble,  and  if  he  re- 
fuses the  office  he  is  not  entitled  to  it. 
But  if  it  can  be  collected  from  the  whole 
of  the  will  that  the  legacy  was  not  given 
to  him  in  respect  of  the  office,  then  he  will 
be  entitied  to  it.  The  case  of  Cockerell 
V.  Barber,  affords  sufficient  special  cir- 
cumstances to  diow,  that  the  genezal 
rale  did  not  apply;  there  I  should  have 
thought,  from  tiie  testator^s  using  the 
expression  "  my  friend  and  partner,^'  that 
it  ought  to  be  taken  that  the  legacy  was 
given  to  him  as  a  friend  and  partner,  and 


d  Cockerell  v.  Barber,  2  Russ.  586 1  1  Sim. 
23,  S.C. 

e  2>f>  V.  Reed,  1  Sim.  &  Stu.  237 ;  and  see 
Humherrton  v.  Humbertton,  1  P.  Wms.  333. 
-   f  PurgoH  V.  Green,  6  Sim.  72. 
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there  was  no  gift  of  the  same  amount  to  all 
the  executora.  The  testatrix  in  this  case, 
frequently  calb  these  legate^."  her  execu- 
tors," and  "  her  executors  and  trustees/'  and 
she  then  classes  them  together,  and  gives  a 
legacy  of  the  same  amount  to  each  of  them ; 
and  on  these  grounds,  I  am  of  opinion,  that 
the  executor  who  did  not  act  is  not  entitled 
to  his  legacy." 


ABSTRACTS  OF  RECENT  STATUTES. 


6  W.  4,  c.  2. 

NB\¥SPAFXR8. — ^ACTIONS  FOR  PBNALTIE8. 

This  k  intituled  ''An  Act  to  amend  an  Act  of 
the  38  Geo.  3.  for  ^reventinj(  the  Mischiefs 
arising  from  the  printiDg  and  publishing  News- 
papers by  persons  not  known,"  &c. 

After  reciting  that  by  the  38  G.  3,  c.  78. 
certun  aflBdavits  or  affirmations,  containing 
such  matters  and  things  in  the  said  act  specifi- 
ed and  set  forth,  relating  to  newspapers  and 
other  papers  in  the  said  act  described,  are  re- 
.quired to  be  made  and  signed,  and  sworn  or 
affirmed,  and  delivered  to  the  ^commissioners 
for  managing  his  Majesty's  stamp  duties,  or 
to  some  of  their  officer  or  officers  as  therein 
mentioned ;  and  that  it  is  enacted,  that  in  some 
part  of  every  newspaper  or  other  such  paper  as 
aforesaid  there  shall  be  printed  the  true  and 
real  name  and  names,  addition  and  additions, 
and  place  and  places  of  abode  of  the  printer 
and  printers  and  publisher  and  publishers  of 
the  same,  and  also  a  true  description  of  the 
place  where  the  same  is  printed :  and  that  cer- 
tain penalties  are  by  the  said  act  imposed  for 
any  neglect  or  omission  to  comply  with  the 
aforesaid  provisions  ;  and  that  it  is  by  the  said 
act  proviaed  that  the  said  penalties  respective- 
ly shall  be  recovered  by  action  of  debt,  biU, 
plaint,  or  information  in  any  of  his  Majesty's 
Courts  of  Record  at  Westminster,  and  that  the 
same  when  recovered  shall  be,  as  to  one  moiety 
thereof,  to  and  for  the  use  of  his  Majesty,  his 
heirs  and  successors,  and  as  to  the  other  mo- 
iety thereof,  to  and  for  the  use  of  the  person 
who  shall  inform  or  sue  for  the  same:  and 
that  the  printers,  publishers^  and  proprietors 
of  divers  newspapers  have  inadvertently  neg- 
lected to  comply  with  some  of  the  aforesaid 
provisions  of  tne  said  recited  act,  and  many 
actions,  suits,  informations,  and  prosecutions 
have  been  brought  and  commenced  against 
such  printers,  publishers  and  proprietors,  or 
some  of  them,  by  persons  who  sue,  inform  and 
prosecute,  as  well  on  their  own  behalf  as  on 
oehalf  of  his  Majesty,  to  recover  various  penal- 
ties incurred  or  alleged  to  have  been  incurred 
under  or  by  virtue  of  the  said  act  by  reason  of 
such  neglect;  and  thatit  is  expedient  thatallfur- 
ther  proceedings  in  such  actions,  suits,  infor- 
mationsy  and  prosecutions  should  be  prevented, 
and  such  otner  provision  made  in  relation 
thereto,  and  otherwise,  as  is  herein-after  men- 
tioned ;  It  is  enacted,  that  immediately  from 
and  after  the  passing  of  this  act  it  shall  be  law- 
ful for  any  person  or  persons  agunst  whom  any 


original  utU,  suit,  action,  bill,  plidiit,  or  in- 
formation shall  have  been  sued  out,  commen- 
ced, or  prosecuted,  on  or  before  the  day  of  the 
passinj^.  of  this  act,  for  the  recovery  of  any 
pecuniary  penalty  or  penalties  incurred  under 
the  said  act,  except  in  the  cases  herein-after 
provided,  to  apply  to  the  Court  in  which  such 
original  writ,  suit,  action,  bill,  plaint,  or  in- 
formation shall  have  been  sued  out,  commen- 
ced, cr  prosecuted,  if  such  Court  shall  be  sit- 
ting, or,  if  such  Court  shall  not  be  sitting,  to 
any  Judge  of  either  of  the  Superior  Courts 
at  Westminster,  for  an  order  that  such  writ, 
suit,  action,  bill,  plaint,  or  information  shall 
be  discontinued,  upon  payment  of  the  costs 
thereof  out  of  pocket  incurred  to  the  time  of 
such  application  being  made,  such  costs  to  be 
taxed  according  to  the  practice  of  such  Court ; 
and  every  such  Court  or  Judge  is  hereby  au- 
thorized and  required,  upon  such  uiplication, 
and  proof  that  sufficient  notice  has  been  given 
to  the  pluntiff  or  j^aintiflfs,  or  his  or  thdr  attor- 
n«;y,  of  the  application,  to  make  such  order  as 
aforesaid ;  and  upon  the  making  such  order, 
and  payment  or  tender  of  such  costs  as  afore- 
said, such  writ,  suit,  action,  bill,  plaint,  or 
information  shsdl  be  forthwith  discontinued. 

2.  Where  any  action  commenced  before  the 
4th  March  183o  has  been  renewed,  the  Court 
or  Judge  may  make  order  for  discontinuing  it 
upon  payment  of  costs. 

3.  Court  may  make  order  for  discontinuing 
actions  commenced  since  4th  March  without 
payment  of  costs. 

4.  Nothing  herein  contained  shall  extend 
or  be  construed  to  extend  to  any  action,  bill, 
plaint,  or  information  in  which  any  judgment 
or  conviction  shall  have  passed  on  or  before 
the  day  of  the  passing  of  this  act,  or  to  any 
action,  bill,  plaint,  or  information  which  shall 
have  been  or  shall  be  commenced,  prosecuted, 
entered,  or  filed  by  or  in  the  name  of  hLi  Ma- 
jesty's Attorney  General  or  Solicitor  General 
for  and  on  behalf  of  his  said  Majesty. 

5.  From  and  after  the  passing  of  this  act  all 
fines,  penalties,  and  forfeitures  imposed  by  or 
incurred  or  which  may  be  incurred  under  the 
said  recited  act,  shall  go  and  be  applied  to  the 
use  of  his  Majesty,  his  heirs  and  successors, 
and  may  be  sued  or  prosecuted  for  in  any  of 
his  Majesty's  Courts  of  Record  at  Westminster, 
or  in  his  Majesty's  Court  of  Exchequer  in  Scot- 
land, as  the  case  may  arise  in  England  or  Scot- 
land respectively,  wherein  no  essoign,  privikge, 
protection,  wi^rof  law,  or  more  than  one 
imparlance  shaQ  be  allowed ;  any  thing  in  the 
said  recited  act  or  in  any  other  act  contained 
to  the  contrary  thereof  notwithstanding. 

6.  That  from  and  after  the  passing  of  this 
act  it  shall  not  be  lawful  for  any  person  or  per- 
sons whatsoever  to  commence,  prosecute,  en- 
ter, or  file,  or  cause  or  procure  to  be  com«> 
menced,  prosecuted,  entered,  or  filed,  any 
action,  bill,  plaint,  or  information  in  any  of 
his  Majesty's  Courts,  or  before  any  justice  or 
justices  of  the  peace,  against  any  person  or 
persons  for  the  recovery  of  any  fine,  penalty, 
or  forfeiture  made  or  incurred  or  which 
may  be  incurred,  by  virtue  of  the  said 
recited  act,  unless  the  same  be  commenced^ 
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prcwecuted,  eatei-ed,  or  filed  in  the  name  of 
bts  JVIiyes^'s  Attorney  General  or  Solicitor 
General  in  that  nart  of  Great  Britdn  called 
Ensland,  or  his  Migesty's  advocate  for  Scot- 
land (as  the  case  may  be  respectively),  or  in 
the  name  of  the  solicitor  of  stamps  and  taxes, 
or  some  other  officer  of  his  Majesty's  stamp 
dtttkfl  in  England  or  Scotland  respectively; 
and  if  any  action,  bill,  plaint*  or  information 
shall  be  commenced,  prosecuted,  entered,  or 
filed  in  the  name  or  names  of  any  other  person 
or  persons  than  is  or  are  in  that  behalf  before 
mentioned,  the  same  and  every  proceeding 
thereupon  had  are  hereby  declared  and  the 
eame  shall  be  null  and  void  to  all  intents  and 
pursoses. 

7.  Act  may  be  repealed  or  altered  this  ses- 
sion. 


DISPUTED  DECISIONS. 


BATTBKT . — COSTS. 

To  the  Editor  of  the  Legal  Oheerver, 
Sir, 
An  action  for  a  battery  was  lately  tried  at 
Westminster,  to  which,  as  appears  from  the 
newspaper  reports  of  the  trial,  the  defendant's 
plea  was,  "  that  plaintiff  came  into  defendant's 
house;  that  defendant  requested  him  to  de- 
part, but  he  refused ;  on  which  defendant 
gently  laid  his  hands  upon  bim.  The  plaintiff 
replied,  alleging  that  the  defendant  had  nsed 
*•  more  violence  than  was  necessary."  From 
the  evidence  it  appeared  the  defendant  had  in 
fact  nsed  more  violence  than  is  countenanced 

Sthe  law  in  such  cases ;  he  having,  instead 
confining  himself  to  merely  pushing  the 
plaintiff  out  of  his  house,  struck  him ;  and  for 
this  blew  the  jury  returned  a  verdict  for  the 
plaiotiffy  damages  one  farthing.  "  There 
oein^  a  plea  of  justification,  which  admitted 
on  the  record  the  battery,  the  plaintiff  was 
entitled  to  his  costs  without  any  certificate 
from  the  Judge,  under  the  22  &  23  Car.  2,  c 
9;  but  the  Judge  said  he  had  heard  that  a 
Judge  had  lately  certified  under  the  43  Eliz. 
c.  6,  that  the  damages  did  not  amount  to  40^., 
to  deprive  the  plaintiff  of  costs ;  and  that  he 
should  certify  under  that  act." 

Now  with  every  respect  for  the  learned 
Jadge,  I  cannot  help  thinking  that  under  the 
statute  of  Eliz.  he  has  no  power  in  such  a 
case  as  the  above  to  certify.  This  statute 
enacts,  tiiat  if  on  any  action  personal,  not 
Mng  for  anv  title  or  interest  of  lands,  nor 
eonccming  tne  freehold  or  inheritance  of  any 
lands,  nor  far  anp  batterv,  it  shall  appear  and 
be  ngnified  by  the  Judge  before  whom  the 
same  shall  be  tried,  that  the  debt  or  damages 
to  be  recovered  therein  shall  not  amount  to 
4Qi.  or  above ;  that  then  the  Judges  shall  only 
award  the  same  costs  as  damages,  or  less,  at 
their  discretion.  And  the  other  statute  above 
mentioned,  viz.  the  22  &  23  Car.  2,  c.  9,  enacts, 
that  in  all  actions  of  trespass,  assault,  and 
battery,  and  other  jj^ersonai  actions,  wherein 
the  Jadge  at  the  trial  of  the  cause  shall  not 
fiad  aodoeriify  under  his  hand  upon  the  back 


of  the  record,  that  an  assault  and  battery  was 
sufficiently  proved  by  the  plaintiff  against  the 
defendant,  or  that  the  freehold  or  title  of  the 
land  mentioned  in  the  plaintiff's  declaration 
was  chiefly  in  question,  where  the  plaintiff  re- 
covers less  damages  than  40f.,  he  shall  have 
no  more  costs  than  damages. 

Under  this  last  mentioned  statnte  (strictly 
construed)  the  plaintiff  might  have  doubtless 
been  deprived  of  his  costs,  if  the  Judge  had 
not  chosen  to  certify  that  a  battery  had  been 
sufficiently  proved ;  but  it  having  been  decided 
over  and  over  again,  that  a  plea  of  justification, 
or  of  mottiter  manui  impotuii,  does  away  with 
the  necessity  of  a  Judge's  certificate,  and  is 
complete  evidence  of  a l)attery,  so  as  to  entitle 
the  pliuntiff,  in  case  he  recovers  damages,  to 
his  full  costs,  the  plaintiff  would  have  been 
entitled  to  them  as  a  matter  of  course.  But 
the  learned  Judge  seeing  it  was  a  trifling? 
and  vexatious  action  (and  one  which  had  it 
not  been  for  the  above  mentioned  decisions 
wonld  have  come  within  the  statute  of  Charles), 
resorts  to  the  43  Eliz.  c.  6,  and  certifies  under 
that  act,  although  it  expressly  excepts  every 
action  of  battery  from  its  operation ;  and  there- 
fore it  seems  to  me  takes  awav  from  the  Judge 
the  power  of  certifying  under  it  where  da- 
mag^  are  recovered  lor  a  battery.  I  grant 
that  it  appears  to  be  a  most  trivial  case,  and 
therefore  perhaps  the  Judge  was  acting  fairly 
to  deprive  the  plaintiff  of  his  costs ;  but  that 
has  nothing  to  do  with  the  present  question, 
which  is  not  whether  this  particular  case 
merited  such  a  decision^  but  whether  a  Judge 
has  the  power  in  aciions  of  battery  to  certify 
under  the  43  Eli%.  c,  6.  I  have  not  been  con- 
cerned in  the  case,  nor  do  I  know  any  of  the 
parties.  I  have  merely  taken  it  up  as  a  debate- 
able  point  of  law,  of  some  importance ;  and  if 
incorrect  in  the  view  I  have  taken  of  it,  I  have 
no  doubt  some  other  more  able  correspondent 
will  set  me  right. 

LSGALIS. 


NEW  BILLS  IN  PARLIAMENT. 

ABOLITION  or  U8ELXSS  OFnCES. 

This  is  a  biD,  "  to  abolish  certain  Offices 
connected  with  Fines  and  Recoveries,  and  the 
Cursitors  in  the  Court  of  Chancery,  and  to 
make  provision  for  the  Abolition  of  certain  Offi- 
ces in  the  Superior  Courts  of  Common  Law  in 
England." 

The  preamble  recites  the  3  &  4  Geo.  4.  cap. 
74,  intituled,  *'An  Act  for  the  Abolidon  of  Fines 
and  Recoveries^  and  for  the  Substitution  of 
more  simple  Modes  of  Assurance,"  by  which  it 
is  enacted,  that  after  the3lst  December  1833, 
no  fine  shall  be  levied  or  common  recovery 
suffered  of  lands  of  any  tenure,  and  that  every 
fine  or  common  recovery  levied  or  suffered 
\}2 
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contrary  to  the  provision  of  that  act  shall  be 
absolutely  void,  save  and  except  in  cases  where 
a  writ  of  dediinus,  or  other  writ  in  the  regular 
proceedings  of  such  fine  or  recovery  shall  have 
been  sued  out  oa  or  before  the  said  dlst  De- 
cember 1833: 

And  that  by  the  operation  of  the  said  act,  the 
business  of  certain  offices  in  the  Court  of  Com- 
mon Pleas,  and  of  the  Alienation  Office  has  al- 
most wholly  ceased ;  and  it  is  expedient  that 
the  said  offices  should  be  abolished,  and  the 
few  duties  remaining  to  be  performed  trans- 
ferred to  some  other  officer ; 

It  is  therefore  proposed  to  be  enacted. 

That  after  the  31st  Dec.  1836,  the  several 
offices  in  his  Majestv's  Court  of  Common  Pleas 
hereafter  mentionea,  namely,  of  dieChirogra- 
pher,  and  the  Secondary  Register,  and  clerks 
of  Counties  in  the  office  of  the  Chirographer, 
of  the  Clerk  of  the  King's  Silver,  and  of 
the  Clerk  of  the  Return  Office,  and  of  the  In- 
rolment  of  Writs  and  Fines  and  Recoveries,  and 
also  the  several  offices  in  the  Alienation  Office, 
consisting  of  two  Commissioners,  a  Receiver- 
General,  two  Entering  Clerks,  a  Master  in 
Chancery  appointed  for  taking  affidavits,  and 
an  Office  Keeper,  shaU  be  abolished. 

2.  That  the  several  records,  books  and  other 
documents  of  and  concerning  the  duties  and 
business  of  thesud  offices  so  abolished  as  afore- 
said, shall,  on  or  before  the  sud  dlst  Decem- 
ber, be  delivered  by  the  several  officers  or  per- 
sons now  having  custody  of  the  same,  into  the 
hands  and  possession  of  the  officer  of  Uie  Court 
of  Common  Pleas  at  Westminster,  for  the  time 
being  appointed  or  to  be  appointed  by  the 
Lord  Chief  Justice  of  the  Court  of  Com- 
mon Pteas  for  the  purpose  of  examining, 
filing,  and  recording  all  certificates  of  the 
taking  of  acknowledgments  by  married  wo- 
men of  deeds  under  the  provisions  of  the 
said  in  part  recited  act,  to  be  by  him  kept 
and  preserved;  subject  nevertheless  to  such 
rules,  orders  and  regulations  as  the  Court 
of  Common  Pleas  shall  or  may  from  time  to 
time  make  or  ordun  in  respect  of  the  same. 

3.  Business  of  abolished  offices  transferred 
to  the  registrar  under  3  &  4  Will.  4.  c.  74. 

4.  Searches  may  be  made  and  copies  taken, 
which  shall  be  as  available  as  heretofore. 

5.  Fines  heretofore  paid  in  the  Alienation 
Office  to  be  paid  to  registrar  under  3  &  4  Will. 
4.  cap.  74,  and  accounted  for  by  him. 

6.  Same  fees  as  heretofore  to  be  received 
and  accounted  for,  and  treasury  to  fix  remu- 
neration of  registrar  for  performing  the  duties 
imposed  upon  him. 

7.  Compensation  to  lords  of  liberties  and 
others  for  loss  of  fines. 

8.  The  sum  of  2,000/.  heretofore  pud  by 
.  receiver  of  alienation  fines  to  the  Hanaper  to 

be  pud  out  of  the  consolidated  f^d. 

9.  The  bill  then  recites  that  by  the  operatiob 


of  2  W.  4.  c.  39,  "An  Actfbr  Uniformity  of 
Process  in  Personal  Actions  in  his  M^jesty^s 
Courts  of  Law  at  Westminster ;"  and  3  &  4  W. 
4.  c.  74,  **  An  Act  for  the  Abolition  of  Fines  and 
Recoveries  and  for  the  substitution  of  more 
simple  modes  of  Assurance  ,*''  the  business  of 
the  cursitors  of  the  High  Court  of  Chancery 
has  been  greatly  diminished,  and  it  is  expedient 
that  their  offices  should  be  abolished,  aad  the 
few  remaining  duties  transferred  to  some  other 
officer  belonging  to  the  said  Court ;  it  ia  there- 
fore proposed  to  be  enacted, 

That  after  the  sud  31st  December,  the  o^- 
ces  of  the  cursitors  of  the  said  High  Court  of 
Chancery  shall  utterly  cease  and  determine, 
and  all  and  every  the  duties  of  the  said  cursitors 
shall  be  performed  by  the  clerks  of  the  Petty  Bag 
Office  in  the  said  Court  for  the  time  being,  and 
all  the  acts  to  be  done  by  the  said  clerks  of 
the  Petty  Bag  Office  in  the  performance  of  the 
duties  of  the  said  cursitors,  from  and  after  the 
said  31st  December  shall,  in  all  respects*  and 
to  all  intents  and  purposes,  have  the  same  force 
and  effect  as  if  the  same  had  been  done  and 
performed  by  the  said  cursitors  or  by  their 
deputies. 

10.  Records,  &c.  of  the  cursitors  transferred 
to  the  Clerks  of  the  Petty  Bag  Office. 

11.  Clerks  of  the  Pett^  Bag  Office  to  recdve 
the  same  fees  as  the  cursitors  fur  all  acta  done 
by  them. 

12.  The  bill  then  further  recites,  that  by  the 
amendments  and  alteratidns  which  have  of  late 
been  made,  and  may  hereafter  be  made  in  the 
process,  practice,  pleadings  and  other  proceed- 
ings of  the  Superior  Courts  of  Common  Law 
in  England,  the  duties  of  several  of  the  officers 
belonging  to  the  said  Courts  are  or  maybe 
greatly  diminished,  or  wholly  taken  away,  and 
it  is  expedient  that  offices  so  circumstanced 
should  be  abolished ;  it  is  therefore  proposed 
to  be  enacted. 

That  after  tlie  passing  of  this  act,  it  shall  be 
lawful  for  the  Lord  High  Treasurer  or  Com- 
missioners of  his  Majesty's  Treasury  for  the 
time  being,  or  any  three  or  more  of  tnem,  and 
the  Chief  Judge  of  the  Court  to  which  such 
officer  may  belong,  to  abolish  by  aa  ixrder 
under  their  hands  any  office  in  the  Superior 
Courts  of  Common  Law,  the  duties  of  which 
have  already  been  or  shall  hereafter  be  wholly 
taken  away,  or  so  much  diminished  aa  to  ren- 
der the  continuance  of  such  office  inexpedient, 
in  consequence  of  the  various  alterations  and 
amendments  in  the  process,  practice,  and  pro- 
ceedings of  the  said  Courts ;  and  in  case  ot  the 
abolition  of  any  such  office  where  the  duties 
shall  not  be  wholly  taken  away,  but  only  di- 
minished as  aforesaid,  it  shall  and  may  be  law- 
ful for  the  Lord  High  Treasurer,  or  the  C^- 
missioners  of  his  Majesty's  Treasury  for  the 
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tiihe  Ikaagf  or  any  three  or  more  of  them,  and 
the  Chief  Judffe  of  the  Court  to  which  such 
officer  may  be&ng,  to  transfer  the  duties  re- 
maining to  be  peiformed  to  such  other  existing 
officer  or  officers  belonging  to  the  said  Courts 
of  Common  Law  as  tiiey  shall  think  proper. 

13.  TbattbeLordHighTreasurer.ortheCom- 
laianonera  of  his  Majesty's  Treasuiyfor  the 
time  bdagy  or  any  tbree  or  more  of  them,  and 
the  Clidef  Jndff e  of  the  Court  to  which  any  such 
officer  ma?  belong,  when  and  as  often  as  it  may 
be  deemed  expedient  to  abolish  any  such  of- 
fice as  aforesaid,  shall  cause  their  order  for 
such  abolition  to  be  promulgated  in  anj  man- 
ner they  may  think  fit ;  and  shall  state  in  such 
order  when  the  abolition  is  to  take  place,  and 
to  what  other  office  or  officers  the  duties,  if 
any^  of  the  office  so  abolished  shall  be  transfer- 
red ;  and  from  and  after  the  period  fixed  by 
any  order  to  be  made  as  aforesaid,  the  office 
mentioned  therein  shall  be  deemed  to  be  abol- 
ished by  lawful  authority  to  all  intents  and 
purposes ;  and  the  person  or  persons  holding 
the  office  or  offices  to  which  the  remaining  du- 
tier  of  the  office  so  abolished  are  transferred, 
is  and  are  hereby  empowered  and  required  to 
perform  the  same  subject  to  all  the  rules  and 
regulations  now  in  force,  or  hereafter  to  be 
made  in  respect  of  the  execution  of  the  sud 
duties,  and  to  demand  and  receive  the  lawful 
fees  which  have  heretofore  been  or  mav  here- 
after be  received  for  such  services,  ana  to  ac- 
count for  the  same  to  the  Lord  High  Treasurer 
or  Commisbioners  of  his  Majesty's  Treasury 
for  the  time  being,  at  such  times  and  in  such 
manner  as  he  or  they  may  direct:  and  the 
sudLord  High  Treasurer,  or  Commissioners 
of  his  Miuesty's  Treasury,  is  and  are  hereby 
authorized  and  empowered  to  allow  to  sucn 
person  or  persooQ  such  remuneration  for  the 
performance  of  the  new  duties  imposed  upon 
(hem,  as  he  or  they  shall  think  reasonable  and 
proper. 
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mortfftige  for  the  aHdiihnal  sum  ;  and  that  be- 
ing the  case,  the  progressive  duty  of  I/,  was 
sufficient. 

DQe  d.  Bartley  v.  Gray,  K.  B.  May  10th, 
1835. 

J.  C.  G. 

REHUKB RATION  TO  MEMBERS  OF  PARLIAMENT. 

To  the  Editor  of  the  Legal  Observer, 

I  shall  feel  much  obliged  to  any  of  your 
readers  "  learned  in  ancient  lore,"  it  they  can, 
through  the  medium  of  ]^our  valuable  miscel- 
lany, furnish  the  public  with  information  upon 
the  mode  iormeny  adopted  in  issuing  out  of 
the  Court  of  Chancery  (I  presume)  the  writ  of 
"  De  eapensis "  which  was  formerly  granted 
at  the  termination  of  each  Session  of  Parlia- 
ment to  enable  members  to  obtain  their  wages, 
as  well  as  to  give  a  copy  of  the  writ  as  a  ore- 
cedent,  in  the  event  ot  its  being  required  in 
these  days  of  reform  and  purity;  because  I 
think,  Sir,  you  will  agree  with  me,  that  it  is 
much  better  ^e  people  should  pay  their  repre« 
sentatives,  than  they  should  pay  themselves  out 
of  the  public  purse.  S.  W. 

PRACTICE  OF  RETAINERS. 

I  think  Mr.  Chitty  is  incorrect  in  his  state- 
ment of  the  law  as  to  special  common  law  re- 
tuners  to  counsel,  cited  in  your  Number  of 
8th  August  (p.  291).  I  believe  the  practice 
now  to  be,  that  neither  the  plaintiff  nor  the 
defendant  can  properly  give  a  special  retuner 
in  a  common  law  cause  until  a  writ  has  been 
actually  issued.  W.  F. 


MORTGAGE  STAMP. 

This  was  a  case  turning  upon  the  construc- 
tion of  the  Stamp  Act,  3  G.  4,  c.  117,  s.  2,  as 
regarded  the  duty  to  be  placed  upon  a  mort- 
gage, where  there  was  a  transfer  and  an  addi- 
lionid  sum  advanced ;  and  some  days  since  it 
was  contended,  that  there  must  first  be  a  35^. 
^tamp  for  tke  transfer,  and  an  ad  valurem  duty 
upon  the  additional  sum  advanced ;  and  also 
that  there  must  be  aprogressive  duty  of  25«. 
on  the  extra  skins.  The  actual  stamps  used 
upon  the  deeds  in  ouestion,  were  4/rforthe 
ad  valorem  duty  on  tne  additional  sum  advanc- 
ed, and  a  progressive  duty  of  20s,  only. 

Lord  JJenman  this  day,  in  delivering  the 
judgment  of  the  Court,  said  the  question  was, 
whether  the  stamps  were  sufficient ;  and  they 
thought  they  were ;  here  there  was  a  further 
sum  advanced,  and  therefore  the  transfer  stamp 
Mtas  out  nf  the  question,  and  it  became  a  new 
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LEGAL  AND  EQUITABLE  RIGHTS. 

The  following  case,  as  to  the  jurisdiction  of 
the  Court  of  Bankruptcy,  is  of  some  import- 


ance. 


The  bankrupt  deposited  certain  policies  of 
insurance  with  the  petitioner,  who,  instead  of 
having  them  sold  in  the  usual  way,  deducted 
their  full  value,  and  proved  for  the  difference. 
The  assignees  brought  an  action  at  law  for 
the  policies.  This  was  a  petition  to  restrain 
the  action.  ,  , 

Per  Curiam.  These  policies  were  a  pledge, 
which  the  petitioner  could  not  sell  without  con- 
version, unless  the  assignees  consented  to  the 
sale;  the  assignees  therefore  have  a  legal 
right  to  a  verdict,-  but  under  the  circumstances 
of  this  case,  they  must  be  restrained  from  pro- 
ceeding. This  injunction,  however,  does  not 
conclude  the  question  of  right,  as  the  assu^ees 
may  pres&nt  a  petition  to  the  Court  if  they 
tiiink  fit. 

Injunction  ordered :  costs  out  of  the  estate, 
--Ex  parte  Booth,  in  re  Kew,  2  Mont.  &  A* 
94. 
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The  Russian  Code. 


THE  RUSSIAN  CODE. 


Now  that  the  civil  and  commercial  relations 
between  this  country  and  Russia  are  con- 
tinually extending,  the  laws  of  that  country 
must  be  a  matter  of  interest  to  English 
lawyers.  It  is  therefore  our  intention,  in 
the  present  article,  to  give  a  sketch  of  the 
origin,  progress,  and  completion  of  the 
above  important  Work.  We  have  abridged 
and  translated  it  from  the  accoimt  published 
at  St.  Petersburg,  in  the  year  1833,  and 
which  is  generally  attributed  to  M.  Spe- 
ransky,  the  gentleman  principally  concerned 
in  the  formation  of  the  code.  He  is  a  mem- 
ber of  the  Privy  Council,  and  of  the  Council 
of  the  Empire^  President  of  the  legislative 
commissions  for  Great  Russia,  the  Baltic 
provinces,  the  Polish  provinces,  and  the 
present  kingdom  of  PoUmd. 

We  shall  divide  the  article  into  three 
parts. 

In  the  first  we  shall  state  the  sources 
whence  the  materials  of  the  code  were  ob- 
tained ;  Secondly,  the  mode  in  which  the 
code  was  formed ;  Thirdly^  its  contents. 

As  to  the  first,  llie  compulsory  laws  of 
Russia,  that  is  to  say,  those  which  are  now 
in  force,  in  some  instances  are  as  old  as  the 
code  of  Alexis  Michailovitch.  The  laws  an- 
terior to  this  period  have  fellen  into  disuse, 
and  are  no  longer  more  than  a  matter  of 
history.  This  code,  which  is  only  a  digest 
of  the  laws  previously  in  force,  was  promul- 
gated in  1649  ;  from  that  time  it  has  con- 
tinually increased,  though  slowly,  according 
to  the  wants  of  society.  It  is  to  be  observ- 
ed, however,  that  Russia  did  not  receive  the 
benefit  of  the  Roman  laws,  of  which  the 
nations  of  the  west  availed  themselves  soon 
after  the  revival  of  letters  in  the  twelfth 
century.  The  consequence  has  been,  that 
the  legislative  edifice  has  been  formed  of  its 
own  materials,  its  customs,  its  traditions, 
and  its  experience ;  its  laws,  therefore,  are 
quite  peculiar.  But  being  thus  abandoned 
to  the  simple  impulse  of  wants  and  circum- 
stances, its  laws  are  without  plan,  connec- 
tion, or  agreement ;  hence  resulted  various 
disadvantages.  That  principle  in  other 
countries  which  forms  tiie  keystone  of  so- 
ciety, namely,  that  all  persons  are  supposed 
to  know  the  law,  is  nothing  more  than  a 
fiction ;  but  in  Russia  it  was  an  absurdity. 
In  other  countries  the  danger  of  the  fiction 
is  diminished  by  \he  use  of  certain  forms  of 
promulgation,  and  by  facilitating  access  to 
the  law  itself.  In  Russia,  on  the  contrary, 
the  promulgation  was  illusory  and  vicious. 


The  authentic  ooDeetiotti  were  io  cavdetdy 
preserved,  that  during  a  period  o^  two  cen- 
turies after  1 649,  they  embraced  only  twen<* 
ty-seven  years;  even  during  that  period 
there  are  various  omissions  and  gaps.  Tlie 
private  works  intended  to  supply  the  absence 
of  an  offidal  collection,  b^g  undeitakca 
as  a  speculation,  were  inoonrect  and  in* 
complete.  If  the  student  should  collect, 
at  an  expense  of  more  than  200/.  the 
various  lavTs  in  force,  he  would  frequently 
find  the  same  law  repeated  twenty  times, 
with  the  same  errors,  and  would  perhaps  ia 
vain  seek  for  the  one  he  wanted.  To  these 
causes  we  must  attribute  the  state  of  sJbsaot* 
donment  into  which  the  study  of  the  law 
had  fallen.  Another  consequence  was,  that 
it  was  impossible  to  compel  a  Judge  to  de- 
cide according  to  any  particular  rule,  as 
there  was  no  obligatory  role  established. 
The  constant  necessity  of  having  recourse 
to  the  legislature,  gave  rise  to  other  difi&c«l- 
ties,  namely,  that  kw  in  general  became 
encumbered,  and  at  the  same  time  formed 
of  scraps  ;  evils  which  are,  perhaps,  greater 
than  the  absence  of  all  law.  Various  other 
inconveniences  resulting  from  such  a  state 
of  law,  might  be  pointed  out ;  but  enough 
has  been  remaiked,  and  more  may  be  coo- 
ceived  by  the  reader,  to  account  for  the  ar- 
dent desire  which  the  Russian  monaxdis, 
from  Peter  the  Great  downward,  have  al- 
ways entertained,  to  give  to  the  country  a 
clear,  regular,  and  umform  body  of  laws* 
This  idea  was  revived  eve^  reign,  notwith- 
standing their  different  qualities  tad  dura- 
tion. With  this  object,  commissions  to  the 
number  often  were  created  at  different  aad 
various  intervals.  The  course  of  their  la« 
boiurs  may  be  divided  into  three  periods ; 
collecting,  arranging,  and  perfecting.  By- 
commencing  withco//tfC/iii^,each  thought  the 
plan  would  be  easy,  from  the  supposition  that 
it  had  been  traced  by  preceding  labourers  ; 
and  when  experience  demonstrated  the  con- 
trary, instead  of  fixing  and  concentrating 
dl  its  attention  on  this  fundamental  object, 
and  conducting  it  to  its  cottdusioo,  the 
commission  at  once  proceeded  to  '*  tks  cr- 
rmgement  of  the  existing  htws/*  Bat  ap- 
proaching this  woxIe  without  any  clearly 
conceived  system,  it  was  sought  to  make  a 
collection  ia  which  the  code  of  1649  should 
form  the  principal  place,  and  which  should 
be  developed  by  the  laws  which  had  since 
emanated.  At  another  time  extnu^  were 
made  from  the  cases  on  any  given  suliject, 
and  arranged  without  any  other  order  than 
that  of  dates  ;  and  without  any  distinction 
between  laws  in  force  and  those  which  had 
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ceased  to  be  8o.  ThUoonfiDysed  compilation, 
however,  never  appeared.  We  shall  not 
enter  into  a  minute  description  of  each  of 
these  commissions ;  but  two  are  worthy  of 
remark.  The  one  appointed  by  Catharine 
possesses  an  air  of  grandeur,  owing  to  the 
famous  autograph  instructions  given  by  the 
BmpresSy  tl^  number  of  its  membeiB  (five 
hundred  and  sixty-five,  five  deputies  being 
coirvoked  from  all  parts  of  tiie  empire), 
and  by  the  solemnizing  of  its  installation. 
Five  months  afterwards,  however,  it  was 
dissolved.  It  could  not  be  otherwise :  a  col- 
lection so  long,  and  so  minute,  requires  pa- 
tience, connection,  and  uniformity,  and  can 
only  be  formed  by  a  very  limited  number  of 
pers<ms. 

The  second  commission  was  that  of 
Alexander.  At  the  head  of  this  was  a  law- 
yer both  learned  and  accustomed  to  busi- 
ness ;  but  having  no  fixed  principle  on  which 
to  form  his  code,  and  fluctuating  between 
the  different  methods  of  codifying,  the  com- 
mis^n  embraced  every  plan,  projected 
much,  and  did  nothing. 

An  these  legislative  labours,  pursued 
without  interruption  during  a  period  of 
one  hundred  and  twei^ity-six  years,  absorbed 
ten  millions  of  francs  of  expenditure,  and 
produced  nothing  complete,  not  even  a  sim- 
ple chronological  collection ;  not  even  the 
first  elements  of  such  a  coUection. 

At  length  the  present  Emperor  succeed- 
ed to  the  throne.  On  his  accession,  he 
immediately  took  imder  his  direction  the 
works  relating  to  codification.  It  was  ne- 
cessary, first  of  aU,  to  define  their  nature : 
two  plans  were  taken  into  consideration; 
the  first  was,  to  form  a  code  of  concordance, 
that  19  to  say,  to  make  a  collection  of  the 
existing  laws  according  to  their  order  of 
subject,  without  any  change  in  their  provi- 
sions ;  the  second  was,  to  form  a  new  code, 
that  is  to  say,  a  uniform  system  of  laws, 
modified,  completed,  and  perfected*  The 
fMtner  of  these  two  plans  was  adopted. 

This  principle  having  been  established, 
the  consequences  of  it  were  to  be  followed 
out.  We  have  already  observed,  that  every 
thing  remained  to  be  done,  and  the  com- 
missbn  did  every  thing.  It  collected  the 
materials,  compared,  purified,  verified,  and 
classed  them  :  it  extracted  the  laws  in  force, 
reduced  them  into  form,  and  distributed 
Ihem  into  systematic  divisions.  Thus  in 
conjunction  with  the  competent  authorities, 
it  renewed,  amended,  and  completed  them. 
It  fonned  chronological  and  al]^betk»l 
taUes,  an  index  of  subjects  and  words,  par- 
tifil  summaries,  and  a  general  one ;  and  this 


series  of  labours,  solving  the  problem  which 
rendered  useless  the  efforts  of  an  age  and 
ten  legislative  associations,  was  accomplish- 
ed in  the  period  of  seven  years. 

In  the  progress  of  the  wori^,  one  port  of 
the  commission  performed  the  labour  of  col- 
lecting the  laws,  the  other  of  methodically 
arranging  them. 

Easy  and  simple  as  this  first  part  may 
appear,  it  was  nevertheless  surrounded  with 
great  difiiculties.  That  will  easily  be  con- 
ceived, when  it  is  considered,  that  to  this 
present  day  France  does  not  possess  a  good 
chronological  collection.  We  may,  there- 
fore, imagine  what  must  have  been  the  ob- 
stacles which  such  a  collection  was  calcu- 
lated to  meet  in  Russia.  The  ukases,  or 
laws,  are  of  two  descriptions,  those  which 
the  sovereign  addresses  to  the  senate  to  be 
registered  and  proclaimed  (an  institution 
perfectly  analogous  to  that  of  registering 
the  royal  edicts  by  the  ancient  parliaments 
of  France),  and  those  which  he  decrees, 
propria  motu.  The  former  were  not,  as  we 
have  seen,  brought  together  in  the  authen- 
tic collections:  the  others,  addressed  to  those 
who  were  the  immediate  objects  of  them, 
principally  in  manuscript,  formed  a  secret 
legislation,  although  it  governed  all  the  in- 
habitants of  the  country.  It  was,  therefore, 
necessary  to  search  the  civil,  military,  judi- 
cial, and  synodal  archives,  the  imperial 
cabinet,  the  chapter  of  orders,  and  the  dif- 
ferent central  authorities ;  every  place  was 
laid  under  contribution ;  everywhere  acts 
buried  in  oblivion  were  discovered.  It  theii 
became  necessary  to  proceed  to  the  exa- 
mination of  these  incoherent  materials ;  to 
compare  them,  to  remove  duplicates,  and  to 
verify  texts. 

The  collection  commences  with  the  code 
of  1649,  and  ends  with  1831,  inclusive.  It 
comprehends  all  the  acts  emanating  from 
the  legislative  power,  in  chronological  order, 
making  no  difference  between  obligatory 
and  abrogated  laws.  The  whole  number  of 
these  acts  amount  to  35,993;  out  of  these 
rather  more  than  5000  belong  to  the  present 
reign.  The  collection  consists  of  56  thick 
volumes  quarto,  printed  in  two  colunms. 
A  supplement,  containing  the  laws  passed 
during  each  year,  will  be  annually  con- 
tinued. Those  for  1832,  and  1833,  have 
appeared. 

\T0  be  continued,'] 
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lAabOUy  of  Aiiorneyafar  conceaUng  IncmbroMcet. 


LIABILITY     OP   ATTORNEYS    FOR 
CONCEALING  INCUMBRANCES. 


How  far  an  attorney  is  liable  to  a  pttfchafler,  in 
case  he  conceals  the  knowledge  he  has  of  an 
incumbrance  on  the  vendor's  estate,  is  a  ques- 
tion worthy  of  some  notice.  The  rule  as  to  a 
▼ejdor  being  liable,  if  he  conceal  an  incum- 
brance from  a  purchaser,  seems  clear  enough : 
and  Lord  Hardwieke,  in  1  Ves.  96,  lays  it 
down, "  that  even  if  an  attorney  of  a  vendor  oi 
an  estate,  knowing  of  incumbrances  thereon, 
treat  for  his  client  in  the  sale  thereof,  without 
describing  them  to  the  purchaser  or  contrac- 
tor, knowing  him  a  stranger  thereto,  but  re- 
presenit  it  so  as  to  induce  a  buyer  to  trust  his 
money  upon  it,  a  remedy  lies  against  him  in 
equity ; — ^to  which  principle  it  is  necessary  for 
the  Court  to  adhere,  to  preserve  integrity  and 
fair  deuUn^  between  man  and  man:  most  trans- 
actions bemj^  by  the  intervention  of  an  attor- 
ney or  solicitor." 

Here  Lord  Hardwicke  qualifies  this  liability, 
by  stating  that  it  would  arise  on  the  represen- 
tation of  the  party  leading  a  purchaser  into 
error;  but  he  does  not  mean  to  say,  that  if  a 
solicitor  had  merely  a  knowledge  of  such  in- 
cumbrance, and  nothing  was  siid  about  it» 
that  he  would  thereby  be  liable ; — for  although 
this  is  a  concealment  which'  an  honest  man 
would  not  make,  still  we  shall  find  that  there 
are  some  rules  of  equity,  which  would  absolve 
the  solicitor  from  liability. 

The  doctrine  laid  down  by  Lord  Mardwicke 
would  equally  affect  any  other  party  than  a 
solicitor,  who  by  his  representations  enabled  a 
vendor  to  commit  a  fraud.  In  Evan  v.  Bic^^ 
neii^  6  Ves.  1/4,  where  the  tenant  for  life  un- 
der a  settlement,  having  an  absolute  title,  in- 
dependent of  the  settlement,  induced  the  trus- 
tee to  give  up  the  deeds,  which  were  handed  to 
a  mortgagee,  who,  on  discovering  the  settle- 
ment, brought  his  bill  against  the  trustee  for 
recompense.  Lord  Eldon,  in  giving  judgment, 
made  ue  following  remarks :  "  If  there  is  no 
express  declaration  or  concealment  by  the 
trustee,  it  results  to  this :  whether,  under  all  the 
'  circumstances,  and  the  answer  and  evidence 
together,  the  mere  parting  with  the  deeds  for 
the  purpose  stated,  and  on  condition  to  return 
them  in  a  few  hours  to  a  man  having  the  set- 
tlement in  his  possession,  is  a  circumstance  of 
such  gross  negligence,  and  because  it  niay 
possibly  lead  to  mischief,  that  it  is  conclusive 
evidence  of  fraud."  "  The  issue  ought  to  be 
upon  this  question — ^Whether  the  deeds  were 
fraudulently  delivered  to  enable  Stansell  (the 
tenant  for  life)  to  obtain  money  of  other  per- 
sons; but  unless  I  am  satisfied  by  a  iury  that 
there  was  such  fraudulent  intent,  I  shall  dis- 
miss the  bill,  without  costs."  "  The  case  of 
j4rnot  V.  Biscoe,  which  was  relied  upon,  is  very 
distinguishable.  The  defendant  declared  the 
title  to  be  in  every  respect  good — a  fact  very 
materially  discriminating  that  case  from  this ; 
for  Lord  Hardwicke  very  properly  puts  the 
attorney  in  the  situation  of  the  vendor  himself; 
and  then  the  plaintifiTs  money  was  advanced  ^ 


on  the  express  dedaration  of  that  «Uoni6y« 
that  the  title  was  clear.  Lord  Hardwieke  litya 
down  the  principle  of  equity,  that,  wlnmever 
the  buyer  is  drawn  in  by  misrepresentation  or 
conceidment  of  a  material  fact  or  circumstance, 
so  as  to  be  injured  thereby,  and  that  done  with 
intention  and  fraud,  he  is  entitled  to  satisfac- 
tion here.  In  that  passage  and  others.  Lord 
Hardwieke  lays  so  much  stress  upon  the  title 
to  relief  here,  that  I  think  it  very  questionable 
whether  he  foresaw  the  relief  that  has  been 
given  upon  the  principle  these  cases  furnish  so 
liberally  at  law;  and  there  seems  something 
like  a  declaration  by  him,  that  if  a  first  mort- 
gagee does  not  take  the  title  deeds,  he  shall  be 
postponed.  That  appears  to  have  been  the 
old  notion  of  the  Court."  InBurrtntes  i,  Locke, 
10  Ves.  470,  a  trustee  of  a  fund  was  held  Uabie, 
for  having  by  misrepresentation  induced  a  pur- 
chaser to  advance  money .^  The  result  of  tnese 
cases  is,  that,  as  a  general  rule,  a  person  by 
misrepresentation  inducing  another  to  advance 
his  moiiej,  thereby  makes  himself  liable  to  the 
extent  of  the  damage  consequent  thereon. 

The  doctrine  of  notice,  when  we  come  to 
examine  it,  makes  a  great  deal  of  difference,  as 
regards  solicitors  and  other  parties ;  but  this 
advantage  is  one  rather  claimed  on  behsdf  of 
the  public  than  as  an  individual  benefit :  and 
therefore  it  cannot  be  said  that  any  particular 
set  of  individuals  have  more  favour  sheira  them 
than  others.  As  regards  ordinary  persons,  the 
notice  received  by  them  of  any  mcumbrance, 
remains  with  them ;  and  if  at  any  future  time 
they  be  employed  as. agent  to  a  third  party, 
such  notice,  previously  received,  will  be  Und- 
ing  on  the  party  etnploying  such  agent.  The 
above  noticed  case  of  Burrotees  v.  Locke  will 
support  this  position.  There  a  trustee  of  a 
fund,  who  had  received  notice  of  an  incum- 
brance on  the  fund,  at  a  future  time,  on  being 
asked  if  any  incumbrance  existed,  stated  that 
no  incumbrance  did  exist :  forgetfulneaa  was 
held  to  be  no  excuse.  As  regards  a  solicitor, 
the  matter  is  very  different,  as  will  appear  from 
the  following  cases.  In  fFarwick  v.  JFarwick, 
3  Atk.  291,  the  case  was,  that  a  solicitor,  who 
was  employed  to  prepare  a  mortgage,  had,  in 
the  course  of  looking  into  the  title,  seen  cer- 
tain marriage  articles,  binding  the  mortngtir. 
The  mortgage,  however,  was  completed,  and 
at  a  later  period  the  same  solicitor  was  em- 
ployed to  prepare  an  assignment  of  this  mort- 
gage ;  and  the  question  was,  whether  the  as- 
signee had  constructive  notice  of  the  articles. 
Lord  Hardwieke, — "  But  consider  what  kind 
of  notice  the  assignee  had.  The  solicitor  had 
not  notice  at  the  time  of  the  assignment,  nor 
relative  to  this  business ;  but  before,  even  be- 
fore the  original  mortgage.    In  the  case  of 


A  In  Adamson  v.  Evit,  2  Rues.  &  M.  ^,  the 
same  doctrine  was  admitted ;  but  in  addition  it 
was  decided  that  the  vendor  and  his  i^ent  in 
such  transactions — (Mm  waia  the  sale  of  an  an- 
nuity)— ^are  not  bound  to  disclose  all  the  cir«> 
cumstances  of  the  grantor *s  situation,  but  they 
are  bound  to  give  honest  answers  to  questions 
put  to  them. 
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Fitzgerald  t.  Faiconbridge,  it  was  held,  the 
notice  should  be  in  the  same  transacUon.  This 
rale  ought  to  be  adhered  to,  otherwise  it  would 
moke  purchasers  and  mortgagees'  titles  de- 
pend altogether  on  the  memory  of  their  coun- 
sellors and  agents,  and  oblige  thei;)i  to  em- 
ploy persons  of  less  eminence  as  counsel,  as 
not  btir^  so  likelv  to  have  notice  of  former 
transactions."  InMouni/ordv,  Scott^S  Madd. 
34,  the  case  was :  A  solicitor,  who  knew  that 
the  origind  lease  was  deposited  as  a  securi- 
ty with  a  third  party,  advised  the  lessee  to 
grant  an  underlease;  and  the  solicitor  ac- 
cordingly prepared  sach  underlease,  .a  sum 
being  paid  down.  Subsequently,  the  under- 
lessee  assigned,  and  the  same  solicitor  pre- 
pared snch  assi^meut ;  and  the  question  was, 
whether  the  assignee  was  bound  by  the  notice 
to  the  solicitor.  Sir  Thomas  Piumer,--*'  But 
then  it  is  said,  Gvles's  (solicitor)  prepared  the 
underlease  to  Bklce  (underlessee),  and  that  he 
was  employed  to  prepare  the  assignment  from 
Blake  to  Warner,  and  that  when  he  so  pre^ 
pared  such  assiniment,  he  knew  of  the  deposit 
with  the  plaintilr,  and  it  was  his  duty  to  com- 
municate his  knowledge  to  Warner.  No  au- 
ChoriCy  is  produced  to  &at  extent.  The  agent 
stands  in  the  place  of  the  principal ;  and  no- 
tice therefore  to  the  agent  is  notice  to  the 
principal ;  but  he  cannot  stand  in  the  place  of 
the  pnncipal  until  the  relation  of  principal  and 
agent  is  constituted ;  and  as  to  all  the  inform- 
ation he  ha^  previously  acquired,  the  princi- 
pal is  a  mere  stranger." 

From  the  above  cases  it  may,  I  thinks  be 
inferred,  that  as  the  kiiowlec^e  of  an  in- 
cumbrance, acquired  in -a  previous  transac- 
tion, would  not  be  binding  on  any  one  em- 
ploying such  solicitor;  therefore  in  the  ab- 
sence of  ahy  direct  question  on  the  subject, 
which  must  naturally  lead  the  solidtor  to 
the  inquiry  whether  such  incumbrance  is  still 
ID  existence,  the  solicitor  could  not  be  held  li- 
able for  such  conceadment.  The  case  of  Toul- 
mm  r.  Sieere,  3  Mer.  210,  explains  this  rule 
to  be  one  only  claimable  in  the  case  of  the  no- 
tice being  in  a  previous  transaction,  and  no- 
Chin^  happening  to  keep  the  notice  alive  in  the 
soMcitor's  memory.  There  a  solidtor  was  em- 
ployed to  negotiate  and  prepare  a  security  for 
an  annuity  to  be  a  charge  upon  the  estate  of 
the  grantor,  on  which  there  then  exnted  a 
mortgage  of  5000/.  The  grantor  subsequently 
mortgaged  for  3000/.,  and  the  second  mort- 
gagee bought  in  the  first  mortgage.  The 
annuity  was  paid  through  the  hands  of  the  so- 
lidtor up  to  the  time  of  a  sale  of  the  property 
by  tiie  mrection  of  the  Court  of  Chancery  to 
tnisiees  under  a  will,  of  whom  the  solidtor^was 
one ;  and  the  question  was,  whether  the  soli* 
citor  and  his  co-trustees  were  bound  by  the 
notice  the  solidtor  had  of  such  annuity ;  and 
the  Court  hdd  that  the  payment  of  the  annuity 
through  the  hands  of  the  solicitor  amounted  to 
a  contmning  nodce,  and  therefore  bound  the 
trustees. 

The  reason  of  the  rule  seems  to  be,  therefore, 
as  stated  by  Lord  Hardwicke,  viz.  to  relieve 
the  client  from  the  hazard  of  all  the  notices 


which  a  man  in  foil  business  must  have  re- 
ceived of  various  incumbrances^  besides  it 
does  not  follow  that  because  a  solicitor  has 
been  employed  to  prepare  an  incumbrance, 
such  incumbrance  must  necessarily  be  in  exis- 
tence at  a  future  time,  when  he  is  again  em* 
ployed  in  the  same  property.  Taulmin  v.  Steere 
shows  the  distinction.  How  far,  then,  would 
a  solidtor,  in  a  case  like  this,  be  liable  to  a 
purchaser?  ^.,  having  mortgaged  his  estate  for 
5000/.,  sells  it  to  B,  fur  6000/.,  employing  the 
same  solicitor.  A*%  solicitor,  having  such  no- 
tice of  the  mortgage,  delivers  B,  an  abstract, 
upon  which  the  mortgage  does  not  appear, 
and  A,  appears  absolute  owner  in  fee.  B.  on 
an  appointed  day,  compares  the  abstract  with 
the  title-deeds  at  the  soHcitor's  office,  who  has 
procured  them,  except  the  mortgage,  from  the 
mortgagee,  for  the  purpose.  S.  advances  A, 
3000/.,  part  of  the  purchase  money,  without  the 
solicitor's  knowledge.  A.  becomes  insolvent 
before  the  purchase  is  completed,  or  the  mort- 
gage discovered.  The  whole  of  this  question 
rests  upon  this  one  point — Was  the  solicitor 
bound  to  communicate  his  knowledge  acquired 
in  the  previous  transaction?  If  a  Court  of 
Equity  makes  a  rule  that  previous  knowledge 
is  no  knowledge  at  a  future  time,  it  certumy 
cannot  be  alleged  as  a  fraud  on  the  part  of  a 
solicitor  withholding  that  which  he  was  not 
bound  to  remember.  In  such  case  it  would,  I 
conceive,  become  the  duty  of  the  purchaser  to 
ask  such  question  as  would  lead  to  the  inquiiy 
of  whether  there  was  any  incumbrance  exist- 
ing; and  then  the  solicitor  would  he  bound  to 
give  a  fur  answer  to  such  inquiries,  according 
to  the  above  case  of  Adamson  and  Eviti ;  but 
in  the  absence  of  any  misstatement  there  does 
not  appear  to  be  any  ground  for  attacking  the 
solicitor  on  the  ^ound  of  frauds  in  being 
merely  silent  on  his  previously  attuned  notice. 
It  may,  however,  be  as  well  to  consider  iiriie- 
ther  the  above  stated  case  comes  within  that  of 
Taulmin  v.  Steere.  Here  the  solicitor  is  repre- 
sented as  going  to  the  mortgagee  for  the  deeds. 
Now  it  must  entirely  depend  upon  what  passed 
between  the  solicitor  and  the  mortgagee  as  to 
whether  the  solicitor  then  received  fresh  no? 
tice  that  the  mortgage  was  still  in  existence. 
If  so;  it  was  then  equally  a  fraud  on  has  part, 
the  concealing  the  mcumbrance  from  Uie  pur- 
chaser, as  it  would  have  been  on  the  part  of 
the  vendor.  It  does  not,  however,  exactly 
follow,  that  because  Uie  deeds  happen  to  be 
in  the  mortgagee's  hands  that  the  morlttage  is 
still  unpaid ;  although,  generally  speaking,  a 
man  would  take  his  deecu  away  on  payment  of 
the  money,  it  sometimes  happens  that  they  are 
left  tiU  wanted,  even  after  payment.  If,  again, 
a  mortgagee,  from  the  confidence  he  has  in  the 
mortgagor,  should,  on  a  message  from  hiD^, 
deliver  the  deeds  up,  without  mentioning  that 
his  mortgage  was  still  unpaid,  it  would  be  too 
much  to  say,  that  on  the  mere  suspicion  of 
fraud  a  solicitor  should  be  liable.  His  liabifity 
in  all  such  cases  must  always  depend  upon 
this — ^whether  fresh  notice  can  be  attached  upon 
him :  if  so,  then  he  is  liable.  If  all  his  know- 
ledge is  previously  acquired,  I  do  not  see  how 
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he  CMS  be  made  Ibble.  From  what  fell  from 
Lord  Eldon^  as  si>ove  noticed,  in  Etfnm  ?. 
Bickneil,  as  regarding  whether  it  was  a  fraud 
on  the  part  of  the  trustee  allowing  the  deeds 
to  the  tenant  for  life,  it  might  be  open  to  con- 
tend, in  the  present  instance,  that  the  fraud 
lay  on  the  mortgagee  parting  with  the  deeds 
Such  fraud  might  exist  without  the  solicitor 
being  cognizant  of  it :  and  as  long  as  it  is  open 
to  mere  suspicion,  the  solicitor  could  not  I 
.conceive,  be  made  liable. 

Where  fraud  does  exist,  the  remedy  seems, 
from  theubore  noticed  opinions  of  Lord  Hari' 
wicke  and  Lord  Eldon,  to  exist  both  at  law  and 
in  equity ;  and  in  2  Russ.  &  Mvl.  73,  Sir  Jakn 
Leach  thus  expresses  himself:  ^' If  by  the 
misrepresentation,  on  the  part  of  the  defend- 
ants, of  fiicts  relating  to  the  circumstances  of 
the  grantor  or  Ids  suredes,  or  by  the  conceal- 
ment^ on  the  part  of  the  defendants,  of  facts 
relating  to  those  circumstances  which  the  de- 
fendants were  bound  to  disclose,  the  plaintiff 
was  induced  to  become  the  purchaser  of  thb 
annuity,  and  has  in  consequence  suffered  a 
loss,  there  can,  I  think,  be  no  doubt,  that  the 
plaintiff  could  sustain  an  action  at  law  for  da- 
mages against  the  defendauts  in  the  nature  of 
a  writ  oTdeceit.  But  this  Court,  nevertheless, 
with  respect  to  the  fraud,  would  have  a  con- 
curxent  jnriadiction  with  a  Court  of  Law/' 

M. 


SUPERIOR  COURTS* 


Sice  C^sncenimr  Ccnirt. 

FXACTIGK.  —  PLSADINO.  —  INSOLYENT   nnB- 

lomn*  ACTS. 

Held,  that  the  autgnees  of  an  ineoivent 
debtor  mav  institute  a  suit  without  the 
consent  tfthe  major  part  in  value  qfthe 
creditors  or  approbatwn  tfthe  Court  for 
Relief  of  Insolvent  Debtors,  notwithstand- 
ing the  requisition  of  the  act  7  0, 4,  c.  57, 
«.  24,  continued  bg  1  ^.  4,  c.  38. 

To  a  bill  filed  by  the  assignees  of  an  ibboI. 
Tcat,  praying  tet  a  ceitain  deed  therrin  de- 
scribea  be  given  up  to  be  cancelled,  the  de- 
fendant pleaded  that  the  tuit  was  institttted 
witfaost  the  consent  m  writing  of  the  migor 
part  in  Tafaie  ef  the  credttors  at  a  meeting  con- 
Tened  for  that  mopose,  as  requred  t^  the 
Acu  for  the  Rettsf  of  Insolvent  Debtors,  and 
abo  without  the  approbation  of  the  Insolvent 
Debtors' Cewt. 

Mr.  EUertxm,  in  support  of  the  plea.— The 
insolvent  Debtors'  Acts  empowered  the  as- 
aignees  of  an  insolvent  to  sue  and  do  other 
•eta  in  their  own  name,  provided  thai  no  suit 
ihottld  be  commenced,  &c.  without  the  con- 
sent  in  writing  of  the  ereditors,  or  the  appro- 
bation of  the  Insolvent  Debtors'  Court.  'Iliis 
bill  alleged  that  such  consent  and  approbation 
had  been  previously  obtained.    Tliat  the  plea 


denied  I  and  the  question  waf,  whether  tiie 
proviso  in  the  act  7  G.  4,  c.  57,  s.  24,  was  pro- 
hibitory. In  Ocklestone  v.  Benson,*^  Sir  John 
Leach,  Vice  Chancellor,  held  that  consent 
was  an  indispensable  preliminary.  The  same 
construction  was  ad(^ted  upon  that  authority 
in  subsequent  cases,  as  Bo%on  v.  fFVUamM^ 
and  IQntf  v.  TuUock.^  But  in  Pier^  v.  Ro- 
berts^ the  same  learned  Judge  took  a  con- 
trary view,  and  considered  that  this  .provision 
was  made  for  the  benefit  of  creditors  alone^ 
and  that  it  waa  not  competent  for  a  ddendaat 
to  urge  the  present  objection.  The  learned 
counsel,  after  arguing  the  point  at  some  length, 
submitted,  that  according  to  the  true  construc- 
tion of  the  statute  consent  was  necessary. 

Mr.  Richards,  for  the  assiniees.— The  first 
decision  of  Sir  John  Leach  n»A  been  reluc- 
tantly followed,  and  was  at  last  overruled  by 
the  decision  of  that  learned  Judge  himself.  In 
Piercp  V.  Roberts,  and  in  Jones  v.  Yatea,^  Sir 
fViUiam  Alexander,  after  consulting  with  the 
Vice  Chancellor,  decided  against  this  objec- 
tion, so  that  the  point  might  now  be  consideied 
as  settled.  And  without  imputing  more  fore- 
sight to  the  L^islature  than  was  necessary,  it 
could  never  have  been  intended  that  aas^eea 
should  be  precluded  altogether  from  com- 
mencing a  suit  without  this  previous  process, 
inasmuch  as  a  suit  might  be  necessary  to  re- 
stndn  waste,  or  to  obtain  a  writ  olP  «^  eseat 
regno^  before  a  meeting  of  the  crediton  could 
be  possibly  convened. 

His  Honor  the  Fiee  Chancellor  observed, 
that  the  case  had  been  very  ably  aigued,  and 
he  was  glad  it  had  so  occurred,  as,  notwith- 
standing the  conflict  of  authorities,  he  was  eiw 
aoled  to  decide  it  upon  his  view  of  the  proper 
construction  to  be  put  upon  the  statute.  He 
did  not  like  to  overrule  an  express  decision  of 
his  nredecessor.  He  knew  it  was  a  rule  with 
Lord  Eldon,  that  eren  a  single  decision  un- 
appealed  from  acquired  a  degree  of  ftivor^  and 
was  not  lightly  to  be  disturbed.  Even  Sir 
B^Uliam  Alerandei^s  first  decision  was  i|i  con- 
formity with  that  of  Sir  John  Leach.  How- 
ever, under  the  circumstances  of  this  case,  and 
looking  at  the  later  decisions  of  these  kamed 
Judges,  he  did  not  consider  the  want  of  con^- 
sent  was  an  absolute  bar  to  the  suit,  and  more 
particularly  for  the  reason  given  by  Mr.  Rich- 
ards—4hat  the  not  filing  a  bill  without  such 
consent  might  sometimes  lead  to  the  total  de- 
struction of  the  subject  of  the  suit.  The  best 
course  would  be  to  overrule  the  plea,  but,  on 
aocoant  of  the  conflict  of  the  cases,  without 
costs. 

Casborne  v.  Barsham,  Sittings  at  Lincoln's 
Inn,  June  25th  and  July  2d,  1835. 


•  2  Sim.  k  Stu.  265. 
b2You.&Jerv.265,475. 
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PUBADINO. — PLBA  OF  PATMBNT.«->I>SMDRRKll 
— 8TATBMENT  OF  CAUSE  OF  DKUUERSR. 

fFhert  a  defendant  pietnU  payment  nfmmey 
into  Oaurt,  he  mmet  pursue  the  form  given 
6g  the  new  rulee,  and  it  should  be  pleaded 
after  all  other  pleas  which  the  defendant 
may  think  proper  to  put  on  the  record, 

Whai  is  a  tfujjietent  statement  in  a  demurrer 
so  a  plea  of  payment ,  on  the  ground  of  de- 
fect inform. 

This  wfta  an  action  for  money  had  and  re- 
ceived, and  the  dedaraticm  also  contained  a 
conot  on  account  stated.  The  defendant's 
plea  was  in  tlus  form:^^'  As  to  the  sum  of 
§5/.,  parcel  of  the  monies  in  the  sidd  declara- 
tion mentioned,  that  the  plaintiff  ought  not 
further  to  mountain  his  action,  because  the  de- 
fendant now  brings  into  Court  here  the  said 
sum  of  25/.  ready  to  be  pud  to  the  plaintiff : 
and  the  defendant  further  saith,  that  the  plain- 
tiff has  not  sustained  damage  to  a  greater 
amount  than  25/.,  in  respect  of  the  causes  of 
action  in  the  said  declaration  mentioned  as  to 
the  sum  of  25/.,  and  Uiis  the  defendant  is  ready 
to  Terify ;  and  as  to  the  residue  of  the  said 
monies  in  the  said  declaration  mentioned,  the 
said  defendant  aaith^  that  he  did  not  promise  in 
manner  and  fonn  as  the  plaintiff  hath  above 
aliped ;  and  this  he  prays  may  be  inquired  of 
by  Uie  country,"  &c. 

To  this  plea  the  plaintiff  demurred  j  and  the 
^eciil  cause  assigned  was,  that  ''the  plea 
was  not  in  the  form  given  by  the  late  rule  of 
Court.*^ 

In  support  of  the  demurrer,  it  was  contend 
ed,  that  the  plea  should  have  concluded  with  a 
prayer  of  judgment,  in  accordance  with  the 
rule. 

On  the  other  hand,  it  was  snbmitted,  that, 
according  to  the  taiode  in  which  the  ground  of 
the  demurrer  had  been  stiatedy  this  objection 
was  not  open  to  be  taken. 

The  Court  was  of  opinion,  that  the  objection 
was  open,  and  that  the  form  of  the  plea  given 
bv  the  rule  ought  to  be  strictly  pursued. 
Where  there  were  several  different  answers  to 
be  given  to  different  parts  of  the  demand,  they 
should  be  exhausted  first,  and  the  plea  of  pay- 
ment introducedjlast. 

Time  to  amend  was  then  given,  on  payment 
of  costs.— ^Aarmaji  v.  StevensOn,  E.  T.  1835. 
Excheq. 


ARREST  WITHOUT  PROEABIiB  CAUSE.— COSTS. 
—VERDICT  OF  JURY. 

The  defendants  haoinf  been  arrested  for  to 
sum  ofiSl.  the  justice  of  the  demand  was 
disputed^  and  the  cause  was  tried,  A  wit' 
ness  then  swore  that  a  sum  of  19/.  10«., 
which  composed  a  part  of  the  debt,  was 
paid  to  the  defendants*  use  on  a  certain  dap, 
while,  in  contradiction,  a  receipt  fbr  the 


same  amount,  paid  on  a  previous  occasion, 
was  produced  by  the  defendants.  The  jury 
then  gone  a  verdict  for  211.  only,  having 
also  made  other  minor  deductions.  As  %t 
was  not  denied  by  the  defendants  that  the 
sum  aUuded  to  was  due,  on  an  application 
made  by  them  for  their  costs,  it  was  held, 
thai  they  could  not  be  allowed. 

This  was  a  rule  obtabed  by  the  defendants, 
calling  upon  the  pUdntiff  to  shew  cause  why 
they  should  not  be  entitled  to  their  costs  un- 
der 4d  G.  3,  c.  46,  under  th^  following  circum- 
stances:— ^The  defendants,  it  appeiuxd,  had 
been  arrested  by  the  phdntiff  for  a  sum  of  45/. 
alleged  to  be  due.  fbr  a  tavern  bill.  The  de- 
fendants had  lived  at  the  house  of  the  plaintiff, 
and  had  then  incurred  a  debt  to  the  above 
amoimt,  which  included  a  sum  of  J  9/.  10«.  pud 
for  then*  use.  On  the  trial  a  question  arose 
as  to  whether  the  sum  of  19/.  i€tr.  had  been 
paid  or  not,  and  it'wBs  sworn  by  a  witness  fbr 
the  plaintiff  that  the  monev  was  paid  on  a  cer- 
tsdn  day,  while,  on  the  other  hand,  a  receipt 
was  put  in  shearing  that  it  was  paid  on  a  pre* 
vious  day.  The  jury,  upon  thi8,*returned  a 
verdict  for  the  pluntiff,  but  gave  damages  only 
to  the  amount  of  21/.,  having  dso  made  other 
minor  deductions. 

It  was  now  contended  on  behalf  of  the 
plaintiff,  that  there  was  no  denial  on  the  part 
of  the  defendants  that  the  whole  amount  was 
due.  Besides,  there  was  the  positive  affidavit 
of  the  pkintiff  shewing  that  the  whole  sum  was 
properly  chdmed,  although  the  jury  had  only 
returned  a  verdict  fbr  a  smaller  sum.  They 
might  have  done  so,  being  of  opinion  that  tiie 
evSence  was  not  sufficient  to  prove  the  whole 
debt  The  bill  for  45/.  had  been  delivered  to 
the  defendants,  who  had  left  the  tavern  for  the 
alleged  purpose  of  obtuning  money  to  pay  the 
demand,  "niey  however  never  retitmed,  and 
the  plaintiff  was  subsequently  compelled  to 
employ  stratagem  to  arrest  them.  Reasonable 
cause  therefore  existed  for  arresting  the  de« 
fendants. 

In  support  of  the  rule  it  was  submitted,  that 
the  verdict  of  the  jury  was  the  only  proper 
criterion  to  judge  by,  and  if  there  could  exist 
any  doubt  that  must  remove  it.  The  iiritness^ 
who  swore  to  the  payment  of  the  siub  of 
19/.  10#„  must  have  been  guilty  of  wilful  per- 
jury, and  the  pkuntiff  coiUd  not  but  be  awaro 
of  the  nature  of  the  evidence  he  was  g<Hng  to 
give. 

The  Court  was  of  oninioB,  that  there  ea^ 
isted  reasonable  {^rounds  fbr  the  arrest  of  the 
defendants,  who,  it  was  proved,  had  since  ad- 
mitted the  justice  of  the  demand  of  the  whole 
sum.  Had  it  been  shewn,  that  the  witness  al- 
luded to  had  committed  wilfol  perjury,  and 
that  the  plaintiff  was  aware  of  hie  intention  so 
to  do,  the  verdict  of  tiie  jury  might  have  been 
taken  as  conclusive,  and  the  defendants  wcnild 
have  been  entitled  to  their  costs  {  otherwise, 
however,  the  plaintiff  could  not  be  called  iqran 
to  pay  those  costs. 

Rule  discharged.— 5iNiM  v.  Smith  and  anOm 
ther,  T.  T.  1835.    £xcheq. 
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PROMISSORY    NOTE. — PLEA.— NO   CONSIDERA- 
TION.— ^DEMURRER. 

In  an  action  upon  a  promfsiory  note,  the  plea 
that  there  was  no  consideration  given,  was 
held  to  be  bad  upon  special  demurer. 

This  was  an  action  brought  on  a  promissory 
note.  The  plea  set  forth  that  the  note  had 
been  made  without  any  valuable  consideration, 
and  concluded  with  a  verification.  In  the 
demurrer,  it  was  contended  that  it  was  not 
shewn  how  there  was  no  consideratioo  given. 
The  plea»  besides,  should  have  terminated 
with  the  appeal  to  the  country,  and  not  a  veri- 
fication. 

In  support  of  the  latter  it  was  now  submit- 
ted, that  although  there  was  no  consideration 
at  the  time  the  note  was  drawn,  yet  it  was 
perfectly  consistent  with  the  plea,  tnat  some- 
thing might  subsequently  have  been  given. 

On  the  other  hand  it  was  contended,  that  the 
defence  set  up  in  the  plea  was  a  perfectly 
good  one,  and  no  inconvenience  coula  arise  to 
the  plaintiff,  whose  putting  in  a  general  repli- 
cation would  be  quite  sufficient,  as  it  would  be 
for  the  de&pdant  to  shew  that  no  consideration 
wasgiven  for  the  note. 
.  The  Court  considered  the  plea  should  have 
set  forth  how  there  was  no  consideration,  and 
gave  judgment  for  the  plaintiff. 

On  application,  the  Court  refused  to  allow 
an  amendment  unless  upon  a  special  affidavit 
of  merits. 

.  Judgment  for  the  plaintiff.— ^oti^Aroii,  e»ee» 
V.  Earl  o/Kilmorey,  T.  T.  1835.  Bxcheq. 


EJECTMENT.  —  POSSESSION  WITHOUT  THE 
KHOWLEOQE  OF  DEFENDANT.— RULE  FOR 
JUDGMENT. 

In  an  action  qf  ejectment,  it  was  held  that  the 

^     puttntif  having  obtained  possession /fim 

the  tenants  without  the  knowledge  of  the 

d^endant,  was  no  answer  to  a  rule /or 

judgment  as  in  case  of  a  nonsuit. 

Cause  was  now  shewn  by  the  plaintiff,  against 
a  rule  as  for  judgment  as  in  a  case  of  nonsuit, 
on  an  affidavit  which  set  forth,  that  before 
the  rule  was  obtained,  possession  had  been 
friven  by  the  tenants  to  the  lessor  of  the  plain- 
tiff, who  had  had  possession  ever  since. 
:  For  the  defendant,  it  was  contended  that  the 
tenants  had  no  right  to  give  possession.  The 
defendant  was  the  landlord. 

The  Court  thought  that  it  should  appear  that 
the  possession  was  given  by  consent  of  the 
landlord,  who  might  have  been  ignorant  of  the 
compromise.  A  peremptory  undertaking  Ouirht 
to  be  given.  " 

.^   Rule  dismissed  on  a  peremptory  undertak- 

S^'T"^*'^  ^'  ^f^P^  ▼•  I>!fer,  T.  T.   1835. 
£xcheq« 


BAIL.— AFflDAVrr  OF   JUSTIFICATION. 

jIn  affidavit  to  justify  hail  ought  clearly  to 
shew  where  the  property  of  the  person  ef" 
fering  himself  was  situated- 

This  was  an  application  to  put  in  bul.  The 
affidavit  of  justification  set  forth,  that  the  bail 
possessed  property  to  the  required  amount, 
and  that  it  consisted  of  household  furniture 
and  effects,  and  good  book  debts,  and  that  he 
had  resided  in  his  present  place  of  abode  fvr 
a  very  considerable  period. 

It  was  now  contended,  in  opposition  to  the 
bail,  that  it  was  not  sufficiently  clearly  shewn 
where  the  property  was  deposited. 

On  the  other  hand,  however,  it  was  luved, 
that  as  the  property  consisted  of  household 
goods,  it  might  be  considered  to  be  in  the  house 
occupied  by  the  bail. 

The  Court  was  of  a  contrary  opinion.  It 
should  have  been  clearly  shewn  where  the  pro- 
perty was. 

Bwl  rejected.— rc»/>eT'*  Bail,  T.  T.  1835. 
Excheq. 

DEMURRER. — ^AROU  MENT. — PAPER-BOOKS. 

jit  the  suggestion  of  the  Court,  it  wtts  di' 
reeled,  that  for  the  future  two  lists  of  cases 
of  demurrer  should  be  made  out,  one  shew- 
ing those  cases  where  argument  would  be 
offered,  the  other  where  no  obseroations 
would  be  made. 
This  was  a  demurrer  to  a  replication;  but 
as  no  one  appeared  in  support  of  the  plea,  ap- 
plication for  judgment  was  made.     It   was 
understood  that  no  argument  was  intended  to 
be  offered. 

The  Court  refused  to  give  judgment,  in  con- 
sequence of  the  paper-books  not  having  been 
delivered,  and  ordered  that  the  case  should 
stand  over  until  the  next  paper  day.  It  was 
at  the  same  time  suggested,  that  in  future, 
where  no  argument  was  intended  to  be  offered 
on  a  case,  that  fact  should  be  mentioned  to 
the  officer  of  the  Court.  He  should  then 
make  out  two  lists,  as  was  the  practice  in  the 
other  Courts,  the  one  of  cases  to  be  argued, 
the  other  where  no  argument  would  be  offered. 
With  regard  to  the  latter,  however,  the  rule 
respecting  the  delivery  of  paper-books  should 
have  no  reference. 

Application  refused.- /^arptfy  v.  King,  T.T. 
1835.    Excheq. 


EJECTMENT. — MOTION  TO   GIVE   SECURITY.— 
EXECUTION  OF  LEASE. 

In  ejectment  it  is  sufieient  that  a  motion  tm* 

der  1  (?.  4,  c.  ^7,  for  a  defendant  to  enter 

,     into  recognizances,  be  made  by  one.  of  three 

tenants  tn  common,  and  if  the  execution  of 

the  lease  is  proved  by  other  evidence^  the 

attesting  witness  need  not  be  called  upon  to 

depose  to  that  fact. 

A  rule  nisi  had  been  obtained  in  an  action 

of  ^ectmcnt,  calling  upon  the  defendant  to 

shew  cause  why  he  should  not  enter  into  recog- 
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nizances  to  pay  costs  and  the  amount  of  da- 
mages bought  to  be  recovered,  agreeably  to  tKe 
terms  of  the  act  1  G.  4,  c.  87. 

It  was  contended,  that  the  affidavit  which 
pnived  the  execution  of  the  agreement  under 
which  the  defendant  held  possession,  was  not 
proved  by  the  best  evidence.  It  should  have 
lieea  sworn  by  the  attesting  witness,  instead  of 
which,  other  persons  were  called  upon  to  give 
testimony  to  the  fact.  Besides,  as  the  defendant 
held  possession  under  three  landlords,  the  no- 
tice to  quit  given  by  one  only  was  insufficient. 
He  coutd  only  be  entitled  to  an  undivided 
third  part.  The  act,  it  was  submitted,  applied 
to  those  cases  alone  where  the  landlord  was 
entitled  to  possession  of  the  whole. 

The  Cotff/,  however,  expressed  a  different 
omnion  on  these  points,  and  made  the  rule 
absolute. 

Rule  absolute.— Doe  dem.  Morgan  v.  Roiher- 
am,  T.  T.  1835.    Excheq. 


MISHOM  BR.— CAPIAS. — ARRB8T. — FLBADINO. 
— BCAN8LAUGHTBR. 

Wkere  a  ite/endant,  named  **  Coeken/'  U 
sued  bp  the  name  of  **  Cocker,'*  and  or- 
reited  on  a  writ  in  that  name,  and  gives  a 
bail^hond  in  his  right  name,  and  that  bail' 
bond  is  qfterwards  assigned,  the  declara- 
Hon  on  ii  is  not  good  unless  it  is  averred 
that  the  dtfendant  is  known  by  one  name  as 
well  as  the  other. 

This  was  an  action  by  the  assignee  of  a  bail- 
bond.  The  declaration  stated  that  the  plain- 
tiff, on  the  2 1st  of  November,  1834,  sued  out  of 
the  Court  of  Excheoucr  a  certain  writ  of  our 
Lord  the  King,  callea  a  writ  of  capias,  against 
one  9F.  Coeken,  by  the  name  of  W,  Cocker,  di- 
rected to  the  sheriff  of  the  county  of  Middlesex, 
by  which  writ  the  king  commanded  the  sheriff 
to  take  W.  Coeken,  by  the  name  of  W.  Cocker, 
if  he  should  be  found  in  his  bailiwick,  and 
hira  safely  keep  until  he  should  have  given  bail 
or  made  deposit  with  him,  &c.  or  until  the 
said  W.  Coeken  by  the  said  name  of  W.  Cocker, 
should  by  other  lawful  means  be  discharged ; 
and  further  commanding  him  that,  on  the  exe- 
cution thereof,  he  shouladeliver  a  copy  thereof 
to  the  said  W.  Coeken,  by  the  said  name  of  W. 
Cocker,  and  thereby  required  the  said  W. 
Coeken,  by  the  said  name  of  W.  Cocker,  to 
take  notice  that  within  eight  days  after  execu- 
tion thereof  he  should  cause  special  bail  to 
be  put  in  for  him  to  the  said  action,  &c. ;  that 
the  writ  was  indorsed  for  bail  for  100/.,  and 
was  delivered  to  the  sheriff,  who,  within  four 
calendar  months,  executed  it  by  arrestin|(  the 
defendant,  and  that  the  sheriff  took  bail  for 
the  said  W.  Cocken's  causing  special  bul  to  be 

Sut  in  for  him  to  the  said  action,  and  that  the 
efendant  gave  a  bail-bond  with  a  certain 
condition  thereto,  whereby  after  reciting  that 
the  said  W.  Coeken,  sued  as  W.  Cocker,  Was  on 
the  lOth  day  of  December  then  instant  taken 
bv  the  said  sheriff  in  the  bailiwick  of  the  said 
sheriff,  by  virtue  of  the  Kin^s  writ  of  ftipia*, 
issued  out  of  his  Majesty's  Court  of  Exchequer, 
^  tearing  dale  at  Westminster,  the  21st  day  of 


November  then  last,  to  the  sidd  sheriffs  directed 
and  delivered,  agdnst  the  said  W.  Coeken,  ar- 
rested by  the  name  of  W.  Cocker,  in  an  action 
on  promises,  at  the  suit  of  the  said  C.  Finch, 
and  that  a  copy  of  the  said  writ,  together  with 
every  memorandum  or  notice  subscribed  there- 
to, and  all  indolrsements  thereon,  was  on  exe- 
cution thereof  duly  delivered  to  the  said  W. 
Coeken,  sued  as  aforesaid ;  and  that  he  was 
by  the  said  writ  required  to  cause  special  bilil 
to  be  put  in  for  him  in  ^e  said  Court  to  thje 
said  action,  within  eight  days  after  execution 
on  him,  inclusive  of  the  day  ai  such  execu- 
tion. The  condition  of  the  said  obligation  was 
declared  to  be  such,  that  if  the  said  w. Coeken, 
sued  as  aforesaid,  did  cause  special  bidl  to  be 
put  in  for  him  to  the  said  action  in  his  Majes- 
ty's said  Court,  as  required  by  the  said  writ, 
then  the  said  obligation  was  to  be  roid.  The 
declaration  then  averred  that  the  said  W. 
Coeken  did  not  cause  special  bail  to  be  put  in 
as  required  by  the  writ,  whereby  the  bond  be- 
came forfeited,  and  that  the  sheriff  thereupon 
assigned  the  bond  to  the  plaintiff,  and  that  the 
defendant  had  not  paid  the  amount  of  the 
bond. 

Pleas. — First,  fiOA  est  factum,  and  that'nosuch 
writ  of  capias  as  is  in  the  sud  dedaration  men- 
tioned ever  issued  out  of  his  said  Muesty's 
Court  of  Excheouer  of  Pleas  at  Westminster, 
against  the  said  W.Cocken  in  manner  and  form 
as  the  plaintiff  alleged  in  his  declaration. 
Theplain  tiffs  joined  issue  on  these  pleas. 

Wnen  the  cause  came  on  for  trial  the  plain- 
tiff produced  the  writ.  It  was  directed  against 
fFilliam  Cocker,  Other  evidence  was  then 
given,  which  clearly  satisfied  the  jury,  and 
they  accordingly  found  specially  that  the  de-^ 
fendant  Coeken  was  the  person  meant  in  the 
writ.  It  was  then  objected,  that  the  produc- 
tion of  a  writ  against  "  Cocker"  could  not 
support  an  averment  of  a  writ  against  "Cocken.'| 
The  learned  Judge  accordingly  nonsuited  the 
plaintiff,  with  leave  to  him  to  move  to  set 
aside  the  nonsuit. 

On  shewing  cause  against  this  rule. 

The  Court  was  of  opinion  that  the  rule  must 
be  made  absolute,  the  Jury  baring  found  that 
the  defendant  was  the  person  intended  by  the 
writ.  They  however  intimated  an  opinion  that 
the  declaration  would  be  bad  in  arrest  of  judg- 
ment, as  it  alleged  that  a  writ  had  been  issued 
against  "  Coeken,"  by  the  name  of  "Cocker," 
which  was  impossible. 

A  rule  nisi  was  accordingly  granted  for  ar- 
resting judgment. 

Cause  was  afterwards  shewn  against  this 
rule.  It  was  contended,  that  the  defendant 
was  too  late  to  take  the  objection  as  to  the 
misnomer..  The  only  mode  in  which  advan- 
tage could  be  taken  on  the  ground  of  misno- 
mer, was  either  by  plea  in  almtement,  or  that 
which  the^  Courts  in  their  equitable  iurisdic- 
tion  had  made  equivalent  to  ]t,'namelv,  relief 
on  summary  application.  But  the  3  and  4 
\V.  4,  c.  42,  s.  II,  had  abolished  pleas  in  abate- 
ment, and  provided  "  that  in  all  cases  in 
which  a  misnomer  would  but  for  that  act  have 
been  by  law  plea^a^lc  in  abatement,  in  such 


816 


Superior  Ctmrti :  Exchequer. 


F&OMISSORY    NOTE. — PLBA.— NO   C0N8IDBRA- 
TION. — ^DBHURRBR. 

In  an  action  upon  a  promhiory  note,  the  plea 
that  there  wtu  no  consideration  g'iven,  was 
held  to  Oe  bad  upon  special  demurer. 

This  was  an  action  brought  on  a  promissory 
note.  The  plea  set  forth  that  the  note  had 
Ueen  made  without  any  valuable  consideration, 
and  concluded  with  a  verification.  In  the 
demurrer,  it  was  contended  that  it  was  not 
shewn  how  there  was  no  consideration  riven. 
The  plea»  besides,  should  have  terminated 
with  the  appeal  to  the  country,  and  not  a  veri- 
fication. 

In  support  of  the  latter  it  was  now  submit- 
ted, that  although  there  was  no  consideration 
at  the  time  the  note  was  drawn,  yet  it  was 
perfectly  consistent  with  the  plea,  that  some- 
thing  might  subsequently  have  been  given. 

On  the  other  hand  it  was  contended,  that  the 
defence  set  up  in  the  plea  was  a  perfecUy 

good  one,  and  no  inconvenience  coula  arise  to 
le  plaintiff,  whose  putting  in  a  general  repU- 
cation  would  be  quite  sufficient,  as  it  would  be 
for  the  deiendant  to  shew  that  no  consideration 
wasgiven  for  the  note. 
,  The  Court  considered  the  plea  should  have 
set  forth  how  there  was  no  consideration,  and 
gave  judgment  for  the  plaintiff. 

On  application,  the  Court  refused  to  allow 
an  amendment  unless  upon  a  special  affidavit 
of  merits. 

.  Judgment  for  the  plaintiff. — Houghton^  e»ee. 
V,  Earl  ofKilmwey.  T.  T.  1835,  Bxcheq, 


BJBCTMBNT.  —  P08SB88ION  WITHOUT  THB 
&1IOWLEDOB  OF  DBFBNDAMT.— RULB  FOR 
JUOOMBNT. 

In  an  action  of  ejectment,  it  was  held  that  the 

.     plaintif  hamng  obtained  possession  frwn 

the  tenants  without  the  hnowkdge  of  the 

defendant,  was  no  answer  to  a  rtde  for 

judgment  as  in  case  of  a  nonsuit. 

Cause  was  now  shewn  by  the  plaintiff,  agunst 
a  rule  as  for  judgment  as  in  a  case  of  nonsuit, 
on  an  affidavit  which  set  forth,  that  before 
the  rule  was  obtained,  possession  had  been 
j2^ven  by  the  tenants  to  the  lessor  of  the  plain- 
tiff, who  had  had  possession  ever  since. 

For  the  defendant.  It  was  contended  that  the 
tenants  had  no  right  to  give  possession.  The 
defendant  was  the  landlord. 

The  Court  thought  that  it  should  appear  that 
the  Dossession  was  given  by  consent  of  the 
landlord,  who  might  have  been  ignorant  of  the 
compromise.  A  peremptory  undertaking  ouirht 
to  be  given. 

,^  Rule  dismissed  on  a  peremptory  undertak- 
wg.--/>c;tf  d.  Draper  v.  Dyer,  T.  T.  1835. 
£xcheq. 


BAIL.— AFflDAYIT  OF   JUSTlFtCATION. 

j4n  affidavit  to  justify  hail  aught  clearly  to 
shew  where  the  property  of  the  person  of" 
fering  himseff  was  situated- 

This  was  an  application  to  put  in  bail.  The 
affidavit  of  justification  set  forth,  that  the  bail 
possessed  property  to  the  required  amount, 
and  that  it  consisted  of  household  furniture 
and  effects,  and  good  book  debts,  and  that  he 
had  resided  in  his  present  place  of  abode  fvr 
a  very  considerable  period. 

It  was  now  contended,  in  opposition  to  the 
bail,  that  it  was  not  sufficiently  clearly  shewn 
where  the  property  was  deposited. 

On  the  other  hand,  however,  it  was  umd. 
that  as  the  property  consisted  of  household 
goods,  it  might  be  considered  to  be  in  the  house 
occupied  by  the  bail. 

The  Court  was  of  a  contrary  opinion.  It 
should  have  been  clearly  shewn  where  the  pro- 
perty was. 

Bui  rejected.— r00/>^V  Bail,  T.  T.  1835. 
Excheq. 

DBMURBBR. — ^ARGUMBNT. — PAPBR-BOOK8. 

jit  the  suggestion  of  the  Court,  it  woe  di- 
rected, that  for  the  future  two  liste^  of  cases 
of  demurrer  should  be  made  out,  one  ekew- 
ing  those  cases  where  argument  would  be 
offered,  the  other  where  no  obsermuions 
would  be  made. 
This  was  a  demurrer  to  a  replication ;  but 
as  no  one  appeared  in  support  of  the  plea,  ap- 
plication for  judgment  was  made.     It   was 
understood  that  no  argument  was  intended  to 
be  offered. 

The  Court  refused  to  give  judgment,  in  con- 
sequence of  the  paper-books  not  having  been 
delivered,  and  oraered  that  the  case  should 
stand  over  until  the  next  paper  day.  It  was 
at  the  same  time  suggested,  that  in  future, 
where  no  argument  was  intended  to  be  offered 
on  a  case,  that  fact  should  be  mentioned  to 
the  officer  of  the  Court.  He  should  then 
make  out  two  lists,  as  was  the  practice  in  the 
other  Courts,  the  one  of  cases  to  be  argued, 
the  other  where  no  argument  would  be  offered. 
With  regard  to  the  latter,  however,  the  rule 
respecting  the  delivery  of  paper-books  should 
have  no  reference. 

Application  refused.— ^arwy  v.  King,  T,  T. 
1835.    Excheq. 


BJBGTMBKT. — MOTION  TO   GIVB   8BCURITY.— 
BXBCUTION  OF  LBA8B. 

In  ejectment  it  is  suficient  that  a  motion  mn^ 

der  I  (?.  4,  r.  87, /w  a  defendant  to  enter 

,     into  recognizances,  be  made  by  one  of  three 

tenants  tn  common,  and  if  the  execution  of 

the  lease  is  proved  by  other  evidence,  ike 

attesting  witness  need  not  be  called  upon  to 

depose  to  that  fact, 

A  rule  nisi  had  been  obtained  in  an  action 

of  ^ectmcnt,   calling  upon  the  defendant  to 

shew  cause  why  he  should  not  enter  into  recog- 
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nitrances  to  pay  costs  and  the  amount  of  da- 
mages souffht  to  be  recovered,  agreeably  to  tKe 
terms  of  the  act  1  G.  4,  c.  87. 

It  was  contended,  that  the  affidavit  which 
pn>ved  the  execution  of  the  agreement  under 
which  the  defendant  held  possession,  was  not 
proved  by  the  best  evidence.  It  should  have 
t»eeQ  sworn  by  the  attesting  witness,  instead  of 
which,  other  persons  were  called  upon  to  give 
testimony  to  the  fact.  Besides,  as  the  defendant 
held  possession  under  three  landlords,  the  no- 
tice to  quit  given  by  one  only  was  insufficient. 
He  comd  only  be  entitled  to  an  undivided 
third  part  The  act,  it  was  submitted,  applied 
to  those  cases  alone  where  the  landlord  was 
entiUed  to  possession  of  the  whole. 

The  Court,  however,  expressed  a  different 
opinion  on  these  points,  and  made  the  rule 
absolute. 

Rule  absolutew — Doe  detn.  Morgan  v.  Roiher- 
ffm,  T.  T.  1835.    Excheq. 


MISNOICBR. — CAPIAS.— ARRBST.^PLEADING. 
— MANSLAUGHTER. 

Where  a  defendant,  named  "  Ceeken,'*  is 
wed  b^  the  name  of  "  Cocker,'*  and  ar- 
reted on  a  writ  in  that  name,  and  gives  a 
haU^hond  in  hie  right  name,  and  that  bail- 
bond  is  afterufordi  assigned,  the  declara- 
tion on  it  is  not  good  unless  it  is  averred 
that  the  defendant  is  knovm  by  one  name  as 
well  as  the  other. 

This  was  an  action  by  the  assignee  of  a  bail- 
bond.  The  declaration  stated  that  the  plain- 
tiff, on  the21st  of  November,  1834,  sued  out  of 
the  Court  of  Excheoucr  a  certain  writ  of  our 
Lord  the  King,  callea  a  writ  of  capias,  against 
one  fF.  Coeken,  by  (he  name  of  /T.  Cocker,  di- 
rected to  the  sheriff  of  the  county  of  Middlesex. 
by  wldch  writ  the  king  commanded  the  sheriff 
to  take  W.  Coeken,  by  the  name  of  W.  Cocker, 
if  he  should  be  found  in  his  bailiwick,  and 
Idra  safely  keep  until  he  should  have  given  bail 
or  made  deposit  with  him,  &c.  or  until  the 
said  W.  Coeken  by  the  said  name  of  W.  Cocker, 
should  by  other  lawful  means  be  discharged ; 
and  further  commanding  him  that,  on  the  exe- 
cution thereof,  he  should  deliver  a  copy  thereof 
to  the  said  W.  Coeken,  by  the  said  name  of  W. 
Cocker,  and  thereby  required  the  said  W. 
Coeken,  by  the  sdd  name  of  W.  Cocker,  to 
take  notice  that  within  eight  days  after  execu- 
tion thereof  he  should  cause  special  bail  to 
be  put  in  for  him  to  the  sud  action,  &c. ;  that 
the  writ  was  indorsed  for  bail  for  100/.,  and 
was  detivered  to  the  sheriff,  who,  within  four 
calendar  months,  executed  it  bv  arresting  the 
defendant,  and  that  the  sheriff  took  bail  for 
the  said  \V.  Cocken's  causing  special  bail  to  be 

Sut  in  for  him  to  the  said  action,  and  that  the 
efendant  gave  a  bail-bond  with  a  certain 
condition  thereto,  whereby  after  reciting  that 
the  said  W.  Coeken,  sued  as  W.  Cocker,  Was  on 
the  lOth  day  of  December  then  instant  taken 
by  the  said  sheriff  in  the  bailiwick  of  the  said 
sheriff,  by  virtue  of  the  King's  writ  of  capias, 
issued  out  of  his  Majesty's  Court  of  Exchequer, 
^  Leariog  dirte  at  Westminster^  the  ^Ist  day  of 


November  then  last,  to  the  said  sheriffs  dfarected 
and  delivered,  against  the  sud  W.  Coeken,  ar- 
rested by  the  name  of  W.  Cocker,  in  an  action 
on  promises,  at  the  suit  of  the  said  C.  Finch, 
and  that  a  copy  of  the  said  writ,  together  with 
every  memorandum  or  notice  subscribed  there- 
to, and  all  indorsements  thereon,  was  on  exe- 
cution thereof  duly  delivered  to  the  said  W. 
Coeken,  sued  as  aforesaid ;  and  that  he  was 
by  the  said  writ  required  to  cause  special  bidl 
to  be  put  in  for  him  in  the  said  Court  to  the 
said  action,  within  eight  days  after  execution 
on  him,  inclusive  of  the  d«y  of  such  execu- 
tion. The  condition  of  the  stud  obligation  was 
declared  to  be  such,  that  if  thesaidW.Cockes, 
sued  as  aforesaid,  did  cause  special  bail  to  be 
put  in  for  him  to  the  said  action  in  his  Majes- 
ty's said  Court,  as  required  by  Che  said  writ, 
then  the  said  obligation  was  to  be  void.  The 
declaration  then  averred  that  the  sdd  W. 
Coeken  did  not  cause  special  biul  to  be  put  in 
as  required  by  the  writ,  whereby  the  bond  be- 
came forfeited,  and  that  the  sheriff  thereupon 
assigned  the  bond  to  the  plaintiff,  and  that  the 
defendant  had  not  paid  the  amount  of  the 
bond. 

Pleas. — First,  non  est  factum,  and  that  nosucfa 
writ  ofcapias  as  is  in  the  said  declaration  men- 
tioned ever  issued  out  of  his  said  Muesty's 
Court  of  Excheouer  of  Pleas  at  Westminster, 
against  the  said  W.Cocken  in  manner  and  form 
as  the  pliuntiff  alleged  in  his  dedaration. 
The  plaintiffs  joined  issue  on  these  pleas. 

When  the  cause  came  on  for  trial  the  plain- 
tiff produced  the  writ.  It  was  directed  against 
fFiiliam  Cocker,  Other  evidence  was  then 
given,  which  clearly  satisfied  the  jury,  and 
they  accordingly  found  specially  that  tne  de- 
fendant Coeken  was  the  person  meant  in  the 
writ.  It  was  then  objected,  that  the  produc- 
tion of  a  writ  against  "  Cocker"  could  not 
support  an  averment  of  a  writ  against  "Coeken.'| 
The  learned  Judge  accordingly  nonsuited  the 
plaintiff,  with  leave  to  him  to  move  to  set 
aside  the  nonsuit. 

On  shewing  cause  a^nst  this  rule. 

The  Court  was  of  opinion  that  the  rule  must 
be  made  absolute,  the  Jury  having  found  that 
the  defendant  was  the  person  intended  by  the 
writ.  They  however  intimated  an  opinion  that 
the  declaration  would  be  bad  in  arrest  of  judg- 
ment, as  it  alleged  that  a  writ  had  been  issued 
against  **  Coeken,"  by  the  name  of  "Cocker," 
which  was  impossible. 

A  rule  nisi  was  accordingly  granted  for  ar- 
resting judgment. 

Cause  was  afterwards  shewn  against  this 
rule.  It  was  contended,  that  the  defendant 
was  too  late  tu  take  the  objection  is  to  the 
misnomer..  The  only  mode  in  which  advan- 
tage could  be  taken  on  the  ground  of  misno- 
mer, was  either  by  plea  in  almtement,  or  that 
which  the' Courts  in  their  equitable  iuriiBdic- 
tion  had  made  equivalent  to  it,'  namdy,  relief 
on  summary  application.  But  the  3  and  4 
W.  4,  c.  42,  s.  11,  had  abolished  pleas  in  abate- 
ment, and  provided  **  that  in  all  cases  in 
which  a  misnomer  would  but  for  that  act  have 
been  by  law  plea^aVle  in  abatement,  in  such 
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acttOBB  the  defendant  shall  be  at  liberty  t0 
have  the  declaration  amended  at  the  cost  of 
the  plaintiff,  hy  inserting  the  right  Bame.** 
Hie  method  ot  taking  advantage  of  miBnomer 
pointed  out  by  thU  act,  not  having  been  used 
Dy  the  defendant,  he  moflt  be  taken  to  have 
waived  it.  The  present  rule,  therefore,  for 
annesting  the  judgment,  must  be  discharged. 

In  support  of  w  role,  it  was  submitted,  that 
the  defendant  could  not  have  waived  the  ob« 
jection,  which  was  appurent  on  the  face  of  the 
record.  The  act  of  parliament  referred  to,  did 
aot  apply  to  cases  like  the  present.  It  referred 
to  instances  where  a  deelaration  had  been  filed 
or  delivered,  and  where  for  the  pwpose  of 
fiicilitating  the  proceedings  of  the  plaintiff,  the 
plea  of  onsnoiner  was  abolished.  The  object 
of  it  was  only  to  facilitate  the  remedy  of  plain- 
tiffs in  partieular  actions,  and  not  to  alter  the 
law  in  general.  The  proposition  on  the  other 
side,  however,  went  to  the  extent  of  nigning, 
thas  the  law  in  general  was  altered.  Tmit  act 
«ould  never  have  been  intended  to  have  the 
effect,  nor  liad  it,  of  authorixing  the  arrest  of 
a  defendant  on  a  writ  agunst  him  by  a  different 
name  from  his  own.  If  it  could,  then  a  writ 
without  a  name  would  authorize  an  arrest ; 
but  general  warrants  had  been  declared  iUegaL 
The  present  declaration,  however,  alleged,  that 
a  wnt  had  been  sued  out  against  him  {.Coekcn) 
by  the  name  of  "  Cocker,"  which  could  not  in 
point  of  law  be  done.  The  judsfment,  there- 
fore, must  be  arrested.  The  plaintiff  might, 
perhaps,  suggest,  that  a  difficulty  would  arise 
as  to  how  the  declaration  could  be  framed  un- 
der the  existing  circumstances  of  the  case; 
such  a  difficulty  would  immediately  be  remov- 
ed, by  alleging  m  the  declaration,  that  the  de- 
fendant  was  known  as  well  by  one  name  as  the 
other. 

Lord  Abingtr,  C.  B.,  said,  the  present  case 
involved  a  question  of  very  great  miportanoe, 
wluch  mighs,  perhaps,  on  some  fature  occa- 
sioB,  come  to  be  settled  on  an  indictment  for 
murder.  It  was  therefore  most  important 
that  it  shoidd  be  determined  at  once.  There 
was  no  doubt,  that  before  the  late  act,  if  a 
vfrit  were  issued  against  ji.  B,  by  the  name  of 
C,  Z>.,  the  officer  to  whom  the  process  was  di- 
rected, had  no  right  to  arrest  A.  B.  upon  it ; 
if  he  did,  and  the  death  of  the  officer  was  the 
consequence  of  resistance  by  the  defendant,  it 
would  only  amount  to  manslaughter,  llie 
<|uestion  throughout  was,  whether  any  altcnb- 
tiottwas  intended  to  be  made  in  the  law  by 
that  act,  so  as  to  entitle  a  sheriff  to  arrest  a 
defendant  bv  any  name  which  might  be  intro- 
duced into  the  writ.  It  did  not  appear  to  have 
been  the  intention  of  the  legislature  so  to  do  ( 
and  therefore,  the  present  rule  for  arresting 
the  judgment  must  Be  absolute. 

Parke,  B.,  was  of  the  same  opinion.  The 
legislature  never  could  have  intended  to  effect 
so  |[reat  a  change  in  the  law,  as  to  enable 
sheriffs  to  arrest  by  any  name  stated  in  the 
writ,  and  to  compel  defendants  to  submit  to 
such  an  arrest.  The  sole  object  of  the  act  was 
to  prevent  defendants  from  availing  tiiemselves  I 
of  such  an  olgectioo,  by  plea  in  abatement,  | 


and  by  no  means  to  alter  the  law  to  the  extent 
contended  for.  Were  it  not  for  this  act,  the 
suit  could  not  proceed,  if  plea  in  abatement 
were  pleaded ;  but  now  this  inconvenience  is 
removed.  The  plaintiff  had  no  occasion  to 
have  declared  in  the  way  he  has,  since  all  dif- 
ficulties would  have  been  removed  by  alleging, 
that  the  defendant  was  as  well  known  bv  one 
name  as  the  other.  The  judgment  must,  toere- 
fore,  be  arrested. 

Boihmi,  B.,  concurred. 

Alden^n^  B.,  was  of  the  same  opinion. 

Ride  absolute  for  arresting  the  judgment.— 
Findi  V.  Coek^n  un4  oiker$»  T.  T.  1836.  £x- 
cheq. 

BILL  OF  COSTS. — TAXATION. — DI8ALLOWANCB 
OF  COSTS.— COSTS  OF  TAXATION. — ATTOE- 
NIT  AND  CLIXNT. 

fTkere,  on  taxation,  more  than  one-wHh  of  a 

bill  of  cotte  shall  be  disallowed  la  comse- 

guence  of  one  item  for  commencing-  oh  ac^ 

tion  in  a  wfonf  firm,  whwk  was  obilged 

to  be  discontinued,  being"struck  of,  ike 

Court  mil  allow  the  clwnt  the  emt^  of 

taxation. 

This  was  a  motbn  that  the  costs  of  taxing 

a  bill  of  costs  might  be  taxed  to  the  plaintifiB, 

on  the  ground  that  more  than  one-sixth  had 

been  tu^en  off  by  the  Master.    A  summons 

had  been  taken  out  for  the  purpose  at  a  Judj^e's 

chambers,  and  at  that  time  a  case  was  cited 

as  an  auti&ority  to  shew  that  the  attorney  was 

not  liable  to  pay  the  costs  of  taxation.    It  was 

then  alleged  that  the  bill  had  not  been  taxed 

upon  a  general  taxation,  but  that  a  particular 

branch  had  been  entirely  struck  out    There 

were  three  bills,  one  only  of  which  had  been 

reduced  a  sixth.    It  was  now  contended,  that 

so  long  as  the  allocatur  remained  unaltered 

the  rule  must  apply ;  and  that  as  more  than  a 

sixth  had  been  taken  off,  the  attorney  must 

pay  the  costs  of  taxation.  The  attorney  should 

have  applied  to  have  the  taxation  reviewed. 

On  shewing  cause,  it  was  stated,  that  from 
the  affidavits  put  in,  the  account  taxed  off  oo 
the  whole  three  bills  exceeded  one-sixth  only 
by  a  very  trifling  amount,  lliere  would  have 
been  no  excess  whatever  but  for  a  whole  item 
having  been  struck  out  for  commencing  an 
action  out  of  form,  which  was  afterwards  dis- 
continued, and  proceedings,  in  consequence^ 
taken  de  novo.  Under  these  circumstances,  it 
was  contended,  that  the  case  already  cited  was 
exactiy  in  point.  It  was  there  held,  that  where 
the  deduction  exceeded  one-sixth  enltf  in  con« 
sequence  of  a  whole  branch  of  the  bill  being 
taken  off,  the  attorney  was  not  liable  to  the 
costs  of  taxation;  and  the  Court  sud,  that 
the  statute  only  applied  where  exorbitant 
charges  were  made  on  the  particular  iteoM  of 
the  bilL  Another  case  was  also  now  alluded 
to,  where  the  attorney  was  .not  called  l^>on  to 
pay  costs  of  taxfition,  in  a  case  where  one  of 
the  bills  delivered  was  disallowed,  on  the 
ground  of  the  non-liability  of  the  parties. 

In  reply  to  these  observations,  a  third  case 
was  cit^  wher^  under  similiMr  eircumstances. 
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amotion  was  made  to  rerieir  the  Master's  tax* 
ation,  aad  affidavits  were  put  in  shewinr  that 
the  charges  were  not  exorbitant.  The  Court, 
however,  refused  to  interfere,  and  held  that 
one-sixth  having*  been  taken  off  the  bill  by 
tlie  Master,  no  departure  conld  be  allowed 
from  the  precise  words  of  the  act.  So  in  other 
cases,  where  the  bill  was  not  reduced  fully  a 
sixth,  yet  the  Court  acted  upon  the  discre- 
tionary power  given  to  them,  and  ordered  the 
attorney  to  pay  the  costs  of  taxation. 

The  CMrrI  thought  tiiat  this  caie  came  pre* 
dsely  within  the  meaaiufir  ^"^  ^«  statute.  The 
attorney  had  made  chance  which  were  impro- 
per, and  winch  had  been  taxed  off  in  the  pro- 
per manner.  According  to  the  statement  of 
the  Master,  all  three  bi&  were  treated  as  one, 
and  therefore  one-sixth  of  the  gross  amount 
of  the  whole  being  taxed  off  one  bill,  it  must 
apply  to  the  total  amount.  There  had  been  a 
case  where  a  sum  of  money  was  paid  to  an  at- 
torney by  his  client  to  satisfy  counsel,  which 
was  considered  to  be,  properly  speaking,  a 
part  of  his  bill.  In  a  later  case,  however, 
where  an  attorney  had  received  a  certain  sum 
to  pay  a  debt  and  costs  in  an  action,  which  he 
made  a  part  of  his  bill,  the  Court  refused  to 
allow  him  the  costs  of  taxation. 

Rule  absolute,  with  costs. — Morris  and  an- 
ther V.  ParkiniOH,  T.  T.  1836,    Excheq. 
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ANSWERS  TO  QUERIES. 
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C0inni0n  %afD. 

LIABILITY  OF  INDORSia. 

i:  Dischaiving  orgiving  time  to  any  of  the 
parties,  is  a  dischaive  of  every  other  party*  who^ 
upon  paying  the  bill  or  note,  would  he  en- 
title to  sue  the  person  to  whom  such  dis- 
charge or  tioie  has  been  given ;  see  English  v. 
Dar&g,  2  Bos.  &  PulL  61,  where  the  holder 
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of  a  bill  sued  the  indorser  and  acceptor, 
and  took  execution  agiunst  the  acceptor,  but 
received  100/.  from  him  on  account,  and  afcer- 
wards  took  a  warrant  of  attorney  and  bond  for 
the  remainder,  payable  by  instalments,  he  then 

Sroceeded  to  trial  in  his  action  against  the  in- 
orser,  when  Lord  EUhn  thought  the  giving 
indulgence  to  the  acceptor  was  a  bar,  and  non- 
suited the  plaintiff.  R.  B. 

2.  Mr.  Justice  Bayley,  in  his  Treatise  on 
Bills,  under  the  head  of  Indulgence,  lays  down 
the  general  rule  as  follows : — '*  Discharging,  or 
giving  time  to  any  of  the  parties,  is  a  dis- 
chargee of  every  other  party,  who,  upon  paying 
the  bill  or  note,  would  be  entided  to  sue  the 
party  to  whom  such  discharge  or  time  has 
been  given,"  and  refers  to  eaf  parte  Smith,  3 
Bro.  C.  C.  1  s  En^iiih  v.  Darleg,  2  Bos.  &  Pul 
61 1  Gouid  V.  Rolton,  8  East,  576. 

Graous. 


ftxSD  oC  9ropf rts  xnH  Con6fpatuCiij{. 

LBOATBB'8  age. — BAPTISM. — ^IMTBBBST. 

P.  143. 

A  register  of  baptism  is  no  proof  of  dther 
the  time  or  place  of  a  child's  oirth ;  but  as 
hearsay  evidence  is  admitted  in  questions  of 
this  nature,  and  the  deelaratioM  of  a  parent 
are  good  evidence  to  prove  the  time  of  the 
birth  (see  Herhert  v.  ncAaU,  7  East,  290), 
*  there  can  be  no  doubt  but  that  the  executor  in 
this  case  would  be  justified  in  paving  the  le- 
gacy, on  having  the  entry  of  ^.*8  birth  in  the 
nimily  bible  by  the  parent  properly  authenti- 
cated. Where  there  is  no  time  fixed  for  pay- 
ment of  a  legacy,  the  legatee,  if  an  infant,  is 
entitled  to  interest  from  the  expiration  of  one 
year  from  the  testator's  death ;  and  if  of  fuU 
age,  from  the  time  of  the  demand  of  the 
legacv  after  one  year  from  the  testator's  death. 
See  the  general  rule  laid  down  bv  Lord  Redet- 
dale,  in  Pearson  y.  Pettrson,  1  Scno.  &  Lef.  10. 

M.A. 


been  enforced  (3  Ves.  &  B.  67)»  and  the  Sta- 
tnte  of  Frauds  would  have  been  satisfied  (4 
Taunt.  209).  Sem6le,  aa  the  bidding  could 
not  be  retracted,  a  signature  by  the  auctioneer 
would  have  done  at  any  time  before  the  second 
sale,  but  not  after.  iSee  a  case  aa  to  goods,  4 
Moo.  &  Scott,  217-  I  think  there  has  been  no 
legal  contract,  and  that  it  is  too  late  to  make 
one ;  if  so,  no  action  e^p  contractu  can  be  main- 
tuned,  and  the  remedy,  if  any,  will  be  an 
action  on  the  case,  laying  the  difference  and 
expenses  as  special  damaf(e.  Possibly  tiie 
vendor  may  have  case  a^amat  the  auctioneer 
for  neglu^ence  in  not  signing  contract,  and 
thereby  depriving  him  ofhis  right  of  actkm 
against  the  pnrduuer.  T.  G. 


WILL. — WITNBSS. — ^TRUSTBB.      P.  144. 

This  will  I  should  consider  sufficientiy  at- 
tested ;  the  words  of  the  statute  (25  G.  2,  c.  6,) 
being  "  to  whom  any  beneficial  devise,"  &c. 
Now  a  trustee  cannot  come  within  this  clause, 
and  cannot  therefore  be  deemed  an  incompe- 
tent witness.  See  Phipps  v.  Pitcher,  1  Madd. 
144,  where  the  executors  were  directed  to 
sell,  and  the  will  was  attested  by  three  wit- 
nesses, one  of  whom  was  also  one  of  the  exe- 
cutors,  to  whom  the  power  was  given ;  and 
the  Court  decided  that  the  will  was  properly 
attested.  M.  A. 

BXPBNSBS   OF  8ALB. — STATUTE    OP    FRAUDS. 
P.  143. 

As  an  auctioneer  b  agent  for  both  parties, 
and  his  authority  is  the  buver's  bidding  aloud 
(4  Taunt.  38),  and  the  bidding  was  not  re- 
tracted  before  the  hammer  fell  (3  T.  R.  148), 
I  think  if  the  auctioneer  had  signed  on  the 
first  sale,  a  specific  performance  might  have, 


QUERIES. 
9t8cticr. 

WARRANT  OF  ATTORNBT. — ^NEW  RULES. 

By  the  rules  of  Hilary  Term,  1834,  it  ia  di- 
rected, that  all  judgments  shall  be  entered  of 
record  of  the  day  of  the  month  and  year  when 
signed,  and  shall  not  have  relation  to  any  other 
day.  In  signing  judgments  on  warrants  of  at- 
torney, the  old  practice  was,  in  the  entry  of 
the  memorandum  on  the  roll,  to  state  that  a 
bill  was  filed  of  a  certain  day  in  a  certain  term  ; 
(if  judgment  signed  in  vacation,  usuallv  the 
last  day  of  the  preceding  term).  What  oay  is 
the  declaration  now  to  be  stated  as  filed  on  ? 
Perhaps  some  of  your  readers  may  state  their 
practice,  if  they  can  give  no  greater  authority. 

It  has  also  occurred,  that  the  usual  words  in 
warrants  of  attorney  to  enter  up  judgment  aa 
of  the  hist,  present,  or  subsequent  term,  should 
be  altered.  Invbstigator. 

DISTRAININO  CATTLB.— BANKRUFTCT. 

j4,  sent  cattle  to  B.  to  agist  on  BJ%  land, 
paying  so  much  per  head  per  week.  I>ttring 
the  time  the  cattle  were  at  ^.'s,  B,  committed 
an  act  of  bankruptcy,  which  was  followed  by  a 
fiat.  Can  the  landlord  of  ^.  distrain  them  for 
arrears  of  rent,  or  do  they  jiass  to  ^.'s  assig- 
nees as  goode  and  chattete  in  ^.'s  possession, 
order,  or  disposition  ?  A. 


THE  EDITOR'S  LETTER  BOX. 


We  doubt  the  utility  of  givins^  such  a  copioua 
General  Indes  to  our  past  Volumes,  as  would 
enable  an  inquirer  to  find  every  piece  of  pas- 
sing intelligence  or  casual  observation;  but 
we  think  that  a  General  TaMe  qf  Contented  re- 
ferring to  all  the  important  articles,  may  be 
useful,  and  we  shall  endeavour  to  comprise  it 
in  one  of  the  Supplements  (without  any  addi- 
tional expense),  after  the  conclusion  of  the 
present  volume. 

The  Queries  and  Answers  of  A.  O. ;  R.  B. 
W.;  Inquirer;  H.  M.  R. ;  Advena;  and  J^ 
have  been  received. 

The  Communications  of  J.;  C. ;  and  J.C.> 
will  be  inserted  at  an  early  opportunity. 


iRI^t  Utqal  0t^tv\^tv. 
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PertiDet,  et  nescire  malum  est,  agitamus. 


HORAT. 


PHILLfPS'S  DIRECTIONS  TO  STU- 
DENTS. 


In  parsuaxice  of  our  intention  lately  expres- 
sed, to  bring  under  our  readers'  notice,  some 
of  the  oldest  legal  writers,  we  shall  now 
direct  the  attention  to  one  of  the  earliest 
works,  written  for  the  benefit  of  the  law 
student;  it  is  called,  '^Sindii  LegaUs  Ratio, 
or  Directions  for  the  Study  of  the  Law, 
under  these  heads :  the  qualifications  for  na- 
ture, means,  method,  time,  and  place  of  the 
study.  By  W,  P.  [Wm.  Phillips]  London, 
1 662/*  It  contains  many  directions  which 
will  prove  of  great  bendit  to  the  student, 
and  we  shall  extract  such  passages  as  ap- 
pear to  us  most  interesting. 

The  author  first  enumerates  the  qualifi- 
cations necessary  to  the  student,  and  warns 
him  to  examine  himself  well  before  he  en* 
tera  upon  the  study,  lest  peradventure  he 
may  have  mistaken  his  bent.  We  shall  pass 
OTer  the  necessary  qualifications  dwelt  on, 
as  'weJk  by  other  and  later  authors  on  the 
same  subject,  and  select  some  hints  on  mat- 
ters not  so  generally  alluded  to,  but  not  the 
less  useful  on  that  account.  Speaking  of 
the  student,  he  says : 

"  His  habit  likewise  ought  to  be  decent 
and  neat^  not  gay  or  apish,  nor  may  he 
spend  any  part  of  that  time  allotted  for 
stody,  in  a  curious  and  antic  dress  which 
after  all  the  pains  bestowed,  doth  not  be- 
come a  man.  Non  est  omamentum  virile, 
saith  Seneca ;  but  this  ought  to  be  left  to 
those  wedcer  vessels,  women,  to  dwell  and 
be  wholly  intent  upon  the  outside ;  in  which 
respect  Plato,  I  believe,  thanked  God  he 
was  not  made  a  woman.  Moribundxa  Plato 
naiura  gratiasegit  quod  mas/uit  non/csmina. 
Neither  is  it  only  an  effeminate  part,  but  it 
is  likewise  a  sura  sigae  that  they  are  firothy 
and  empty » and  aocon&igly  resolved  to  put  a 
good  face  upon  the  matter,  and  peacock- 
lare.  to  phtce  their  worth  and  excellency  in 
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their  outside.  And  as  on  the  one  side 
this  is  to  be  avoided,  for  we  have  a 
Philosopher's  warrant.  Licet  sapere  rint 
pompa;  so  on  the  other  side,  decency 
and  neatness  is  not  to  be  neglected,  being 
that  ]Nre-eminence  which  nature  hath  be- 
stowed on  us.  To  conclude,  behaviour  is, 
as  it  were,  the  guardian  of  the  mind,  and 
it  ought  to  have  the  condition  of  a  garment; 
for  it  ought  to  be  made  in  fashion,  it  ought 
not  to  be  too  curious,  it  ought  to  be  shaped 
so  as  to  set  forth  any  good  making  of  the 
mind,  and  hide  any  deformity ;  and  above 
all,  it  ought  not  to  be  too  straight  or  res- 
trained for  exercise  or  motion.*'  ♦* 

After  dwelling  on  the  merits  of  temper- 
ance, "  The  next,"  he  says,  "  is  modesty, 
that  he  be  not  over  confident  and  peremp- 
tory in  his  words  or  assertions,  nor  given  to 
much  Ix^dneas  and  obstinacy  in  his  deter- 
mination. Yet  on  the  other  side,  too  much 
bashfulness  is  not  commendable  in  any,  un- 
less a  young  man,  as  Seneca  saith,  for  then 
it  is  signum  virtutis.  Yet  are  many  of  such 
a  soft  and  facile  constitution,  that  the  least 
contradiction  of  theur  discourse,  though  in 
a  known  truth,  presently  riseth  the  blood 
in  their  fiace.  Durat  ad  hue  perversa  recti 
verecundia,  as  the  same  Seneca  saith ;  and 
he,  mauger  his  stoick  apathie,  was  forced  to 
say,  invitus  ehurescoJ" 

The  second  chapter  is  devoted  to  the 
Nature  of  the  Study;  chapter  3,  to  the 
Means  of  the  Study ;  birt  of  course,  the  hst 
of  books  to  be  read,  and  other  matters  men- 
tioned in  them,  cannot  be  of  much  interest 
or  use  to  the  student  of  the  present  day. 
In  the  fourth]chapter,  relating  to  the  Method 
of  Study,  many  useful  hints  are  to  be  found, 
and  among  others  the  following  may  be  at- 
tended to  with  advantage. 

"  In  reading,  our  student  must  not  give 
himself  over  to  such  books  as  are  besides  his 
study,  much  less  that  conduce  nothing  to 
it.  He  must  not  be  at  one  bode  to-day  and 
another  to-morrow,  wandering  like  a  sickly 
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stomach,  that  hath  an  appetite  to  all  things, 
but  can  digest  none.*' 

But  the  most  amusing  chapter  b  the  last, 
on  the  lime  and  Place  for  Study;  and  from 
this  we  shall  extract  more  largely.  Phillips 
thus  begins  it : 

"There  is  a  time  for  everything  (saith 
the  wise  man),  and  if  so,  there  is  a  time  for 
study  too.  Indeed  every  time  is  a  time  for 
study.  Tempus  quidem  nuilum  est  par  an 
idoneum  studio  salutari.  Yet  some  time  is 
fitter  than  another,  witness  the  old  saying, 
aurora  musis  arnica.  For  the  spirits  of  our 
bodies  following  the  disposition  of  the  air, 
which  in  the  morning  at  sun-rising  is  subtil 
and  thin,  pure  and  free  from  all  gross  va- 
pours, and  our  minds  being  of  the  same 
condition,  are  quick  and  nimble ;  the  hu- 
mours and  spirits  enlarged^  which  make 
us  more  apt  for  study.  And  being  after 
rest,  the  spirits  are  stronger  to  encounter 
with  difficulty  and  weighty  matters ;  and  af- 
ter sleep  the  memory  is  moistened  with  the 
vapours  arising  out  of  the  stomach,  and  so 
made  fitter  and  better  disposed  to  receive 
the  figures  of  the  matter  conceived  and  ap- 
prehended. Therefore,  our  student  must 
make  use  of  the  best  part  of  the  day,  the 
morning,  called  by  the  physicians,  the 
Golden  Hours" 

We  fully  concur  in  this  encomium  on 
study  in  the  earlier  part  of  the  day.  We 
will  venture  to  assure  the  student,  that  two 
hours  steady  reading  before  breakfast,  we 
would  say  from  six  until  eight,  or  from 
seven  to  nine,  will  do  more  for  him  than  he 
can  suppose,  if  he  have  not  tried  it;  after 
that  he  will  go  to  breakfEist  with  a  good 
appetite,  and  be  quite  ready,  after  a  short 
walk,  for  pursuing  his  studies.  To  con- 
tinue : 

"  He  must  not  study  presently  after  meat, 
non  est,  saith  Seneca,  quod  post  cilmm 
studeas,  being  very  hurtful  and  destructive 
to  the  body.  For,  saith  Lessius,  the  exer- 
cises and  employments  of  the  mind,  do  very 
much  hinder  and  disturb  the  concoction  [or 
digestion  as  we  now  say]  ;  and  that  either 
because  in  calling  up  the  whole  force  of  the 
soul,  they  do  as  it  were  abate  and  suspend 
the  power  and  actions  of  the  inferior  facul- 
ties, as  experience  shewetk;  for  when  we 
are  very  intent  on  study,  we  neither  bear 
the  clock,  nor  take  notice  of  anything  that 
comes  before  our  eyes  and  other  senses,  or 
else  because  they  do  withdraw  not  only  the 
animal,  but  the  vital  and  natural  spirits 
themselves  from  their  proper  services." 

But  it  must  not  be  supposed  that  our 
author  is  against  proper  rehzation.  "Live- 


ly wits,**  he  says  pleasantly,  ''most  have 
their  retreat  or  intermission  of  exerdse,  as 
rams  (engines  of  war  in  the  ancient  times) 
recoiled  back  to  return  with  greater  force. 
He  must  sometimes  loosen  his  minde,  and 
with  some  delightes  or  other  refrerii  it. 
He  must  not  be  still  poring  on  books,  for 
that  makes  him  dull  and  blunts  the  edge  of 
his  understanding.*' 

And  then  comes  the  question  of  what  are 
the  proper  recreations  or  '*  delights."  They 
must  not  be  too  violent  or  laborious. 
"  Such  recreations  as  require  much  labour, 
as  wrestling  and  the  like,  do  not  become 
hominem  literatum,  a  learned  man."  And 
he  supports  his  opinion,  both  by  his  fiivourite 
Seneca,  and  also  by  Lord  Bacon,  the  latter 
of  whom  says,  "  that  such  exercises  are 
hurtful  to  the  body  when  strength  is  ex- 
tended and  strained  to  the  uttermosty  as 
dancing,  wrestling,  and  such  like ;  for  it  is 
certain,  that  the  spirits  being  driven  into 
straights,  either  by  the  swiftness  of  the 
motion,  or  by  the  straining  of  the  forces,  do 
afterwards  become  more  eager  and  preda- 
tory. Nor  do  I,  (be  continues)  speak  against 
a  moderate  sturring  of  the  body.  And  the 
same  Lord  Bacon  saith,  that  exercises  whidi 
stir  up  a  good  motion,  but  not  over  swift,  or 
to  our  utmost  strength,  as  shooting,  leaping, 
riding,  bowling,  and  the  like,  do  not  hurt, 
but  rather  benefit." 

We  may  here  remark,  that  the  dancing 
of  these  degenerate  days,  is  hardly  so  fiiti- 
guing  as  leaping  or  bowling ;  but  it  is  cer* 
tainly,  with  its  usual  accompaniments,  more 
likely  to  divert  the  mind  of  the  student, 
who  in  our  humble  opinion  should  go  to  as 
few  evening  parties  as  possible,  where  his 
mind  is  more  likely  to  be  distracted  than 
any  where  else.  Late  hours,  unwholesome 
food,  and  unprofitable  discourse,  will  here 
combine  to  weaken  and  divert  his  better 
reason*  While  a  student,  we  banish  him 
from  all  such  assemblies;  when  he  has 
become  a  lawyer,  let  him  attend  as  many 
as  he  will.  We  shall  shortly  return  onoe 
again  to  our  author. 


THE  PROPERTY  LAWYER. 
No.  XLVII. 


EQUITABLE  HORTOAOB. 

The  point  decided  by  the  following 

should  be  generally  known  to  our  readers. 

The  plaintiff  filed  bis  bill  for  the  purpose  of 
giving  effect  to  to  an  equitable  security  made 
by  the  deposit  of  deeds;  and  the  bill  prayed  a 
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sale  of  the  e^te>  the  title  deeds  of  which  had 
been  deposited.  Mr.  Bickersieth,  at  the  hear- 
infir,  resisted,  on  the  part  of  the  defendaot,  the 
sale  of  the  property  prayed  by  the  plaintiif,  and 
argued,  that  all  the  plaintiff  could  claim  was  a 
legal  mortgage.  If,  where  deeds  were  depo- 
sited, and  the  equitable  mortgagee  brought  his 
•  bill  to  obtain  the  benefit  of  his  security,  the 
Court  could  decree  an  immediate  sale,  an 
cjquitable  mortgagee  would  be  in  a  better 
situation  than  a  legal  mortgagee.  Mr.  Pern- 
berion,  for  the  plaintiff,  contended,  that  from 
the  eaiiiest  period  at  which  equitable  mort- 
gages were  recognized,  the  course  of  the  Court 
had  been  to  decree  a  sale.  In  Russelt  v,  Rus-' 
sell,  1  Bro.  C.  C.  269,  which  established  the 
doctrine  of  equitable  mortgages,  Lord  ThurUne 
decreed  that  the  deposited  lease  should  be  sold, 
and  the  plaintiff  paid  his  money.  \^liere  there 
was  no  agreement  for  a  legal  mortgage,  and 
the  only  evidence  of  contract  between  the  par- 
ses was  the  deposit  of  deeds  in  the  hands  of 
the  lender  of  the  money,  the  obvious  inference 
was,  that  the  deposit  was  made,  not  as  a  pledge 
for  a  fonnal  security,  but  as  a  pledge  for  the 
paytpent  of  money. 

The  Master  of  the  Rolls, — ^If  the  contract 
between  the  plaintiff  and  defendant  had  been 
that  the  deeos  should  be  deposited  as  a  secu- 
rity until  a  legal  mortgage  could  be  prepared, 
there  would  be  ground  for  the  argument  of  the 
defendant;  but  there  being,  here  a  general 
equitable  charge  upon  the  property,  the  plain- 
tiff is  entitled  to  a  sale  for  satisfaction  of  that 
charge ;  and  such  has  been  the  constant  course 
of  the  Court,  and  the  decree  must  be  accord- 
ingly.    Pain  V.  Smith,  2  M.  &  K.  417. 
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EXEMPTION  EROM  TOLLS. 
5&6W.  4.C.  18. 

This  is  intituled,  ''  An  Act  to  exempt  Car- 
riages carrying  Manure  from  Toll."  [SOth 
JbR,  1835.] 

Reciting,  that  disputes  have  arisen  as  to  the 
exemption  from  toll  for  horses  and  carriages 
when  employed  in  carrying  or  conveying 
mantirefor  improving  lands:  It  is  enacted, 
that  from  and  after  the  1st  January  1636,  no 
toU  shall  be  demanded  or  taken  on  any  turn- 
pike road  for  or  in  respect  of  any  horse, 
beast,  cattle,  or  carriage,  when  employed  in 
carrying'  or  conveying  only  dung,  soil,  com- 
post, or  manure  for  land,  (save  and  except 
lime.)  and  the  necessary  implements  used  for 
filling  the  manure,  and  the  cloth  that  may  have 
been  used  in  covering  any  hay,  clover  or  straw 
which  may  have  been  conveyed. 

2.  That  nothing  herein  contained  shall  ex- 
tend  or  be  construed  to  extend  so  as  to  ex- 
empt any  waggon,  cart,  or  other  carriage  laden 
with  dung  or  manure  fur  manuring  land,  or 
any  horse  or  other  beast  drawing  the  same, 
from  any  toll  imposed  In  respect  thereof  by 


virtue  of  any  Local  Act  6t  Acts  now  passed 
whereby  such  toll  has  been  imposed  for  the 
maintenance  of  the  roads  therein  respectively 
mentioned. 

3.  And  recites,  that  there  are  many  persons 
who  arc  now  contractors  for  turnpike  tolls, 
and  whose  leases  or  contracts  will  not  expire 
until  after  the  said  1st  day  of  January  1836, 
but  who,  by  reason  of  this  Act,  may  be  aesirous 
of  terminating  their  sidd  leases  or  contracts ;  be 
it  therefore  enacted,  that  it  may  be  lawful  for 
any  lessee  or  contractor  for  tolls  whose  lease 
or  contract  shall  not  expire  until  after  the 
said  Istday  of  January  1836,  at  any  time  within 
twenty-one  days  after  the  passing  of  this  Act, 
to  give  notice  to  the  clerk  or  treasurer  of 
such  turnpike  road  of  his  or  her  intention  to 
vacate  such  lease  or  contract  on  the  said  Ist 
day  of  January  1836,  upon  which  day  such  lease 
or  contract  shall  expire  accordingly. 

4.  Act  not  to  extend  to  Scotland  or  Ireland. 


THE  RUSSIAN  CODE. 
No.  II. 

In  our  last  article  we  concluded  by  stating 
the  number  of  laws  contained  in  the  new 
Russian  Code,  and  that  a  Supplement  will 
annually  appear.' 

We  shall  now  proceed  to  consider  the 
principles  on  which  it  was  formed,  and  its 
contents. 

The  principles  adopted  by  the  commis- 
sion were — first,  to  exclude  all  laws  which 
were  directly  or  indirectly  repealed;  se- 
condly, to  avoid  repetitions;  thirdly,  to 
preserve  the  original  text,  although  con- 
ciseness might  in  some  degree  be  sacri- 
ficed ;  fourthly,  to  strike  out  the  narrations 
and  considerations,  which  serve  as  a  sort  of 
preambles  to  the  ukases ;  fifthly,  to  collect 
in  one  body  of  laws  those  which  govern  the 
whole  extent  of  the  empire ;  and  to  arrange 
in  a  separate  collection  the  local  laws  pre- 
served in  certain  provinces ;  lastly,  to  sub- 
mit each  part  of  the  work  to  the  competent 
authorities. 

Having  adopted  these  principles  and 
fixed  them  firmly  as  the  basis  of  the  code, 
the  work  advanced  rapidly. 

The  first  thing  necessary  was  the  selec- 
tion of  the  materials;  and  for  this  pur- 
pose historical  expositions  of  the  principal 
branches  of  the  law  were  made.  These 
were  in  fact  so  many  treatises  elucidating 
the  different  transformations  which  each 
of  them  has  undergone.  Their  collection 
formed  as  it  were  an  internal  history  of  the 
Russian  law. 

To  this  work  succeeded  the  formation  of 
texts.    The  laws  now  collected  and  freed 
X  2 
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from  aU  foreign  admixture,  were  arranged  in 
rational  order,  were  formed  into  articles, 
and  divided  into  separate  codes.  This  pe- 
riod of  the  work,  properly  speaking,  con- 
stitutes the  Digest. 

At  the  bottom  of  each  article  were 
pointed  out  the  sources  whence  it  was 
taken.  Some  of  them  were  also  accom- 
panied with  annotations,  which  serve  some- 
times to  maintain  the  unity  of  the  plan,  by 
means  of  references  to  tiie  articles  con- 
nected with  it ;  and  sometimes  they  ^ve  in 
a  few  words  the  history  of  the  law,  when  it 
is  necessary  to  determine  the  meaning  of  it. 
Here  the  legislator  becomes,  in  some  de- 
gree, the  professor. 

The  forms  necessary  for  practice,  and  of 
all  civil  proceeding,  the  tables  and  rates, 
and  the  regulations  of  detail,  have  been  in- 
troduced in  appendices  attached  to  the 
body  of  the  work. 

Having  completed  the  woric  so  fer,  the 
various  codes  were  compared  together  by 
the  commission,  for  the  purpose  of  verifica- 
tion. By  these  means  all  repetitions  and 
inconsistencies  were  removed,  and  a  connec- 
tion between  the  detached  parts,  in  accord- 
ance with  the  general  plan,  was  introduced. 

The  work  was  then  revised.  Conmiittees 
were  appointed  in  each  department  for  this 
purpose,  with  directions  to  inquire  '*  whe- 
ther aU  the  laws  in  force  have  been  pre- 
sented in  their  true  meaning."  It  appeared 
from  their  report  that  on  different  points 
new  regulations  had  been  made,  by  which 
the  ancient  ones  had  been  restored  or  per- 
fected. It  became  necessary  therefore  to 
retrace  their  steps,  and  not  only  to  change 
several  articles  in  the  codes  already  formed 
and  examined,  but  often  whole  chapters 
and  titles  of  them. 

In  order  to  obviate  the  disarrangement 
which  every  incident  of  this  nature  caused 
in  the  work,  it  was  resolved  to  stop  at  one 
date  throughout  the  work,  and  wfalch  was 
determined  to  be  the  end  of  the  year  1831. 
Nevertheless  exceptions  were  made  to  that 
rule,  with  respect  to  certain  important  laws 
passed  in  the  course  of  1832.  The  sum- 
mary limits  these  exceptions  to  the  regula- 
tions as  to  bills  of  exchange,  failures,  and 
insolvencies,  the  organization  of  the  Tri- 
bunal of  Commerce,  civil  executions,  and 
cordon-sanitaire.  But  that  is  an  error  in 
the  summary,  because  the  laws  taken  from 
among  those  of  1832  are  much  more  nu- 
merous, and  embrace  almost  all  the  legisla- 
tive provisions  of  that  year,  down  to  the 
mondi  of  November :  part  luis  been  intro- 
duced into  the  text,  and  part  into  the 


addenda,    according  to  the  state    oi  '€be 
printing. 

Thejrevision  which  began  in  April  1828« 
and  was  continued  as  the  codes  proceeded^ 
was  entirely  ended  in  1 832.  The  work  was 
then  rendered  public,  but  not  yet  obli- 
gatory: twowholeyears  between  its  publica- 
tion and  its  coming  into  force  were  allowed, 
in  order  to  enable  the  country  to  form  an 
opinion  on  it.  This  was  a  sort  of  appeal  to 
the  judgment  of  the  country,  for  the  mani- 
festation of  its  opinion, — a  manifeatatioa, 
however,  rather  difficult,  when  the  press  is 
neither  authorized  by  the  law,  nor  required 
by  the  habits  of  the  people.  So  for,  bow- 
ever,  as  we  may  conjecture  from  what  has 
transpired  in  public,  we  should  be  led  to 
conclude  that  the  country  had  pronounced 
itself  in  favour  of  the  code,  but  the  class  of 
frinctionaries  against  it.  The  official  cri- 
ticism to  which  it  was  subjected  was,  we 
must  confess,  more  malevolent  than  im- 
partial. The  concurrence  of  the  funo* 
tionaries  in  the  revision  was  never  very  sin- 
cere: it  tended  rather  to  fetter  the  work 
than  to  second  its  progress.  We  believe 
that  without  difficulty.  The  state  of  con- 
fusion into  which  the  legislation  was 
plunged,  had  concentrated  the  monopoly  of 
its  formation  in  the  hands  of  certain  adepts. 
The  propagation  of  the  knowledge  of  the 
laws  by  means  of  a  clear  and  methodical 
arrangement,  became  as  formidable  to  them 
as  the  divulging  of  the  solemn  judicial  forms 
was  to  the  Patricians  of  Rome.*  We  may 
aldo  conceive  the  instinctive  repugnance  of 
functionaries,  gently  vegetating  in  official 
routine,  towards  every  thing  which  is  re- 
form, amelioration,  or  advancement.  Hiese 
petty  interests,  fortified  by  petty  riv«Jry, 
and  petty  rancour,  formed  a  league  l>oth 
noisy  and  numerous.  Every  means  was  set 
at  work  to  bring  the  Digest  into  discredit : 

a  By  Cneius  Flavins,  the  Scribe  of  Appius 
Claudius,  ID  the  year  of  the  City  449.  "  CivUc 
jus  repositum  io  penetnJibus  Pontificum  evul- 
gavit,  Fastosque  circa  forum  In  Albe  pro- 
posuit,  ut,  quomodo  lege  agi  posset^  sciretar/* 
(Li».  lib.  9,  c.  46.) 

"  Inventus  est  acriba  quidam,  Cn.  Flavius, 
qui  comicum  oculoa  confixerit,  et  singulis  die- 
bus  ediscendos  Fastos  populo  proposuerit,  et 
ab  ipsis  camia  Juritconsultis  eorum  saplentim 
comptlarit."    iCie.  pro  MurenU,  #- 11.) 

**  Quid  ergo  protecit  (Flavins)  quod  pro- 
tulit  Fastos?  OcculUtam  putant  c^uodam 
tempore  islam  tabulam,  ut  Dies  a^endi  peter- 
entur  a  paucis.  Nee  vero  pauci  sunt  auc- 
tores,  Cn.  Flavium,  Scribam,  Fattps  protulisse, 
actiouesque  composuiss^.''  {Cic,  ad  Atticum, 
e.)'^TraMktyr. 
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vlbdit  volumes  TTCre  written  to  point  out  its 
erron.  Attempts  were  also  made  to  shew 
timt  its  authors  had  exceeded  their  powers, 
and  invaded  the  province  of  the  legislator, 
by  subfltitating  tiieir  wiU  for  that  of  the 
law. 

The  attacks,  however,  gave  vray  before 
the  immovable  vnR  of  tbie  Emperor,  and 
the  Digest  in  its  original  state  is  henceforth 
-in  full  force.  In  fiict,  to  what  could  the 
eensore  apply  ?  Was  it  either  omissiona  or 
innovations  ?  We  think  that  the  authors  of 
the  Digest  will  have  the  candour  to  allow 
Chat  some  provisions  may  have  escaped 
them,  and  some  othen  under  their  hands 
may  have  assumed  a  new  aspect.  But  ad- 
mitting  these  inaccuracies  to  exist,  can  they 
counter-balance  the  immense  advantages  of 
a  regular  legislation  ?  Must  we  reject  the 
ancient  order  of  things,  and  return  to  that 
chaos  in  which  but  lately  memory  and  rea- 
son alike  were  lost !  The  opponents  of  the 
Digest  do  not  dare  openly  to  express  such 
a  wish,  and  they  can  propose  nothing  else 
in  its  place ;  and  those  are  undoubtedly  the 
.grave  consideratioDS  which  have  insured  to 
tiie  Digest  so  splendid  a  triumph.  It  is 
mu<^  better  that  something  useful  should 
have  been  omitted,  if  at  that  price  we  have 
been  freed  from  a  heap  of  useless  laws.^ 

We  now  oome  to  state  the  contents  of 
the  Digest. 

The  title  of  it  is,  "  The  Digest^"  of  the 
Russian  Empire,  compiled  by  order  of  the 
Emperor  Pavloviick,'*  It  is  divided  into 
fiooks,  those  books  into  Parts,  and  those 
parts  into  Regulations,  or  rather  particular 
Codes,  according  to  the  different  matters  of 
legislation,  whether  civil  or  administrative. 
lliere  are  thirty-five  of  these  Codes.  The 
inferior  divisions  are  titles,  chapters,  sec- 
tions, and  several  subdivisions.  Eight  of 
them  have  appeared,  containing  the  follow- 
ing bf>^>df> : 

Plxst,  Organic  Statutes,  forming  three 
volumes. 

Secondly,  provisions  as  to  Prestaiiimi^ 
m  one  volume. 

niiT^y,  regulations  as  to  Finance,  in 
lour  Tolumes. 


^  This  appears  to  have  been  the  opinion  of 
Justinian ;  for  in  the  pr^fkce  to  the  Pandects 
(1»  8. 17)  he  says,  *'  Multo  sane  mehus  paucis 
quibusdam  idoneis  privari,  quam  multis  inuti- 
fibus  pr&egravari."    Tramlatwr. 

^  I  have  translated  the  word  Snod  as  "  Di- 
gest," that  being  the  word  which  will  by  itself 
best  express  its  meaning.  The  word  means 
^  a  collection  of  Go-ordinate  and  obligatory 
laws."    TrmuktifT.  , 


fourthly,  as  to  the  state  of  Persons,  in 
one  volume. 

Fifthly,  Civil  Laws,  in  one  volume. 
Sixthly,  regulations  as  to  Public  Eco- 
nomy, in  two  volumes. 

Seventhly,  regulations  as  to  Interior  Po- 
lice, in  two  volumes. 
Eighthly,  Penal  Laws,  in  one  volume. 
The  whole  together  form  fifteen  volumes. 
At  the  commencement  of  the  first  book 
are  the  fundamental  laws  of  the  Empire. 
They  concern  the  prerogative  of  the  su- 
preme autocratic  authority,  the  order  of 
succession,  the  regency,  the  accession  to 
the  throne,  the  oath  of  allegiance,  the  co- 
ronation, the  established  rdigion.  These 
laws  also  regulate  the  exerdse  of  the  legis- 
lative power,  the  formation,  promulgation, 
and  interpretation  of  the  laws,  their  effect 
and  repeal.  This  species  of  charter,  to 
which  are  attached  the  laws  regulating  the 
imperial  family,  distinguished  by  a  different 
paging  and  type,  is  not  introduced  into  the 
body  of  the  Digest. 

The  first  book  is  divided  into  three  parts : 
the  first  sets  forth  the  organic  laws  of  the 
state ;  the  second  contains  the  constitutional 
laws  of  the  governments ;  the  third  treats 
of  agents  and  persons  eo^loyed  in  the  ad« 
ministration. 

This  division  may  be  very  applicable  to 
Russia ;  but  in  order  to  render  it  intelligible 
to  our  readers,  we  shall  explain  more  par- 
ticularly the  administration  and  judicial 
machinery  of  Russia.  The  formation  of  it 
is  somewhat  similar  to  that  of  France.  In 
Russia,  as  in  France,  there  are  superior 
authorities,  central  authorities,  department- 
al authorities,  and  local  authorities. 

The  superior  authorities  are — 

First,  the  Council  of  the  Empire. 

Secondly,  the  Committee  of  Ministers. 

Thirdly,  the  Senate,  which  is  at  the  same 
time  a  judicial  authority,  with  its  depen- 
dencies, the  Chamber  of  Nobles,  and  the 
Depositary  of  the  Charters  of  the  State. 

Fourthly,  the  Sacred  Synod. 

The  central  administration  is  performed 
by  the  Ministers.  If  we  understand  by 
the  word  "  Ministry,"  authorities  the  scope 
of  whose  power  extend  throughout  the 
state,  parallel  to  each  other,  and  deriving 
their  power  from  the  supreme  power,  there 
are  twelve  ministers  in  Russia.  They  are 
the  Ministers  of  Finance,  Interior,  Public 
Instruction,  Central  Administration  of  Pub- 
lic Works,  Central  Administration  of  the 
Ports,  Control  of  the  State,  Justice,  Chapter 
of  the  Imperial  and  Royal  Orders,  the  Im- 
jperial  House,  Foreign  Affairs,  War,  Mfi^ 
[rine. 
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Provisiona  on  the  four  Idst  miiiistries  have 
not  been  introduced  into  the  Code. 

The  administzalioa  of  the  provindal  go- 
▼emment  is  vested  in  a  regency,  for  matters 
purely  administrative,  and  of  police  ;  and  in 
•a  Chamber  of  Finance.  Justice  is  adminis- 
tered by  Courts  of  Conscience,  a  species  of 
Court  of  Reconciliation,*^  the  civil  and  cri- 
minal tribunals.  In  an  inferior  degree,  the 
same  mode  is  adopted  in  the  districts  of 
each  government.  There  is  also  an  insti- 
tution similar  to  the  Prussian  Pupillary 
College,  entitled  *'  The  Tutelage  of  the 
Nobility." 

The  local  authorities  are  of  two  sorts ; 
Municipal,  which  are  subdivided  into  Ad- 
ministrative, exercised  by  the  Mayor ;  and 
Judicial,  exercised  by  three  species  of  func- 
tionaries:  and  Comm^cin/.  These  latter, 
•to  whom  recourse  must  be  had  by  tenantry 
of  the  state  domains,  that  is  to  say,  of  one 
qtiarter  of  the  territory,  have  been  sponta- 
neously introduced  by  several  proprietors 
on  their  vast  domains. 

The  complaints  most  generally  made 
against  the  administration  of  the  law  in 
Kussia,  are  directed  against  the  instability  of 
their  decrees.  There  is  in  fact  in  Russia  no 
Court  of  last  resort.  In  the  ordinary  way,  the 
last  appeal  is  to  the  Senate,  deciding  in  the 
section  liaving  the  care  of  the  appesds ;  and 
it  is  only  in  certain  excepted  cases  that  the 
affair  is  taken  before  the  general  assembly 
with  the  sections  united.  The  principle, 
that  all  justice  emanates  from  the  Sove- 
reign, finds  a  rigorous  application  in  Russia. 
The  prince  is  there  literally  the  supreme 
dispenser  of  justice.  The  decree  of  the 
General  Assembly  even  may  be  called  in 
question  by  a  petition  to  the  Throne.  It 
is  then  examined  in  the  Senate,  with  an- 
other selection  of  its  members,  or  in  the 
Council  of  the  Empire,  and  then  the  judg- 
ment is  quashed,  all  the  proceedings  are 
annulled,  and  a  repleader  awarded.  At 
other  times  (for  there  can  be  no  invariable 
principle  in  the  exercise  of  such  a  preroga- 


«*  Correctly  speakin/Br,  the  principle  is  not 
recognized  in  Kussia,  that  every  proceeding 
introductive  of  le^al  steps  ought  to  be  preceded 
hv  an  attempt  at  reconciliation.  The  Court  oi 
Cionscicnce  only  interferes  by  consent  of  both 
parties.  If  it  succeeds  in  reconciling'  them, 
the  proceeding  has  the  effect  of  a  judicial  de- 
cision ;  if  not,  the  judicial  discussion  takes 
place.  The  obligatory  attempt  at  reconcilia- 
tion takes  place  amoug  the  miners,  the  go- 
vernment serfs,  and  the  civil  list,  the  inha- 
bitants of  the  Co&sack  countries,  Caucasus,  and 
•Oeorgia.       v  • 


tive)  the  Sovereign  is 
nooncing  the  decree*  This  decree  is  also 
capable  of  being  retracted.  There  are  even 
cases  in  which  during  .a  litigation  two  or 
three  ukases  may  be  pronounced,  lliefle 
cases  are  no  doubt  raze.  Bat  it  is  anffideflt 
that  tiiere  utey  be  aoch  tiungs,  in  order  to 
throw  confusion  into  numerous  afiairs,  and 
to  render  an  irrevocable  sentence  illusory. 

The  second  book  treats  of  preskUiioms, 
They  are  divided  into  personal  and  real. 
To  the  first  belong  the  recruiting  the  army ; 
to  the  latter,  statute  labour  and  rural  servi- 
tude, keeping  up  the  ports,  repairing  the 
roads,  the  cantonment,  conveyance,  and  sup- 
ply of  the  troops. 

iTo  6e  continued']. 


NEW  BILLS  IN  PARLIAMENT. 


LITERARY  PURLICATIONS. 

This  is  a  bill  intituled,  *'  An  Act  for  prevent- 
ing the  Publication  of  Lectures  without  con- 
sent." 

The  preamble  recites,  (in  the  same  terms  as 
the  previous  Copyright  Acts)  that  "  Printers, 
Publishers,  and  other  persons  have  frequently 
taken  the  liberty  of  printing  and  publishing 
Lectures  delivered  upon  divers  subjects  without 
the  consent  of  the  Authors  of  such  Lectures, 
or  the  persons  delivering  the  same  in  public,  to 
the  great  detriment  of  such  Authors  and  Lec- 
turers." 

The  proposed  enactments  are  as  follow : 

1.  That  from  and  after  the  1st  day  of  Sep- 
tember 1835,  the  auihor  of  any  lecture  or  lec- 
tures, or  the  person  to  whom  he  hath  sold  or 
otherwise  conveyed  the  copy,  thereof,  in  order 
to  deliver  the  same  in  any  coliegCi  school, 
seminary,  institution,  or  other  place,  or  fdfe* 
any.  other  purpose,  shall  have  the  sole  right 
and  liberty  of  printing  and  publishing  such 
lecture  or  lectures;  and  that  if  any  person 
shall,  by  taking  down  the  same  in  short,  hand 
or  otherwise  in  writing,  or  in  any  other  way, 
obtain  or  make  a  copy  of  such  lecture  or  lee- 
lures,  or  any  part  thereof,  and  shall  print  or 
lithograph,  or  otherwise,  copy  or  publish  the 
same,  or  cause  the  same  to  be  printed,  litho- 
graphed, or  otherwise  copied  or  published 
without  leave  of  the  author  thereof,  or  the  per- 
son to  whom  the  author  thereof  hath  sold  or 
otherwise  conveyed  the  same,  and  every  per- 
son who,  knowing  the  same  to  have  been  printed 
and  puOlished  tcUhuut  such  comeni  shall  acU, 
pablish  or  expose  to  sale,  or  cause  to  be  ^Id, 
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fwUlaked  or  exposed  to  sale,  any  such  lecture 
or  lectures,  or  any  paru  thereof,  shall  forfeit 
such  printed  or  otherwise  copied  lecture  or 
lectures,  or  parts  thereof,  together  with  one- 
penoy  for  every  sheet  thereof  which  shall  be 
founa  in  his  custody,  either  printed,  lithograph- 
ed, or  copied,  or  printing,  lithographing,  or 
copYipg,  published  or  exposed  to  sale.  Contrary 
Co  the  true  intent  and  meaning  of  this  act,  the 
one  moiety  to  his  Majesty,  his  heirs  or  succes- 
sora,  and  the  other  moiety  thereof  to  any  per- 
son  who  shall  sue  for  the  same,  to  be  recovered 
in  any  of  his  Majesty's  Courts  of  Record  in 
ff^eumin$ter,  by  action  of  debt,  bill,  plaint,  or 
iaformation,  in  which  no  wager  of  law,  essoi^^n, 
prinlege,  or  protection,  or  more  than  one  im- 
parlance, shall  be  allowed. 

2.  That  any  printer  or  publisher  of  any 
newspaper  who  shall,  without  such  leave  as 
aforesaid,  print  or  publish  in  such  newspaper 
any  lecture  or  lectures,  or  any  part  thereof, 
shall  be  deemed  or  taken  to  be  a  person  print- 
luf^  and  publishmg  without  leave,  withm  the 
provisions  of  this  act,  and  liable  to  the  aforesaid 
torfeicures  and  penalties  in  respect  of  such 
piinting  and  publishing. 

3.  That  no  person  allowed  for  certiun  fee 
and  reward,  or  otherwise,  to  attend  and  be 
present  at  any  lecture  delivered  in  any  pUce, 
shall  be  deemed  and  taken  to  be  licensed  or  to 
have  leave  to  pilnt,  copy,  or  publish  such  lec- 
tures or  any  part  thereof,  only  because  of 
having  leave  to  attend  such  lecture  or  lec- 
tures. 

4.  That  nothing  in  this  act  shall  extend  to 
prohibit  an^  person  from  printing,  copying, 
and  publishmg,  any  lecture  or  lectures,  which 
have,  or  shall  have  been  printed  and  published 
with  leave  of  the  authors  thereof,  or  their  as. 
signees,  and  whereof  the  time  hath  or  shall 
have  expired  with  the  sole  right  to  print  and 
publish  the  same  given  bv  an  act  passed  in  the 
8th  year  of  the  reign  of  Queen  Anne,  intituled 
"An  Act  forthe  Encouragement  of  Learning,  by 
vesting  the  Copies  of  Printed  Books  in  the  Au- 
thors or  Purchasers  of  such  Copies  during  the 
time  therein  mentioned ;"  and  oy  another  act 
passed  in  the  44th  year  of  the  reign  of  King 
George  the  dd,  intituled,  "  An  Act  to  amend 
the  several  Acts  for  the  Encouragement  of 
Learning,  by  securing  the  Copies  andCopyright 
of  Printed  Books  to  the  Authors  of  such  Books 
or  their  Assignees." 

5.  That  nothing  in  this  act  shall  extend  to 
any  lecture  or  lectures,  in  the  printing,  copy- 
ing, or  publishing  any  lecture  or  lectures,  or 
any  parts  thereof,  which  shall  be  delivered  in 
any  place  not  licensed  by  law  for  such  pur- 
pose, and  of  the  delivery  of  which,  notice  in 
writing  shall  not  have  been  given  to  two  jas- 
tices  living  within  five  miles  from  the  place 
where  such  lecture  or  lectures  shall  be  de* 
Mvered,  two  days  at  the  least  before  delivering 
the  same.* 


UEN  ON  PROPERTY  CONVEYED 
FOR  AN  ANNUITY. 


^  *  This  appears  to  be  a  very  singular  provi- 
sion,—eomug  from  a  Patron  of  Literature  and 
Uberality!— Ed. 


Sir  Edward  Sugden,  in  his  Treatise  on  Yen- 
dors  and  Purchasers,  2  vol.  p.  65, 9  edit,  after 
noticing  the  various  cases  relating  to  lien  in 
respect  of  unpaid  purchase  money,  observes, 
''Upon  the  whole,  therefore,  it  seems  quite 
clear,  that  taking  a  covenant  bond  or  note  for 
the  purchase  monev,  or  any  part  of  it,  will  not 
discharge  the  veudor*s  equitable  lien  on  the 
estate ;  and  it  seems,  that  the  same  rule  must 
prevul  although  the  estate  is  sold  for  an  nn- 
nuiiyy  and  a  covenant  bond  or  note  is  taken 
for  securing  the  payment  of  it.'*  In  support 
of  the  latter  part  of  his  proposition,  the  learned 
Author  refers  to  the  case  of  Tnrdiffe  v. 
Scrughan,  1  Bro.  Ca  Ch.  423 ;  which  appears 
to  be  a  clear  authority  in  favor  of  it.  The  case 
otMackreth  v.  Summons,  15  Ve«.  329,  if,  how- 
ever,  referred  to,  as  being  a  contrary  decision ; 
but  on  close  investigation  of  that  case,  it  will 
be  found,  that  Lord  Eithn  admitted  the  rule 
established  by  the  case  oiTurilifft  v.  Scrughitn, 
but  considered  that  under  the  particular  cir- 
cumstances, the  vendor  had  waived  his  lien. 
In  p.  341,  Lord  Eltion  states  the  principle  to 
be,  "  that  the  lien  exists,  unless  an  intention, 
and  a  manifest  intention,  that  it  shall  not  exist 
appears;"  and  he  then  observes,  with  reference 
to  the  case*  under  consideration,  that  "  the 
questions  are  first,  supposing  the  lien  would 
have  existed,' as  to  the  gross  sum,  the  debt  due 
to  Manners,  and  the  annuitiee,  or  their  value; 
whether  the  circumstances  of  silence  as  to  the 
debt  and  the  indemnity  taken  against  the  nn- 
nuitiee,  tthich  «  very  impartantf  amount  in 
equity  to  evidence  of  a  manifest  intention  to 
abandon  the  lien."  After  noticing  several  cir- 
cumstances in  the  transaction  (p.  351-2), 
evincing  an  intention  that  there  should  not  be 
a  lien  in  respect  of  the  annuities :  he  further 
observes,  that  **  Lord  Cemden'e  opinion  (in 
Tardiffe  v.  Scrvghnn),  seems  to  have  been, 
that  the  mere  circumstance  of  an  estate  given 
in  consideration  of  an  annuity,  with  a  bond, 
would  not  prevent  the  lien;  and  so  under- 
standing it,  I  cannot  bring  my  mind  to  the 
conclusion,  that  it  is  an  authority  which  ought 
to  lead  me  to  determine,  that  with  reference 
to  these  annuities,  there  is  a  lien  either  for  the 
original  value  or  the  further  payments,  which 
may  or  may  not  become  due.'* 

It  is  manifest,  that  Lord  Eldon  did  not  in- 
tend to  impeach  Lord  Camden* s  decision,  for 
in  addition  to  the  expressions^  above  quoted^ 
in  adverting  to  another  point  in  the  case,  he 
(Lord  Eldon)  states  the  ground  of  his  conclu- 
sion to  have  been,  that  "  the  party  did  not 
mean  to  have  a  lien  with  regard  to  the  annui- 
ties ;"  or  in  other  words,  that  a  manifest  in« 
tendon  appeared,  that  there  should  be  no  lien. 

The  case  of  IVinter  v.  Lord  jlneon,  1  Sim. 
&  Stu.  434,  arose  upon  an  agreement,  provid- 
ing for  the  payment  of  the  purchase  money  at 
the  purchaser's  death,  with  interest  in  the 
mean  time  ;.and  it  was  held,  that  no  lien  exist- 
ed ;  but  tUs  decision  was  afterwards  reversec^ 
X4 


388      Lwm  on  Property  cofweyedfor  m  Anvmly.^Ptojpmii  for  aboUsU^  Bribery. 


by  Lord  LynMvni^  3  Rass.  492.  In  giving 
jiidgroenty  Lord  LynHhurtt  referred  to  the 
general  principle  laid  down  by  Lord  Eldon,  in 
Markrein  v.  Jsymmons,  a^d  decreed  that  the 
lien  did  exist,  from  the  circumstances  that  there 
was  no  agreement  for  the  extinguishment  of 
the  lien,  and  that  there  was  nothing  in  the 
transaction  leading  to  a  clear  and  manifest  in- 
tention that  such  was  the  intention  of  the 
parties. 

In  the  case  of  Clarke  v.  Royie,  3  Sim.  499, 
the  seller  conveyed  an  estate  in  consideration 
of  the  covenants  of  the  purchaser  to  pay  an 
annuity  daring  the  seller's  life,  and  a  gross 
sum  in  case  of  his  marriage ;  and  the  Vice- 
l/*hancellor  (Sir  Laneeioi  SAadieeil)  decided, 
that  no  lien  existed  in  respect  of  the  annuity 
«r  the  gross  sum.  He  is  reported  to  have 
stated  that  Lord  EltUm,  in  Mackreth  v.  Sym- 
vions,  expressly  overruled  the  decision  in  Tar- 
fliffe  v.  Scrughan ;  and  that  the  case  in  ques- 
tion was  decided  by  the  authority  of  fFinter  v. 
Fjord  j4nson,  in  which  case  the  decision  of  the 
Master  of  the  Rolls  had  not  then  been  re- 
versed. The  report  of  this  case  is  very  im- 
perfect. 

The  case  of  Parroii  v.  Sweetland,  which 
was  beard  at  the  Rolls  hi  July  1834,  arose 
upon  a  conveyance  made  in  consideration  of 
3000/.  "  advanced  or  secured  or  agreed  to  be 
advanced  or  secured/'  and  a  receipt  was  in- 
dorsed on  the  conveyance/or  a  bona  far  3000/. 
0$  the  coHsidernthn.  By  the  bond,  the  pur- 
ciiaser  secured  the  payment  of  an  annuity  to 
the  vendor  and  her  intended  husband  during 
their  lives,  and  a  gross  sum  in  certain  events. 
The  Master  of  the  Rolls  (Sir  John  Leach)  de- 
cided that  the  estate  was  exonerated  from  all 
lien  in  respect  of  the  monies  secured  by  the 
bond ;  ana  on  appeal,  this  decision  was  affirm- 
ed by  the  Lords  Uommissioners,  Sir  L.  Shad- 
veii  and  Mr.  Justice  Botanauet,  In  giving 
judgment.  Sir  L.  Shadwell  (leclared  tbat  the 
report  of  the  case  of  Clarke  v.  Royle  was  in- 
correct ;  that  he  decided  tbat  case  without  any 
reference  to  the  case  of  fFinter  v.  Lord  Anson  ,* 
and  that  the  sole  ground  of  his  decision  was, 
that  the  conveyance  was  made  in  consideration 
of  the  covenants :  and  in  affirming  the  decision 
of  the  Master  of  the  Rolls  in  Parrott  v.  Sweet- 
land,  he  stated  that  it  appeared  to  him  that 
the  conveyance  was  made  in  consideration  of 
the  bonds  that  the  parties  did  not  contemplate 
any  further  sectuity,  and,  therefore,  that  the 
lien  did  not  exist. 

It  should  be  observed,  that  neither  of  the 
decisions  of  Sir  L.  Shadwell  infringes  the  ge- 
neral rule  before  stated ;  and  although  it  may 
be  doubted  whether  the  particular  circum- 
stances in  the  cases  of  Clarke  v.  Royle  and 
Parrott  v.  Sweetland^  justified  the  making 
them  exceptions  to  the  rule,  especially  after 
the  numerous  decisions,  that  the  taking  a 
bond,  covenant,  or  note,  does  not  affect  a 
vendor's  lien  in  respect  of  unpaid  purchase 
money,  yet  it  seems  quite  clear  that  the  prin- 
ciple remains  unaltered.  These  observations 
cannot  therefore  be  better  concluded  than  with 
the  emphatic  expression  of  Lord  Eldo9i^  **  that 


the  lien  esbts,  unless  an  inteatioii,  and  a  i 
nifest  intention,  that  it  shall  not  exist,  mp- 
pears."  ^  W.  G.  C. 


NEW  PROPOSAL  FOR  AB0U6HING 
BRIBERY  AND  CORRUPTION. 

Sir, 
Not  having  sufficient  conftdeace  in  any  Effl 
which  has  yet  been  brought  into  parliament, 
for  doing  away  with  bribery  and  corruption,  I 
now  forward  you  the  draft  of  such  a  bill  as  wiil 
no  dvubt  abolish  that  crime,  and  at  the  same 
time  make  every  member  who  ^rill  after  its 
passing  have  a  seat  in  tbat  house,  feel  lumself 
a  truly  patriotic  person,  as  he  can  only  be  there 
according  to  his  powers  of  washing  away  more 
of  the  national  debt  than  his  less  fortunate 
competitor.  Copies  of  the  Bill,  through  yoiir 
Work,  will  no  doubt  speedily  find  their  way  W> 
the  Treasury,  and  save  farther  trouble  on  thio 
head.  W.G. 

BILL  FOR  TUB  ABOLITION  OF  BRIBERY  A!90 
CORRUPTION. 

[The  ufords  in  Italic  are  proposed  to  be  m* 
serted  in  Committee.'] 

Whereas  it  is  expedient  to  take  effectaal 
measures  for  correcting  divers  abuses  tbat  have 
long  prevailed  in  the  choice  of  members  to  senre. 
in  the  Commons  Howe  of  Parliament,  be  it 
therefore  enacted  by  the  King's  most  excellenl 
Majesty,  by  and  with  the  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Comtuons,  ia 
this  present  Parliament  assembled,  that  fftaaa 
and  after  the  \st  dap  of  January,  1836,  all  ex- 
clusive right  or  pnvilege  enjoyed  by  any  per-, 
son  or  persons  whatsoever  to  vote  in  the  elec- 
tion of  a  member  or  members  to  serve  in  any 
future  Parliament,  shall  absoliHely  cease  and* 
determine. 

2.  And  be  it  enacted,  that  at  all  future  eleo-« 
tions  for  the  choice  of  any  member  or  mem« 
bers  to  serve  in  any  future  Parliament,  the 
mode  of  election  pursued  shall  be  as  follows : — 
each  candidate  who  shall  have  been  proposed) 
and  seconded,  and  who  shall  have  demanded 
a  poll,  shall  upon  the  day  proposed  for  such, 
poll,  before  the  hour  of  ten  o*clock  ia  th& 
morning,  deliver  unto  the  returning  officer  one 
or  more  boxes  or  chests  with  the  name  of  such: 
candidate  painted  thereon  in  l^ble  letters^, 
and  that  in  the  lid  or  other  pi^rt  of  such  box  or. 
chest,  there  shall  be  cut  a  hole  sufficiently, 
large  to  admit  of  the  dropping  therein  of  ail 
kinds  of  the  current  coins  of  the  realm,  and* 
that  at  the  same  time  suck  box  or  chest  shall 
be  provided  with  such  an  apparatus,  that  the 
returning  officer  may  be  enabled  to  attach  his 
own  particidar  lock  thereto. 

3.  And  be  it  enacted,  that  the  returning 
officer  shall  upon  the  receipt  of  all  such  boxes 
or  chests  as  may  be  so  tendered  as  aforesaid, 
and  after  fixin||r  ||is  lock  thereto,  place  the  same 
in  some  conspicuous  and  accessible  pprtion  oc 
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or  aBowihe  suae  lo 
tpuUition  to  be  appoint- 


poKtod&Qf  the 

bp  carried  romid  by  a 

ed  for  that  pur|MMe. 

4.  And  be  it  enacted,  tbat  the  mode  of 
▼oting  shall  be  by  patting  money  into  the  box 
or  chest  ol  such  candidate,  at  aflf  penom  (man, 
wwn«a»or  ekiU^)  shall  wish  to  be  chosen  as 
member,  or  memben. 

6.  And  he  it  enacted,  that  after  such  boxes 
or  chests  shall  have  so  remained  open  to  voten 
for  the  space  of  twelFC  hours,  the  same  shall, 
in  the  presence  of  all  the  candidates,  or  per- 
sona appointed  on  tiieir  behalf,  be  opened  by 
the  retaming  oifieer,  i^o  on  the  follosving  day 
shaU  pnblic^  dechure  in  whose  box  or  chest 
the  largest  sum  of  money  has  been  found,  and 
such  person  shall  thereupon  be  declared  to  be 
diihr-Mecifid. 

6.  And  ho  it  enacted,  that  immediatdy 
such  dedaralioM  shall  be  made^  the  returning 
officer  shall  thereupon  cause  all  the  boxes  or 
chcsta  which  have  been  so  sent  unto  him  for 
the  purposes  aforesaid,  to  be  sealed  up,  and 
directed  with  the  contents  thereof  to  his  Ma- 
jesty's Chancellor  of  the  Exchequer. 

7*  And  be  it  enacted,  that  upon  receipt 
of  the  contents  of  9uch  boxes  or  chests,  the 
Chancellor  of  the  Exchequer  shall  place  the 
same  to  the  credit  of  the  Sinking  Fund, 
'S.  And  be  It  enacted, '  that  this  act  may 
be  altered  or  amended  during  the  present  ses- 
sion. 


/      SELECTIONS 
FROM  CORRESPONDBNCB. 

No.  CVIL 


BXl£^KO  A  C0RP8K  FOR  DEBT. 

Sin, 
Having  haely  been  engaged  in  a  case  where 
a  corpse  was  attempted  to  be  detained  on  a 
writ  of  capitu,  in  order  to  compel  the  friends 
to  pay  the  debt,  I  hare  avuled  myself  uf  the  op- 
portunity to  state  the  law  on  that  subject,  which 
IS  forcibly  laid  down  by  Lord  Ellenborough, 
in  Jonet  T.  AMttrton,  4  East,  460  and  465, 
where  he  states,  **  To  seize  a  dead  body  upon 
any  sueh  pretence  would  be  centra  bona  mores, 
and  an  extortion  on  the  relatives.  It  is  con- 
trary to  every  principle  of  law  and  moral  feel- 
ing ;  such  an  act  is  revolting  to  humanity,  and 
illegal,  and  therefore  any  promise  extorted  by 
the  fear  of  it,  could  never  oe  valid  in  law.  It 
miglit  as  Well  be  said  that  a  promise  in  con- 
sidemtion  that  one  would  withdraw  a  pistol 
from  another's  breast,  could  be  enforced 
against  the  party  acting  under  such  unlawful 
terror.''  J, 


ATTOailKYa*  STAMP  DUTIX8  AND  VU8  OP 

admission. 
Sir, 
I  constd«r  the  following  may  serve  as  an  ad- 
titioaiJ  clause  to  the  petition  inserted  (jtnie,  I 


p.  248),  being  a  €<^y^  of  fees  pahl  by  every  - 
solicitor  on  his  admission.  J. 

Taking  affidavit  of  execution  of  ar-    JS  s,  d, 
tides  from  clerk's  office  -  -    0    6    0 

Three  affidavits— of  service,  pay- 
ment of  stamp  duty,  and  service 
of  notices  -  -  '07^ 

Swearing  same  before  Judge's  clerk    0    8    0 

Order  for  admission  in  King's  Bench    110 

Admission  fee  paid  in  Court  -    0  10    6 

Admission  being  detained,  paid 
Judge's  clerk  for  taking  same 
from  his  office     -  -  -    1    0    0 

Affidavit  of  payment  of  stamp  duty 
prior  to  admission  in  Common 
Pleas      .  - 

Swearing  same       ... 

Order  for  admission 

Admission  fee        -  -  - 

Pidd  on  taking  same  from  clerk's 
office 

Affidarit  of  payment  of  stamp  duty 
prior  to  admission  In  Exchequer 

Swearing  same        ... 

Order  for  admission 

Admission  fee  paid  in  Court 

Paid  on  taking  same  from  clerk's 
office       -  -  -  . 

Affidavit  to  obtain  commission  for 
swearing  affidavits 

Swearing  same       -  - 

Recommendati(Hi  to  obtain  commis- 
sion in  King's  Bench 

Commission  ... 

Recommendation  in  Common  Fleas 

Commission  .  -  - 

Recommendation  in  Exchequer     - 

Commission  .  .  - 

Commission  in  the  Court  of  Chan, 
eery        .  .  .  - 

Commission  as  Master  Extra 

Admission  in  the  Court  of  Bank- 
ruptcy    -  -  -  -    0    6    0 
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a 
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ff 
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0 
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0- 
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I    0 

or 

0    2 

(t 

0    2 

or 
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1  12 

1 

0    2 
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1  11 
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0    2 

6 

1  12 
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1  18 

6 

9    9 

0 

Admission  as  Notary 
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OROKR  Of  ADMINISTRATION  TO  NEXT  OF    ' 
KIN. 

Next  of  kin  who  are  entitled  to  adnunistnu 
tion  in  their  reguhtf  order  :—* 

1.  The  children,  and  on  fulure  of  them^ 

2.  The  father  of  deceased,  or  if  dead, 

3.  The  mother.  . 
The  parents  are  of  the  first  degree,  but 

the  children  are  allowed  the  preference/^ 
2  BUl.  Com.  604. 
Brothers  -,  1 1  Vin.  Abr.  93. 
But  primogeniture  gives  no  right  topre- 
ferencci  Warwick  \.  Gremlte,  1  Hiill. 
Rep.  123. 
Grandfiuhers;  U  Vln.  Abr.  93.  . 

Although  they  are  both  of  the  second  de- 
gree, yet  the  brothers  shall  be  preferred; 


6. 
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UAckt  or  nephewd ;  2-Blk.  Com.  BOB. 
ThiE  ftppean  (the  grandfathers  being  pre- 
ferrea  to  nephews)  still  further  con- 
firmatory of  the  doctrine  laid  down  by 
t)  me ;  9  L.  O.  411 1  and  also  expluned 

in  my  answer  to  O.  G.'s  letter ;  €inte, 
p.  66. 
f  ^CouBins,  &c.  the  females  of  each  class  re- 
'}./•      ukctivdy^  2  Blk.  (Jom.  505. 
U   Hw  blood  is  admitted  to  the  administra- 
tion as  well  as  the  whole ;  1 1  Vin.  Abr. 
91.    A  brother  of  the  half  blood  ex- 
cludes unde  of  the  whole  blood ;  ibid. 
85. 
If  administration  is  granted  to  two,  and  one 
of  them  dieis,  the  administration  survites. 

J. 


LEGAL  ANECDOTES,  &c. 


We  extract  the  following  from  the  notes  to  the 
last  part  of  Mr.  Chitty's  General  Practice. 

Succest/ul  Pertinaeitff  of  a  Junior, — A  lead- 
ing counsel  gave  up  a  pomt ;  but  the  junior  so 
Sressed  the  argument  that  he  almost  incurred 
lie  displeasure  of  the  then  Lord  Chief  Justice 
ElienOorough,  f or  ie)VLne  and  injudicious  perti- 
nacity ;  but  at  length  Mr.  Justice  Batfley  in- 
duced the  Chief  Justice  to  oause  and  hear  the 
argument ;  after  which  the  oistinguished  Chief, 
with  that  candour  which  influences  a  great 
mind,  and  is  indispensable  in  the  due  adminis- 
tration of  justice,  publicly  avowed  that  he  had 
changed  his  opinion,  and  with  the  other  Judges 
decided  in  favor  of  the  defendant ;  upon  which 
the  bar,  wiih  a  warmth  and  sinceri^  negativ- 
ing all  supposition  of  unworthy  jealousy,  con- 
gratulated the  junior;  and  he  has  attributed 
much  of  his  subsequent  success  in  his  profes- 
sion to  the  result  of  that  particular  discharge 
of  his  duty.    3  Chitty's  Gen.  Prac.  7. 

Juitiffftnjr  Bat/.— Before  the  11  G.  4,  and  1 
W.  4,  c.  70,  it  frequently  bordered  on  the  ri- 
diculous, to  witness  two,  if  not  four  learned 
aeijeants  supporting  or  opposing  bul,  and  the 
four  Judges  almost  vying  with  each-  other  in 
acuteness  and  skill  in  endeavouring  to  elicit 
truUi  from  such  bail  with  respect  to  their  pro- 
perty or  other  matter,  and  when  it  frequently 
occurred  that  in  such  Court  the  cunning  of  the 
bail  succeeded  affunst  all  the  learning  and  ex- 
perience of  the  Judges  and  Serjeants,  and  the 
bidl  then  justified ;  but  perhaps  within  a  quar- 
ter of  an  hour  afterwards,  the  same  bail  were 
rejected,  either  by  a  different  course  of  pro- 
ceeding in  the  King's  Bench,  or  the  more  active 
inquiries  of  the  plaintiff's  attorney  and  Ids  bet- 
ter affidavits. — ^p.  12. 

Letter  before  Action, — ^An  action  on  an  at- 
torney's bUl  was  tried  before  the  then  Chief 
Justice  of  the  Common  Pleas,  Sir  James  Mant^ 
field,  and  on  a  reference  of  several  bills  of  costs 
bdng  pressed,  the  plaintiff,  an  attorney,  re- 
fused to  refer,  unless  his  charge  of  d«.  6(/.  for  a 
letter  was  previously  agreed  to  be  allowed,  but 
which  the  defendant  pertinaciously  refused; 
upon  which  the  Chief  Justice  facetiously  de- 
clared, that  rather  than  the  cause  should  not  be 


deferred,  he  would  himself  pay  the  3f.  M,,  and 
which  he  instantly  did,  whereapion  the  parties, 
ashamed  of  their  ill-judged  pertinacity,  imme- 
diately referred  the  cause  generaUy. — p.  137- 

The  wrong  F^g.^ln  alatecase  of  an  action 
by  a  surgeon  for  his  professional  charges  in 
setting  a  leg,  it  singularl^r  happened  that  tlie 
real  iNurty's  brother  nad  his  l^T  broken  about 
the  sataie  time,  and  was  attended  by  another 
surgeon,  who  had  been  paid;  and  by  mistake 
the  latter  brother  was  served  with  the  process : 
and  had  it  not  been  for  the  proof  diat  the  rmd 
party  had  in  writing  instructed  his  attorney 
to  appear,  and  that  his  left  leg  had  been  broken, 
and  that  the  ]rfaintiff  set  a  left  leg,  whereas  Uie 
other  brother's  right  le^  was  set,  the  plaintiff 
would  have  been  nonsuted. — ^p.  168. 

Retemblance  of  an  Action  to  a  Tree, — ^An 
eminent  spedal  pleader,  partial  to  fanciful  f- 
lustradons,  has  resembled  an  action  ai^ 
the  proceedings  therein,  to  a  tree: — con- 
sidenng  the  writ  or  process  as  the  root  $ 
the  declaration  as  the  stem  or  body;  the  pleas 
as  the  main  branches ;  the  replications  and  sub- 


sequent pleadings,  issues,  verdict,  and  judg- 
ment, as  the  twigs  or  ramifications;  and  the 
execution  for  debt,  damages,  and  costs,  as  the 
fruit."^.  253. 


SUPERIOR  COURTS. 


lortrjl  €ttmmMiantnr  Cavact. 

PRACTICE. — DISCOVERY. — PARTIES. 

A  partjf  obtaining  leave  from  the  Court  of 
Chancery  to  hnn^  an  action  at  iaw,  is  not 
entitled  to  file  a  bill  ff  discovery  in  aid  of 
the  action,  the  order  qf  Court  eontaimng 
no  directions  in  that  tespect, 
A  person  interested  in  the  original  suit,  and 
directed  to  defend  the  action  directed  to  he 
brought  at  law,  has  a  right  to  interfere  ta 
stop  the  bill  of  discovery,  uithaugn  not  a 
party  to  it. 
la  »  suit  instituted  by  the  sister  of  the  testa- 
tor, John  Alexander  ^«isbett,  (who  died  a  few 
days  after  attaining  his  age  of  twenty-one,) 
a^unst  his  executors,  for  the  administration  of 
his  assets,  the  usual  decree  was  made;  and 
during  the  prosecution  of  that  decree  in  the 
Master's  Office  the  testator's  widow,  having 
attained  her  age  of  twentv-one,  filed  her  biU 
for  the  same  purpose,    tfoth  suits  having  the 
same  object  were  consolidated  and  prosecuted 
under  the  same  decree,  and  Mrs.  Nisbett,  the 
widow,  obtained  an  order  giving  her  the  con-* 
duct  of  the  proc^ings  before  the  Master^ 
Mr.  Buckhardt,  a  tailor,  brought  in  a  state* 
ment  of  a  claim  as  a  creditor,  for  dresses  sup- 
plied to  the  testator  while  he  was  a  minor,  but» 
for  reasons  not  necessary  now  to  mention,  the 
claim  was  disallowed  by  the  Master.    Buck* 
hardt  omitted  to  take  objections  to  the  Mas* 
ter's  report  while  in  minutes,  but  after  the 
report  was  made,  and  before  it  was  confirmed, 
he  applied  to  the  Court  for  leave  then  to  take 
exceptions,  which  applcation  was  refused.    He 
subsequently  obtained  an  order  of  Court  for 
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asi 


leave  to  bring  ao  acdoo  at  law  aguoat  tbe 

executors  to  establish  his  claim*  and  bv  the 
sune  order  Mrs.  is^isbett  was  to  be  at  liberty 
to  defend  that  action.  Buckhardt  having  de- 
dared  against  the  executors  in  the  action  at 
law,  filled  a  bill  of  discovery  against  them  in 
Chancery  in  aid  of  his  action. 

Ut,  Wukefield,  Mr.  .^mmi,  and  Mr.  6. 
Riekanis,  moved  that  the  ral  of  discovery  be 
taken  off  the  file,  as  being  irregular,  and  con- 
trary to  the  practice  and  the  principles  of  this 
Court,  It  was  a  great  indulgence  to  the  plain- 
tiff to  be  allowed,  after  failing  to  establish  his 
claim  under  the  decree  of  this  Court,  to  bring 
an  action  at  law  for  the  purpose.  He  had 
liberty  to  prove  his  claim  at  law  as  he  might, 
but  he  had  no  title  to  the  further  dd  of  this 
Court  to  compel  the  production  of  evidence 
to  support  his  action.  The  only  foundation 
for  the  order  ^ving  him  leave  to  bring  the 
action  was,  that  he  had  a  legal  demand,  sup- 
ported by  legid  evidence,  but  was  barred  by 
the  rules  of  this  Court,  in  not  taking  his  ex- 
ceptions to  the  report  in  due  time  and  form. 
The  present  motion  was  made  on  behalf  of 
Mrs.  Nisbett,  who,  not  being  a  defendant 
named  in  Buckhardt's  bUl,  could  not  meet  it 
by  demurrer,  but  she  had  a  right  to  meet  it  by 
this  motion,  as  she  was  the  person  chiefly  in- 
terested  in  the  suit,  and  was  directed  by  the 
Court  to  defend  the  plaiptifffs  action.  This 
Court  never  permitted  a  bill  of  discovery  in 
aid  of  an  action  brought  at  law  under  its  own 
order.  Cooke  v.  Marsh  ,-*  E^  parte  Coles,  in 
re  Cote9> 

Mr.  Jacob  and  Mr.  Siuart,  eontrb.^-^The 
cases  cited  did  not  apply  to  this  case.  In 
Cooke  V.  MarsA  an  order  was  made,  on  a  peti- 
tion in  bankruptcy,  for  liberty  to  bring  an 
action  at  law,  and  special  directions  were 
given  for  the  production  of  papers,  and  not  to 
set  up  the  bankruptcy.  A  biU  of  discovery 
there  filed  in  aid  of  the  defence,  prayed  for  an 
in|onction.  until  discovery  made;  but  Lord 
£ldon  stud,  that  was  contravening  his  own 
order,  and  therefore  he  allowed  a  (kmurrer  to 
that  l>ill.  That  was  no  authority  for  taking 
this  bill  off  the  file,  on  the  motion  of  a  person 
who  was  no  party  to  the  record.  There  was 
no  precedent  for  such  an  application.  If  there 
was  any  objection  to  this  suit  it  ought  to  be 
taken  by  the  defendants,  who  might  demur, 
if  they  had  grounds  of  demurrer.  But  the  de- 
fendants on  the  record  made  no  objection  to 
the  discovery.  The  ground  of  the  motion  is, 
that  the  bill  of  discovery  u  in  contravention  of 
the  order  of  the  Court  dving  the  plaintiff  leave 
of  action,  but  not  to  file  a  bUl  of  discovery. 
But  the  plaintiff  had  an  original  right  of  action 
at  law,  antecedent  to  any  proceedings  in  this 
Court,  which  was  not  the  case  in  Cooke  v. 
Marsk,  where  the  action  was  the  creation  of 
the  order,  of  Court.  Where  the  plaintiff  has  a 
ri^ht  of  action  he  has  a  right  to  a  discovery  of 
evidence  in  support  of  it,  and  that  right  is  not 
in  this  case  fettered  by  any  directions  of  this 
Court.    A  stranger  to  this  suit,  at  all  events. 


a  18  Ves.  209. 

^  Buck'd  Cases  in  Bankruptcy,  293. 


has  norightto  be  heard  on  such  an  application 
as  this. 

Sir  C.  C,  Pepyi,  without  caDing  on  the 
counsel  in  support  of  the  motion  to  reply, 
said,  he  did  not  entertain  any  doubt  of  the 
propriety  of  the  application.  The  order  giving 
leave  to  bring  the  action  was  made  in  the  con* 
solidated  suits,  and  it  was  made  in  favor  of  a 
creditor  who  had  nO  right  without  ^t  order 
to  proceed  at  law,  after  coming  in  under  the 
decree.  By  the  same  order  nring  him  leave 
of  action,  Mrs.  Nisbett,  who  had  already  ob- 
tuned  the  conduct  of  the  proceedion  before 
the  Master,  was  also  directed  to  defend  that 
action  with  the  executors.  Mr.  Buckhardt 
deriring  his  right  of  action  from  the  authority 
of  this  Court,  had  no  right  to  prosecute  his 
clum  beyond  the  indulgence  given  Idm  by  the 
Court.  The  main  objection  to  the  motion  is, 
that  Mrs.  Nisbett  is  not  a  party  to  the  re- 
cord— to  the  bill  which  she  applies  to  be  takea 
off  the  file;  It  is  true,  she  is  not  a  party 
named  on  that  record,  but  she  is  a  party  to  the 
previous  proceedings  in  this  Court,  ana  by  the 
Court's  special  directions  she  is  to  defend  the 
action  at  law;  she,  therefore,  has  a  right  to 
interfere  here  in  respect  of  a  proceeding  which 
is  to  be  imported  into  the  coiMluct  of  the  ac- 
tion below,  in  support  of  it.  The  case  of 
Cooke  V.  Marsh  would  be  more  applicable  if 
the  defendants  to  the  action  had  fifed  a  bill  to 
stay  it,  for  that  would  be  opposing  the  order 
of  the  Court  giring  leave  to  bring  the  action. 
But  the  question  is,  whether  the  party  who  had 
leave  of  the  Court  to  bring  an  action — which 
he  could  not  bring  without  that  leave— had  a 
riffht  to  file  a  bill  of  discovery  in  aid  of  it ;  and 
whether  Mrs.  Nisbett,  who  had  the  conduct  of 
the  proceedings  here  and  below,  was  the  pro- 
pier  person  to  make  thu  motion.  He  had  no 
right  to  file  this  bill,  and  she  was  the  proper 
person  to  interfere,  as  any  admissions  by  the 
executors  might  prejudice  the  defence  and 
her  interests. 

Sir  J,  B.  Boianfuet  concurring  in  this  view 
of  the  case,  the  bdl  was  ordered  to  be  taken 
off  the  file,  and  the  costs  ,of  the  application  to 
be  paid  to  Mrs.  Nisbett^  and  also  to  the  de- 
fendants,  the  executors,  who  had  to  take  an 
office  copy  of  the  bill  and  to  appear  by  coun- 
sel on  the  motion. 

Montara  v.  HaU  and  others,  and  Buckhardt 
V.  Ford  and  others.  Before  the  Lords  Com- 
missioners, at  Westminster,  June  13th,  and 
Lincoln's  Inn,  July  4th,  1835. , 

I   e%t^tq}wc  of  Iffiaa. 

LONDON  COUBT  OP  BSQVXSTS  ACT.— 008TS. — 
BaSinSNCE. — WBIT  OP  TBIAL. 

The/het  of  a  cause  being  tried  be/ore  the 

skertfon  a  writ  of  trial,  does  not  interfere 

unth  the  defendant's  right  to  deprive  the 

plaintiff  of  his  costs  under  the  London 

Court  of  Requests  j4ct. 

In  this  case  a  rule  nisi  had  been  obtwned  on 

behalf  of  the  defendant,  to  enter  a  suggestion 

under  the  London  Courtof  Requests  Act,  (39  & 

40  G.  3,  c.  104,)  to  deprive  the  plaintiff  of  his 

costs.    The  case  had  been  tried  before  tiie  she- 

xm. 


33^ 
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On  shewtai^  catise  agafost  tliia  rule,  ft  was 
submitted  that  the  defendant's  affidA^t,  on 
Which  he  had  obtained  his  rule^  was  not  suffi- 
ciently positive.  It  did  not,  in  conformity 
^h  the  act,  shew  him  to  be  resident  in  Lon- 
^^6n'  but  merely  stated  that  he  had  a  ware- 
ikimk  and  counting-house  in  New  Broad  Street. 
"ft'th^i/ivent  on  to  state,  that  from  the  dme 
the  qausc^'  of  action  accrued^  until  the  com- 
WeiM5emiTit  of  the  suit,  the  defendant  lived 
Imd*  "resided  there,  and  that  the  defendant's 

f^  artner  and  clerk  constantly  resided  there, 
'rom  this  it  was  contended,  it  must  be  inferred, 
that  the  defendant's  counting-house  was  used 
merely  for  the  purpose  of  receiving  orders,  and 
that  tne  defenaant  himself  was  resident  out  of 
Lmdon.  The  trial  of  the  cause  badtaken  place 
before  the  sheriflf  with  the  defendant's  consent. 
The  present  application  is  too  late.  Under  all  the 
circumstances,  therefore,  this  rule  must  be  dis- 
charged. 

Per  Ccrr/am.-— -We  think  the  affidavit  suffici- 
ently shews  that  the  defendant  seeks  his  liveli- 
hood in  London^  and  that  it  is  quite  immaterial 
whether  the  cause  was  tried  before  the  sheriffs, 
or  a  judge.  As  to  the  other  objection,  there  is 
nothing  in  it.  The  present  rule  must  there- 
fore be  made  absolute. 

Rule  absolute.— Bofi(/y.  Bailey,  H.  T.  1835. 
Sxcheq. 

TAOYEIl. — MON-DSLIVKRT    OF   0»0D8. —  DA* 
MA0K8  8U8TAIKRO. — PAYMENT  INTO  COURT. 

in  «w»  aeiim  oftrwer  m»\ngfrom  the  mm- 
deliverv  o/goodi  at  a  epectjted  time,  the 
de/(Smkmi  paid  a  eum  ofmonep  into  Court, 
while  the  plaifUijf  declared  he  hadiUitained 
-     greater  damage.    The  amount  paid  in  woe 
ike  vott  price  of  the  goode,  and  it  had  been 
tahen  out  by  the  pkdniijf;  hut  evidence  wae 
also  adduced  to  ehew  that  greater  damage 
had  been  sustained.     The  Jurp,  however, 
found  fir  the  defendant;  and  on  an  appli^ 
cation  to  wtatk/e  the  verdict,  on  the- ground 
that  the  pkdfUiff  teas  entitled  to  nominal 
damages  at  lieast,  the  Court  refused  to  in- 
terfere* 
This  wag  a  motion  for  a  rale  to  set  aride  the 
verdict  in  an  action  of  trover.    The  cotmt  was 
in  tibe  usual  form 'for  taking  and  converting 
the  goods.   The  defendant,  who  was  a  carrier, 
had  paid  money  into  Co«rt,  which  it  was  con- 
tended was  suflUnant  to  cover  all  loss  or  da- 
mage sustained,  and  vi^ch  the  plaintiff  had 
taken  out  of  Court.    It  appeared  on  the  trial 
that  the  simple  foots  of  the  case  were,  that  the 
goods  ordered  had  not  been  tendered  until 
two  days  alker  the  period  specified  in  the 
agreement,  when  they  were  sent.    In  conse- 
quence of  this  delay  the  plaintifP  sustained 
considerable  damage.    It  was  then  contended, 
that  the  plaintiff  was  at  least  entitled  to  some 
damages  beyond  the  price  of  the  ^ods,  for  the 
loss  sustained  by  him ;  but  the  jury  fonnd  a 
verdict  for  the  defendant.   The  ^iut  was  now 
agun  urged,  when  it  was  submitted,  that  al- 
though no  real  recompense  was  allowed,  the 
plaintiff  was  yet  entitled  to  some  nominal  da- 
uragcs.  1 


The  Court,  however,  thought  there  was  iia 
mund  for  the  present  application.  The  goods 
had  been  tendered  within  two  days  after  the 
time  agreed  upon,  and  the  Jury  thought  the 
pldntiff  was  wrong  in  not  accepting  them. 
The  costs  ought  therefore  to  fall  upon  him. 

Rule  refused.-^^9aii#  v.  Leieli,  B.  T.  1835. 
Ezcheq. 


TltB8PA88.— VBKDICT  A0AI1I8T  ONE  OF  8ETB« 
HAL  DEFENDANTS. — ^LEAVE  TO  BNTEB  TBR* 
DICT. 

In  trespau,  when  a  verdict  was  given  agidnei 
one  only  of  several  defendants,  although  the 
evidence  applied  to  all  alike,  it  was  held, 
that  no  verdict  could  be  entered  against  the 
other  defendants,  unless  leave  to  that  effeei 
had  been  reserved. 

In  an  action  of  trespass  against  four  defends 
ants,  it  was  laid  in  two  counts  that  thev  had 
been  guilty  of  assault  and  battery,  and  also  of 
breaking  a  fishing  net  belonging  to  the  plaiii<« 
tiff.  A  verdict  was  found  for  ue  plaintiff  on 
one  count  only,  and  against  only  one  defend- 
ant, although  it  was  contend^ed  that  the  same 
evidence  applied  to  all  alike. 

A  motion  was  now  made  to  enter  a  verdict 
against  the  three  latter  defendants^  on  that 
ground,  but — 

The  Court  refused  to  entertain  the  applica-* 
tion,  as  no  permission  was  reserved  to  that 
effect. 

Rule  refused.— vS'/ar/iii^  v.  Cosem,  T.  T^ 
1835.    Excheq. 


ACTION  AffAlNST  ADMINISTRATOR.— F0R1IS» 
JUDGMENT. — FLEA  BAD,  WITHOUT  A¥BR« 
MENT  OF  NO  A88ET8. 

j^n  action  was  brought  aguimsi  am  adminle-* 
trator,  who  obtained  time  io  plead;  he  theto 
pleaded  a  Judgment  which  had  been  ob^ 
tained  since  the  delivery  of  the  declarutiom, 
but  the  plea  did  iisl  set  firth  thai  there 
were  no  assett  ultra  the  Judgment.  Th^ 
defendant  having  admitted  the  possessiott 
of  assets  since  the  eommeneement  of  the 
action^  it  was  held,  that  the  plea  was  bai^ 
and  the  Court  permitted  the  plainiif  t0 
enter  up  Judgment, 

A  rale  had  been  obtnned  to  shew  canae. 
why  the  plaintiff  should  not  be  allowed  to  sign, 
judgment  as  for  want  of  a  plea,  on  the  mund 
that  no  averment  was  maae  by  the  detendant 
of  there  being  no  assets  ultra  a  judgment  be- 
fore obtfl^ined,  and  that  the  plea  did  not  con-' 
dude  with  a  verification.  A  further  ground 
was,  that  the  defendant  had  admitted  the  pos-; 
session  of  sufficient  assets  to  satisfy  the  plain- 
tiff's demand  after  the  delivery  of  the  declara- 
tion.   Subsequently  to  this,  however,  he  had 


obtained  time  to  plead,  and  pleaded  tiie  plea 
above  mentioned.  Some  days  after  judgment 
liad  been  obtained,  which  was  subsequent  to 
the  commencement  of  the  action. 

Cause  was  now  shewn,  when  it  was  con-' 
tended^  that  although  the  plea  was  bad  in 
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*lbnn,  y«t  Aiere  Ms  bo  reason  for  suifTerlng  the 
pbuutiff  to  sign  judgment,  especially  as  there 
did  wax  appear  to  have  been  any  fraud  at- 

-  tempted.  Permission  to  amend  tne  plea  was 
appBed  for. 

It  was  contended,  conirot  that  no  favour  er 

-  indulgence  should  be  shewn  to  the  defendant. 
The  plea  was  evidently  bad,  from  the  omission 
of  tlie  averment  that  there  were  no  assets  uitra 
Ihejudgment. 

liie  Couri  thought  the  plea  was  bad,  and 
'  made  the  rule  abscHute. 
^     Rule  absolute.— A»»fr«f  y.  fF^od.    T.  T. 
1835.    Excheq. 


C08T8  OF  188 UBS  VOR  DBPBNOANT. — DRDUC- 
VMlN    FROM    FLAniTIFF'a  C08T8.-^-I»IBN  OF 

.  plaintiff's  ATTORHBT. — BXAMINATION  OF 
DBFBNO ant's  WITNB88. — COSTS. 

Im  a  ca§e  where  there  were  several  amnU  in 
the  dedarattQUt  of  which  iome  were  found 
fer  the  plaintiff  and  some  for  the  defend- 
ma,  it  teas  held,  that  the  costs  of  the  issues 
on  which  the  defendant  was  successful 
should  be  deducted  frttm  the  plaintiff  *s 
easts,  and  that  the  plaintiff^s  attorney 
should  have  a  lien  onlp  upon  the  balance  uf 
costs  coming  to  plaintiff. 

The  expenses  f^a  witness  called  for  the  pur^ 
pose  of  being  examined  onfy  on  those  issues 
where  the  defendant  was  successful,  al» 
Skemgh  auestioned  on  seme  other  points, 
should  also  be  taaed  to  the  drfendant, 

A  rule  had  been  obtuned,  calling  upon  the 

defendants  to  shew  cause  why  they  should  not 

'pay  to  the  attorney  of  the  plaintiff  a. certain 

-sum  of  money  which  the  master  had  aHowed 

to  be  set  off  on  the  taxation  of  the  defendant's 

'  attorney's  costs,  without  preiudice  to  the  plain- 

'tiff''8  attorney's  lien;    and  why  the  master 

should  not  review  his  taxation  of  the  defend- 

-  aot's  costs.    It  appeared  that  two  actions,  the 

.one  on  the  case,  and  the  other  fortrespass^ 

had  been  brought,  ho&  of  which  had  been  re- 

fenred  to  arbitration.      The  former   action 

arose  out  of  certain  inegularities  alleged  to 

hare  been  committed  in  the  course  of  several 

distresses  for  rent.    The  aibilraitaE  found  for 

the  plaintiff,  with  100/.  damages,  «pon  eleven 

Gonnta  in  the  declaration;  but  upon  twelve 

other  counts,  he  found  for  the  defendants. 

On  taxation,  the  master  taxed  the  costs  of  the 

defendants  upon  the  issnes  fonnd  for  them, 

'at  the  sum  now  sought  to  be  obtained,  and 

•that  was  dednoted  by  him  from  the  costs  taxed 

to  the  plamtiff.    tlie  result  of  the  motion 

•would  depend  upon  the  construction  given  to 

•two  rules  of  court,  one  of  whidi  du-ected  .that 

the  plaintiff  should   recover  no  costs  upon 

issnes  where  he  had  not  succeeded,  and  &at 

all  costs  vpon  issnes  found  for  the  defendant 

-should  be  deducted  from  the  plaintiff's  costs. 

•Ac  second  rule  declared  that  no  set-off  of 

damages  or  costs  between  parties  should  be 

allowed,  to  the  prejudice  of  the  attorney's  lien 

for  the  cbsu ;  but  it  idso  provided  that  inler- 

ioqttoiy  costs  awarded  to  the  opposite  party 


might  be  deducted.  Another  objection  taken 
was,  that  the  master  had  allowed  a  sum  of 
money  as  expenses  for  a  witness  called  by  the 
defendants,  who,  although  called  to  speak  only 
to  particular  counts,  where  the  defendants  had 
succeeded,  was  also  examined  on  other  points 
respecting  the  other  counts,  on  which  a  vef- 
dict  had  been  given  for  the  plaintiff.  \/^ . 

It  was  now  contended,  in  opposition  to  the 
rule  which  had  been  obtained,  that  the  master 
had  pursued  a  course  which  was  strictly  cor* 
rect.  He  had  set  off  the  costs  without  regard 
to  the  attorney's  Hen,  so  that  judgment  might 
be  entered  for  the  balance.  He  was  also  jus- 
tified in  allowing  costs  for  the  witness,  who 
although  examined  on  some  other  minor 
points,  was  nevertheless  called  to  speak  to 
narticular  facts  in  support  pf  the  issues  found 
tor  the  defendants. 

In  support  of  the  rule  it  was  submitted,  that 
the  costs  were  not  interlocutory,  and  that  the 
set-off  should  not  have  been  permitted.  With 
regard  to  the  witness  called,  his  costs  should 
not  have  been  allowed,  as  his  examination  was 
not  confined  to  the  issues,  upon  which  the  de- 
fendants were  successful.  A  case  was  cited 
where,  under  similar  circumstances,  the  costs 
of  a  witness  were  refused. 

The  Court  thought  that,  looking  fairly  at 
the  case,  the  costs  of  the  witness  were  rightly 
allowed,  as  but  for  the  introduction  of  the 
counts  on  which  the  defendants  succeeded,  he 
would  not  have  been  called.  Merely  asking 
a  few  questions  on  other  points,  was  hardly 
enough  to  warrant  his  being  looked  upon  as  a 
witness  upon  other  counts.  As  regarded  tiie 
first  objection,  the  real  question  was,  whether 
the  attorney  had  a  lien  upon  any  thing  but  the 
balance.  Some  issues  being  found  for  the 
pliuutiff  and  some  for  the  defendants,  the 
former  could  not  claim  more  than  the  balance. 
The  attorney,  therefore,  had  a  lien  only  on 
that  balance. 

Another  objection  was  now  ureed,  that  the 
master  had  made  a  greater  allowance  for 
counsel's  fees  to  the  defendants  than  was  fit  i 
and  although  more  than  one-half  the  items 
were  struck  out  of  their  costs,  a  ohsaige  was 
Biade  upon  the  plaintiff  for  taxation. 

The  Court  said,  that  with  regard  to  the 
brie£B  a  very  clear  case  must  be  made  out  be- 
fore they  could  interfore.  The  question  was, 
to  what  issues  the  greater  portion  of  fees  \ 
s^plied. 

Rule  dischsrged.-<-i?«fo  v.  Everett  cm 
otker^T.T.Xm.    Essheq. 


NONStriT* — ^NBGLIGSNCB  OF  PLAnfTrFF.— Dt* 
FBND ant's  COSTS. 

The  Court  mill  not  set  aside  a  nonsuit  obtain- 
ed  through  the  negligence  of  the  plainiiff^s 
attorney,  unless  the  plaintiff  shall  consent 
to  pay  the  expences  of  the  attendance  of  the 
defendant's  witnesses  to  try. 

Cause  was  shown  a^nst  a  rule  which  had 
been  obtained  for  settmg  aside  a  nonauit»  on 
payment  of  the  costs  of  the  day.   It  q>pemd^ 
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that  the  action  was  brought  opon  an  indemnity 
bond,  to  which  the  general  issue  bod  been 
pleaded.  The  cause  stood  eight  on  the  list, 
and  the  plaintiff's  clerk  left  the  Court  for  a 
few  minutes,  but  on  his  return  found  that  his 
cause,  with  others,  had  been  called  on,  and  a 
nonsuit  had  been  obtained  against  the  plaintiff. 
^l^^fiS^?^^  P^^  ^°  ^P^^  ^^^  merits  of  the 
^^^^fir  osL  ^cff^  by  ^^^  defendant,  that 
ihcinMSfffi*  had  issued  another  writ,  and  had 
threatened'another  action  upon  the  same  bond. 
The  defendant  had  been  in  attendance  at  the 
Court  for  several  days  with  his  witnesses,  and 
the  proceedings  of  the  plaintiff  were  evidently 
vexatious. 

The  Court  said,  that  the  rule  could  oiily  be 
granted  upon  the  agreement  of  the  plaintiff  to 
pay  the  costs  of  the  defendant's  witnesses  at- 
tending to  try.  He  must,  besides,  undertake 
that  the  second  action  should  not  be  proceeded 
with  until  the  Court  should  make  a  further 
order. 

Rule  absolute.^  ^i6iV<?  v.  Sandell,  T,  T. 
1836.    Ezcheq. 


SLANDER. — TBRDICT    FOR  PLAINTIFF. — ADD- 
.    ING   PLBA. 

j4  verdict  mth  100/.  damages^  had  been  given 
arainst  the  defendant  in  an  action  for 
dander t  the  general  issue  only  having  been 
pleaded.  An  application  was  now  made  by 
the  defendant  for  a  new  trial,  on  the 
ground  that  he  had  sufficient  evidence  to 
justify^  the  general  issue  only  having  been 
pleaded  by  mistake  qf  the  pleadtr.  The 
mistake  had  not  been  discovered  until  a  day 
before  the  trial,  when  an  application  to 
amend  the  plea  was  made  at  Nisi  Prius, 
but  refused.  It  was  held,  that  the  applica- 
tion  coM  not  be  granted,  as  the  defendant 
did  not  swear  that  he  never  used  the  words ; 
the  application  besides  came  too  late,  as  it 
had  been  pointed  out  some  months  before 
the  trial,  that  a  special  plea  was  necessary. 

In  an  action  for  slander,  a  verdict  of  100/. 
had  been  given  agunst  the  defendant,  who  had 
only  pleacfed  the  general  issue.  An  application 
was  now  made  for  a  new  trial,  on  the  ground 
that  it  was  by  a  mistake  of  the  special  pleader, 
that  the  general  issue  only  was  pleaded,  as  the 
defendant  was  pi^pared  to  justify.  The  pleader 
had  supposed  Uiat  one  plea  only  could  be 
pleaded.  The  mistake  was  not  discovered  until 
one  day  before  that  on  which  the  cause  was 
fixed  to  be  tried,  when  an  application  was 
made  at  iVifi  Prius  to  amend  the  plea,  but  re- 
fused on  the  ground  that  it  came  too  late.  A 
case  was  now  cited,  where  an  amendment  was 
permitted  to  be  made  in  the  declaration,  by 
stating  that  the  defendant  had  guaranteed  the 
pa3rment  for  certain  goods,  instead  of  an  alle- 
gation before  inserted,  that  he  had  promised 
to  pay  for  them  himself.  In  support  of  the 
present  case,  it  was  now  sworn,  that  there 
existed  guite  sufficient  evidence  to  lustify. 

The  Vourt  said,  that  the  application  to 
amend  should  have  been  made  before.    If  an 


affidavit  had  been  sworn  that  the  defendant 
never  used  the  words  imputed  to  him,  he  might ' 
have  been  suffered  to  plead  specially  upon  cer- 
tain terms ;  but  that  not  being  done,  lus  appli* 
cation  could  not  be  entertained.  It  had  oeen 
mentioned  by  one  of  the  ivitnesses  some  months 
before  the  trial,  that  the  defendant  could  not 
justify,  because  he  had  pleaded  that  the  words 
were  true ;  but  notwithstanding  this,  no  appli- 
cation was  made.  In  the  case  cited,  the 
amendment  was  merely  formal,  and  did  not 
affect  any  point  ih  the  case.  Such  an  amend- 
xfken%  as  the  one  now  proposed,  was  without 
precedent. 

Rule  refused.— A7r^  v.  Simpson,   T.  T. 
1836.    Excheq. 


WRIT. — ^AGRBBHBNT  WITH  PLAINTIFF. — NO- 
TICE.— 8BCOND  WRIT.— D18C0NTINDANCB 
OF  FIRST  ACTION. 

A  writ  had  been  issued  against  the  defendant 
upon  an  a^davitofdebt,for  the  amount  of 
several  btUs  of  exchange.  ^  On  his  qttor" 
ney  giving  an  undertaking,  however,  he 
was  not  arrested ;  and  an  ofpreement  was 
then  entered  into  by  the  plaintiffs,  that  pro^ 
ceedings  should  be  topped,  and  n^thins^ 
further  done  without  his  authority.  He 
also  promised  to  give  three  months  notice 
before  he  commenced  any  other  suit.  After 
a  lapse  of  twelve  months,  notice  wasjerved 
by  the  plaintiffs  attorney,  and  a  second 
ivrit  was  issued,  upon  which  defendamt  was 
arrested.  It  was  now  held,  upon  n  motion 
to  discharge  the  defendant  out  ^  custody 
and  to  stay  proceedings,  that  the  second 
writ  was  legally  put  infirce,  notwithstand^ 
ing  the  first  action  was  not  discontinued. 
The  defendant,  however,  was  ordered  to  be 
discharged,  upon  the  ground  of  the  notice 
not  having  been  given  by  the  plaint^,  6ui 
by  his  attorney. 

A  rule  had  been  obtained  to  shew  cause  why 
the  defendant  should  not  be  discharged  out 
of  custody,  and  wh^  proceedings  should  not 
be  stayed  in  this  action,  on  the  ground  that  a 
former  action  had  been  brought  upon  the  same 
transactions  as  the  present,  which  was  still 
pending,  as  well  as  that  nodce  of  proceedings 
had  not  been  given  to  the  defendant  accordi^ 
to  the  terms  of  an  unreement  duly  entered  into 
with  the  plaintiff.  The  agreement  stated,  that 
all  transactions  between  the  parties  respecting 
the  bills  should  remain  as  they  were,  the  ]^lain- 
tiff  having  the  power  still  to  proceed  if  he 
tiiought  fit.  It  also  prohibited  any  person  to 
proceed  to  arrest  or  molest  the  defendant  in  ' 
the  plaintifi^s  name,  without  his  further  author- 
ity; and  he  promised,  before  taking  any  fur- 
ther proceedings,  to  give  three  months  notice. 
The  agreement  also  set  aside  any  writs  that 
were  in  force  agiunst  him  on  that  account. 

Cause  was  now  shewn,  when  it  was  con- 
tended that  the  agreement,  being  without  con- 
sideration, was  nulL  It  appeared,  that  notice 
had  been  served  by  the  pltuntia^s  attorney  upon 
the  defendant,  that  furuicr  proceedings  would 
be  tokeui  mi  that  after  this,  some  time  elapsed 
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before  the  present  acdon  waa  >c9inmencecL 
Besides,  tbough  a  l>ailable  writ  was  issued  io 
the  first  action,  no  arrest  had  been  made,  as 
the  defendaDt!s  attorney  gMt  an  undertaking. 
The  writ  was  issued  sixteen  months  since. 

In  support  of  the  rule  it  was  submitted,  that 
it  was  irrefi^ular  to  commence  one  action  be- 
fore the  other  was  discontinued.  Besides,  by 
the  terms  of  the  agreement,  three  months  no- 
tice of  this  action  was  promised  to  be  given 
by  the  plaintiff,  which  had  not  been  done. 

The  Court  thought,  that  the  first  writ  having 
been  issued  so  long  ago,  and  not  having  been 
executed^  '"Ji^^^  ^  conndered  as  having  lost 
its  force.  The  terms  of  the  agreement  not 
having  been  complied  with,  however,  in  the 
particular  of  three  months  notice  being  given 
by  the  plaintiff  personally,  the  defendant  must 
be  discharged  from  custody  on  that  point. 

Rule  absolute.— Ayoeff  v.  Dunning,  T.  T. 
1835.    Ezcheq. 
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IMFBISONHBNT  FOR  DEBT  BILL. 

It  is  understood  that  this  bill,  which  is 
now  in  the  House  of  Lords,  will  be  referred 
to  a  Select  Committee,  where  we  rely  it 
will  be  rendered  less  objectionable  tiuoi  it 
is  in  its  present  shape.  There  is  much 
evidence  yet  to  be  taken,  and  several  offi- 
cial returns  to  be  made,  which  will  throw 
light  on  the  subject.  We  repeat,  that  the 
profession  can  have  no  pecuniary  interest 
in  opposing  the  bill,  but  rather  the  contrary. 
For  ^e  sake  of  their  clients,  however^  it  is 
their  duty  to  warn  the  Le^slature  against 
the  consequences  of  the  measure,  and  we 
would  uige  them  to  continue  to  do  so,  not- 
withstanding the  eappoBied  unpopularity  of 
the  opposition. 


CRANCSBT  RBFOKM. 

It  appears  that  the  present  Mimstera 
intend  in  the  next  session  to  revive  the 
plan  of  a  Chief  Judge  in  Equity^  and  the 
separation  of  the  judicial  from  the  political 
frmctions  of  the  Lord  Chancellor.  The 
Great  Seal,  it  seems,  will  for  the  present 
remain  in  the  hands  of  the  Lords  Commia* 
aonem. 


l^SS 


A»iwer$  to  QveHev.— C2ir«riet.-«JBei^0f'»  Letter  Bad* 


ANSWERS  TO  QUERIES. 


Isto  of  IxntOorlf  HtOr  Cniasit. 

ttVSBAHD  AND  WIFE. — DISTRESS.      P.  144. 

1.  It  is,  I  befieve,  laid  down  in  all  modern 
workf»  aad  sanctioned  by  a  yaridty  of  cases, 
dttt  not  ofliy  when  the  reversion  is  a  chattel 
interest,  but  eren  when  it  has  been  of  an  estate 
of  freel|<M  and  inheiitance  in  the  wife,  that 
the  hoibaDd  may  not  onW  distnun,  but  even 
flivow  for  the  rent  alone.  See  JVorM  v.  fFyard, 
2  Bttlst  233 1  Bowlet  v.  Pwre,  Oro.  Jac.  282; 
triaew.Bellent,  idem,  442;  Osdornev,  H^eU 
ieiuten,  1  Mod.  273 ;  PuUen  v.  Palmer,  3  Salk. 

M.A. 

2.  In  an  aetien  for  the  rent,  husband  and 
wife  mayjoin,  or  the  husband  may  sue  alone ; 
1  Chit.  Pi.  32,  n.  f.|  and  since  the  same  doc- 
trine is  laid  down  as  to  an  avowry  for  rent  in 
arrear  Jure  tutorUp  no  doubt  they  may  join  in 
tiiietreu,  or  not.  Gro.JaG.442.  I  Mod.  273. 
i  think  the  husband's  urnature  would  be  suffi- 
cient to  the  warrant  of  distress;  but  as  the 
wife  has  a  clear  interest,  it  might  be  better  to 
join  her  in  all  the  procee^g^s.  T.  C. 

ftsfD  0f  pro^srlv  xnfli  ConbepsiuUis. 

YBSTINO  07  IiBOACT.      P.  143. 

1st.  The  words  "  fiew  living^,''  are  held  as 
referring  to  the  period  of  makiDji^  tlie  will ; 
precluding  therefore  those  nephews  and  nieces 
bom  in  the  interval  between  that  period  and 
the  deatk  of  the  testator.  Crosley  v.  Ciare,  3 
f^wanst.  320  n. ;  Mnejf  v.  Miller,  2  Atk.  539 ; 
Blundell  v.  Dunn,  cit.  1  Madd.  433. 

2dlv.  YThere  a  class  is  defined  at  some  pe- 
riod during  the  testator's  lifetime  (as  it  is  in 
this  case),  the  subsequent  decease  of  any  of  its 
members  in  the  interval  between  the  making 
of  the  will,  and  the  testator's  death,  would  oc- 
casion a  lapse  of  their  shares  precisely  in  the 
same  manner  as  if  the  gift  haa  been  to  them 
iMmifMtim.  Allen  ▼.  Ceilew,  3  Ves.  289. 
Hi«agh  Ac  point  did  not  arise  in  this  case, 
hord  AieatUeif  expressed  a  very  decided  opin- 
ion upon  it.  The  next  of  kin  of  the  testator 
wonla  therefore  be  entitled  to  the  two  lapsed 
shares,  as  the  bequest  was  of  the  residuary 
estate.  See  Skrymihe  v.  Narthcote,  1  Swanst. 
.670;  Bagwell  V.  Dry,  1  P.  W.  700;  Pt»ge  v. 
Page,  2  P.  W.  489;  Owen  v.  (keeth  1  Atk. 
495;  Peat  v.  Chapman,  I  Ves.  sen.  542; 
Cheslyn  v.  CreuweU,  2  Ed.  123;  S.  C.  in 
Dom.  Proc.  3  B.  P.  C.  Tom.  ed.  246. 

J.  B. 


QUERIES. 


Prxctfcr. 

OftDCR  FOR  TIME. 

'  Defendant  served  a  summons  for  time  to 
plead ;  plaintiff  gave  a  consent  for  **  a  week, 
upon  the  usual  terms."    Defendant  neglected 


to  get  an  order  upon  that  consent, 
plaintiff,  1 


Can  the 
under  those  circumstances,  sign  jttdg-> 
ment  in  the  mean  time,  the  defendant  not  hav- 
ing complied  with  "  the  usual  terms  }** 

Sio. 


ftsfD  0(  propfttQ  stUr  Ciiti6ipxtutsi||. 

LBGACT.-HPBRPBTCrrr. 

A.,  the  testator,  by  his  will,  directa  his  exe* 
cutors  to  lay  out  and  invest  such  a  suflident  sum 
of  money  in  the  funds  as  will  realise  the  annual 
sum  of  500/.,  and  to  stand  possessed  thereof 
upon  the  following  trusts: — ^To  permit  and 
suffer  his  wife  B,  to  receive  the  same  daring 
her  life,  and  immediately  after  her  deeease^  to 
pay  certain  legacies,  and  subject  thereto  for 
C.  Z>.  for  life,  and  immediately  after  her  de- 
cease, to  lus  issue  absolutely,  upon  his  or  their 
attaining  the  age  of  twenty-four  years ;  but  in 
default  of  such  issue,  or  if  such  issue  die  under 
the  said  age  of  twenty*four  years,  then  to  his 
daughter  E,  F,,  upon  the  like  trusts.  At  the 
testator's  death,  the  wife  B.  and  the  son  (C  />.) 
were  living,  the  latter  of  whom  was  and  is  an 
infant,  and  unmarried.  Is  or  is  not  the  above 
bequest  void,  as  being  contrary  to  the  law 
against  perpetuities }  V. 


THE  EDITOR'S  LETTER  BOX. 


A  correspondent,  who  remarks  on  the 
length  of  the  Lancaster  Court  Report,  should 
recollect  that  it  concerns  intimately  many 
hundred  members  of  the  profesrion  resident 
in  Lancashire,  and  their  agents;  and  teft 
Lord  Abinger's  opinion  on'  Local  Courts  nmsC 
be  important  to  the  whole  profession. 

We  are  obliged  by  several  cases  and  opi- 
nions on  retuning  Counsel,  and  diall  prepare 
a  short  collection  of  these  points  as  soon  as 
we  have  sufficient  materials. 

The  communication  of  M.  shall  be  at* 
tended  to. 

The  letter  on  Attorneys*  Re-admissions  shall 
be  pidilished. 

The  historical  contribution  of  O.  B.  is  ac- 
ceptable. 

The  letter  of  Patronus  Justitiae  shall  be  In-i 
serted. 

The  Queries  and  Answers  of  J.  H.  I  wd  A^ 
have  been  received. 

Some  copies  of  the  Municipal  Corporation 
Report  remain,  of  the  limited  number  printed 
for  the  use  of  our  Subscribers. 


^tt  Utqal  <!^ii0^tlirr« 
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— —  "  Quod  miigiB  nd  Nos 

Pertioet,  et  nescire  malam  est,  agitanius. 


HOBAT. 


RECREATIONS  FOR  THE  LAW 
STUDENT. 


We  now  return  to  Phillips'  little  volume, 
to  which  we  lately  adverted ;  and  we  are 
glad  to  lay  before  our  readers  the  remain- 
ing extract  we  had  marked  for  insertion,  at 
the  present  time,  when,  perhaps,  some  stu- 
dents may  be  more  disposed  for  play  than 
work.  If  so,  we  can  now  tell  them  how 
they  may  gratify  their  fancy  in  the  most 
approved  manner. 

"  Recreations  the  most  innocent,  are 
ever  the  most  commendable ;  and,  if  so, 
oertninly  shooting,  bowling  and  angling, 
are  most  worthy  his  exercise.  The  first 
is  useful  both  in  peace  and  war }  an 
honest  pastime  for  the  mind,  and  a  whole- 
some exercise  for  the  body.  It  provides 
meat  for  the  stomach  and  stomach  for  meat. 
It  is  the  ancientest  of  any,  as  ancient  as 
Cain,  whom  some  say  Lamech  killed  with  a 
shaft,  anciently  practised  by  kings  and  em- 
perors. Witness  Zenophon,  who  saith  that 
Cyaxares,  king  of  the  Medes;  Astyages, 
his  son  Cyrus,  and  Darius,  were  skilled  in 
this  art ;  nay,  the  latter  was  so  taken  with 
it,  that  he  caused  to  be  engraved  on  his 
monument  that  he  was  exqmsite  in  shoot- 
ing. Domitian,  the  emperor,  was  so  cun- 
J^Dg^  therein  that  he  would  shoot  betwixt  a 
n»n*8  fingers  standing  at  a  distance.  It  is 
a  quiet  an4  harmless  exercise,  yet  doth  it 
^ell deserve  the  name  of  exercise:  for  it 
^  increases  strength  and  most  preserveth 
health,  being  not  violent,  but  moderate ; 
not  overlaying  any  one  with  weariness,  but 
equally  exercising  every  part  of  the  body. 
Shootmg,  saith  lK)Td  Bacon,  is  good  for  the 
lungs  and  breast.  In  a  word,  it  is  the  only 
^^ccraation  allowable  in  our  law,  and  being 
a  lawful  recreation,  is  the  most  worthy  of  a 
lawyer's  practice." 

I'his  was,  however,  written  before  the 
^^7  of  certificates  and  licenses.    To  those, 

*0,  CCLXXXVII.  I 


therefore,  who  cannot  or  will  not  shfliot,  Ve 
can  mention  other  resources. 

*'  Bowling  (saith  the  same  Lord  Bacon) 
is  good  for  the  stone  and  veins ;  and  those 
that  lead  sedentary  lives,  as  students  do,  ate 
most  subject  to  these  diseases,  therefore  doth 
in  a  manner  injoyn  our  students  exercise 
thereof,  pericuh  incumbente.  It  is  an  in- 
structor of  the  mathematics,'  an  innocent 
recreation,  doth  moderately  refresh  the  body 
and  very  much  quicken  and  sharpen  the  un- 
derstanding." 

And,  lastly,  if  our  friends  care  neither 
for  shooting  nor  bowling,  they  may  take  to 
an  amusement,  we  should  say,  peculiarly 
proper  for  the  lawyer. 

'*  Angling,  the  last,  but  not  the  worst  of 
the  three,  is  a  recreation  though  tedious  to 
some,  yet  full  of  pleasure  and  delight  to 
others ;  and  this  is  of  ancient  standing  too. 
Of  its  innocence  there  is  no  question,  our 
Saviour  himself  being  often  present  when  the 
apostles  used  the  same ;  and,  if  you  believe 
Plutarch,  Mark  Anthony,  amidst  his  won- 
derful glory,  used  angHng  as  a  principal 
recreation ;  so  harmless  a  recreation  that  it 
is  allowed  to  clergymen,  being  a  recreation 
that  invites  to  contemplation  and  quietness, 
and  used  by  them  accordingly ;  witness  Dr. 
Whittaker,  Mr,  NoeU,  and  Mr,  Perkins. 
Sir  Henry  Wotton  saith,  that  after  tedious 
study,  it  was  a  rest  to  his  mind,  a  clearer  of 
his  spirits,  a  diversion  of  sadness,  a  calmer 
of  unquiet  thoughts,  a  moderator  of  pas- 
sions, a  procurer  of  contentedness,  and  it 
begets  habits  of  peace  and  patience  in  those 
that  practise  it.  It  is  a  recreation  that  doth 
not  at  all  take  up  the  mind,  but  gives  it 
liberty  for  any  contemplation,  therefore  most 
befitting  a  student :  witness  that  angler  that 
said, 

"  My  hand  alone  my  work  can  do. 

So  1  can  fish  and  study  too." 

If  this  at  all  tempts  our  readers,  we  can, 

from  experience,  recommend  Wales,  both 

South  and  Nortli,  for  the  sport.     For  fear, 
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however,  that  the  student  should  get  too 
much  weaned  from  the  law  by  his  "deBghts," 
the  author  closes  with  the  following  admo- 
nition:— 

"  But  let  not  recreation  get  so  much 
ground  upon  him  as  to  make  him  forget 
it  is  but  a  recreation ;  let  him  not  spend  too 
much  time  therein,  but  after  some  short 
while  return  to  his  study  again,  following 
Seneca's  advice,  Quicquid  fades  cito  redi  a 
corpore  ad  animum,  ilium  diebus  ac  noctibus 
exerce  labore  tnodico  aliter  illey 

Herewith  we  take  leave  of  our  author. 


THE  PROPERTY  LAWYER, 
No.  XLVIU. 

EFFECT  OF  A  FEOFFMENT  ON  A  TENANCY  AT 
WILL. 

In  Comyn's  Digest,  Estate  (H.  6),  it  is  Iwd  down, 
that  if  a  lessor  comes  upon  the  land,  he  may 
determine  a  tenancy  at  will  in  the  absence  of 
the  lessee;  and  under  the  head  Feoffment 
(B.  7)»  it  is  stated*  that  the  livery  will  be  good 
if  the  tenant  be  only  lessee  at  will,  though  he 
dissent,  for  the  livery  shall  be  a  determination 
of  the  ^vill ;  and.see  Co.  Litt.  55,  b.  and  Dy. 
186.  These  authorities  were  acted  on  in  the 
following  case : — 

Trespass.— The  first  count  of  the  declaration 
was  for  breaking  and  entering  the  plaintiff's 
close,  Htuate  at  Whitfield,  in  the  county  of 
Gloucester,  and  ejecting  the  plaintiff  there- 
from, &c.  The  second  count  was  for  an  as- 
sault and  battery.  Pleas,  not  guiltv,  and  a 
justification  to  both  counts ;  upon  which,  how- 
ever,  no  question  arose.  (The  pleadings  were 
before  the  new  rules  as  to  pleadmgs  came  into 
operation.)  At  the  trial  before  Aldenon^  B., 
at  the  last  summer  assizes  for  the  county  of 
Gloucester,  the  only  Question  was,  whether 
the  plaintiff  was  lawfully  in  possession  of  a 
close  of  land,  inclosed  from  the  waste  by  one 
Richard  Withers,  the  father  of  the  defendant, 
Thomas  Withers.  The  indosure  from  the 
waste  had  taken  place  about  thirty  years  ago ; 
since  which  time  Richard  Withers  had  con- 
tinued in  quiet  possession  of  the  land  until 
about  six  or  seven  years  ago.  when  he  agreed  to 
sell  the  land  to  bis  son  for  the  sum  of  Sf. ;  and 
the  son  was,  in  pursuance  of  that  agreement,  put 
into  possession  :  but  onlv  a  smsSi  part  of  the 
purchase  money  was  paid.  Thomas  Withers, 
the  son,  continued  in  quiet  possession  down  to 
the  year  1831,  when  Richard  Withers,  the 
father,  not  having  been  able  to  obtain  the  re- 
mainder of  the  purchase  money,  at  the  plain- 
tiff's request,  a^preed  to  sell  him  the  land  for 
.;  and  the  plaintiff  having  pud  the  money,  a 
feoffment  was  accordingly  prepared  by  one 


Baxter,  an  attorney,  and  duly  executed  bj 
Witliers,  the  father,  and  the  plaintiff,  with 
livery  of  seisin,  indorsed.  After  the  feoffment 
was  executed,  the  attomev  of  the  feoffor  pro- 
ceeded to  the  land,  in  order  to  make  livery  of 
seisin,  for  the  purpose  of  delivering  possession 
to  the  plaintiff;  and  possession  was  accord-, 
ingly  delivered  to  him.  It  appeared  that 
shortly  before  the  parties  went  on  the  land, 
they  saw  Withers,  the  son,  upon  the  land,  but 
there  was  no  person  upon  the  land  when  they 
got  there.  The  possession  of  the  land  was  dis- 
puted by  Thomas  Withers,  the  son,  do%vn  to 
the  commencement  of  the  action.  The  jury 
found  that  Thomas  Withers  did  not  go  off  the 
land  for  the  purpose  of  giving  up  possession. 
The  learned  Judge  directed  the  jury  to  find  a 
verdict  for  the  defendants ;  but  gave  the  plun- 
tiff  liberty  to  move  to  enter  a  verdict  for  him, 
if  the  Court  should  lie  of  opinion  that  the 
livery  of  seisin  was  sufficient  in  point  of  law  to, 
confer  a  valid  title  on  the  plantiff.  Ludlow^ 
Serjeant,  having  in  Michaelmas  term  last  ob-*' 
taine<l  a  nile  accordingly — 

Lord^^m^r,  C.  B.,  said,  a  tenant  at  will  has 
a  mere  scintula  of  interest,  which  the  landlord 
may  determine  by  making  a  feoffment  with 
livery  upon  the  land,  or  by  a  demand  of  pos- 
session. There  is  no  doubt  here  that  the 
father  had  contracted  to  sell  the  land  in 
question  to  his  son,  and  that  the  son  had  bees 
put  into  possession  under  that  contnet ;  but 
the  SOD  had  only  a  mere  equitable  interest,  of 
which  a  court  of  law  cannot  take  notice;  at. 
law,  he  had  no  other  title  than  that  of  a,  te- 
nancy at  wilL  Any  mode  by  which  the  will 
was  determined  would  entitle  the  father  to 
maintain  an  ejectment.  If  the  lessor  makes 
feoffment  with  livery  of  seisin  on  the  land,  it 
is  a  solemn  act  done  by  him  which  would  have 
that  effect.  The  general  rule  of  law,  that  any 
act  done  upon  the  land  by  the  lessor  in  asser- 
tion of  his  title  to  the  possession  determines 
the  will,  is  a  sufficient  j^ound  for  us  to  say 
that  this  feoffment  and  livery  of  seisin  did  de- 
termine it.  I  therefore  think,  that  the  title  of 
the  plaintiff  was  a  good  and  valid  title. 

Parke,  B. — I  am  entirely  of  ophiion,  that 
Withers,  the  son,  was  nothing  more  than  a 
mere  tenant  at  will.  He  haa  nothing  more 
than  a  lawful  ]^ossession  ;  and  must  be  con- 
sidered as  having  that  kind  of  legal^  title  to 
the  possession,  which  in  law  is  recognized  as  a 
tenancy  at  wUI.  Then  the  father  executes  a 
feoflfment  to  the  plaintiff,  and  liveiy  of  s^nn 
is  given.  I  am  clearly  of  opinion  that  the  en- 
try on  the  land  to  make  livery  of  seisin  deter- 
mined the  will.  An/  act  of  that  kind  deter- 
mines the  will,  whether  the  tenant  knows  it  or 
not.  It  consequently  follows,  that,  by  the 
feoffment  and  livery,  the  plaintiff  acquired  a 
good  title,  and  that  the  defendant,  who  entered 
afterwards,  was  a  trespasser. 

BoUand,  B. — 1  am  clearly  of  opinion  that  the 
defendant  Withers  had  no  title  to  diis  land, 
and  the  authorities  clearly  shew  that  the  plain- 
tiff's title  was  a  good  title. 
Mdertun^  B. — I  am  of  the  same  opinion. 
Ball  V.  Cullhnore,  2  C.  M.  &  R.  120. 
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THE  COMMISSIONERS'  REPORT  ON 

THE  CONSOLIDATION  OF  THE 

COMMON  LAW  OFFICES. 


It  Appears  by  the  Report  of  the  Commis- 
sioners under  1 W.  4,  e.  56,  that  there  are  five 
prhkdpal  officers  <^  the  Exchequer  of  Pleas, 
whose  salaries  amount  to  5600/;^  in  the  Com- 
mon  Pleas  there  are  twenty-one  officers,  whose 
sdaries  amount  to  10,836/.  19#.;  and  in  the 
Kmg's  Bench  nineteen  officers,  whose  salaries 
amount  to  31,416/.  13j.  9d. 

Tlie  Report  states  the  particulars  of  these 
sums,  and  then  proceeds  as  follows : — 

Upon  the  statement  made  to  us,  we  came  to 
the  conclusion  that  no  good  reason  could  be 
adduced  for  continuing  this  wide  difference  in 
the  number  and  establishment  of  officers  in  the 
difierent  Courts,  and  that  it  would  be  highly 
advantageous  to  the  suitors  and  the  public;  if 
the  establishment  in  each  of  the  Superior 
Courts  could  be  rendered  uniform,  ana  were 
rqrulated  upon  one  common  and  6xed  prin- 
ciple, and  until  this  should  have  been  done,  it 
appears  to  us  that  no  tables  of  fees  could  be 
satiafiictiirily  prepared  or  brouriit  into  prac- 
tice, so  as  to  effect  the  main  objects  contem- 
plated by  your  LordsUps'  minute,  namely, 
peemmttry  reiie/ to  the  suitors,  and  fixing  with 
certainty  and  uniformity  the  fees  proper  to  be 
demanded  in  all  the  Courts  for  services  actually 
per/brmedm 

The  Plea  or  Common  Law  Side  of  the  Court 
of  Exchequer  having  been  recently  remodelled 
by2&3W.  4,  c.  110,  we  proceeded,  in  the 
first  instance,  to  examine  whether  its  establish- 
ment could  be  iq[»propriately  taken  as  the  basis 
of  a  new  airangement  in  the  other  two  Courts. 

We  enquired  into  the  amount  of  business  at 
present  transacted  in  each  Court,  and  ascer- 
tained the  following  to  be  the  comparative 
statement  of  actions  commenced  and  disposed 
of  in  the  three  Courts  in  the  past  year ;  namely. 

Writs  issued  in  the  Exchequer  -       -  39,637 

.    King'sBench      -  32,400 

-  Common  Pleas   -  11,750 
Causes  tried      -    Exchequer      -  •    564 

-  King's  Bench  -       -    637 
-        -        -    Common  Pleas         -    491 

Finaljndgments  entered  Exchequer   -    6264 

King'sBench    7483 

-     Common  Pleas  3384 

The  quantity  of  business  in  the  Exchequer, 
Cnow  the  most  frequented  Court)  beinj^  found 
to  be  thus  considerable,  we  were  solicitous  to 
learn  whether  the  five  principal  officers  and 
their  clerks,  who  constitute  the  official  establish- 
ment of  this  Court,  were  fully  adeauate  to  the 
performance  of  the  duties  with  satisfaction  to 


*  This  anpcars  to  be  exclusive  of  clerks  and 
expenses,  tne  amount  of  which  is  afterwards 
estimated  at  4000/.  annually .^£d. 


the  Court,  and  facility  and  accommodation  to 
the  suitors.  We  accordingly  examined  seve- 
ral extensive  practitioners  in  the  Courts  of 
Common  Law ;  and  the  result  of  these  exa- 
minations has  convinced  us,  that  the  establish- 
ment of  the  Exchequer  of  Pleas,  as  proved  by 
the  experience  of  three  years,  is  more  than 
sufficient  to  carry  on  the  business  to  the  entire 
satisfiAction  of  its  Judges  and  suitors;  and 
moreover,  that  great  convenience  results  in 
that  court  from  the  business  bein^  concentrated 
and  conducted  in  one  office,  or,  m  other  words 
having  ali  the  officers  and  clerks  under  one  roof. 
We  were  further  of  opinion,  that  the  same 
facilities  being  afforded  in  the  other  two  Courts, 
four  principal  officers,  assisted  by  efficient 
clerks  would  be  an  ample  establishment  for 
each  of  those  Courts  respectively. 

Being  thus  satisfied  of  the  expediency  and 
practicability  of  rendering  uniform,  and' there- 
by more  effective,  the  official  establishments  of 
the  Courts  of  Common  Law,  our  attention  was 
next  directed  to  the  mode  of  accomplishing 
that  object,  and  discontinuing  the  present  mul- 
tiplicity of  offices  (many  of  them  nearly  sine» 
cures  or  executed  by  deputy)  in  the  Courts  of 
Kings  Bench  and  Common  Pleas. 

This  object,  we  are  of  opinion,  may  be  effect- 
ed easily,  and  without  injustice  to  the  present 
officers. 

The  16th  section  of  1  W.  4,  c.  58,  provides; 
'*  that  if  any  of  these  offices  shall  be  abolished 
by  lawful  authority,  the  holder  shall  receive 
such  annual  sum  as  three  of  the  Commission- 
ers of  his  Majesty's  Treasury,  and  the  Lord 
Chief  Justice  or  liord  Chief  Baron,  shall  ap- 
point, not  being  less  than  three  fourth  parts  of 
the  value  certified  by  us  under  the  provisions 
of  the  same  act."  It  is  clear  that  this  statute 
contemplated  the  event  which  has  so  frequently 
within  our  experience  occurred,  namely,  that 
the  duties  and  fees  of  certain  compensated 
officers  might  become  so  diminished  as  to 
render  their  abolition  highly  expedient;  and 
the  act  provides  that  an  officer,  when  so  abolish- 
ed and  thereby  released  from  further  duties, 
attendance  and  responsibility,  may  be  caRed 
upon  to  Hurrender  ooe-fourth  part  of  the  cer- 
tified value  of  his  office ;  a  provision  which 
appears  to  us  liberal  as  respects  the  individual, 
and  just  to  the  public. 

It  seems  prepotf  erous  to  attribute  to  the  le- 
gislature an  intention  that  when  the  duties  of 
an  office  have  dwindled  to  nothing,  and  its 
fees  fall  short  even  of  paying  the  expenses  of 
the  office,  and  the  officer  yet  continues  to  re- 
ceive from  the  public  (t  large  annual  compen- 
sation, such  unprofitable  office  should  be  no- 
minally kept  up,  at  an  increased  charge,  merely 
to  constitute  a  dead  weight  upon  the  public 
and  the  suitors,  for  the  l^efit  of  the  officer. 
This  evil  is  stiU  more  serious  if  the  fixture  of 
a  useless  officer  is  to  have  the  effect,  (as  it  would 
do)  of  obstructing  all  improvement  in  trans- 
acting the  business  of  the  Court. 

The  unreasonableness  of  such  a  course  can- 
not be  better  illustrated  than  by  the  case  of 
the  Filacer  of  the  Court  of  King's  Bench,  who 
receives  from  the  government  the  large  annual 
Y2 
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coinpensation  of  6,496/.  whilst  the  fees  and 
duties  of  his  office  have  so  diminished  that  its 
receipts  do  not  pay  its  expenses,  and  the  pub- 
lic were  last  year  called  upon  to  pay  to  that 
officer  a  further  sum  of  19/.  (in  addition  to  his 
compensation)  as  for  an  excess  of  expenditure 
over  receipts. 

It  appears  to  ud,  therefore,  that  the  abolition 
of  the  present  useless  offices  would  not  be 
unjust  to  the  holders,  whilst  it  can  be  made 
apparent  that  it  would  highly  benefit  the  public, 
both  as  respects  pecuniary  results  and  the  more 
effective  administration  or  justice  in  the  Courts. 

By  the  arrangement  proposed  it  is  at  pre- 
sent estimated  that  nineteen  officers  might  be 
abolished  in  the  Courts  of  Kinic's  Bench,  and 
twenty- five  in  the  Court  of  Common  Pleas. 
The  present  annual  amount  of  compensation 
of  the  several  officers  alluded  to,  is  34,622/.  4*. 
and  a  redaction  of  one-fourth  under  the  act  of 
the  1  W.  4,  c.  68,  sec.  16.  would  effect  a  saving 
to  the  consolidated  fund  of  8,666/.  lU.  per 
annum. 

Supposing  the  official  establishment  of  the 
several  Courts  to  be  fixed  (as  we  think  it 
might  safely  be)  at  four  principal  officers, 
with  the  necessary  assistants,  it  is  proposed 
that  in  the 

king's  bench 

There  should  be  on  the  plea  side  four  Mas- 
ters and  Prothonotaries,  with  equal  powers  in 
the  taxation  of  bills  of  costs,  in  whatever 
Court  originating,  and  in  the  general  superin- 
tendence of  the  office :  the  charge  of  this  es- 
tablishment to  be  as  follows  :  viz. — 

^' 
rour  masters  and  prothonotaries,   at 

1200/.  per  annum  each  (a  sum  pro- 
posed by  us  in  deference  to  the  Ba. 
rons  of  the  Exchequer  in  their  recent 
arrangements  in  that  Court)  -  -  4800 
Estimated  expense  of  clerks  and  other 
incidental  charges  •       -       .    40(X) 

Per  annum  jC  8800 

Assuming  that  the  following  officers,  now 
emnloyed,  are  appointed  as  the  four  masters 
and  prothonotaries,  which  we  would  suggest 
might  be  an  eligible  arrangement : 

Present     Income  under 
„     _     „.  income,      new  msiem, 

Mr.  Le  Blanc,   at     £.    #.  rf.      £.     g,  d. 

present  the  master  1768  1  10  1768  1  10 
Mr.  Dealtry,  Clerk 

in  Court,   Crown 

m?®S?    .  .  -       -  1823  12  5  1823  12  6 
Mr.  Goodrich,  As- 
sistant Master      -    600    0  0  1200    0  0 
Mr.  Bruce,  do.      -    600    0  0  1200    0  0 


£479i  14    3    6991  14    3 
Estimated  expense  of  clerks  and 

_othcr  charges,  as  above  -       -    4000  0    0 

The  total  expense  of  the  Court    ■  

of  King's  Bench  in  the  first 

instance  would  be                -^£9991  14    3 


^  The  office  of  the  four  masters  during  the 
lives  of  Messrs.  Le  Blanc  and  Dealtry,  would 
therefore  cost  999\i.l4s,3d,  per  annum; 
but  upon  their  death  or  resignation  It  would 
be  reauced  to  8800/.  per  annum. 

[I1ien  follows  a  statement  of  the  offices  to 
be  entirely  abolished.] 

COMMON  PLBAS. 

It  is  also  proposed  that  there  should  be  four 
Masters  ana  Prothonotaies  in  the  Court  of 
Common  Pleas,  with  the  same  equal  powers  of 
taxation,  &c.  as  in  the  King's  Bench.    The 
charge  of  the   new  establishment  to  be  as 
follows :  jf . 

Four  Masters  and  Prothonotaries,  at 
1200/.  a-year  each,  as  in  the  King's 
Bench    ......    4800 

Expenses  of  clerks,  and  other  incidental 
charges,  estimated  with  reference  to 
the  present  state  of  business  in  the 
Common  Pleas        ....    2000 

Per  annum  .€6800 

It  is  suggested  that  the  following  officers, 
now  employed,  might  be  the  four  masters : 
riz.—  Present         Under  new 

incotne,  system, 

£.  s,  d.  £  s.  d: 
Mr.  Hudson  -  -  2034  1  1  2034  1  1 
Mr.  Ray  .  -  2005  11  7  200B  II  7 
Mr.  Griffiths  -    61S  10    1     1200    0    0 

Mr.  Canceller       -    602    7    6    1200    0    0 


jf  6260  10    3    6439  12    8 
Clerks  as  above         -       .    2000    0    0 


j^84d9  12    8 


^  The  office  of  the  four  masters,  during  the 
lives  of  Messrs.  Hudson  and  Ray,  would  tnere- 
fore  cost  8439/.  I2s,  8</.  per  annum ;  but  upon 
their  death  or  resignation,  it  would  be  reduced 
to  6S00L  per  annum. 

PThen  follows  a  list  of  the  offices  proposed 
to  DC  abolished.] 

BXCHBQI7BR  OF  PLEAS. 

The  establishment  of  this  office,  as  consti- 
tuted under  the  provisions  of  the  2  &  3  W.  4, 
c.  110,  is  as  follows:  viz. — 
Three  JVIasters  and  Prothonotaries^  at  £. 
1200/.  each  -  -  .  .  .  3600 
Clerk  of  the  Rules  ....  1000 
Filacer  -  .  .  .  .  -  1000 
Clerk  of  the  Errors     -       ...      200 

(These  salaries  are  at  the  rates  pro-    

posed  by  the  Barons).     ^  5800 

Clerks,  and  other  incidental  expenses  •    4000 

(Clerks  as  proposed  by  the  ' 

Barons,  2500/.)  jf9800 

It  is  proposed  that  the  establishment  should 
be  assimilated  to  that  of  the  Court  of  King's 
Bench,  the  business  in  these  two  Courts  pot 
materially  differing. 
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Four  Masters  and  Protbonotaries,  at      £, 
120(V.  a  year  each,  as  proposed  for 
the  King's  Bench    ...       -    4800 

Clerks  and  other  expenses,  as  proposed 
for  the  King's  Bench      .       .       -    4000 

^£8800 

The  following  is  a  summary  of  the  expenses 
«f  the  establishments  of  the  three  Courts  as 
proposed  by  us :  viz. — 
Ki^s  Bench. — Proposed  im-       £.       «.  d, 

mediate  expense  -  •  30,845  0  2 
dommon  Pleag,  Do.  -  -  13,552  19  9 
£^hequer,Do.     -       .       -    17,747    8 


Per  annum  ^£62,145    8    1 


Eing^t  Bench.-— Troposed   fu- 
ture expense,  when  compen* 
sations  shall  have  ceased      -    8,800    0    0 
Common  Pleai,  Do.         -        -     6,800    0    0 
£jKhequer,Do.       -       -       -    8,800    U    0 


Per  annum  jg  24,400    0    0 


From  the  above  statements  it  plainly  appears, 
that  if  tables  of  fees  were  to  be  framed  so  as 
to  produce  30,000/.  in  the  whole  in  the  three 
Courts,  the  charge  of  the  pressed  new  esta- 
lAishmenty  after  the  compensations  granted  un- 
der  the  act  of  1  W.  4,  c.  58,  shall  have  ceased, 
would  be  provided  for,  and  a  surplus  of  5,600/. 
«-year  would  remain  to  be  paid  into  the  con- 
aoiidated  fund,  or  to  meet  the  contingency  of 
any  falling  off  hereafter  in  the  amount  of  fees 
received ;  add  to  which,  that  a  very  great  ad- 
vance will  be  made  towards  the  object  which, 
in  compliance  with  your  Lordships'  minute, 
we  have  constantly  in  view,  namely,  the  relief 
of  the  suitors. 

As  an  important  part  of  the  arrangement  of 
the  official  establishments  of  the  several  Courts, 
it  is  proposed  that  three  of  the  Masters  of 
tadoL  Court  should  be  required  to  attend  daily 
in  term  for  the  purpose  of  taxing  coses  indis- 
criminately in  all  the  Courts,  and  superintend- 
ing the  general  business  of  the  office,  leavioj? 
^e  other  Master  to  attend  the  Court  when 
sitting ;  and  in  vacation,  when  a  Master  is  not 
required  to  attend  each  court,  he  should  join 
the  other  Masters  for  the  purposes  of  taxation 
and  the  general  duties  of  the  office,  so  that 
the  taxing  Board  in  term  shall  always  consist 
of,  at  least,  nine  Masters  in  daily  attendance, 
and  in  vacation,  of  nine  or  more. 

As  the  quantum  of  business  always  lias  va- 
ried, and  will  continue  to  vary,  in  the  three 
Courts,  it  may  occur  that  the  fees  received  in 
one  Court  will  fall  short  of  the  sum  recjuired 
to  pav  the  salaries  and  charges  of  the  particular 
establishment,  whilst  the  amount  received  in 
another  Court  may  exceed  such  charge. 

It  is  proposed,  therefore,  that  the  fees  re- 
ceived in  the  three  Courts  should  form  a  com- 
mon  fund,  out  of  which  the  whole  expenses 
thereof  should  be  defrayed,  and  the  balance,  if 
any,  at  the  end  of  evec^  year,  be  paid  into  the 
consolidated  ftind.    This  might  be  easily  ma- 1 


naged,  if  the  officers  of  the  three  Courts  were 
required  to  open  one  account  at  the  Bank  of 
England ;  to  pay  in  the  monies  received  either 
weelily  or  othenvise ;  to  defray  thereout,  quar- 
terly, the  salaries  and  other  expenses ;  and,  at 
the  end  of  the  year,  to  strike  the  balance. 

As  the  variation  in  the  quantum  of  business 
may  also  have  the  effect  of  casting  upon  the 
officers  and  clerks  belonging  to  one  Court 
more  work  than  thev  are  enabled  to  accom- 
plish, whilst  from  the  same  cause  the  officers 
and  clerks  of  another  Court  may  not  be  fully 
occupied :  it  is  therefore  proposed,  that  power 
should  be  given  to  the  Judges  to  transfer,  as 
occasion  may  require,  the  officers  and  clerks 
from  one  Court  to  another,  and  to  authorise 
them  to  execute  the  duties  in  the  Court  to 
which  they  are  removed,  in  the  same  way  as 
they  did  iu  the  Court  from  which  they  were 
transferred.  This  will  prevent  inconvenience 
to  the  suitors,  and  will  tend  to  introduce  one 
uniform  mode  of  conducting  the  business  in 
all  the  three  Courts. 

No  argument,  we  i^prehend,  need  be  unfed 
to  impress  upon  your  Lordships  the  impoScy 
of  keeping  up  the  present  system  of  a  mul- 
tiplicity of  omces  (several  of  which  are  become 
nearly  sinecure,  or  are  discharged  by  depu- 
ties,) and  almost  innumerable  fees ;  or  the  ex- 
pediency of  seizing  the  present  opportunity 
to  concentrate,  simplify,  and  assimilate  the 
business  of  the  respective  Courts,  and  adapt 
to  the  whole  a  defined  uniform  table  of  fees, 
which  would  at  once  accomplish  the  object  of 
your  Lordships'  minute,  by  securing  pecuniary 
relief  to  the  suitors,  and  increased  convenience, 
facility  and  dispatch,  to  the  profession  and  the 
public. 

As  a  sequel  to  this  report,  we  think  it  right 
to  add,  that  there  are  other  offices (advertedto 
immediately  below)  which  might  be  abolished 
with  advantage  to  the  public  and  ease  to  the 
suitors,  either  by  a  new  adapution  of  fees,  or 
by  a  transfer  of  their  duties,  viz. 
King's  Coroner  and  Attorney  ^ 
Eight  sworn  Clerks 
Secondary 
Clerk  of  the  Rules 
Clerk  of  the  Affidavits 
Examiner  and  Clerk  of  the 

Grand  Juries. 

Sealers  of  Writs,  &c.  in  the 
Common  Pleas  and  Exchequer. 

Chief  Usher  in  the  Court  of  King's  Bench. 

Ditto  in  the  Court  of  Exchequer. 

Chief  Proclamator  in  the  Court  of  Common 
Pleas. 

Cursitor  Baron  of  the  Exchequer. 

Upon  these  offices  we  submit,  for  your  Lord- 
ships consideration,  the  following  remarks  — 

CROWN   OFFICE. 

With  respect  to  the  Crown  Office  in  the 
King's  Bench,  we  think  that  the  business  of 
that  office  might  be  efficientlv  performed  by 
the  Masters  of  the  Plea  Side  ot  that  Court,  ad. 
ding  to  their  number,  if  thought  necessary^  one 
more  Master ;  or  if  that  plan  be  objectionable, 
the  office  might,  it  b  suggestedi  \»  remodelled,^ 


Crown  side  of  the 
Court  of  King's 
Bench,  com- 
monly called 
the  Crown  Of- 
fice. 

:he  King's  Bench, 


842 


The  Commksumers'  Report,  ic, — Diepitted  Decishnt. 


by  abolishing  all  the  present  officers,  and  sub- 
stituting one  Master  and  Prothonotary,  and 
two  or  three  clerks.  The  net  amount  oi  com- 
pensation awarded  to  the  present  officers  under 
the  act  of  1  W.  4,  c.  58,  is  7111/.  18*.  7^.,  and 
by  their  abolition  a  saving  might  be  effected  of 
one  fourth  part  of  the  compensation  allow- 
ances, (except  of  the  compensation  allowance 
to  Mr.  Dealtry,  whom  it  is  proposed  to  retain), 
which  would  amount  to  more  than  1000/.  per 
annum. 

SEALERS. 

The  present  system  of  sealing  writs,  it  is 
suggested,  should  be  entirely  abolished,  and 
the  Masters  of  the  three  Courts,  upon  issuing 
any  process,  required  to  affix  to  all  writs  issued 
by  them,  an  official  seal,  denoting  the  authen- 
ticity of  the  process,  which  would  save  much 
time  and  inconvenience  to  the  public ;  and  a 
fee  for  such  official  seal  might  be  added  to  the 
present  charge  for  the  writs,  so  that  no  loss 
would  accrue  to  the  Crown. 

The  Chancellor  of  the  Exchequer  seals  all 
writs  in  the  Exchequer,  and  the  Duke  of 
Grafton  holds  the  seals  of  the  Courts  of  King's 
Bench  and  Common  Pleas.  The  former  is  not 
entitled  to  compensation  under  the  i  W.  4,  c. 
58,  because  he  does  not  hold  the  office  for  life 
or  a  term  of  years ;  but  the  latter  has  a  right 
in  fee  tail  male,  which  right  your  lordships  are 
authorized  by  the  act  of  the  6  G.  4,  c.  89,  to 
purchase. 

The  net  value  of  the  office  of  the  Duke  of 
Grafton  is  843/.  \3g.  per  annum,  one  fourth 
port  of  which,  being  210/.  and  upwards,  might 
be  annually  saved  by  abolishing  the  .office  un- 
der the  clause  so  often  referred  to  in  the  act 
of  the  1  W.  4,  c.  68. 

CHIEF  USHERS  AND  CHIEF  PROCLAMATOR. 

The  Chief  Ushers  of  the  King's  Bench  and 
Exchequer,  and  the  Chief  Prociamator  in  the 
Common  Pleas,  have  a  right  of  appointing  the 
under  ushers  and  criers  of  the  several  Courts, 
who  really  perform  all  the  duties ;  but  this 
ri^ht  might  be  purchased,  and  the  future  ap- 
pomtments  be  placed  in  the  hands  of  the  Chief 
Judges  of  the  respective  Courts. 

CURSITOR  BARON. 

The  duties  of  the  Cursitor  Baron,  since  the 
passing  of  the  act  of  thed&4  W.  4,  abolishing 
the  Pipe  Office  and  some  other  offices  in  the 
Exchequer,  have  been  so  much  decreased,  that 
little  or  no  service  now  remains  to  be  perform- 
ed by  him. 

The  Chief  Ushers,  Chief  Prociamator,  and 
Cursitor  Baron,  are  all  entitled  to  compensa- 
tion under  the  act  of  the  1  W.  4,  c.  58,  during 
the  lives  of  the  respective  holders,  and  a  saving 
therefore  of  one  fourth  part  of  that  compensa- 
tion might  be  effected  by  their  abolition,  which 
would  amount  to  about  200/.  a  year. 

We  have  now  in  conclusion  to  remark,  that 
in  addition  to  the  officers  mentioned  in  this 
report,  there  are  others,  (such  as  Marshals  and 
Olerkii  to  the  Judges,  &c.),  who  receive  fees 
from  the  suitors  in  the  three  Superior  Courts 


of  Common  Law,  which  fees,  we  apprehend,  it 
will  be  within  our  province,  under  vour  Lord- 
ships' minute  of  the  1 1th  of  October  last,  to 
take  into  our  consideration ;  but  the  sugges- 
tions contained  in  this  Report,  do  not  seem,  to 
us  to  apply  to  the  case  of  such  officers,  and  we 
therefore  refrain  at  present  from  further 
comment  upon  them. 

(Signed)    Edward  Goulbvrn. 

FORTUNATUS  DwARRlS. 

T.  p.  Dickinson. 
M.  D.  Hill. 


DISPUTED  DECISIONS. 


From  the  decision  of  the  Courts  of  King's 
Bench  and  Exchequer,  on  the  subject  of  the 
power  of  the  Courts  to  issue  a  mandamus  to 
India  for  the  purpose  of  examining  witnesses, 
where  the  cause  of  action  arises  out  of  India, 
we  beg  leave  humbly  to  differ.  The  ease  of 
Doe  d.  Grimes  v.  Pattissnn,  3  Dowling's  Prac- 
tice Cases,  p.  35,  is  the  decision  in  the  King's 
Bench  to  which  we  allude ;  and  the  case  of 
Bain  V.  De  Fetry,  in  the  same  volume  of  the 
same  work,  at  page  516,  in  the  Court  of  Ex- 
chequer. 

In  the  former  case,  the  report,  which  is 
very  short,  is  as  follows : 

Doe  d.  Grimes  v.  Padisson. 

Gunning'  apnlied,  under  the  13  G.  3,  c.  63, 
8.  45,  and  1  W.  4,  c.  22,  s.  1,  for  a  mandamus 
to  examine  witnesses  in  India,  in  a  cause  in 
which  a  question  would  arise  as  to  the  validity 
of  a  will.  The  cause  of  action  arose  in  "Ens- 
land.  The  only  doubt  was,  whether  the  rule 
should  be  absolute  or  nisi,  in  the  first  instance. 

Liuledale^  J.  (after  consulting  with  the  derk 
of  the  rules),  directed  that  the  rule  should  be 
nisi. 

Rule  nisi  granted. 

llie  rule  was  afterwards  made  absolute. 

This  is  the  report  of  the  second  case : 

Bain  v.  De  Fetry. 

J.  ff^.  Smith  moved  for  a  rule  for  a  manda- 
mus to  examine  a  witness  in  India.  The  cause 
of  action  arose  in  this  country.  Some  doubts, 
he  said,  had  been  raised  whether,  by  the  sta^ 
i  W.  4,  c.  22,  s.  1,  the  power  of  the  Court  as 
to  India  is  more  extensive  than  it  was  by  the 
former  stat.  13  G.  3,  c.  63,  s.  45,  which  was 
confined  to  actions  "  for  which  cause  hath 
arisen  in  India." 

Parke,  B. — Take  your  rule. 

Cause  was  afterwards  shewn ;  but.  no  ob- 
jection was  made  on  this  ground. 

Rule  absolute  accordingly. 

Now  it  will  appear  from  these  two  ca^es, 
that  in  the  former,  no  objection  at  all  was 
made  on  the  ground  of  want  of  jurisdiction ; 
and  in  the  latter,  although  suggested,  !l  was 
not  insisted  on.  But  if  the  latip^^e  of  the 
two  acts  had  been  considered,  it  would  have 
I  appeared  that  no  such  jurhdiction  existed. 
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The  words  of  the  act  of  the  13  O.  3,  c.  63, 
4.  45y  are,  **  when  and  as  often  as  the  East 
India  Company,  or  any  person  or  persons, 
flhaU  eommence  and  prosecute  any  action  or 
siiic  in  law  or  equity,  /or  which  cause  huth 
arisen  in  Fndin,  against  any  other  person  or 
persons,  in  any  of  his  Majesty's  Courts  at 
Westminster,  it  shall  and  may  he  lawful  for 
such  Courts  respectively,  upon  motion  there 
to  be  made,  to  provide  and  award  such  writ  or 
writs^  in  the  nature  of  a  mandamus  or  commis- 
sion, as  therein  mentioned,  for  the  examina- 
tion of  witnesses." 

It  will  be  seen  from  this,  that  if  the  cause 
of  action  arose  out  of  India,  the  Court  would, 
before  the  late  act,  have  no  ^ower  to  grant  a 
mandamus.  Then  the  question  is,  whether 
the  1  W.  4,  c.  22,  s.  1,  gives  any  further  power 
to  the  Court  in  such  a  case.  That  section 
begins  bjr  reciting  that  certain  powers  "  for 
the  examination  of  witnesses  in  India,  in  the 
cases  therein  mentioned,  are  given  by  the  13 
O.  3,  c.  63;'*  and  then  proceeds  to  enact, 
"  that  all  and  every  the  powers,  authorities. 
provisions,  and  matters  contained  in  the  said 
recited  act  relating  to  the  examination  of  wit- 
nesses in  India,  shall  be  and  the  same  are 
hereby  extended  to  all  colonies,  islands,  plan- 
tations, and  places  nnder  the  dominion  of  his 
Majesty  in  foreign  parts,  and  to  the  Judges  of 
the  several  Courts  therein,  and  to  all  actions 
depending  in  any  of  his  Majesty's  Courts  of 
Law  at  Westminster,  in  what  place  or  county 
soever  the  cause  of  action  may  have  arisen 
^thin  the  jurisdiction  of  the  Court,  to  the 
Judges  whereof  the  writ  or  commission  may 
«be  directed,  or  elsewhere,  when  it  shall  ap- 
pear that  the  examination  of  witnesses  under 
a  writ  or  commission  issued  in  pursuance 
of  the  authority  hereby  given,  will  be  neces- 
sary or  conducive  to  the  due  administration  of 
justice  in  the  matter  wherein  such  writ  shall  be 
applied  for."  It  must  be  clear  from  examining 
these  provisions,  that  no  additional  power  was 
given  to  the  Courts,  so  far  as  India  was  con- 
cerned, although  the  provisions  of  the  Indian 
act  were  extended  by  it  to  his  Majesty's  other 
foreign  dominions.  As  far  as  India  was  con- 
cerned, the  Courts  were  still  bound  by  the 
provisions  contained  in  the  13  Geo.  3,  c.  63,  s. 
45.  As  those  provisions  gave  no  authority  to 
the  Courts  to  issue  writs  of  mandamus,  for  the 
examination  of  witnesses,  where  the  cause  of 
action  did  not  arise  in  India,  they  have  no 
power  for  that  purpose  now. 

It  has  however  heen  suggested,  that  under 
the  4th  section  of  that  act,  the  Court  could 
have  such  a  power.    The  words  of  it  are, — 

'*  That  it  shall  be  lawful  to  and  for  each  of 
the  said  Courts  at  Westminster,  and  also  the 
Court  of  Common  Pleas  of  the  county  Pa- 
latine of  Lancaster,  and  the  Court  of  Pleas  of 
Ihe  county  Palatine  of  Durham,  and  the  several 
Judges  thereof,  in  every  action  depending  in 
sach  Court,  upon  the  application  of  anjr  of  the 
paifftifis  to  such  suit,  to  order  the  examination 
01^  oath»  i^pon  interrogatories  or  otherwise, 
befioce  the  master  or  prothonotary  of  the  sud 
€9iuig  or  other  person  or  p^rsoos  to  be  named 


\n  such  order,  of  any  witnesses  within  the  juris- 
diction of  the  Court  where  the  action  shall  be 
depending,  or  to  order  a  commission  to  issue 
for  the  examination  of  witnesses  on  oath  at 
any  place  or  places  out  of  such  jurisdiction, 
by  interrogatories  or  otherwise,  and  by  the 
same  or  an^  subsequent  order  or  orders  to  give 
all  such  directions  touching  the  time,  place, 
and  manner  of  such  examination,  as  well  within 
the  jurisdiction  of  the  Court  wherein  the  ac- 
tion shall  be  depending  as  without,  and  all 
other  matters  and  circumstances  connected 
with  such  examinations,  as  may  appear  reason- 
able and  just." 

Now,  the  word  mandamus  is  not  used  through- 
out the  section,  and  no  reference  is  made  to  any 
provision  in  which  it  is  used.  It  U  quite  clear 
that  a  mandamus  could  not  issue  under  the  au- 
thority of  that  section.  It  may  be  even  doubt- 
ed whether  a  commission  could  issue,  as  that 
section  was  clearly  not  intended  by  the  legis- 
lature to  apply  to  such  a  case.  By  a  strict  and 
literal  construction  of  the  words  only  could 
such  a  commission  issue. 


INTERNATIONAL  LAW. 


ARREST. — CONTRACTS. 

The  Law  of  Nations  is  naturally  founded  on 
this  principle,  that  different  nations  ought  in 
time  of  peace  to  do  one  another  all  the  goQd 
they  can,  and  in  time  of  war  as  little  harm  as 
possible,  without  prejudice  to  their  real  inte- 
rests. The  object  of  war  is  victory :  victory 
aims  at  conquest :  conquest  at  preservation. 
From  this  and  the  preceding  principle,  all 
those  rules  are  derived  which  ponstitute  the 
Law  of  Nations. — Montesquieu,  1st  book,  cap. 
3. 

It  is  not  my  intention  on  the  present  occa- 
sion to  enter  into  so  lengthened  a  treatise  on 
the  above  subject,  as  my  text  would  admit  of, 
as  it  might  lead  farther  into  the  labyrinth  of 
politics  than  would  be  consistent  with  practi- 
cal lawyers.  Suffice  it  then  to  say,  that  Com- 
merce may  be  considered  as  the  mother  of  the 
Law  of  Nations.  To  those  who  would  wish  to 
trace  out  the  Spirit  of  Laws  which  rule  the  in- 
tercourse between  nations,  I  would  refer  them 
to  the  20th  Book,  passim,  of  the  above  learned 
author.  I  shall  confine  myself  to  the  way  in 
which  England  acts  towards  foreigners,  as  re- 
gards their  persons  and  contracts,  and  only  so 
far  as  in  practice  we  are  called  upon  to  have  a 
knowledge  of  these  laws. 

The  English  may  be  called  a  trading  people, 
and,  as  remarked  by  the  above  author,  "  su- 
premely jealous  with  respect  to  trade,  they 
bind  themselves  but  little  by  treaties,  and  de- 
pend only  on  their  own  laws."  Book  20, 
c.  6. 

First,  then,  as  regards  the  person. — An  alien 
that  is  in  amity,  coming  into  England,  is  within 
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the  kiBg'ft  protection ;  in  r«tttni  for  which  he 

oweth  unto  the  kinfr  a  local  obedience  or  al- 
Icj^ance.  So  long,  therefore,  as  he  receives 
this  protection,  he  is  bound  in  allegiance,  and 
bound  to'  observe  the  laws  of  the  realm ;  and 
if  he  be  guHtv  of  treason,  felony,  &c.  he  is  pu- 
nishable by  tiie  laws,  the  same  as  any  natural- 
bom  subject.  Several  instances  are  given  by 
Sir  Edward  Coke  in  Calvin* b  case,  7  Co.  1 , — 
one  of  a  Frenchman,  and  another  of  some  Por- 
tugese, who  were  tried  here  for  treason.  The 
case,  however^  is  much  altered  where  a  party 
comes  here  as  an  alien* enemy :  owing  no  al- 
liegance,  he  is  no  longer  worthy  of  protection, 
but  may  be  seized  and  put  to  death  for  his 
crimes  by  martial  law.  An  instance  of  this 
may  be  mentioned  in  the  reign  of  Henry  7, 
when  Perkin  Warbeck  came  over,  and  feigned 
himself  a  son  of  Edw.  4.  Being  taken  in  war, 
he  was  tried  before  the  constable  and  marshal. 
Instead  of  by  the  common  law,  and  sentenced 
to  be  drawn,  hanged,  and  quartered. 

Being,  however,  at  the  present  day  at  peace 
with  the  world,  this  one  instance  alone  may 
suffice ;  and  it  may  be  more  advantageous  to 
consider  how  far  an  alien  friend  differs  from  a 
luttural-born  subject  in  regard  to  the  liberty  of 
the  person.  It  does  not  appear  that  he  does 
differ  in  this  respect,  although  the  debt  for 
which  he  was  arrested  would  not  have  given 
any  right  of  arrest  against  his  person  in  his 
own  country.  The  first  case  which  appears 
upon  our  Common  Law  Reports,  is  contrary  to 
such  position.  I  shall  however  state  it.  It  is 
that  ofAfelanv,  Duke  De  rtizjames,  1  B.  & 
P.  138,  in  which  a  Frenchman  was  arrested 
here  for  a  debt,  from  which  his  person,  ac- 
cording to  the  law  of  France,  would  have  been 
free.  Eyre,  C.  J.,  and  Rooke,  J.,  consented 
to  a  rule  for  the  discharge  of  the  defendant  on 
entering  a  common  appearance.  Heaih,  J., 
however,  differed  from  the  other  two  Judges, 
putting  the  case  of  a  debt  contracted  in  Ire- 
land  by  an  Irish  peer,  who  there  might  claim 
his  privilege  from  arrest,  but  when  he  came 
here  that  privilege  ceased.  In  the  instrument 
creating  the  debt  on  which  the  party  was  ar- 
rested, the  defendant  had  bound  himself  as 
well  as  his  property.  By  the  law,  however,  of 
France,  at  that  time  (17^7),  a  party  could 
only  be  arrested  in  France  in  case  the  debt 
arose  upon  a  bill  of  exchange  or  commercial 
enj^agement.  This,  therefore,  was  undistin- 
guishable  from  the  case  put  by  Heath,  J.,  of  a 
personal  contract  in  Ireland,  the  party  being 
there  protected  by  his  privilege  of  Parliament, 
as  the  party  in  France  was  protected  by  its  own 
law,  affecting  the  party  while  within  its  limit. 
•Tu8tice^^ff//j*s  opinion,  however,  seems  to  have 
been  the  soundest,  as  it  has  been  since  follow- 
ed in  several  cases ;  and  upon  the  case  itself 
being  quoted  by  Lord  Erskine,  then  at  the  bar, 
in  support  of  the  doctrine  that  the  Courts  were 
bound  to  take  notice,  when  brought  before 
them,  of  the  law  of  the  country  where  a  con- 
tract was  made.  Lord  Ellenboruugh  dissenting 
from  that  case,  Erskine  gave  up  the  point. 
2  East,  455.  The  case  in  East  was  this :  a  fo- 
reigner  was  arrested  here  on  a  contract  entered 


into  In  France,  for  the  tmsaisaM  of  diver 
from  thence  at  a  period  when  that  was  pf  ofat- 
bited  by  the  laws  of  that  country,  (it  did' not 
appear,  however,  whether  the  law  made  vokt 
such  contract,  or  only  prevented  the  pttrty  ic* 
covering  on  such  contract :  the  latter,  hew* 
ever,  I  tnink,  is  to  be  presumed.)  The  defen- 
dant had  also  been  held  to  bail  in  Norway; 
but  it  did  not  appear  whether  by  the  laws  •£ 
that  country  such  proceeding  gave  the  plaintiff 
the  same  security  for  his  demand  aa  the  pls»- 
tiff's  arrest  here  could  do,  and  the  Gouit 
therefore  refused  to  discharge  the  defendant. 
Imky  v.  EUeAen,  2  East,  453.  Here,*  tbf», 
we  have  a  decision,  showing  that  the  Courta 
here  act  in  direct  opposition  to  a  positive  law 
of  a  foreign  country,  where  they  find  by  the 
laws  of  that  country  a  contract  has  arisen,  but 
the  policy  of  the  law  of  that  country  abolisbcs 
the  remedy  on  such  contract.  This  may  cer-* 
tainly  raise  a  question  of  some  importance,— 
whether  it  is  good  policy  In  our  Courts  to  en- 
tertain a  suit  here,  whicn  the  policy  of  the  io- 
reign  country  prevents  its  subject  from  doing 
there.  Had  this  latter  case  been  the  only  one 
in  support  of  the  doctrine  It  lays  down,  ii 
might  perhaps  have  been  thought  that  the  doc- 
trine in  MeUtn  v.  Duke  de  Fiizjamet  was  the 
soundest  $  but  such  is  not  the  case,  as  severri 
others  go  the  same  length.  In  Cowp.  343, 
Lord  Ahtfufield  lays  it  down  that  "  no  country 
ever  takes  notice  of  the  revenue  laws  of  an- 
other." The  case  then  before  him  being  an 
action  for  the  recovery  of  the  value  of  some 
tea,  sold  to  the  defendant  at  Dunkirk,  and 
there  delivered,  for  the  purpose  (with  the 
plaintiff's  knowledge)  of  bein^  smuggled  into 
England ;  but  the  contract  being  complete  at 
Dunkirk,  the  plaintiff  could  not  be  precluded 
from  recovering  the  vtduc  in  England.  /M- 
mttn  V.  Johnson,  Cowp.  341.  The  next  case 
of  arrest  I  shall  notice,  is  that  of />if  ia  Fega  v.. 
yUmd,  1  B.  6l  Ad.  284.  ITiere  a  Spaniard  ar. 
rested  a  Portuguese  for  a  debt  which  had 
arisen  on  a  contract  entered  into  in  Portugal  { 
and  by  the  law  of  that  country  it  appeared  thet 
a  party  could  not  arrest  the  body  of  his  debtor  ; 
the  Court,  however,  refused  to  dischaige  the 
defendant  on  a  common  appearance.  Lord 
Tenierden,  expressly  referring  to  Meittnv,  D&ke 
de  Fitsjames,  s^d,  that  the  distinction  laid 
down  by  Mr.  Justice  Heaih  ought  to  prevail. 

The  opinion  of  Lord  Loughborough  In  Tt^ 
lej/rand  v.  Bouinnger,  3  Vcs.  44  7»  appears  to 
have  been  in  favour  of  discharging  a  party 
without  special  bail,  and  appears  to  have  been 
grounded  on  the  case  oiAielan  y.  Duke  de 
Flizjames,  A  direct  decision,  however,  wns 
not  called  for.  In  Hack  v.  Holm,  1  Jac.  Si  W. 
405,  LordEidon  granted  a  writ  oineexeut  regno 
against  a  foreigner  who  had  entered  inie  a  eon- 
tract  with  an  Englishman,  but  nnderwhlcb 
contract  in  Russia,  his  country,arrest  could  not 
take  place. 

The  law,  therefore,  seems  to  be  clear,  that 
where  a  foreigner  comes  here,  he  •comes  sub- 
ject to  the  law  as  he  finds  it,  and  ho  cannot 
exempt  himself  from  its  consequences  by  re- 
ferring to  the  laws  of  his  own  country.    In  all 
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te  nftfl  put  80  above  in  France;  Portngal; 
and  Rusaa,  the  eoatract  was  admitted  to  be  a 
snbstiuiitiid  contract  as  between  man  and  man ; 
bat  it  was  on  the  remedies  to  be  pursued  on 
wych  the  parties  differed.  The  tirbt  <inestion 
to  be  inquired  into  is,  whether  there  is  a  snb- 
sisdng-  contract  in  the  country  where  it  is  en- 
tered into ;  and  if  such  be  the  case,  then  tiie 
parties  may  respectivdy  follow  their  remedies 
mthe  country  they  may  happen  to  be  in,  if  the 
laws  of  that  country  allow  of  a  remedy. 

One  case  may  be  given,  to  show  that  a  con- 
tract  may  arise  in  a  foreign  country ;  but  the 
policy  of  the  kws  here  disallow  that  remedy,— 
and  that  is  in  the  case  of  money  won  at  play 
in  France.  There  a  Court  of  Honour  exists, 
in  which  such  money  miffht  be  recovered ; 
hut  in  Bngland  this  remedy  is  refused.  See 
Jhbinmn  v.  mand,  2  Burr.  1077.  We  may 
here  also  observe,  that  if  the  parties  contem- 
plate the  eompletinff  of  the  contract  in  any 
other  country  than  the  one  in  which  the  con- 
tract first  arises,  the  remedy  will  then  be  that 
which  the  country  pointed  at  gives ; — as  a  bill 
of  ezchaage,  given  in  France,  payable  in  Eng- 
land.   See  die  last  case. 

[To  be  continued}. 
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MORTGAGE  STAMP. 

To  the  Editor  of  the  Legal  Ohterver. 

Sir, 
la  your  Number  of  15th  August  (p.  309),  a 
case  18  furnished  by  a  correspondent,  under 
the  above  head,  as  having  been  decided  in  the 
King's  Bench  last  May;  and  had  he  given  a 
fhli  statement  of  the  case,  it  would  have  been 
doubly  valuable.  The  case  arose  at  the  last 
Lancaster  assizes,  under  the  following  circum- 
stances :<^A  party  mortgaged  his  property  for 
a^enn  of  years,  and  at  a  subsequent  period, 
ike  mortgagee  wishing  to  be  paid  off,  the  mort- 
gagor borrowed  a  larger  sum,  and  the  property 
was  x;onveyed  to  the  latter  mortgagee  in  fee^ 
Ike  term  being  merged.  Two  questions  were 
reserved  for  the  opinion  of  the  Court, — Ist, 
Whether  this  difference  of  estate  f^ven  in 
security  did  not  make  a  fresh  transaction,  and 
not  merely  a  transfer  of  the  old  debt.  2dly, 
The  point  on  which  the  judgment  is  above 
given.  On  looking,  therefore,  at  this  state  of 
ikcts,  it  is  plain  enough  what  the  opinion  of 
the  Court  must  have  been  on  the  first  point, 
which  must  have  been  decided  before  the 
other  eoold  arise.  In  the  absence,  however, 
of  this  atate  of  fitcts,  it  is  impossible  to  tell  that 
this  point  was  ever  before  the  Court ;  per- 
faans  your  correspondent  will,  on  this  hint,  be 
able  to  furnish  some  remarks 
up«n  this  subject. 


PBACnCll'IN  THS  SXOHBQtniB.*— TRIAL. 

Sir, 
The  commission  mentioned  by  **  A  Friend 
of  Uniformity"  (p.  298),  is  not  a  writ,  and 
need  not  therefore  be  tested  in  term.  Letters 
patent,  which  the  commission  is,  (as  may  be 
seen  by  the  form,)  may  bear  teste  in  vacation. 
The  separate  commission  to  the  justices  of 
assize  to  try  each  Exchequer  cause  ought 
however,  no  doubt,  to  be  abolished,  and  the 
causes  should  be  tried  under  a  general  com- 
mission. At  the  same  time  there  are  many 
gross  absurdities  which  require  attention ;  for 
instance,  a  sudpcsna  ad  test,  may  bear  teste 
before  the  action  is  brought ;  and  so  may  a 
rule  absolute  to  compute  be  dated. 

J.  C. 


PIiBADINO.— UNIFORMITY  OF  PR0CB88  ACT. 

Mr.  Editor, 

By  2  W.  4,  c.  39,  s.  11  (the  Uniformity  of 
Process  Act),  no  declaration,  or  pleading  after, 
is  to  be  filed  or  delivered  between  the  10th  day 
of  August  and  the  24th  day  of  October;  an^ 
by  the  12th  Gen.  Rule  of  all  the  Courts,  of 
Michaelmas  term  3  W.  4,  it  is  ordered,  "  that 
in  case  the  time  for  pleading  to  ahy  declara- 
tion, or  for  answering  any  pleadings,  shall  not 
have  expired  be/ore  uie  10th  day  of  August  in 
any  year,  the  party  called  upon  to  plead,  &c. 
shall  have  the  same  number  of  days  for  that 
purpose  after  the  24th  day  of  October,  as  if 
the  declaration,  or  preceding  pleading,  had 
been  delivered  or  filed  on  the  24th  day  of 
October." 

Being  concerned  for  a  party  who  is  defend- 
ant in  a  declaration  delivered  prior  to  the  10/A 
day  of  August  in  the  present  year,  and  whote 
time  to  plead  under  it  ejfpiree  on  that  day,  I 
wish  to  know  whether  the  partv  is  safe  in  re- 
fusing to  plead  until  the  24th  aav  of  October 
next,  or  four  days  afterwards,  (being  a  town 
cause,)  on  the  ground  that  the  time  to  plead 
under  the  above  rule  begim  to  run,  de  novo, 
from  that  day. 

I  am  also  at  a  loss  to  conjecture  what 
"  pleading"  is  meant  by  the  words  "  declara- 
tion, mr  preceding  pleading,**  in  the  above 
rule.  C. 


the  Court 

M. 


DOUBTS  ON  THB  FEES  OF  THE  HANAPE&  . 
OFFICE. 

Sir, 
Perhaps,  through  the  medium  of  one  of  your 
legal  correspondents,  you  will  oblige  me,  in  an 
early  number  of  your  valuable  work,  by  the 
information,  whether  the  Bankrupt  Act  of 
1  &  2  W.  4,  c.  56,  ss.  53  &  54,  in  abolishing; 
the  office  of  Clerk  of  the  Hanaper,  extended, 
to  the  fees  or  rack-rent  payable  on  issuing  writa 
offormedon. 

PatRONUS  JuSTITIiS. 
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SUPERIOR  CX)URTS. 


IBUfHir  Court 

PRAGTICB. — PUBLIC  CHARITT. 

J  ehttpei,  founded  b^  private  eontributione 
for  the  we  of  a  diisenting  congregation,  is 
not  a  public  charity.  The  trusts  of  such  a 
chapel  may  be  brought  before  the  Court  by 
bill,  and  not  by  biU  and  information ;  and 
the  Attorney  General  is  not  necessarily  a 
party.  If  the  bill  does  not  bring  all  the 
parties  interested  before  the  Court,  leave 
will  be  given  to  amend. 

.  This  was  a  bill  filed  by  two  of  the  elders  of 
the  Scotch  Presbyterian  cooffrej^ation  at  Wool- 
wich, and  a  trustee  of  a  fimd  given  in  the  year 
1730,  for  the  benefit  of  the  church,  by  Mrs. 
Dnike»  against  the  other  trustees  and  elders, 
praying,  in  effect,  that  the  trustees  who  had 
taken  upon  themselves  the  execution  of  cer- 
tain trusts  might  be  decreed  to  conform  to 
them,  by  electing  a  minister  duly  qualified,  ac- 
cording to  the  rules  and  regulations  of  the 
Scotch  church,  and  that  the  lease  of  the  chapel 
might  be  assigned  to  ccrtsdn  persons  designated 
in  a  resolution  made  by  the  congregation  in  the 
year  1799 ^  and  that  the  chapel  be  used  exclu- 
sivdy  for  religious  worship  according  to  the 
doctrines  and  discipline  of  Uie  national  church 
of  Scotland. 

Mr.  Agar,  Mr.  Daniel,  and  Mr.  Chandless, 
for  several  of  the  defendants,  took,  three  pre- 
liminary objections : — 1st,  that  as  the  subject- 
matter  of  this  suit  was  a  charity,  an  informa- 
tion in  the  name  of  the  Attorney  General  w 
requisite,  and  that  a  bill  was  an  improper  mode 
of  proceeding;  2dly,  if  this  view  were  errone- 
ous, then  that  the  Attorney  General  ought  to 
be  a  party  defendant,  to  protect  the  interests 
of  the  charity ;  and,  3dly,  they  contended  ^at 
it  was  irregular  for  two  membera*  of  a  congre- 
gation to  me  a  bill,  without  saying  that  it  was 
in  their  name,  and  in  that  of  the  cp^grM^ation. 

Mr.  Bickersteth  and  Mr.  Blenman,  lor  the 
pLuntiffs,  submitted,  that  it  would  be  impos- 
sible for  the  Court  to  decide  these  preliminary 
points  vrithout  going  into  the  circumstances  m 
the  case.  This  church  at  Woolwich  was  used 
from  1798  for  the  accommodation  of  a  con- 
gregation of  members  of  the  Scotch  church. 
Dr.  Bligh,  its  first  pastor,  was  a  regularly 
ordained  minister  of  the  Scotch  church,  and 
on  his  death  the  forms  gone  through  by  the 
Scotch  chureh  were  followed.  Mr.  John 
Alexander  Scott,  a  minister  of  the  Scotch 
church,  afterwards  offered  himself,  and  in  ac« 
Gordance  ^vith  the  rules  of  that  church,  sub- 
mitted himself  to  examination  by  the  London 
Presbytery.  In  consequence  of  some  differ- 
ence of  opinion,  Mr.  Scott  resigned  his  preten- 
sions, but  subsequently,  on  the  invitation  of 
several  of  the  dders,  he  accepted  the  ofiice  of 
pastor,  and  continued  to  act  as  such  up  to 
1833,  when  he  resigned.  Since  that  period 
ministers  of  all  denominations  of  Dissenters 
had  been  permitted  to  preach  in  this  chapel ; , 
and  oonaequently  the  plaiatiffs  had  thought  it 


tiieirdutyto  file  tbeir  bill  to  have  tiie  cba^l 
appropriated  to  that  purpose  for  wluoh  it 
originally  was  intended.  So  far  as  to  the 
merits.  As  to  the  objections  raised,  this 
chapel  was  not  a  charity  in  the  sense  referred 
to  on  the  other  side;  it  involved  no  public 
right,  and  consequently  an  information  by  the 
Attorney  General  was  not  required.  On  the 
same  principle,  the  Attorney  General's  protec- 
tion, by  his  being  made  a  party  defsnaant  to 
the  bill,  was  not  requisite.  As  to  the  third  ob- 
jection, the  whole  tenor  of  the  bill  evinced  that 
the  plaintiffs  were  acting,  not  only  for  tiiem- 
semselves,  but  on  behalf  of  all  the  other  mem- 
bers of  the  congregation,  who  were  desirous 
of  having  the  churdi  appropriated  to  the  ad- 
ministration of  the  service  according  to  the 
doctrines  and  discipline  of  the  church  of  Scot- 
land. 

His  Honor  the  Master  of  the  Rolls,  in  giving 
his  judgment  on  these  preliminary  objections, 
said,  he  had  looked  through  the  pleadings  and 
perused  the  cases  dted  at  the  hearing,  as  well 
as  those  which  had  occurred  to  him  as  material 
to  be  considered.  The  object  of  the  suit  was, 
that  a  certain  chapel  atWoolmch  might  be 
kept  to  the  trusts  for  which  the  plaintiffs 
alleged  it  was  originallv  intended.  The  three 
questions  which  he  had  now  to  decide  were— 
1st,  whether  the  property  could  be  administered 
by  the  present  pluntiffs,  or  an  information  by 
the  Attorney  General  was  requisite  {  2dly,  if 
the  Court  decided  that  the  plaintiffs  had  a  right 
to  come  into  Court  by  bill,  whether  the  Attor- 
ney General  ought  not  to  be  made  a  party  de- 
fendant, to  protect  the  interests  of  the  charity ; 
and,  3dlv,  supposing  the  plaintiffs  entitled  to 
sue,  could  they  do  so  in  their  own  right,  with- 
out framing  the  record  so  as  to  introduoe  the 
other  members  of  the  congregation,  who  might 
be  interested  in  the  property?  On  the  first 
point  he  should  observe  that,  by  act  of  par- 
liament, in  no  chapel  could  service  be  per- 
formed without  the  public  having  liberty  of 
access.  That,  however,  was  not  an  argument 
of  much  value  in  tius  matter,  for  the  regula- 
tion was  only  a  matter  of  police  and  discipliiie. 
From  the  wiiole  nature  of  the  proceedings  it 
was  apparent  that  this  chapel  was  not  a  charity 
in  the  menning  of  the  term,  so  as  to  render  the 
Attorney  General's  protection  necessary.  In 
support  of  tills  position,  his  Honor  referred  to 
the  eases  of  The  Attorney  General  v.  Hewer 
and  others,^  The  AttomeyGenerid  v.  Forster^ 
and  Ikms  v.  JenkinsS  This  case  did  not  give 
any  foundation  for  an  objection  that  the  At- 
torn^ General  ought  to  be  a  party  to  a  bSbl, 
such  as  the  present ;  for  the  property  in  qves- 
tion  was  not  a  charity,  but  was  the  contribu- 
tion of  certain  persons  to  be  applied  to  a  par- 
ticnlar  purpose,  in  which  the  Attorney  General 
took  no  interest.  The  third  question  was  one 
of  considerable  difficulty.  Lord  Eldon^  in  Che 
ease  of  7%r  Attorney  General  v.  Neweombe,^  a 
case  precisely  similar  to  the  present,  aaad*  (hat 
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he  liad  no  faedtadon  in  allowing  the  parties  to 
amend.  That  such  leave  should  be  nven 
when  it  could  not  affect  the  rights  of  the 
'parties  lidgant,  and  might  prevent  further  liti- 
gation, was  onlv just;  and  therefore  he  thought 
that  the  defendants  would  make  no  opposition 
to  allowing  the  bill  in  the  present  case  to  be 
amended.  He  would  see  if  he  could  not  frame 
an  order  which  would  meet  the  circumstances 
<^  the  case. 

Milligan  and  others  v.  MUchell  and  others. 
Sittings  at  the  Rolls,  July  1st  and  Jih,  1836. 


FRAUD.— BILL  OF  EXCHAKGB. — ^FOROBD  IN- 
DORSEMENT.— BONA  FIDE  HOLDER. — ^BEAL 
INDORSEMENT. 

A  bill  of  exchange  obtained  by  fraud,  and 
put  into  eirculation  with  a  forf^ed  indorse^ 
ment,  comes  into  the  hands  of  an  honest 
holder  for  full  consideration,  who,  after  the 
biWwas  overdue,  became  acquainted  with 
the  fraud,  and  obtained  a  true  indorsement. 
This  Court  has  Jurisdiction  to  stop  an  ac- 
tion at'  law  against  the  acceptors,  and  the 
koldfer  is  decreed  to  give  up  the  bill  to 
them  to.  be  cancelled. 

The  facts  of  this  case  have  been  stated  at 
large,  together  with  the  judgment  of  Lord 
Lyndkurst,  G.  B.,  granting  an  injunction,  in 
Vol.  7,  Leg.  Obs.  p.  382—3.  The  cause  came 
latdy,  on  Ue  meri^,  before  Mr.  Baron  Alder- 
son,  who  took  time  to  consider  his  judgment. 
It  is  not  necessary  to  restate  the  facts  and  ar- 
gaments  here,  as  his  Lordship  has  in  the  fol- 
lowing judgment  recapitulated  so  much  of 
both  as  make  the  points  decided  sufficiently 
explicit. 

Mr.  Baron  -r^W^-^^ii.— This  was  a  bill  filed 
by  the  plaintiffs,  praying  that  the  defendants 
nygbt  be  decreea  to  deliver  up  a  bill  of  ex- 
change, mentioned  in  the  pleadings,  to  the 
pl^tiffs  to  be  cancelled,  and  for  an  injunc- 
tion to  restrain  the  defendants  from  proceed- 
ing with  their  action  at  law,  or  from  com- 
mencing any  other  action  upon  the  same  bill, 
and  from  partmg  with  it  out  of  their  custody. 
The  facts  of  the  case,  as  stated  on  the  mutual 
admissions  of  the  parties,  were  these : — On  the 
•9tli  of  March  1832,  Robert  Hitchcock,  agent 
for  a  person  of  the  name  of  Heyhnd,  under  a 
power  of  attorney  to  collect  rents,  &c.  wrote  a 
letter  to  the  ixm  of  St.  George  Qregg  and  Co., 
of  Dublin,  inclosine  a  cheque  on  the  Coleraine 
Bank  for  600/.,  and  desiring  to  have  in  return 
a  biU<»f  excbenge,  payable  in  London,  at  sixty 
days,'  tnd  drawn  in  favour  of  Heyland.  In 
ptUTNiaaca  of  this  letter,  the  bill  in  question 
for  500/.  was  drawn  by  Messrs.  Gregg  and  Go. 
upon  the  plaintiffs,  Messrs.  Esdaile  and  Go., 
bankers  in  London,  and  delivered  over  to 
Hitchcock,  who,  as  soon  as  he  pfot  possession 
of  it,  put  an  indorsement  on  it  m  the  name  of 
Hevland,  in  whose  favour  the  1)111  was  drawn, 
ana  ^ho  was  at  that  time  absent  from  Ireland. 


Hitchcock  ^en  put  the  bill  hlto  drcnktion 
through  a  person  of  the  name  of  Stuart,  and 
so  early,  that  it  was  not  possible  for  Gregg 
and  Co.,  even  if  they  were  aware  of  the  inten- 
tion of  Hitchcock,  to  prevent  it.  The  defend- 
ant, Lanauze,  on  the  12th  March,  became  the 
purchaser  of  this  bill  from  Stuart,  without  any 
suspicion  of  the  gennineness  of  the  indorse- 
ment, and  paid  hSS.  value  for  it.  The  bill  was 
afterwards  transmitted  in  the  regular  course  of 
business  to  the  plaintiffs,  and  accepted  by 
them.  On  Gregg  and  Co.  sending  the  cheque 
to  the  Coleiaine  Bank,  it  was  ushosioured ; 
and  88  to  this  part  of  the  case,  hia  Lordship 
adopted  the  view  taken  of  it  by  Lord  Lpni^ 
hurst,  viz.  that  the  whole  seemed  to  be  a  con- 
trivance on  tibe  park  of  Hitchcock  to  defraud 
all  parties,  and  to  obtain  for  hk  own  use  the 
amount  of  the  bUl.  Subsequently  to  the  bill 
becoming  due,  the  defendant  Lanauze  became 
acouainted  with  the  fraud  practised  upon  them, 
ana  to  get  rid  of  his  doubt  as  to  the  validity  of 
the  original  indorsemest,  he  procured  a  real 
indonement  from  Heyland,  on  terms,  as  it 
was  alleged,  that  there  should  be  an  equal  divi- 
sion of  the  amount  of  the  bill.  Lanauze  then 
brought  an  action  at  law  against  the  plaintiffs 
to  recover  the  amount  of  ue  bill,  and  they,  in 
consecjuence,  filed  their  bill  for  the  purpose  of 
obtaimng  relief.  The  first  objection  to  relief 
being  granted  was,  that  there  seemed  to  be  no 
ground  for  interference  on  the  part  of  a  Court 
of  Eqiuty,  because  LAuauze  was  the  bond  fide 
holder  of  the  bill  of  exchange  for  a  valuable 
consideration,  and,  if  so,  according  to  the 
authorities  cited  in  argument,  the  suit  ought 
to  be  dismissed.  But  tiie  anwer  to  ^at  objec- 
tion was,  that  altfaon^  Lanauze  was  in  pos- 
session of  the  biU,  and  had  paid  full  value  lor 
it,  yet  if  the  indorsement  under  which  he  re- 
cdved  it  was  a  forgery^  it  was  the  same  as  if 
there  had  been  no  indorsement  at  all,  and 
therefore  gave  him  no  ritle.  The  instrument 
under  whidi  Hitdieock  was  empowered  to  act 
as  lucent  to  Heylaad,  as  it  i^peared  to  his 
LoroBhip,  confeired  no  power  to  indorse  bills; 
general  words  were  not  sufficient  to  confer 
that  power;  it  must  be  specially  mentioned. 
He  thought  therefore,  under  the  circumstances, 
that  the  first  indorsement  waa  proved  to  be  no 
indorsement  at  all,  and  did  not  confer  on  La- 
nauze the  title  of  bond  fide  transferree  of  the 
bill;  nor  did  the  subsequent  indorsement,  in 
his  opinion,  alter  the  case,  as  it  was  made 
when  the  biU  was  overdue.  Upon  the  whole, 
he  thought  that  the  plaintiffs  were  entitled  to 
the  relief  they  prayed ;  but  as  he  was  satisfied 
that  Lanauze  was  equally  a  victim  of  the  fraud, 
he  thought  the  decree  ought  not  to  be  accom- 
panied by  an  order  against  him  for  costs. — 
Esdaile  and  others  v.  Lanausse  and  others^^  at 
Westminster^  June  >6th,  1835. 
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STRIKING  OUT  COUNTS.  —  INCONSISTENT 
COUNTS. — INCONSISTENT  PLEAS. — ^AMEND- 
MENT.— TITHES. 

I^pleoi  can  be  considered  as  iubiiantiailp  pre^ 
sen  ting  several  dtfcnees,  they  may  be 
pleaded  together,  notwithstanding  the  rule 
0/II.T.4.W.4. 

In  this  case  a  rule  nisi  had  been  obtained  to 
stdke  out  one  of  two  counts  in  a  declaration, 
and  to  require  the  plaintiff  to  shew  cause  why 
lie  should  not  pay  the  costs.  The  facts  nj^ 
peared  to  be  these.  The  case  had  been  before 
»  Judge  at  cliambers,  who  had  refused  to 
make  an  order.  The  declaration  was  for  cer- 
tain tithes  due  from  the  defendant  to  the  plain- 
Uff.  The  first  count  was  for  treble  value  of 
tithes  not  set  out,  and  the  other  count  for  tithes 
barcndned  and  sold. 

The  peculiarity  in  the  case  was  this.  It  was 
not  known  whether  the  defendant  at  the  trial 
would  set  up  a  composition  as  a  defence,  or 
not.  It  was  admitted  that  the  plaintiff  had 
not  a  good  cause  of  action  on  both  counts,  but 
that  if  there  was  no  composition  he  could 
recover  on  the  first  count,  if  there  was,  how- 
ever, he  could  only  recover  on  the  second. 

On  the  part  of  the^defendant  it  was  stated, 
that  hie  intended  defence  was  that  there  was  a 
composition,  and  that  it  had  been  paid. 

The  Court  said,  that  as  the  claims  set  forth 
in  the  two  counts  were  in  substance  different, 
tkey  must  be  permitted  to  exist  together.  This 
was  not  a  violation  of  the  rule  of  3  &  4  W. 
4.  Reg.  1,  s.  5. 

The  Court  subsequently  directed  that  the 
last  count  should  be  struck  out,  on  the  defend- 
ant's undertaking  not  to  set  up  a  composition 
at  the  trial ;  or  in  the  event  of  his  so  doin? , 
to  consent  to  the  declaration  bein?  amended. 
The  rule  must  be  absolute  in  these  terms. 
The  plaintiff  will  pay  the  costs  incurred  by 
the  striking  out  of  the  count. 

'Rule   absolute  accordingly.— iUivrtfiictf  v. 
Stephens,  H.  T.  1836.  Excheq. 


PLEADING. — ^DBMURftBR. — LIBEL. — ^FRIYO- 
IiOUS  DEMURRER. 

fFkere  a  party  demurs  to  a  plea^  it  is  not  a 
sufficient  compliance  with  the  Rule,  to  state 
in  the  margin  generally  that  the  matters 
disclosed  in  the  plea  do  not  contain  any 
answer  to  the  cotnplaint  alleged  in  the  de- 
claration ;  but  it  should  go  on,  and  point 
out  the  particular  objection  which  the  plain- 
tiff proposes  to  raise  to  the  plea. 

In  this  case  a  rule  nisi  was  obtained  for 
setting  aside  a  demurrer,  on  the  ground  that 
the  statement  made  in  the  mar^n  of  the  plea 
of  the  ground  of  demurrer  was  insufficient,  ac- 
cording to  the  late  Rule  of  Court.  1 1  appeared 
that  it  was  an  action  for  a  libel,  contained  in 
the  Morning  Herald  newspaper.  The  defend- 
ant pleaded  that  the  alleged  hbd  was  a  fiur  and 
impartial  report  of  a  proceeding  in  a  court  of 
justice^  publicly  earned  on  against  the  pluntiff; 


without  any  defamatory  intention,  lb  tid* 
plea  the  plaintiff  demurred,  and  in  the  margin 
of  the  demurrer  book  stated,  as  the  ground, 
that  the  matters  disclosed  in  the  plea  con* 
tained  no  answer  to  the  declaration. 

Cause  was  now  shewn  against  the  rule  for 
setting  aside  this  demurrer,  and  it  was  con- 
tended, that  the  rule  of  court  had  been  com- 
plied with,  as  far  as  the  particular  circumstancca 
of  this  case  would  permit.  It  was  in  fact  inv- 
possible  to  make  a  more  particular  statement 
of  the  point  of  law  proposed  to  be  insisted  on 
by  the  plaintiff.  The  object  of  the  rule  was  to 
draw  the  attention  of  the  opposite  party  to  the 
matter  of  law  proposed  to  be  insisted  on  by 
the  party  in  support  of  this  demurrer.  Here 
all  the  information  which  was  in  the  power  of 
the  pluntiff  was  ffiven  in  the  margin. 

In  support  or  the  rule  it  was  submitted* 
that  the  intention  with  which  the  rule  was 
framed  was,  to  point  out  some  specific  ground 
of  objection  to  the  opposite  partv's  pleadings 
so  that  his  attention,  and  that  oi  the  Court, 
might  be  directly  called  to  it.  Here»  however* 
the  plaintiff  would  have  conveyed  as  mudi  in- 
formation with  respect  to  the  ground  of  de« 
murrer,  if  he  had  introduced  no  statement 
whatever  into  the  mawn.  It  must  bo  pre- 
sumed that  the  plaintiff  objected,  in  point  of 
law,  to  the  plea ;  and  therefore,  by  statmg  that 
there  was  no  sufficient  answer,  in  point  of  law» 
contained  in  it  to  the  declaration,  nothi^l^ 
more  was  stated  than  would  be  presumed  by 
law. 

Parte,  B.,  was  of  opinion  that  the  atttte^ 
ment  in  the  margin  was  insuffident.  Some 
special  pound  of  demurrer  ought  to  have  been 
stated  m  the  margin ;  whereas  here  was  n^ 
thing  more  than  a  repetition  of  the  ffeneral 
demurrer.  No  matter  what  might  be  Che 
cause  of  demurrer,  this  general  statement  would 
meet  it.  Neither  the  Court  nor  the  opposite 
party  would  have  its  attention  at  all  drawn  to 
any  specific  point  of  objection  by  this  general 
statement.  The  present  rule  mieht  be  dis- 
charged, on  payment  of  costs,  if  the  plaintiff 
would  undertake  to  amend  the  statement  ia 
the  mardn. 

Rule  discharged  accordingly. — Ross  v.  Robe* 
40ff,  T.  T.  1835.    Excheq. 


COflTB.— ARREST  WITHOUT  PROBABLE  CAUSE. 
— ACCIDENT. — VERDICT. 

fFhere  a  defendant  has  been  arrested /or  a 
sum  o/20i,,  but  the  pknntiff  only  recooets 
a  verdict  for  8/.,  yet  the  cause  of  the  smali 
amount  ijfthe  verdict  is  the  chvumstonce 
of  the  plaintiff  being  unable  to  prove  an 
agreement  in  writing,  in  consequence  of  am 
accident,  and  there  was  contradictory  evi- 
dence as  to  the  value  of  the  goods,  the 
Court  rtfused  to  allow  the  d^endant  his 
costs  pursuant  to  the  43  G.  Z,  c,  46. 

On  shewing  cause  against  a  rul^  nift  for 
giving  the  defendant  his  costs,  pursuant  to  the 
43  0. 3,  c.  46,  on  the  ground  of  the  defendant 
having  been  arrested  without  reasonable  and 
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probable  cause,  for  a  peAtet  snm  than  the 
pUdntiff  recovered  by  the  verdict  of  the  jury, 
Che  following  facts  appeared : — It  was  an  ac* 
tkm  of  assumpsii,  brought  to  recover  a  sum  of 
3S/.,  the  alleged  price  of  certun  goods  sold 
and  delivered  by  tne  plaintiff  to  the  defendant. 
At  the  trial  the  plaintiff  was  by  accident  un- 
able to  prove  the  agreement  pursuant  to  wluch 
the  side  of  the  goods  had  been  made.  That 
agreement  being  in  writing,  and  not  therefore 
avulable,  the  plaintiff's  claim  was  diminished 
to  die  extent  of  15/;  With  respect  to  the 
value  of  the  goods  there  was  contradictory 
evidence,  and  the  plaintiff  ultimately  recovered 
a  verdict  for  Only  8/.  The  defendant,  how- 
ever, had  been  arrested  for  20/.  The  present 
application  was  therefore  made  to  give  the 
detendant  his  costs,  on  the  ground  of  the  dif- 
ference  between  the  sum  for  which  the  arrest 
had  taken  place  and  that  for  which  the  verdict 
had  been  found. 

Cause  was  shewn  against  a  rule  so  obtained, 
when  it  was  contended  that  the  plaintiff  could 
not,  under  the  circumstances  or  this  case,  be 
called  upon  to  pav  the  defendant's  costs.  He 
could  only  be  cajled  upon  to  do  so  in  cases 
where  there  was  an  absence  of  reasonable  and 
probable  cause  for  the  arrest.  Here  it  could 
not  he  said  that  there  was  any  such  absence. 
Had  it  not  been  for  the  accidental  circum- 
gtance  of  ttie  defendant's  son,  who  could  have 
proved  the  agreement,  being  absent,  the  plidn- 
tttT  niiist  have  recovered  more  than  the  sum 
f6r  which  the  defendsnt  had  been  arrested. 
Besides,  there  was  contradictory  evidence  as 
to  the  value  of  the  goods.  Under  these  cir- 
citaMtances  it  was  contended,  that  the  arrest 
kad  hot  been  effected  without  reasonable  and 
probable  cause  for  the  sum  indorsed  on  the 
wriSa 

la  snpport  of  the  rule,  it  was  contended, 
thaic  the  pbintiff  was  bound  by  the  finding  of 
the  jury.  That  finding  was  far  less  than  the 
Sam  for  which  the  arrest  had  taken  place. 
The  plaintiff  was  bound  at  the  trial  to  be 
prepared  with  evidence  to  shew  that  his  de- 
mand was  well  founded,  to  the  extent  for 
which  he  had  effected  the  arrest. 

The  Court  was  of  opinion,  that,  under  the 
circumstances,  it  could  not  be  said  that  the 
plaintiff  had  arrested  the  defendant  for  20/. 
without  reasonable  and  probable  cause.  The 
present  rule  must  therefore  be  discharged. 

Rule  discharged.— »9i&a/tr«//  v.  Burhw,  T.  T. 
1835.    Excheq. 

FiLBiJ>IKO.— OBNBRAL  ISSUB. — ^DBMURRBB. — 
STRIKING  OUT  FLBA. 

1/  a  defhtdam  iueceedi  on  demurrer  to  a 
fAem  going'  to  the  whole  cmtee  of  action, 
the  Veurt  mil  allow  him  to  etrihe  out  the 

^  general  iuue  which' he  hoe  pleaded  at  the 
same  time  with  thai  plea. 

This  was  an  api>lication  to  strike  out  the 
plea  of  the  generld  issue,  which  the  defendant 
had  put  upbo  the  record  under  the  following 
circumstaMtfcat  It  was  an  action  for  false  im- 
prisomneat,  and.  the  defendant  pleaded^  first. 


the  general  issue ;  and  secondly,  a  spedal  plea, , 
going  to  the  whole  cause  of  action.    To  the 
latter  plea,  the  pliun tiff  demurred. 

On  demurrer,  the  Court  held  the  plea  suffi- 
cient, and  Judgment  was  accordingly  pro- 
nounced in  favour  of  the  defendant. 

The  present  application  was  therefore  made 
on  the  part  of  the  defendant,  for  leave  to  strike 
out  the  general  issue,  which  still  remained  on 
the  record,  on  the  ground  that  the  plaintiff 
could  not  recover,  in  case  of  his  prpceeding^to 
trial,  as  the  special  plea,  which  went  to  the 
whole  cause  of  action,  had  been  dedded 
against  him. 

The  Court  was  of  opinion  that  the  applies* 
tion  was  reasonable,  under  the  circumstanceiu. 
and  therefore  gave  leave  to  the  defendant  ac* 
cordingly  to  strike  out  the  plea  of  the  general 
issue.  It  however  intiroatea  at  the  same  timi^ 
that  the  more  proper  tribunal  for  an  appliea* 
tion  like  the  present  was  at  chambers. 

Rule  granted  accordingly.— Fotrii^  v.  Beck, 
T.  T.  1835.    Excheq. 


FLBADIWG. — ^USB  AND  OCCUPATIOK.^^PUIA  W 
PATMBNT. — SBT-OFF. — ^ACCOUNTS  STATBD. 

Since  the  new  rulee  of  pleading,  a  defendant 
cannot  avail  himeelf  of  an  admission  on  the 
part  of  the  plaintiff  that  he  has  been  paid^ 
under  the  plea  of  set-off. 

In  order  to  let  in  such  evidence,  a  plea,  of 
payment  must  be  put  upon  the  record. 

This  was  an  application  for  a  new  trial,  oa 
the  ground  of  misdirection  on  the  part  of  the 
under-sheriff,  before  whom  the  cause  was  tried. 

It  was  an  action  for  use  and  occupation. 
The  defendant  pleaded  the  general  issue,  and 
a  set-off  for  fixtures  and  chattels  bargained 
and  sold,  and  money  due  on  an  account 
stated.  The  pLiindff,  in  his  replication,  took 
issue  on  both  these  pleas.  The  plaintiff,  at 
the  trial,  proved  the  use  and  occupation,  and 
the  defendant  then  produced  an  account  in 
the  handwriting  of  the  pliuntiff,  from  \riuch  it 
appeared  that  a  greater  sum  than  the  amount 
claimed  by  the  plaintiff  had  been  paid  hj  the 
defendant.  The  under-sheriff  was  of  opinion 
that  evidence  of  payment  could  not  be  received 
on  this  record ;  but  he  left  it  for  the  jury  to 
say  whether,  upop  reading  this  paper  in  the 
handwriting  of  the  plaintiff,  thev  were  of  opi- 
nion that  the  plaintiff's  claim  haa  been  settled. 
Should  their  opinion  be  that  the  accounts  had 
been  settled,  they  would  find  a  verdict  for  the 
defendant :  if  not,  they  would  find  a  ventict 
for  the  plaintiff.  After  some  .consideradon, 
thejury  found  a  verdict  for  the  defendant 

Ine  present  application  was  now  made  for 
a  new  trial,  on  ttie  ground  that  the  under- 
sheriff  ought  not  to  have  directed  the  jury  to 
take  the  account  in  question  into  their  con- 
sideration,  but  ought  to  have  told .  them  at 
once  that  they  could  not  take  any  evidence  of 
payment,  whether  direct  or  indirect,  into  their 
consideration. 
^    Cause  having  been  shewn  agunst  this  rule, — 

The  Court  was  of  opinion,  that  the  under- 
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bad  left  the  case  ta  the  jury.  The  defendant 
had  put  no  plea  of  payment  on  the  record ; 
no  evidence  therefore  of  payment  could  be 
admitted  on  the  isBue  joinea.  It  could  not  be 
admitted  under  the  plea  of  set-off,  although 
an  account  stated  was  therein  mentioned.  That 
could  only  refer  to  an  account  stated  between 
the  parties,  so  as  to  form  a  seperate  cause  of 
action.  The  present  rule  therefore  for  a  new 
triad  must  be  made  absolute,  with  leave  how- 
ever to  the  defendant  to  amend  his  pleadings 
on  payment  of  costs. — Linley  v.  Polden,  T.  T. 
1835.  Excheq. 


NOTES  OF  THE  WEEK. 


ROTAL  A88ENT8. 

2l9t  Jug.  IS35. 

Certiorari. 

London  Small  Debts. 

Bankruptcy  Funds. 

Chancery  Offices  Improvement. 

Ecclesiastical  Revenues. 

Lunatic  Acts  Continuance. 

Sheriff's  Dedararion. 

Loan  Societies. 

26th  Aug. 
Polls  at  Elections. 
Prisons  Regulations. 

H017S3  OF  LORDS. 

BUls/or  second  Reading. 

Residence  of  Clergy. 
RuraHties  Prevention. 
Ecclesiastical  Jurisdictions. 
Capital  Punishments. 
Imprisonment  for  Debt. 
Abolishing  useless  Offices. 

In  Select  Committee. 
Wills  Execution. 
Executoirs. 
Prisoners'  Counsel. 

/«  (Jommittee. 
Tltiies'  Recovery. 
Sinecure  Church  Preferment. 
Education  &  Charities. 
Church  of  Ireland. 

IV  be  t'epofied$ 
Insolvent  Debtors'  Court. 
Municipal  Corporations. 

Paseei. 

Polls  at  Elections. 

ffighways. 

Oaths  Abofitiott  Amendment. 

Clerk  of  Crown. 

Insolvent  Courts. 

Turnpike  Trusts. 

niegid  Securities. 


BUh  to  be  brought  in. 
Lbcw  of  Tenure. 
Law  of  Escheat. 
Poor  Law  Amendment. 
Registration  of  Birtiis,  &c. 

Second  Reading. 
Law  of  Libel. 
Paridi  Vestries. 
Oaths  Abolition  Amendment. 
In  Committee. 
Copyholds  Enfranchisement. 
Registration  of  Voters. 
County  Coroners. 
Durham  Court  of  Pleas. 
Dissenters'  Marriages. 
Stamps  and  Taxes. 

To  be  reported. 
Publication  of  Lectures. 

Passed. 
Marriage  Act  Amendment. 
Abolition  of  useless  Offices. 
Certiorari. 
Letters  Patent. 


STAMP  Aim  TAXSS  BILL. 

The  only  clauses  in  this  bill  whidi  appear 
necessary  to  mention  for  the  information  of 
the  profession,  are  the  following : 

llie  Stamp  Duties  on  Polices  of  Insur- 
ances on  lives  for  sums  not  exceeding  100/. 
aire  reduced. 

The  Members  of  any  one  of  the  four 
Inns  of  Court  may  be  admitted  in  any 
other  of  the  Inns,  free  of  duty. 


IMPRISOKMVKT  FOB  DBBT  BILL. 

In  consequence  of  the  discussion  which 
arose  on  Tuesday  night  in  the  House  of 
Lords,  on  the  important  petitions  from 
Manchester,  Westminster.  &c.  against  the 
Imprisonment  for  Debt  Bill,  it  appears  that 
the  bill  will  not  be  further  proceeded  on 
during  tiiis  session,  and  that  it  will  be 
brought  into  the  Upper  House,  and  referred 
to  a  Select  Committee  next  session.  The 
report  of  the  debate  in  the  House  of  Com* 
mons,  at  p.  356,  was  printed  before  this 
information  transpired. 


PUBLICATION  OP  LECTURES  BILL. 


This  bill,  printed  in  the  last  number,  *pi 
326,  appears  to  be  a  piece  of  needless  It^- 
lation,  unless  it  wem  connected  with  a 
general  revision  of  tiie  lav  of  co][>yright,  by 
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ap  extension  of  the  term  of  twenty-eight 
yean,  and  an  abolition  of  the  library  tax. 

Tlie  law  with  respect  to  the  copyright  in 
lectures,  we  take  to  be  this :  If  the  lectures 
have  been  written,  either  entirely  or  par- 
tially, the  Court  of  Chancery  will  prevent 
their  publication,  on  the  ground  of  the  in- 
vasion of  the  author's  copyright ;  and  if  the 
lectures  (as  in  the  instance  of  the  late  Mr. 
Abemethy)  are  entirely  oral^  and  no  notes 
of  them  can  be  produced,  the  Court  will 
still  restrain  the  publication,  on  the  ground 
of  an  implied  contract :  the  subscriber  to 
the  lectures  being  entitled  to  take  notes  for 
his  own  use,  but  not  to  publish  them.* 

Now  the  present  bill,  whilst  it  gives  no 
more  than  the  author  already  possesses  in 
regard  to  the  extent  or  duration  of  the 
right,  imposes  a  condition  which  must  be 
troublesome  and  annoying.  The  object  of 
the  bill  is  to  inflict  a  penalty  of  a  penny  a 
sheet  on  the  pirated  copies,  besides  for- 
feiture. This  wiU  afford  a  remedy  by  ac- 
tion for  penalties,  in  addition  to  the  present 
remedies  by  injunction  in  equity,  and  action 
at  law  for  damages.  But  the  bill  by  the 
5th  section,  as  it  first  stood,  excluded  from 
the  intended  protection  any  lectures  "  which 
should  be  delivered  in  any  place  not  licenced 
by  law  for  such  puipose,**  as  if  it  were  in- 
tended to  revive  one  of  the  Six  Acts  for 
preventing  Sedition,  by  which  all  meetings 
of  more  than  twelve  persons  must  be 
licensed.  These  words  are  omitted,  but 
the    exception  still   remains   against  any 


lectures  "  of  the  delivery  of  which  notice 
in  writing  shall  not  have  been  pven  to  two 
Justices  Hving  within  five  miles  from  the 
place  where  such  lectures  shall  be  delivered, 
two  days  at  the  least  before  delivering  the 
same." 

Now  we  venture  to  assert,  that  no 
lecturer  Will  thank  the  proposer  of  the  bill 
fbr  the  boon  he  offers,  and  that  it  will  be 
preferable  to  rely  on  the  old  remedy  by 
action  or  injunction  for  any  infringement  of 
the  lecturer's  right,  than  sue  for  a  penny  a 
sheet  for  the  pirated  copies,  on  condition 
of  his  being  obliged  to  give  the  magistrates 
notice  of  the  delivery  of  the  lectures.  The 
remedy  by  injunction,  which  immediately 
stops  the  sale  of  the  printed  copies,  is 
almost  invariably  resorted  to,  in  preference 
to  the  penalties  and  forfeiture  under  the 
statute  of  Anne. 


ANSWERS  TO  QUERIES. 


»  The  case  of  Mr.  Abemethy,  which  was 
decided  by  Lord  Eidon  on  the  1 7th  of  June, 
1825,  does  not  appear  in  the  usual  reports  of 
the  Lord  Chancellor's  Court,  but  there  is  the 
following  note  in  Mr.  Jeremy's  Equity  Juris- 
diction, p.  320. 

'*  Tlie  principle  of  protection  would  be  car- 
ried even  to  the  case  of  literary  compositions, 
not  red  need  into  writing,  but  merely  orallv 
delivered ;  for  in  a  case  in  which  one  delivered, 
in  the  theatre  of  Saint  Bartholomew's  hos- 
pital, lectures  on  surgery,  which  he  was  unable 
Co  prove  to  have  been  written^  and  some  per- 
son who  was  there  as  a  pupil,  by  virtue  of  a 
ticket  purchased  of  the  lecturer,  or  a  stranger 
under  the  colour  of  being  a  pupil,  had  taken 
them  down,  and  published  them  as  such  lec- 
tures ;  it  was  held  that  there  was  a  proper^ 
in  the  composition,  sufficient  to  inouce  this 
Court  to  prevent  publication  by  another ;  for, 
had  the  latter  been  a  pupil,  the  act  would  have 
been  a  breach  of  contract,  and  had  he  been  a 
stranger,  it  would  have  been  a  fraud;  and 
that  in  either  case  this  Court,  upon  the  founda^ 
tion  of  the  legal  right,  would  grant  an  injunc- 
tion.— Abemethy  v.  Hutehinton^  on  motion, 
December  1824.  and  June  1825. 


BLBGTOR.— HtUALIFIGATION.      P.  224. 

1.  Let  B.  grant  his  son  A.  a  rent-charge  of 
10/.  pavable  for  AJ%  life,  out  of  one  oxB.'b 
freeholds :  this  will  accomplish  the  object  of 
both  parties  as  nearly  as  possible,  the  only 
difference  being,  that  instead  of  B,  baring  an 
absolute  disposable  power  over  the  freehold 
at  his  death,  it  will  be  subject  to  the  life  es* 
tate  of  A.  to  the  extent  of  10/.  H.  C. 

2.  If  the  conveyance  be  not  made  fraudu- 
lently, on  purpose  to  give  a  vote,  a  grant  of  an 
estate  of  10/.  or  upwards,  for  the  life  of  B., 
will  effect  the  object  referred  to  by  T.  O.  B. 

J.N. 

3.  I  should  recommend  B.  to  execute  a 
lease  for  twenty-one  years  of  one  of  his  free- 
holds to  A,,  conformably  to  the  stipulations 
laid  down  in  the  after-part  of  the  22d  section 
of  the  Reform  Act,  "  for  which  (to  use  its 
language)  he  shall  be  bond  fide  liable  to  a 
yearly  rent  of  not  less  than  50/."  Six  months 
possession  and  registration  must  be  borne  in 
mind  (sec.  26).  Aspiro. 

ACGIOBNTAL  INJURY. — RBMBDT.      P.  224. 

There  can  be,  I  think,  but  little,  if  any 
doubt,  that  the  landlord  is  liable  to  the  pay- 
ment of  the  expenses  incurred  by  the  indis- 
cretion of  his  daughter,  inasmuch  as  he  ought 
not  to  have  placed  the  gun  loaded  within  the 
reach  of  any  one  ignorant  of  the  fact. 

Aspiro. 


9USD  of  ftxtittlarir  onH  Cnumt. 

NOTICE  TO  QUIT.      P.  224. 

The  lease  by  A,  to  B,  passed  the  reversion 
of  ^.'8  tenancy  during  the  twenty-one  years 
comprised  in  C*t  lease,  and  consequently  the 
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nptice  by  C.  10  good,  and  he  may  bring  eject- 
ment, or  distrain,  or  pursue  any  other  remedy 
incident  to  the  reversion. .  The  non-receipt  of 
rent  by  C,  any  esiercise  of  owiierddp  by  him, 
or  any  acknowledgment  by  B.  of  being  C's 
tenant  is  unimportant,  since  the  stat.  of  4  &  5 
Ann.  c.  16,  made  attornment  unnecessary  to 
complete  the  title  of  the  grantee  of  a  reversion. 

J.N. 


lamdloud  amd  tbnant. — tbndbr.  p.  224. 

Although  j4.  might  ha?e  tendered  the  key 
''at  the  expiration  of  his  tenancy,"  he  did 
not,  probably,  do  so  within  the  time  prescribed 
by  the  act  It  does  not  appear  by  ttie  queiy, 
whether  the  tenancy  was  for  years,  from  year 
to  year,  or  a  less  period ;  upon  Miich,  I  con- 
ceive, the  point  solely  hinges ;  inasmuch  as  a 
notice  to  quit  on  the  part  m  the  tenant,  appro- 
priate to  the  nature  of  the  holding,  was  neces- 
sary in  the  two  last  considerations,  and  none 
in  the  former,  because  both  parties  are  aware 
of  the  period  fixed  for  the  determination  of 
the  term ;  still  the  time  /or  tendering'  applies 
to  it.  Ihe  d.  Godtail  v.  Jnglis,  3  Taunt.  54 ; 
Parker  d.  ITaiker  v.  Constable,  3  Wils.  25 ; 
Year  Book,  13  Hen.  8, 15,  b. ;  Doe  d.  Pitcher 
V.  Donovan,  1  Taont  555;  Right  d.  Flower  v. 
Do9^,  I  T.  R.  159.  AspiRO. 


ftAtb  at  propniti;  an)r'Canhr$xncinit. 

TR17STBB. — PURCHASBR.      P.  144. 

I  see  no  objection  to  the  purchase  made  by 
j1,  of  the  trust  estate,  if  all  the  circumstances 
are  Iwndfide.  His  character  of  trustee  was  at 
an  end ;  and  besides,  he  did  not  purchase  of  his 
eestuis  que  trust,  but  of  a  third  person,  to  whom 
the  estate  had  been  sold.  As  between  him 
and^.,  there  can  be  no  objectioli  to  his  baring 
been  the  purchaser.  If  there  has  been  any 
imfair  dealing,  or  any  understanding  between 
them,  detrimental  to  the  eestuis  que  trust,  then 
indeed  the  sale  may  be  impeached ;  but  if  the 
transaction  was  honest,  there  can  be  no  ob- 
jection to  his  baring  bought  the  property; 

Spbs. 


AD  VALOREM  STAMP.      P.  224. 

B.  may  convey  the  equity  of  redemption  to 
ji,  upon  a  35*.  stamp.  n.  G. 


QUERIES. 
lafD  0f  9r0pert|;  xtOr  Canbesxticinit. 

AD  VALOREM  STAMP. 

On  the  sale  of  lands  a  part  of  the  purchase- 
money  is  left  unpaid,  and  agreed  to  be  left  on 
security  of  the  purchased  premises,  and  this 
transaction  is  efiected  by  one  instrument;  what 
stamp  is  requisite  ?  J- 


sbttlbmbnt. — conobalbd  mortgaob. 

A,  gave  instructions  to  his  solicitor  to  draw 
a  settlement  of  lus  interest  in  a  leasehold  mes* 
suaffe  or  dwelling  house,  upon  certain  trusts 
for  lus  children  after  his  death.  J.  did  not 
dbclose  the  fact  of  his  baring  sometime  pre- 
riously  mortgaged  the  property,  so  that  no 
mention  is  made  of  it  in  the  settlement  The 
premises  were  held  by  him  under  a  lease  for 
three  lives  and  21  years;  but  he  renewed  the 
lease  for  75  years  at  the  time  he  raised  the 
money  on  mortgage  thereof.  The  settiement 
was  araivn  under  the  impression  that  the  old 
lease  was  subsisting.  Would  the  circumstance 
of  the  settlement  baring  been  made  subse- 
(luently  to  the  mortgage  pass  ji.'B  interest 
therein  ?  or  is  the  present  settiement  void  ia 
consequence  of  not  reciting  the  mortgu^e  ? 


lain  0f  ^ttffrnefif . 

LIBN  FOR  MONBT  LBNT. 

Can  you  inform  me  of  an  instance  of  an 
attorney  being  allowed  to  hold  deeds,  &c.  in 
his  hands,  for  money  lent  and  advanced^ 
Chitty  says,  *'  tiiat  he  has  no  lien  upon  them 
for  any  other  debt  but  costs/'  Lawson  v. 
Dickenson,  8  Mod.  306.  S.  P.  Q. 
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The  Statutes  of  the  present  Session  of  P^- 
liament,  effecting  Alterations  in  the  Low,  are 
at  present  few  in  number,  and  of  no  great  im- 
portance to  the  Profession.  IVobabLy  there 
will  be,  by  the  end  of  the  Session,  sufficient  to 
call  for  one  Number  at  least  in  continuation 
of  our  Commentaries  on  the  New  Statutes:  so 
as  to  complete  the  Annual  Diobbt  of  the 
Statute  and  Common  Law  for  the  Year 
1835. 

We  shall  print  a  small  number  of  the 
Second  Report,  of  the  Commissioners  on  the 
Criminal  Law,  as  an  Appendix  to  the  present 
Volume. 

We  are  compelled  to  omit  soflse  Queries  on 
account  of  the  length  of  the  statement  of  the 
circumstances.  Our  correspondents  can  surely 
reduce  the  point  of  law  into  a  reasonable  com- 
pass. 

We  are  requested  to  inquire  of  the  writer  of 
the  article  '•Mortgage  Stamp,"  p.  309,  whe- 
ther the  further  sum  was  advanced  by  the  same 
party  who  advanced  the  original  sum ;  and  who 
were  the  counsel  and  attorneys  in  the  cause? 

The  Queries  and  Answers  of  J.  C. ;  W.  S. ; 
T.  B. ;  and  J.  H.,  have  been  received. 

We  cannot,  in  justice  to  others,  insert  im- 
mediately the  Queries  received  this  week,  as 
requested. 

if  "  Non-professional"  intends  to  practise 
as  a  Conveyancer  under  the  Bar,  he  must 
apply  to  one  of  the  Inns  of  Court. 

Tlie  case  of  the  late  Sir  William  Clayton 
and  the  Duchy  of  Cornwall,  shall  be  consK 
dered. 


^tit  UtQal  0bwvhtv^ 


V01.X. 


TOR  AUGXrST,  1835. 


N0.CCLXXXVIII. 


— — *•  Qnod  magis  ad  not 

Pertinety  et  aetcire  malam  etl,  agitamas." 

HORAT* 


LAW  OF  ATTORNEYS, 

PRO? K88IONAL  KNOWLBDGB  AND  DUTT.— 
FRAUD. 

Havmo  alwRys  noticed  important  cases  af- 
fccting  the  practice  of  solicitors,  we  avail 
oandvea  of  a  very  fiill  and  able  reportof  Lord 
EUhm'g  last  wdUconsidered  judgment,  carry- 
iRff  tkc  jurisdiction  in  equity,  in  respect  to 
professional  ignorance  and  neglect,  farther 
than  any  prevbiu  decision.  The  report  also 
cites  a  judgment  of  Sir  Anthony  Hart,  as 
Lord  Chancellor  of  Ireland,  bearing  on  the 
same  point. 

The  following  Is  the  learned  reporter's 
fommary,  which  appears  to  be  very  ac- 
curate, and  10  comprehend  all  the  Iclading 
fiicu  of  the  case.  This,  with  the  judgment, 
will  render  it  unnecessary  to  state  the  plead- 
ings, evidence,  or  arguments  of  counsel : 

On  a  contract  for  the  sale  of  pttrt  of  an  es- 
tate, the  purchaser  requiring  a  fine  to  be  le- 
vied of  it  for  the  purpose  of  removing  admitted 
defects  in  the  title,  the  vendor  employed  an 
attorney,  who  was  his  relation,  and  had  been 
professionally  employed  by  him  on  various  oc- 
casions, to  levy  the  fine  and  complete  the  con- 
tract.  The  attorney  advised  the  levying  of  a 
fine  of  the  wMe  of  the  vendor's  estate,  with- 
oot  telling  him  the  effect  of  it :  such  fine  was 
accordii^iy  levied,  and  the  vendor  died  with- 
ont  declaring  its  uses,  and  without  re-puWish- 
ing  his  will  previously  made,  by  which  he 
deTiaed  the  whole  estate  to  his  wife,  who  sur- 
vived him.  After  the  vendor's  deaih,  the  at- 
»o.  CQXfXzzvni. 


tomey  claimed  the  estate  as  hb  heir  at  law, 
alleging  that  the  will  was  revoked  by  the  fine  i 
and  he  brought  actions  of  ejectment  to  recover 
possession  thereof.    The  mdow  filed  a  bill  in 
Chancery  for  relief  <  and  on  an  issne  dinctcd 
by  that  Court,  a  jury  found  that  the  attorney 
fraudulently  omitted  to  tell  the  vendor  what 
effect  the  fine  wmiM  have  upon  a  devise  of  the 
property  comprised  in  it.    The  Court  of  Chan- 
eery,  upon  that  verdict,  decreed  the  attorney 
to  be  a  trustee  for  the  devisee  of  the  lands  and 
hereditaments,  which  so  descended  to  him  as 
heir  at  law.    The  House  of  Lords,  affirming 
that  decree,  further  held,  that  the  attorney's 
alleged  ignorance  of  the  effect  of  a  fine  on  the 
will  of  the  lands  comprised  in  it,  and  his  omis- 
sion to  inquire  whether  the  conusor,  his  client, 
had  made  a  will,  were  such  professional  igno- 
ranee  and  neglect,  as  afforded  a  principle  by 
which  a  court  of  equity  might,  independent  of 
the  ground  of  fraud,  hold  him  to  be  a  trustee 
for  a  third  person,  of  any  benefit  resulting  to 
himself  from  his  professional  ignorance  or  ne« 
gleet  to  the  prejudice  of  that  person. 

The  follovring  is  the  judgment  of  the  Earl 
of  Eldon : 

**  Your  Lordships  are  now  to  pronounce  your 
judgment  in  a  cause  which,  I  am  sorry  to  say, 
was  instituted  in  the  Court  of  Chancery  so 
long  ago  as  the  year  1S23.  My  Lords,  it  the 
view  I  take  of  this  case  be  correct,  it  appears 
to  me  that  the  judgment  might  have  been  pro- 
nounced long  since.  The  circumstaoces  of 
the  case  are  these :  Richard  Rich  Wilford  was 
seised,  at  the  time  of  making  his  will,  of  lands 
and  hereditaments  at  Chelsea,  in  the  county 
of  Middlesex,  consisting  of  a  mansion-house 

Z 


354 


The  Law  of  Attorneys. 


called  Ranelagb-house,  with  the  appurtenances, 
together  with  certain  pieces  of  land  adjoining, 
comprising  about  two  acres.  •  He  was  likewise 
entitled  to  another,  estate  near  adjoining, 
called  the  Ranelagh  estate,  comprising  about 
eighteen  acres.  He  made  a  will,  dated  the  28lh 
«f  March  1822,  by  which  he  devised  all  his 
real  estate  to  his  wife,  the  respondent  in  this 
appeal,  in  fee.  Before  making  the  will,  he  had 
entered  into  a  contract  with  the  Commission- 
en  and  Governors  of  Chelsea  Hospital,  on  be- 
Tialf  of  himself  and  the  other  proprietors  of 
the  Ranelagh  estate,  for  the  sale  of  part  of  that 
estate  to  them.  It  appears  by  the  pleadings 
in  the  case,  that  the  title  to  the  Ranelagh  estate 
wa?  complicated,  and,  in  consequence  of  that, 
doubts  arose  respecting  the  title  to  so  mueh  of 
that  estate  as  was  contracted*  to  be  sold;  and 
therefore  it  formed  part  of  the  contract  that 
the  testator  should  levy  a  fine  of  the  lands  res- 
pecting which  such  doubt  had  arisen.  It  ap- 
pears that  the  testator,  upon  many  occasions 
before,  had  employed  other  solicitors  than  the 
appellant ;  I  think  Mr.  Ashmore  was  one.  The 
appellant,  who  is  an  attorney,  was  a  relation  of 
the  testator.  The  necessity  of  levying  a  fine 
arose  out  of  the  persons,  wno  were  concerned 
'  for  the  Governor  and  Commissioners  of  Chel- 
sea Hospital,  thinking  it  would  be  desirable,  as 
unquestionably  it  would  be,  to  have  a  fine  levied 
of  those  premises,  in  order  that  they,  as  the 
'  purchasers,  might  be  sure  of  having  a  good  title. 
It  became  therefore  necessary  to  levy  such 
fine.  The  appellant  in  this  case  being,  as  I 
understand,  an  attorney,  was  employed  for  the 
purpose  of  giving  a  satisfactory  title  to  those 
who  had  bought  this  parcel  of  the  testator's 
estate. 

"My  Lords,  I  observe  it  is  stated  that  the  ap- 
pellant either  was  informed,  or  thought  it  was 
advisable,  thati  a  fine  should  be  levie^l,  not 
only  of  that  part  of  the  ei^tate  which  had  been 
contracted  for  by  the  Chelsea  Hospital  Commis- 
sioncrs, — not  confining  the  fine,  which  was 
levied  to  those  premises  where  necessity  called 
for  the  fine,  but  he  thought  proper,"^whether 
in  consequence  of  its  suggesting  itself  to  him, 
or  having  it  suggested  by  others,  does  not  I 
think  clearly  appear, — but  he  thought  proper 
to  levy  a  fine,  not  only  of  that  estate,  but  of  the 
estates'  in  reference  to  which  no  contract  had 
'been  entered  into  with  the  Commissioners  of 
Chelsea  Hospital,  and  which  required  no  atten- 
tion whatever  to  be  given  to  them.  The  result 
of  that  \6  this — that  the  fine  that  was  necessary 
to  complete  the  title  to  the  Chelsea  Hospital 
Commissioners  operated  in  law  as  a  revocation 
of  the  devise  to  the  widow,  of  the  whole  of 
these  premises,  a  parcel  of  which  onlv.had 
been  sold  to  the  Commissioners.  It  turned 
out  that  the  gentleman  who  had  advised  this 
large  extent  of  the  fine,  the  attorney,  was  him- 
self the  heir  at  law.  of  the  testator,  though  he 
states  that  he  had  very  great  doubts  about  it, 
and  did  not  then  believe  that  he  was.  I  wish  to 
.put  it  in  the  strongest  way  for  him,  that  he  did 
not  know,  and  did  not  believe,  that  he  was  the 
.heir  at  law  of  the  testator,  till  he  made  that  dis- 
covery, to  say  the  least  of  it,  shortly  after  the 


death  of  the  testator ;  and  that,  therefore,  this  | 
misfortune  to  the  wife  in  losing  this  property 
was  owing  to  his  want  of  knowledge  that  the 
title  of  heir  belonged  to  him, — for  a  relation  he 
must  have  known  himself  to  be.  The  testator 
had  been  very  bountiful  in  his  exertions  to 
serve  this  gantleman  ;  and  I  do  not  mean  to 
say  that  if  the  testator  had  had  an  opportunity  of 
considering  and  reconsidering  what  ivoula  be 
the  effect  of  this  fine,  I  am  far  from  being  cer- 
tain that  he  would  not  have  left  this  property 
even  to  this  gentleman  himself.  He  states  that 
he  did  not  knOw  or  believe,  or  to  that  eflfect,  that 
he  was  the  heir  at  law  of  the  testator,  and  that 
he  did  not  know  the  effect  of  the  fine  would  be 
such  as  in  point  of  law  it  has  been;  and  there- 
fore that  his  notion  is,  that  he  is  entitled  to 
have  this  property  under  the  circumstances  of 
this  case. 

'*  My  Lords,!  maybe  mistaken,  or  I  may  have 
forgotten  perhaps,  but  I  have  taken  great  pains 
to  refresh  my  mind  upon  this  subject,  though 
I  hare  been  very  much  absent  from  matters  in 
courts  of  justice  for  somewhat  now  more  than 
seven  years  :  I  have  taken  great  pains  to  look 
into  this  subject,  and  I  do  profess  myself,  if  1 
had  heard  the  cause  in  the  year  1823,  it  would 
have  been  utterly  impossible  for  me  to  direct 
an  issue  to  a  Court  of  Law,  consistently  mth 
mv  habit,  if  possible,  to  save  parties  the  expense 
of  trials  of  issues,  if  the  case  afforded  a  clear 
ground  of  equity  between  the  parties ;  and  in  ! 
this  case  I  think  such  clear  ground  was  afford-  i 
ed.  I  should  have  thought  it  my  duty,  upon  ! 
the  principle  which  I  am  now  about  to  state, 
at  once  to  have  said,  "  Whether  you  meant 
fraud,  whether  you  knew  that  you  were  the 
heir  at  law  of  the  testator  or  not,  you,  who  have 
been  wanting  in  what  I  conceive  to  be  the  duty 
of  an  attorney,  if  it  happens  that  you  get  an 
advantage  by  that  neglect,  you  shall  not  hold 
that  advantage,  but  you  shall  be  a  trustee  of 
the  property  for  the  benefit  of  that  person  who 
would  have  remained  entitled  to  it,  if  you  had 
known  what  you  ought  as  an  attorney  to  have 
known  ;  and  not  knomng  it,  because  you 
ought  to  have  known  it,  you  shall  not  take 
advantage  of  your  own  ignorance  ;'*  for  I  car- 
ry it  so  far,  "you  shall  not  take  advantage  of 
your  own  ignorance."  It  is  too  dangerous  to 
the  interests  of  mankind,  that  those  who  are 
bound  to  advise,  and  who,  being  bound  to  ad- 
vise, ought  to  be  able  to  give  sound  and  suffi- 
cient advice— it  is  too  dangerous  to  allow  that 
they  shall  ever  take  advantage  of  their  own 
ignorance,  of  their  own  professional  ignorance, 
to  the  prejudice  of  others. 

"  My  Lords,  this  principle  I  find  laid  dowi^ 
by  Lord  Hardwicke  in  different  cases^,  and  it 
is  exceedingly  well  illustrated  in  the  case 
stated  from  Ireland.  I  have  in  my  possessaon 
at  this  moment  the  manuscript  of  that  decree, 
which  was  quoted  at  the  bar.  I  am  sure  it  is 
genuine:  I  know  the  handwriting  of  Sir  An- 
thony Hart,  the  then  Lord  Chancellor  of  Ire- 
land. This  manuscript  which  I  now  Lave, 
shews  the  diligence  and  accurate  '  attention 
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whidi  lie  gave  to  the  subject,  having  corrected 
and  re-corrected  it,  in  order  that  the  principle 
might  be  understood  upon  which  the  decree 
was  made.'  My  Lords,  that  case  was  this : — 
A  gentleman  at  the  bar,  who  appeared  by  the 
former  transactions  between  the  testator  and 
himself  to  have  been  a  very  intimate  fiiend  of 
th€  testator,  made  himself  executor  to  the  tes- 
tator undeT  these  circumstances :  By  the  law 
at  that  time,  if  there  was  no  personal  estate 
given  in  legacies  to  other  persons,  or  even  if 
there  were  legacies  given  to  other  persons,  the 
executor,  bv  his  appointment  as  such  execu- 
tor, would  have  taken  the  whole  of  the  residue 
of  the  personal  estate.  It  was  not  the  inten- 
tion of  that  testator  to  give  this  learned  coun- 
cellor  anything  more  than  the  office  of  execu- 
tor ;  but  he  insisted  that,  having  got  the  office 
of  executor,  he  was  entitled  to  the  residue  of 
the  personal  estate;  and  it  turned  out  as  a 
loatter  of  fact, — and  the  case  was  in  tliis  respect, 
I  believe,  perfectly  honest, — ^that  he  was  not 
aware  of  the  doctrine  at  the  time  that  he  made 
the  will  which  appointed  him  executor,  that 
he  would  be  entitled  to  this  personal  estate. 
But  what  said  the  Court  ti>  that?  The  Court 
said  '  That  is  what  you  ought  to  have  known  ; 
you  ought  to  have  known  it,  and  you  shall  not 
take  for  your  own  benefit  that  which  you  have 
derived  from  your  professional  ignorance;' 
—  and  the  consequence  was,  that  he  was 
declared  to  be  a  trustee  for  the  next  of  kin 
of  the  residue  of  the  personal  estate;  and  I 
humbly  think  this  appellant  is  a  trustee  of 
that  part  of  the  real  estate  with  reference  to 
which  there  was  do  occasion  whatever,  in  or- 
der to  carrv  the  contract  with  the  Commis- 
sioners of  Chelsea  Hospital  into  effect,  to  levy 
any  fine. 

.  "  This  gentleman,  I  see,  alleges  that  he  did 
not  know  the  testator  had  made  a  will ;  but  he 
.could  not  but  know,  considering  the  proposi- 
.tion  I  have  stated,  that  if  the  testator  had  made 
A  will,  devising  all  the  other  estates  to  his 
widow--*that  if  he  levied  a  fine  to  the  extent 
that  this  fine  was  levied,  it  must  revoke  his 
will.  I  say  it  was  his  duty  to  have  asked  the 
Xestator  whether  he  had  made  a  will,  and  not 
.to  have  gone  beyond  the  necessity  that  arose 
in  that  case  for  the  purpose  of  making  the 
title  to  the  Commissioners  complete,  and  of 
carrying  that  contract  into  effect ;  and  it  is  as 
.dear  as  the  sun  at  noon  day,-r-at  least  we  know 
jiothing  to  the  contrary,  and  it  is  but  fair  to 
«ay  it,  looking  at  the  whole  of  his  answer, — that 
if  he  had  known  that  the  esti^te  had  been  de- 
vt3ed  to  the  lady  who  had  become  General 
AVilford's  widow,  he  would  not  have  levied  a 
.fine  of  that  estate,  unless  under  a  deed  that 
should  give  the  same  effect  as  to  her  interest 
as  she  would  have  taken  under  the  will.  I 
have  no  hesitation,  therefore,  in  saying,  that  if 
I  bad  heard  this  cause  originally,  1  should  not 
have  directed  any  Issues,  because  there  is  a 
principle  of  equitv  that  considers  that  if  there 
is  negligence,  it  is  quite  enough;  but  instead 
of  that,  two  issues  were  directed :  one  of  those 
issues  WBS  fou;id  for  Mr.  Bulkley,  but  the  other 
was  found  against  him,  and  that  certainly  does 


in  the  finding  impute  to  him  that  he  fraudu  - 
lently  omitted  to  do  so  and  so. 

*'  My  Lords,  I  should  feel  at  my  time  of 
life,  what  I  thank  God  I  do  not  feel,  deep  re* 
gret,  if  I  had  ever  been  too  quick  in  charging 
anybody  with  fraud.  I  hope  I  never  have 
been ;  but  in  the  present  case  I  must  go  the 
length  of  saying,  that  I  cannot  expound  that 
declaration  which  was  made  to  Mr.  Dicknell 
by  this  gentleman,  Mr.  Bulkley— I  cannot 
posssibly  expound  that,  but  by. forming  at 
least  a  conjecture  that  my  mind  does  not  easily 
get  rid  of,  that  this  gentleman  had  at  least  a 
conviction  in  his  mind  that  it  was  better  for 
him  to  take  the  chance  of  proving  himself  to 
be  the  heir  at  law  after  the  death  of  this  tes- 
tator, than  to  take  the  chance  of  his  deriving  a 
benefit  from  this  property,  under  the  will. 
And  really,  when  one  attends  to  the  arguments 
of  so  able',  acute,  and  learned  a  council  as  Sir 
£.  Sugden,  and  when  you  have  nothing  to 
meet  that  which  is  the  natural  effect  of  the  de- 
claration made  at  a  casual  meeting  of  Mr. 
Bicknelland  Mr.  Bulkley — when  you  have  no- 
thing but  the  reasoning  that  you  heard  from 
below  the  bar  upon  the  sulnect,  I  cannot  but 
persuade  myself^,  that  Sir  E.  Sugden  himself 
thought  that  the  account  he  gave  .of  it  would 
have  as  little  influence  upon  your  Lord- 
ships' mind,  as  it  had  upon  his  own.  See  what 
the  words  are.  Mr.  Bicknell  says  '  Have  you 
inauired  about  a  will  V  What  is  the  answer  t 
*  What!  was  I  to  put  a  sword' — (mind  you) — 
'  into  the  General's  hand' — (those  are  the  words) 
'that  he  might  cut  my  throat?'  What  was  the 
meaning  of  that?  Plainly  interpreted,  it  is 
this — that  I  would  not  lose  the  chance  I  have, 
by  anything  bein^  done  to  counteract  the 
effect  of  that  which  I  have  done.  And  who 
was  it  that  was  to  interfere  in  order  to  counteract 
that  ?  Why,  it  was  the  General  himself  he 
alludes  to.  '  Would  I  put  a  sword  into  the 
General's  hands,  in  oraer  that  he  might  cut 
my  throat?'  Is  it  possible  to  deny  that  there 
is  ground  for  reasoning  upon  that  declaration, 
that  there  was  at  that  moment  in  the  mind  of 
Mr.  Bulkley  a  notion  that  the  effect  of  the  fine 
would  be  aisappointed  by  an  act  of  the  Gene- 
ral himself,  if  he  were  aware  of  its  effect? 
My  Lords,  the  second  issue  was  therefore 
found  by  the  jury  against  Mr.  Bulkley,  and 
the  finding  of  the  iury  was,  that  he  did  fraudu- 
lently omit  to  tell  tne  testator  the  effect  of 
the  fiae. 

"  I  am  very  sorry  to  put  this  case,  at  least 
entirely,  upon  fraud ;  but  my  opinion  is  this, 
that  the  safety  of  mankind  with  respect  to 
their  property  depends  upon  your  lordships 
requiring  from  attorneys  that  knowledge  which 
every  attorney  ought  to  have ;  because  to  tell 
me  that  an  attorney  does  not  know,  if  he  levies 
a  fine  of  the  whole  of  a  man's  property,  that 
it  will  revoke  his  will,  is  not  an  argument  to 
which  I  would  be  inclined  to  pay  attention. 
Tliere  may  be  persons  in  the  world  who  are  so 
ignorant ;  but  you  cannot  act  upon  their  ignor- 
ance. My  Lords,  it  is  impossible  to  follow  up 
these  cases  to  their  proper  effect,  as  you  do  in 
the  case  of  trustees,  unless  you  hold  attorneys 
Z  2  ' 
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t4>  this  prlii€lple»  that  tliqr  aliaU  giye  all  the 
infoimation  \nat  they  ought  to  give ;  and  un- 
less you  hold  them  also  to  this  principle,  that 
they  shall  not  plead  ignorance  of  that  which 
they  ought  to  know.  I  should  have  made  this 
decree  in  the  first  instance,  without  troubling 
myself  with  fraud  at  all,  by  applying  the  very 
prindples  which  have  been  applied  to  trustees^ 
to  persons  who  are  entrusted  with  the  due  ma- 
nagement, in  point  of  legal  proceedings,  of  the 
property  of  others;  and  the  further  principle, 
that  they  shall  not  take  advantage  of  their  own 
ignorance ;  and  if  Mr.  Bulkley  was  in  this 
case  ignorant,  much  more,  if  his  conduct  was 
fraudolent-^^md  I  do  not  know  how  to  set  aside 
the  finding  of  the  jury ;  I  should  have  held, 
that  the  omission  to  injiuire  whether  there  was 
a  will,  or  the  alleged  ignorance  that  the  will 
would  be  effected  as  to  the  other  property  to 
which  the  fine  was  meant  to  apply  if  it  went 
beyond  that  property  to  which  the  levy  of  Uie 
fine  ought  to  have  confined  it,  fbrm^  sufficient 
grounds  of  equity  for  a  decree  agunst  the  ap- 
pellant. I  say  that  there  is  principle  enough 
in  the  policy  of  the  law,  as  admmistered  in 
Courts  of  Equity,  to  say,  he  must  be  considered 
a  trustee  of  that  property  on  which  the  fine 
ought  not  to  have  been  levied.  Under  these 
drcumstances,  called  upon  as  I  have  been  by 
some  of  your  lordships  to  give  my  opinion  in 
this  case,  such  is  the  opinion  1  have  formed. 
I  think  it  impossible  that  this  gentleman  can 
hold  this  property,  except  as  a  trustee  for  the 
individual  who  was  the  devisee  of  that  property 
under  the  will  of  the  testator.  My  Lords, 
without  detaining  your  lordships  longer — for 
I  do  not  like  to  stand  up  to  support  by  much 
lenp^h  of  argument  that  which  I  take  to  be  a 
phm  principle  of  equity— and  therefore,  after 
stating  the  grounds  upon  which  I  have  formed 
that  opinion,  it  is  for  my  noble  and  learned 
friend  on  the  woolsack,  who  has  been  much 
more  acquainted  with  the  administration  of 
justice  than  I  luve  been,  to  inform  your  lord- 
ships whether  1  have  taken  a  wrong  view  of 
the  subject,  or  whether  1  am  correct  in  the 
opinion  I  have  formed." 

Lord  tFynford  concurred  in  opinion  with 
Lord  Eldon^  and  went  over  the  several  grounds 
of  the  judgment,  observing,  that  he  hoped  one 
of  the  observations  of  his  noble  and  learned 
friend  would  have  its  efiect  upon  the  members 
of  the  profession  of  the  law, — *'  that  they  will 
all  know,  particularly  with  regard  to  that  part 
of  the  profession  to  which  the  appellant  be- 
longs, that  though  there  is  no  body  of  men 
that  are  more  honorable  in  the  discharge  of 
those  delicate  duties  that  are  cast  upon  them 
thin  the  generality  of  them  are,  yet,  notwith- 
standing I  am  satisfied  of  that,  still  I  hope 
that  the  observation  made  by  my  noble  friend 
will  have  its  due  impression  upon  them,  that 
lliere  is  an  established  principle  in  the  courts 
of  equity^  that  no  professiooal  man  can  take 


advantage  of  Ms  ignorance,  of  his  negUgm^* 
much  less  of  his  fraud.** 

The  judgment  below  was  affirmed,  with  50/, 
costs. 

Bulhley  V.  mifm-tl,  2  Clark  &  Finnelly,  109. 

DEBATE  ON  THE  IMPRISONMENT 
FOR  DEBT  BILL. 


As  this  measure  is  now  about  to  be  discussed 

in  the  House  of  Lords,  it  may  be  useful  to 

select  the  following  passages  from  the  speeches 

of  Mr.  Freshfield  and  Mr.  lUchards,  on  the 

24th  July,  on  the  question  of  goiog  into  a 

Committee  of  the  whole  House.    We  do  thin 

at  the  request  of  many  of  our  subscribers,  as 

well  as  on  account  of  the  importance  of  the 

subject. 

Mr.  FVeikfield,  haring  adverted  to  the  im- 
propriety of  treating  the  subject  as  a  party  oi^ 
government  meanure,  proceeded  as  follows : — 
1  not  only  admit  that  it  is  impossible  to  feel  any 
objection  to  the  principle,  but  I  assert  that 
humanity  and  justice  concur  in  the  propriety 
of  the  change,  if  it  can  be  effected  with  due 
regard  to  the  interests  of  society  j  and  I  would 
acM,  that  I  protest  against  the  inference  that 
those  who  are  not  prepared  to  adopt  this  bill 
in  its  present  form  are  opposed  to  the  claims 
of  the  manv  unfortunate  persons  who  are  de- 
prived of  tneir  liberty  under  the  laws  as  they 
now  exist.  Sir,  I  feel,  as  sincerely  as  the  At- 
torney General  can,  for  those  my  sufl^cring 
fellow-subiects,  and  I  will  concur  with  him  in 
an  immediate  measure  for  their  relief.  Mv 
belief  is,  that  such  a  measure  would  be  so  weu 
received  on  both  sides  of  the  House,  that  it 
might  pass  through  all  its  stages  in  two  days. 
If,  therefore,  no  such  relief  is  attempted,  do 
not  let  the  blame  rest  with  me.  We  have  now 
to  deal  with  the  bill  in  the  shape  in  which  it  is 
presented  to  us ;  and  it  is  scarcely  necessary  to 
say  that  it  ought  not  to  be  considered  as  a 

?uestion  of  debtor  or  creditor,  but  of  both. 
t  the  creditor  is  iigured  and  made  to  suffer 
greet  loss  in  the  first  instance,  it  must  ulti- 
mstely  fall  upon  the  debtor;  and  while  the 
confiicting  interests  are  adjusting  themselves, 
trade  and  the  general  interests  of  the  commu- 
nity  must  suffer.  To  decide  promptly  in  favor 
of  the  imprisoned  debtor,  is  a  short  mode  of 
determining  the  question,  in  which  we  exercise 
our  humanity  cheaply,  because  we  spsare  our- 
selves the  labor  of  grappling  with  the  ^diificnl. 
ties  which  surround  toe  subject.  AglUi^^'lf 
those  who  arc  to  decide  are  jconvinced  0^'hcitig 
told  that  the  law  of  arrest  can  ■polj;  he  d^hela 
for  the  benefit  of  interested  persc^ns  mlTpro- 
fit  by  the  process  of  the  Courts^  acid' ^^ 
abohtion  is  only  onppsed  by,sif};^,Mf»Mi^^ 
I  am  aware  it  would  .be  iu,.Y9|n  pf  mm^^ihe 
question,  because  it  will  havc,beiih  dcwmtt 
by  the  feelings,  and  without  an  4tfoituryifer- 
tain  the  truth  by  a  full  and  uupr^udiced  ex- 
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amliiallon.  Hie  chanfj^e  proposed,  however, 
U  very  contideraUe,  as  aoecting  future  Crans- 
aciions,  and  raises  important  considerations  of 
justice  and  policy ;  but  as  to  past  transactions. 
It  withdraws  from  the  creditor  one  of  (he  pro- 
tections which  he  may  have  considered  a  part 
of  his  inducement  to  give  the  credit  either  of 
money  or  good;;  and  it  imposes  upon  the 
debtor  liabilities  and  consequences  which  he 
could  not  have  contemplated,  and  never  in- 
tended to  incur. 

That  the  propriety  of  this  change  is  not  so 
€)bvioua  as  to  commend  itself  to  the  judgment 
of  a  mind  anxious  for  the  adoption  of  the  right 
principles,  must  be  admitted,  when  it  is  seen 
that  the  Common.  Law  Commissioners  were 
not  only  not  unanimous  in  recommending  the 
measure  now  under  consideration,  but  that  the 
majority  of  the  Commissioners  on  the  one 
hand,  and  the  dissenting  Commissioners  on 
the  other,  have  publibhed  in  the  Founh  Re- 
port and  the  Supplementary  Paper,  their  rea- 
oons  for  and  agamst  the  recommendation,  giv* 
ing«  therefore,  to  the  House  and  the  public 
the  means  of  judging  upon  the  weight  of  the 
argument  on  either  side ;  and  with  both  these 
documents  upon  the  table,  I  would  not  presume 
to  occupy  the  time  of  the  House  by  going  over 
ihe  powerful  reasoning  urged  on  each  side: 
that  reasoning  is  public  propertjr,  and  honour- 
^le  members  will  use  it  as  their  convictions 
may  dictate.  For  myself,  I  may  be  allowed  to 
aay,  that  with  the  strongest  predilection  in 
&voiir  of  every  opinion  deliberately  formed 

Smy  honouratile  and  learned  fnend,  the 
ember  for  Huntingdon,  yet  upon  this  occa- 
sion I  yield  my  unqualified  preference  for  the 
judgment  expressed  by  the  learned  Commis« 
aioner  who  has  signed  the  Supplementary 
Paper ;  and  I  may  be  allowed  to  say,  as  the  re- 
sult of  a  long  and  intimate  friendship  with 
lum,  that  if  ever  there  was  a  man  desirous  of 
doing  justice,  of  ascertaining  the  truth,  of 
acting  with  kindness  and  humanity  towards 
his  fellow-men— devoid  of  prejudices— of  a 
mild  and  modest  disposition,  and  yet  by  the 
powers  of  his  mind  well  calculated  to  detect 
•opbistry  and  arrive  at  a  just  conclusion,  aided 
by  great  learning  in  his  own  profession — that 
learned  friend  is  the  individual  eminently  en- 
^ed  to  this  character. 

Then*  Sir,  referring  honourable  members 
to  those  documents  ior  the  more  full  consi- 
derations bearing  upon  the  sutiject,  I  would 
venture  to  caution  the  House^  against  eome 
erroneous  inferences  which  might  be  drawn 
from  the  evidence,  when  we  finu  a  large  class 
of  eminent  persons  stating,  that  they  attach  no 
value  to  ^e  power  of  arrest— whHe  others  sav, 
that  the  power  is  essential,  and  that  credit  could 
not  contmue  to  be  given  if  it  was  taken  away — 
and  another  class  statixig,  that  they  are  wilnng 
to  give  up  the  power,  itother  faciuties  for  re- 
covering tiieir  debts  are  substituted— and 
agiiiiV|tt|<;,  Report  annexes  certain  returns, 
£of;4ii^,parpose  of  shewing  that  arrest  for  debt 
i^ipa^^^tcP^  iti  the  recovery  of  the  creditor's 
it^fffffxfi^  i  T^t  truth  )s„  those  opinions  proceed 
&omjpf;T^bk  in  totally  dlfiferent  walks  in  trade 


and  commerce,  and  truly  states  what  the  dif- 
ferent classes  believe  as  the  result  of  their  ex-. 
perience.  The  higher  classes  of  commercial 
men — ^the  merchant  and  banker— seldom,  com- 
paratively speaking,  resort  to  the  power  of 
arrest,  and  they  do  wisely  in  their  circumr 
stances ;  but  thvy  are  wrong  in  supposing  the 
power  of  no  value  to  them — that  is  not  only  a 
nan  septiiun  for  I  confidently  believe,  as  the 
result  of  my  own  experience,  that  it  is  because 
of  the  existence  of  the  right,  that  they  have 
not  occasion  more  frequently  to  resort  to  it» 
and  that  they  do  not  do  justice  to  the  exten- 
sive operation  of  the  preventive  principle 
which  obtains  for  them  the  payment  of  their 
debts,  because  they  have  the  power  of  on* 
forcing  them.  Another  class  of  traders  knoar 
with  much  more  certainty,  because  their  transr 
actions  are  not  so  extensive,  and  the  value  of 
each,  therefore,  of  more  comparative  import- 
ance, that  ihej  do  recover,  by  means  of  arrest, 
debts  which,  in  their  judgment,  would  be  des- 
perate without  that  power  i  and  1  own  I  am  of 
their  opinion,  although  I  do  not  mean  to  assert 
that  instances  do  not  occur  in  which  they  in* 
volve  the  honest  but  unfortunate  debtor,  in 
consequences  which  should  attach  (if  at  all) 
only  to  the  dishonourable  and  the  frandukat^ 
Those  creditors  who  are  in  favour  of  the  power 
of  arrest,  but  would  prefer  a  course,  if  it  could 
be  found,  at  once  less  harsh  and  asore  e^tCe 
tual,  are  only  in  the  condition  of  both  sides  of 
the  House,  or,  more  properly  speaking,  of 
members  taking  the  opposite  side  of  the  qnes-r 
tion ;  for  no  man  is  in  love  with  the  praatice 
for  its  own  sake,  and  the  only  question  between 
us  is,  what  will  be  the  better  course, — to  leave 
things  as  they  are,  to  reverse,  or  to  modify 
them? 

The  returns  referred  to  by  the  Report  do 
not  appear  to  me  to  prove  much.  1 1  is  ai* 
tempted  to  be  shewn,  that  of  the  number  of 
persons  arrested,  a  smaller  proportion  pay  their 
creditors'  demand,  than  of  those  persons  who 
are  served  with  copies  of  writs,  upon  which 
bul  is  not  required.  I  do  nut  think  that  any 
such  deduction  can  be  furly  and  satisfeetorily 
drawn  from  the  returns;  but  to  enter  fully 
into  the  reasons  for  that  opinion,  would  in- 
volve so  much  of  technical  reasoning,  as  tu  be 
distasteful  to  the  House;  I  will,  therefore, 
merely  say : — ^First,  that  the  returns  afford  no 
means  of  ludging  what  may  have  taken  place 
between  the  debtor  and  creditor.  After  his 
arrest,  or  even  after  the  suing  out  a  bi^able 
writ,  and  without  any  arrest,  and  eoasistently 
with  those  returns,  a  very  large  proportion  of 
the  debts  may  have  been  paid  or  compromised, 
whidi  the  Commissioners  suppose  to  have  been 
lost.  Secondly,  the  bailable  writs  necessarily 
Ludude  the  more  desperate  dass  of  debts,  in 
which  the  drcumstances  of  the  debtor  are 
most  doubtful,  or  in  whkh  lus  remaining  in 
the  country  to  the  end  of  the  siut  is  less  pro- 
bable, and,  therefore,  tlds  class  wUl  necessarily 
present  a  less  favourable  result  than  the  other. 
Thirdly,  the  writs  not  bailable  are  not  ealy 
more  numerous,  because  they  are  most  gene* 
rally  for  very  small  demands,  but  they  include 
2  3 
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a  large  dasa  of  claims  not  Questioned  by  the 
debtors,  but  who  are  apprenensive  that  they 
cannot  safely  pay,  in  consequence  of  the  equi- 
vocal circumstances  of  the  creditor;  and  in 
such  cases,' if  a  payment  is  made  after  an  action 
commenced  by  the  creditor,  it  is  deemed  a 
payment  by  coercion  of  law,  and  is  safe, 
though  the  creditoi  should  become  bankrupt. 
It  is  also  uncertain,  notwithstanding  the  re- 
turns, what  proportion  of  the  cases  of  writs 
not  bailable  are  abandoned  as  hopeless,  and 
yet  the  inference  drawn  from  the  returns 
would  be  that  the  proceedings  ceased,  because 
the  debts  were  paid. 

The  great  effect  predicted  as  likely  to  follow 
upon  the  abolition  of  the  power  of  arrest,  is  an 
improved  svstem  of  credit,  and  that  traders  will 
be  less  inchned  to  afford  unreasonable  fadlities 
for  contracting^  debts.    Sir,  this  is  a  large 

Question  of  pobcy  to  which  J  should  find  it  very 
ifficult  to  do  justice,  and  I  doubt  whether 
many  honourable  members  are  prepared  to 
shew  the  point  to  which  credit  is  wholesome, 
and  that  at  which  it  becomes  injurious :  I  be- 
lieve it  is  a  subject  on  which  the  less  we  inter- 
fere the  better,  and  which  is  calculated  to 
baffle  the  efforts  of  the  most  acute  mind  to 
arrive  at  a  right  conclusion.  We  live  in  an 
artificial  state  of  society,  in  which  credit  repre- 
sents the  transactions  of  the  civilized  world  in 
an  enormous  disproportion  to  the  security  ex- 
isting in  actual  property,  capable  of  being  sud- 
denly realized ;  and  we  may  well  say,  in  the 
language  of  a  learned  Grecian,  that  he  who 
does  not  know  that  credit  is  the  readiest  capi- 
tal for  acquiring  wealth,  knows  positively  no- 
thing. But  if  withdrawing  the  power  of  arrest 
is  cfuculated  to  make  creditors  more  cautious, 
it  is  likely  to  bring  another  opposing  motive 
into  operation,  as  it  will  tend  to  make  needy 
and  extravagant  persons  more  willing  to  olC 
tain  credit,  and  less  anxious  as  to  the  means  of 
payment  when  the  peril  of  arrest  is  removed. 

I  know  it  is  siud,  as  to  a  very  low,  but  very 
important  dass  of  dealing,  that  credit  is  in- 
jurious, and  is  given  in  consequence  of  the 
power  of  arrest  in  execution  by  the  Courts  of 
Request.  This  is  said  in  Spitalfields,  and  such 
districts,  to  induce  small  shopkeepers  to  credit 
the  wives  of  artificers  for  gowns  and  other 
articles  of  dress,  to  the  great  injury  of  their 
families.  Sir,  I  believe  the  case  more  imagi- 
nary than  real, — I  believe  it  is  not  the  charac- 
ter of  the  wives  of  the  poor  to  distress  their 
families  by  their  improvidence,  which,  in  such 
a  case,  would  be  positive  wickedness;  and  if 
the  Legislature  will  protect  the  females  against 
the  temptations  and  injury  to  which  their  hus- 
bands are  exposed  by  the  encouragement  of 
gin-palaces  and  beer-shops,  I  should  be  in- 
clined to  promise  the  husbands  perfect  safety 
from  the  imputed  extravagance  of  their  wives. 
But  upon  the  subject  of  this  lower  class  of 
dealing,  I  must  be  allowed  to  remind  the 
House,  that  credit  is  of  the  utmost  importance; 
and  I  am  persuaded  that  no  greater  iniury 
could  be  done  to  the  public  than  to  introduce 
a  want  of  confidence,  by  withdrawing  from  it 
the  present  protection.    Sir,  with  this  credit 


is  connected  the  means  by  which  the  poor,  but 
honest  artificers  and  labourers,  are  enabled  to 
support  their  families  when  out  of  work»  or  in 
reduced  work,  as  well  as  at  the  period  of 
greater  success  and  prosperity.  Suppose  the 
full  wages  or  the  usual  produce  of  full  work  to 
be  VIb,  per  week,  and  that  the  poor  man  re^ 
ceives  this  for  three  fourths  of  the  year,  and 
the  other  fourth  he  does  not  obtain  more  tlum 
4«.  each  week, — a  case,  I  am  afraid,  of  very 
common  occurrence, — ^his  average  wages  would 
l>e  lOf .  per  week  for  the  year.  It  is  obvious 
that  he  could  not  live  upon  his  reduced  in-^ 
come  of  4s,  per  week ;  and  if  he  could  obtun 
no  credit,  he  must  obtain  rdief  from  the 
parish,  at  least  upon  the  old  svstem;  and  if 
the  present  poor  law  would  exclude  hina  frofloi 
this  rdief,  it  is,  in  my  mind,  an  objection  to 
the  system,  and  my  argument  in  favour  of  the 
necessity  of  credit  becomes  more  strictly  ap- 
plicable in  the  case  supposed.  The  poor  man 
{ preserves  his  respectability, — ^he  lives  at  the 
owest  possible  rate,  eking  out  his  4«.  a-weck 
by  the  least  amount  of  credit  for  the  neces- 
saries of  life,  and  when  again  in  full  work,  be 
proceeds  to  reduce  and  pay  off  his  debt ;  but; 
m  the  mean  time,  I  know  trom  actual  inquiry,* 
that  the  amount  due  to  the  small  shopkeeper 
is  equal  to  all  he  owes  to  the  flour-merchant, 
the  wholesale  grocer,  &c.,  and  renders  it  ne- 
cessary that  he  should  take  the  full  period  of 
credit  which  his  punctuality  and  the  confidence 
of  his  creditor  may  incline  him  to  give;  and 
in  each  instance  the  means  of  enforcing  pay- 
ment by  the  existing  process  forms  the  founda- 
tion of  the  dealing,  and  cannot  be  interrupted 
but  at  the  expense  of  the  poor  man's  inde- 
pendence and  comfort,  and  the  tradesman's 
loss,  and,  may  I  not  add,  at  great  inconve- 
nience and  loss  to  the  public. 

Sir,  I  fear  that  I  may  weary  the  House  by 
pressing  still  further  this  part  of  the  subject, 
especially  after  assuming  that  honourable 
members  will  pursue  the  investigation  for 
themselves,  b^  reading  the  evidence  collected 
by  the  Commissioners,  ft  is,  however,  du«  to 
the  Commissioners  that  I  shocdd  shew  the  ex- 
tent to  which  change  has  been  recommended 
by  those  learned  persons,  and  point  out  what 
appears  to  me  the  discrepancy  between  the 
Attorney  General's  Bill  and  their  Report.  In 
page  27  of  the  Fourth  Report,  I  find  the  fol- 
lowing passage : — 

"  The  principle  of  securing  the  person  of 
the  debtor  is,  to  a  certain  extent,  unexcep-' 

tionable A  debtor,  in  withdrawing 

either  himself  or  his  property  from  the  claims 
of  Justice,  is  guilty  of  a  fraud;  and  we  are  of 
opinion  that,  where  a  sufficient  ground  can  be 
shewn,  it  is  just  and  politic  that  the  law  ahould 
interfere  to  prevent  the  execution  of  a  medi- 
tated fraud.  But  fraud  is  not  to  be  presumed 
in  any  case ;  and,  therefore,  an  arrest  on  the 
ground  of  meditated  flight  cannot,  oa  princi- 
ple, be  justified  without  some  ground  or  sanc- 
tion, at  least  the  oath  of  the  alleged  creditor, 
that  he  believes  the  debtor  is  about  to  fedftSent 
himself,  and  that  an  arrest  is  casentiai  CO-  his 
(the  creditor's)  security."  "i  • 
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H^re,  the  House  will  perceive  that,  even  if 
the  present  unlimited  power  of  arrest  was  to 
he  taken  away,  the  Commissioners  did  not 
condder  that  the  creditor  was  to  be  refused 
the  resort  to  that  power  where  he  had  reason 
1o  believe  that  the  debtor  was  about  to  absent 
himself;  and  the  only  sanction  they  thought 
necessary  to  protect  the  debtor  against  oppres- 
floon,  and  his  other  creditors  against  the  injus- 
tice to  which  that  oppression  might  lead,  was 
the  oath  of  the  alleged  creditor;  and  for  that 
suggestion  the  Commissioners  had  the  pre- 
cedent of  the  act  of  1797,  which  deprived  the 
creditor  of  the  right  to  arrest  his  oeblor  un- 
less his  affidavit  contained  a  statement  that  no 
tender  had  been  made  to  pay  the  debt  in  Bank 
of  England  notes.  But,  Sir,  that  the  Commis- 
sioners did  not  intend  to  recommend  any  more 
strict  Itm'.t  upon  the  power  of  the  creditor,  will 
appear  from  a  further  part  of  the  Report,  page 
33,  in  which,  after  pomting  out  some  provi- 
sions to  be  made/  for  the  security  of  the  cre- 
ditor, they  proceed  as  follows : — 

"  We  recommend  that  no  one  shall  be  ar- 
rested for  debt,  unless  the  plaintiff,  or  some 
one  on  his  behalf,  shall  make  oath  that  a  debt 
to  the  amount  of  20/.  is  due,  and  that  he  be- 
lieves the  defendant  ia  about  to  abscond." 

And  in  a  subsequent  part  of  the  same  Report, 
the  Commissioners  recommended  that — even 
where  the  debtor  was  not  likely  to  abscond, 
but  was  in  circumstances  which  involved 
fraud — a  discretionary  power  of  arrest  should 
be"  confided  to  the  Judges  of  the  Superior 
Courts,  and  with  power  to  discharge  prisoners 
after  arrest,  on  cause  shewn,  with  costs  where 
such  arrest  should  appear  to  have  been  mali- 
cious, and  without  probai)le  cause.  But  the 
framer  of  the  bill  has  not  been  content  with 
this  mode  of  securing  the  interest  of  the  ere 
ditor,  and  protecting  the  liberty  of  the  sub- 
ject, for,  in  clause  127,  it  is  provided,  not  that 
an  action  shall  lie,  in  case  a  debtor  is  arrested 
maliciously,  and  without  probable  cause,  but 
that  in  case  any  debtor  who  has  been  arrested 
eithernpon  mtMne  process,  or  after  final  judg- 
ment, shall  bring  an  action  against  the  person 
at  whose  suit  he  has  been  arrested,  for  such 
imprisonment,  it  shall  be  incumbent  on  such 
person  to  prove  that  he  had  probable  cause 
for  belie^ng  that  the  party  arrested  was  about 
to  abscond  to  avoid  pa3rment  of  his  debts,  or 
about  to  leave  the  realm  of  England  and  Wales. 
Thns,  in  a  transaction  necessarily  conducted 
Ify  tJie  debtor  with  the  utmost  secrecy,  dis- 
covered by  the  creditor  with  difficulty,  and 
even  through  confidential  informants,  it  is 
thought  just  and  consistent  with  the  principles 
of  our  law,  to  cast  the  onutt  upon  the  creditor, 
to  prove  the  ground  of  his  belief—- and  even 
wltfr  great  precision,  for  he  is  to  prove  the 
motive  of  the  debtor,  in  the  one  case,  and  the 
extent  to  which  he  intended  to  abscond,  in 
'anothier-^ULt  he  was  about  to  leave  the  realm 
^  Bn^fland  and  Wales,  and  this  although  tlie 
'Htakabr  sources  of  information  may  have  been 
■tht'iwfe'Of'thc  debtor  or  the  wife  of  the  cre- 
ditor. - 


I  shall  trouble  the  House  no  further  upon 
that  part  of  the  measure  which  proposes  to 
prohibit  arrest  for  debt,  except  in  cases  .of 
fraud.  If  the  Legislature  shall  think  proper 
to  adopt  such  a  measure,  T  am  sure  it  will  b  c 
after  nill  consideration  of  its  consequences ; 
but  I  feel  equally  sure  that  it  will  not  be  with- 
out the  substitution  of  some  satisfactory  mea- 
sures for  the  better  protection  of  the  rights  of 
creditors ;  and  it  will  now  be  my  purpose  to 
shew  that  the  substituted  measures  proposed 
by  this  bill  would  involve  consequences  more 
injurious  to  the  interests  of  debtors  and  cre- 
ditors, than  any  inconveniences  connected  with 
the  continuance  or  abolition  of  the  power  of 
arrest.  Althougth  the  abolition  of  imprison- 
ment for  debt  is  put  fonvard  in  discussions 
upon  the  bill,  as  the  point  likely  to  secure 
popularity  for  the  measure,  yet,  in  dealing  with 
it  on  paper,  a  different  and  more  logical  course 
is  adopted.  Accordingly,  in  the  bill  we  find,, 
first,  the  new  system  for  facilitating  the  re- 
covery of  debts,  which  appears  to  me  so  ob- 
jectionable, that  the  bill  may  be  said  to  fail  at 
the  very  threshold;  and  I  regret  that  the  lime 
occupied  in  discussing  the  other  part  of  the 
bill,  and  the  very  discouraging  state  of  the 
House  this  evening,  preclude  my  entering,  as 
fully  as  I  could  have  wished  into  this  part  of 
the  question.  It  is  proposed  that,  immediately 
after  process  shall  have  been  served  upon  a 
supposed  debtor — ^it  may  be  at  the  very  instant 
that  he  is  taking  his  aeparture  by  a  public 
conveyance,  upon  a  journey  of  business  or 
pleasure — the  creditor  may  proceed  to  a  Judge^ 
and  upon  an  affidavit  stating  the  amount  of  hi$ 
debt,  he  is  entitled  of  right,  with  no  discretion 
on  the  part  of  the  Judge,  to  an  order  for  judg- 
ment at  the  end  of  ten  days,  unless  within  the 
ten  days  the  defendant  shall  give  security,  t(Jt 
the  satisfaction  of  an  officer  of  the  Court,  for 
the  payment  of  the  debt  and  costs,  or  shew 
sufficient  cause  why  the  judgment  should  not 
be  given. 

Now  let  us  examine  this  provision  In  detail. 
The  creditor  is  to  shew,  by  affidavit,  the 
amount  due  to  him :  it  is  not  required  to  l>e 
by  the  affidavit  of  a  person  who  could  he  a 
competent  witness  to  prove  the  fact  before  a 
jury,  but  by  his  own  affidavit ;  thus  obtaining 
a  judgment  for  a  debt  which  may  not  be  due, 
or  which  could  not  in  law  be  enforced,  except 
under  this  bill.  Tlie  debtor  may,  however,  be 
sufficiently  prompt  to  have  instructed  his  law- 
ver  to  resist  the  award  of  Judgment ;  but  how 
is  it  to  he  effected  ?  is  it  sufficient  that  he 
swears  to  his  having  a  good  defence  ?  Cer- 
tainly not;  he  must  shew,  by  affidavit,  suffi- 
cient cause  why  the  judgment  should  not  be 
signed  against  him — that  is,  he  must  shew, 
conclusively,  that  no  debt  is  due— because  the 
preceding  member  of  the  sentence  requires  as 
one  alternative,  that  he  shall  give  security  for 
the  payment  of  the  debt  and  costs — that  must 
be  as  a  condition  for  bis  having  the  permission 
to  try  the  legality  of  this  demand,  for  there  is 
no  other  case  to  which  the  security  can  be  ap- 
plicable. Thus  a  debtor  must  find  security,, 
and  perfect  that  security  within  the  very  short 
Z  4 


860 


Ikh0t9  4mtke:In^^riiam»nifor  DM  BOL 


period  of  ien  days  from  tb«  aendee  oflbe  nde, 
fUid  which  may  ue  served  at  the  most  remote 
poiat  of  Enrland  or  Wales ;  or  he  mnst  satisfy 
the  Judffe  that  it  is  not  a  case  even  for  trial, 
but  in  \vhich  no  possible  demand  can  be  made ; 
thus  substituting  the  Judge  for  a  jur^,  and 
discussing  the  question  upon  affidavits,  instead 
of,  as  at  present,  by  tnva  voce  examination — 
introducing,  in  all  probability,  the  evils  of 
perjury  to  an  extent  a  thousand-fold  greater 
than  at  present — ^rendering  the  just  decision 
much  more  difficult,  and  the  expense  in  most 
cases  greater. 

I  have  supposed  the  case  of  a  person  setting 
out  upon  a  journey  at  the  moment  he  is  served 
with  a  process ;  in  such  a  case  he  might  not 
be  aware  of  the  necessity  of  giving  up  his  lour- 
ney,  and  proceeding  directly  to  his  legal  ad- 
viser, and  it  is  clear  if  he  did  not,  it  would  be 
impossible  to  protect  Urn  from  the  rapid  judg- 
ment which  the  bill  prorides.  Suppose,  also, 
the  case  of  a  disputed  debt,  in  which  the  sup- 
posed debtor,  feeling  conscious  that  nothing 
was  due,  and  somewhat  indignant  at  the  pro- 
ceediiig,  he  is  verv  likely  not  to  take  immediate 
steps  to  proride  liimself  with  security,  and  to 
instruct  his  attorney,  and  if  not,  he  vrill  have 
A  judgment  against  him  in  ten  days.  The 
judgment  being  complete,  the  debtor  is  allowed 
ten  days  to  ndse  the  amount  with  the  costs, 
and  at  the  end  of  that  time  he  is  to  be  sum- 
moned, as  in  the  case  of  bankruptcy,  to  ap- 
pear before  a  Commissioner  (a  ckss  of  persons 
to  be  appointed  under  this  bill  in  all  parts  of 
the  coontrv)  and  to  be  examined  as  to  his 
property.  If  he  does  not  attend— or  attending, 
if  he  does  not  answer  satisfiictorily — he  is  to 
be  committed  to  prison.  YThen  before  the 
Commissioner,  that  officer  is  to  take  an  ac- 
count of  property  sufficient  to  paj  the  credi- 
tor's demandf ;  and  the  Commissioner's  me- 
morandum, made  upon  the  rule  for  judgment. 
Is  to  operate  as  a  conveyance  or  transfer  to  a 
trustee  of  the  freehold,  leasehold,  or  stock  in 
the  funds,  or  debts  belonging  to  the  debtor ; 
and  the  trustee  has  no  rules  laid  down  for  the 
government  of  his  conduct ;  he  may  sell  the 
iroperty  of  the  creditor  for  its  full  value,  or 
lalt  its  value,  for  anything  to  be  found  in  the 
bill.  If  he  recover  more  than  the  debt,  he  is 
to  return  the  surplus  to  the  debtor;  but  if 
less,  then  this  humane  process  is  to  be  re- 
peated. The  debtor  is  to  oe  again  summoned, 
and  again  examined  or  committed  to  prison, 
and  if  he  has  any  further  property^  he  u  again 
to  have  the  benefit  of  a  trustee. 

Let  it  be  remembered,  this  is  all  for  the 
benefit  of  the  one  creditor  proceeding,  and 
not  for  creditors  generally.  But  let  it  be 
supposed  that  two  or  three,  or  half-a-dozen 
creditors  follow  each  other  closely  in  their 
proceedings,  is  it  not  obvious  that  the  debtor 
must  be  ruined?  He  may  be  entitled  to  re- 
cover from  his  debtors  twice  as  much  as  he 
owes,  but  as  the  first  creditor  would  take  his 
choice,  and  get  the  Commissioner  to  assign, 
perhaps,  25  per  cent,  more  of  debts  than  hi» 
demand,  on  account  of  the  doubt  whether 
they  would  be  recovered  in  full^^the  same 
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course  being  pursued  in  tiw  erne  -^i  mcSk  of 
the  next  three  creditors,  it  is  obvious  thai,  the 
man  who  could  pay  4Q«.  in  the  pmmd«  if  fal- 
lowed time  to  arrange  with  his  cre^tan, 
might  have  the  whole  of  his  funds  lo^edsip 
by  creditors  to  half  the  amount  of  his  propetay, 
and  the  observation  applies  to  property  of 
every  description.  The  consequence  of  tneae 
proceedings  would  be,  that  certain  creditors 
would  obtun  payment  in  full,  and  otheis  ao* 
thing,  even  in  the  case  of  honest  debtors  i  be- 
cause it  is  not  easy  to  prenul  upon  debtors  to 
make  a  voluntary  surrender  of  tiieir  property, 
to  secure  an  equal  distribution;  the  tmth 
being  that  ninety-nine  men  out  of  one  hundred 
are  sanguine  enough  to  believe  that  tbcy  will 
be  able  to  overcome  their  difficulties ;  and,  as 
the  law  now  stands  they  are  frequently  rL^ht, 
because  the  law's  delay  renders  the  creiutor 
more  reasonable,  and  affords  the  debtor  the 
chance  of  an  arrangement ;  and  I  am  fimly 
persuaded,  that  notwithstan<ting  the  bold  as- 
sertions as  to  the  extent  of  iaw  charges  conse- 
quent upon  the  present  system,  there  will  be  a 
much  larger  expenditure  if  thb  ill-advised 
measure  should  pass,  because  the  power  gi«<en 
to  each  creditor  will  operate  either  upon  their 
hopes  or  their  fears,-^n  the  one  case  gimif; 
them  a  confident  expectation  of  payment^  in 
the  other  an  apprehension  that  other  credisars 
will  obtain  a  preference :  it  will  also  be  nost 
obvious  that  the  dishonest  debtor  will  have 
facilities  under  this  bill,  wluch  he  has  not  now, 
for  giving  preference  to  favoured  creditors, 
while  he  may  keep  up  the  appearance  of  ac- 
tual resistance.  Allow  me  to  offer  one  ob- 
servation as  peculiarly  applicable  to  debtors 
who  are  in  trade,  and,  therefore,  subject  to 
the  bankrupt  laws.  This  bill  declares  that  a 
debtor,  not  paying  his  creditor  in  full,  within 
twentjr-one  days  uter  iudgment,  commits  an 
act  of^ bankruptcy  on  the  twenty-second  day: 
thus  if  he  has  paid  19«.  in  the  pound,  and 
becomes  bankrupt,  the  money  so  paid  is  secure 
in  the  pocket  of  the  creditor;  it  can  never  be 
questioned  as  a  preference;  but,  on  the  other 
hand,  an  inducement  is  held  out  to  avoid 
bankruptcy  by  obtaining,  from  other  sources* 
the  means  of  paying  the  5  per  cent,  remaining 
due  upon  the  judgment,  and  this  preference 
is  rendered  more  complete  and  more  unjust. 
I  must  not  pursue  the  subject  further,  or  I 
should  have  been  glad  to  read  and  comment 
upon  several  parts  of  the  Fourth  Rqwrt ;  I 
shall  content  myself,  therefore,  with  an  earnest 
request  that  honourable  members  wiU  read .  it 
for  themselves,  before  they  decide  iipoa  the 
present  bill,  especially  the  statements  of  the 
Commissioners  upon  the  interesting  question 
<A  prefer enecy  to  be  found  in  pages  16  and  90. 
I  will  venture,  however,  to  assert,  in  defeace 
of  the  Commissioners,  and  in  condemnation  of 
the  present  bill,  that  if  there  was  one  consider- 
ation which  pressed  more  upon  the  Comoiis- 
sioners  than  another,  and  which  they  aimed 
most  sedulously  to  attain,  it  was  to  defeat 
preferences,  and  secure  an  equal  distribution 
of  a  debtor's  effects  for  the  benefit  of  hiacre- 
ditorsi  and  if  there  be  a  feature  more  j^wni- 
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^  tbui  aoDtlMr,  in  liie  bill  now  nndor  con- 

tiilBhitioQ»  it  is  the  certainty  that»  by  means  of 

.1%  preferences  will  be  secured  in  the  instances 

«f 'debtors  of  every  description;  and  the  equal 

dwttibntion  of  the  debtor's  effects,  for  the  be- 

^  ef  all  his  creditors,  wiU  rarely  occur. 

&ir,  I  humbly  offer  as  my  opiniou,  that  the 
n^esent  Ull  is  not  called  for  by  any  party,  and 
It  la  stroitfly  objected  to  by  rreat  numbers  of 
sespectabie  and  well-ioformed  petitioners ;  but 
if  any  measure  is  to  be  forthwith  adopted,  I 
would  recommend,  consistently  with  the  prin- 
ciples of  the  Fourth  Report, — first,  that  no 
UTCst  of  a  debtor's  person  shall  take  place,  if 
he  will  make  a  cession  of  his  property  for  the 
benefit  of  all  his  creditors ;  secondly,  to  ex- 
tend the  Lords'  Act  (32  G.  2,  c.  28,  s.  16)  to 
all  persons  now  or  hereafter  to  be  in  custody, 
without  any  limit  as  to  the  amount  of  their 
debts ;  thirdly,  to  gi?e  power  to  a  Judge  to 
authorize  arrest  in  cases  of  fraud,  or  where 
the  creditor  shall  swear  to  his  belief  that  the 
debtor  is  l^Lcly  to  abscond. 

Mr.  /2idl4ird!r.^What  is  now  the  state  of  the 
law  for  the  recovery  of  debts  ?  A  creditor  may 
cither  serve  his  debtor  with  a  copy  of  a  writ, 
which  is  merely  commencing  an  action;  or  he 
may  arrest  the  person  of  the  debtor,  and  hold 
hhok  to  bail.  Ir  the  action  proceed,  and  the 
eredisor  obtain  ^udf(ment,  he  may  then  take 
oikt  ezccntion  either  against  the  goods  or  the 
person  of  his  debtor.  X^ow,  I  am  <}uite  ready 
C0  eonfefli,  that  the  power  of  arrest  m  the  first 
insla&ee,  on  what  is  called  mesne  proeesi,  is  11- 
aMe  to  abuse.  When  this  question  was  last 
mder  discussion,  the  learned  Attomey-Qene- 
nl  cited  an  instance  of  gross  abuse  in  the  case 
of  Ae  Duke  de  CadavaL  The  Duke  was,  it  ap- 
pears, threatened  with  arrest  for  a  lar^  sum 
which  he  did  not  owe.  I  will  say  nothing  of 
the  conduct  of  the  plaintiff  in  this  case,  be- 
oause  he  is  not  present.  I  allude  to  the  case, 
in  order  that  I  may  declare  my  ^fdllingness  to 
agree  in  the  adq[>tion  of  some  measure  to  pre- 
vent the  recurrence  of  such  an  abuse.  Let  it, 
if  honorable  gentlemen  please,  be  made  high- 
ly penal  to  arrest  on  a  fictitious  debt.  But,  be- 
cause the  law  was  in  this  instance  abused,  and, 
perhuB,  has  in  some  other  instances  been  also 
abused,  do  not  therefore  condemn  the  law. 
And  here  I  may  remark,  that  an  abuse  of  the 
law,  like  that  in  the  case  of  the  Duke  de  Ca- 
daniy  ia  obvious  and  striking ;  whilst  the  thou^ 
soada  and  millions  of  instancen  in  which  the 
law  works  beneficially,  are  unperceived  and 
nnaotked.  Thepowerofarrest  may,  no  doubt, 

-  ocirasioaally  be  abused ;  but  the  knowledge 
wiiich'  every  debtor  has,  that  unless  he  pays  us 
debts  his  person  may  be  seized,  is  productive 

•  a£  te  best  effects.  The  fear  of  arrest  is,  in 
thoihighest  degree,  a  salutary  fear.  It  is  salo- 
larya^th  for  debtors  and  creditors.  If  the 
debtor  find  his  circumstances  embarrassed, 
what,'  under  the  influence  of  the  fear  I  have 
mentioned,  does  he  do  ?  He,  generally  speak- 
ings i  practises  the  most  rigid  economy;  he  in- 
eseasesin  industry ;  he  puts  his  shoulder  to  the 
wkB|L|.  he  makes  the  greatest  ejcertions;  and 


by  these  mcaas  he  comtooafy  adAiottntB  jbis 
difficulties.  This  is  a  course  benefielsi  loathe 
debtor  himself,  and  beneficial  to  the  eonniiu^ 
nity.  But,  snpponng  such  exertions  should 
not  in  tuery  instance  be  crowned  with  tnceess; 
and  supposmg  that  an  unfortunate  debtor  meet 
with,  what  is  exceedingly  rare,  a  hard-hearted 
creditor;  why,  in  this  case,  such  debtor  may 
either  become  a  bankrupt,  or  take  the  benefit 
of  the  Insolvent  Act.  Honourable  gentlemen 
who  support  this  bill,  seem  to  consider  the  law 
of  debtor  and  creditor  to  be  the  same  as  it  was 
formerly.  ^  They  speak  of  imprisonment  for 
debt  as  if  it  were  as  formerly,  unlimited  in  du^* 
ration,  or  at  the  mere  pleasure  of  the  creditor. 
What  is  the  fact?  Why,  under  the  act  which 
constituted  the  Insolvent  Court,  the  7  G.  4,  c; 
57,  a  debtor,  unless  fraud  be  proved  against 
him,  can  get  discharged,  on  an  average  of  time, 
in  about  two  months  1  What  then  becomes  of 
the  maudlin  lamentations  of  mistaken  philan- 
thropists and  visionary  doeirinaires  on  the  hard- 
ship and  cruelty  of  imprisonment  for  debt } — 
those  gentlemen  whose  microscopic  eyes  can 
discern  in  a  column  the  discoloration  and 
roughness  of  the  stone,  but  who  are  qtiite 
blind  to  its  noble  proportions,  and  exceeding 
usefulness.  But  proposing,  as  this  bill  does, 
to  take  away  from  creditors  the  power  of  ar- 
rest and  imprisonment  for  debt,  what  is  it  that 
is  offered  by  the  learned  Attorney  General  as 
a  substitute  ? 

The  effect  of  the  first  provision  will  be  to 
bring  before  the  Court  w  a  Judge-*-ln  almost 
every  case  where  an  action  is  brought  to  reeo« 
ver  a  debt — the  question,  whether  the  defendant 
should  be  called  upon  to  give  security?— a  quesr 
tion  that  will  involve  ihe  whole  merits  of  ike 
case*  The  merits  wiU  thus  be  tried  by  6ne  or 
more  of  the  Judges  on  affidavit  instead  of 
being  discussed  bdfore  a  jurv !  On  affidavit  I 
Whv,  I  thought  that  we  had  had  enough  of 
trials  on  affidarits  in  the  Court  of  Chancery  1 
and  yet  it  is  gravely  proposed,  instead  of  taking 
evidence  viW  voce,  to  take  it  on  affidarit  I  But 
the  whole  merits  of  the  case  must  be  discussed, 
and  the  contest  at  this  preliminary  slage  will 
be  so  important,  that  not  onl  v  will  long  affida- 
rits be  filed,  but  counsel  will  be  employed,  and 
long  speeches  made.  This  excrescence  upon 
the  action  will  therefore  iit  in  its  dimensions 
with  the  action  itself;  and  the  expense  and 
delay  of  the  whole  proceeding  for  recovery  of 
a  debt  be  incalculaoly  increased. 

Another  objection  to  this  bill  is,  that  the 
larger  proportion  of  this  new  business  must 
lain  not  on  the  Court,  but  on  a  single  Ju4go 
at  chambers ;  for  it  is  only  in  term  that  re* 
course  can  be  had  to  the  Court  at  large.  But 
the  prorince  of  the  single  Judge  at  cnambeni 
is,  even  at  present,  confessedly  too  wide  I  It 
is  impossible  that  he  should  sustain  thu  addi- 
donal  burthen ;  nor,  if  he  could,  is  it  fit  that  so 
much  should  be  left  to  his  sole  and  unassisted 
discretion.  I  appeal,  on  this  matter,  to  every 
professional  gentleman  who  hears  me.  But 
this  is  not  all.  This  preliminary  trial  will  be 
heard  before  a  single  pudge  inprivaie;  no  re« 
porters  for  the  pubhc  press  will  be  present. 
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Like  the  proceedings  of  the  Inquisition,  all 
wiU  tiUce  place  in  secret.  There  will,  on  the 
part  of  the  Judge,  be  no  fear  of  public  opi- 
nion, for  all  will  be  conducted  under  the  shade 
of  secrecy ! 

Again,  it  is  unjnst,  in  the  highest  degree, 
that  a  defendant  should  be  called  upon  to 
give  security  for  a  debt  and  costs  before  the 
cause  is  tried.  Suppose  an  action  brought, 
without  just  cause,  against  a  poor  defendant, 
(a  case  not  uncommon  now,  and  sure  to  be 
rendered  more  frequent  by  this  clause,)  how 
is  the  defendant  to  find  security  for  debt  and 
costs  i  No  friend  can  be  expected  to  give  se- 
curity for  him^  if  his  circumstances  are  not 
such  as  to  protect  the  friend  from  ultimate  loss. 
The  only  chance  of  obtaining  such  a  favor 
would  be  to  convince  his  friend  that  the  action 
was  ill-founded,  and  was  conseauently  sure  to 
fail.  But  how  often  does  it  happen,  that  a 
man  is  right  without  being  able  to  satisfy  those 
around  him  that  he  is  so,  till  the  case  is  fairly 
tried  ?  and  after  all,  it  would  not  be  enough  to 
satisfy  them  that  he  is  right,  unless  he  could 
idso  give  them  some  assurance  that  justice 
would  prevail,  and  would  not  be  defeated  by 
the  subUeties  of  the  law  or  the  uncertunties 
of  evidence.  It  is  true,  that  a  defendant  need 
not  give  security  for  debt  and  costs,  if  he  can 
on  oath  show  sufficient  cause  why  final  judg- 
ment should  not  be  signed  against  him.  But 
this  will  oblige  him,  with  the  aid  of  counsel, 
to  enter  on  tne  whole  merits  of  the  case ; — in 
feet,  to  try  the  matter.  Such  are  some  of  the 
objections  to  this  bill,  as  it  respects  the  debtor. 
I  will  proceed  to  consider  the  machinery  of 
tlie  bill,  as  it  appears  in  the  clauses  3  to  12,  for 
obtuning  for  the  creditor  a  discovery  of  the 
property  of  the  debtor. 

Although  these  prorisions  are  specious,  they 
will  be  found  in  practice  very  inadequate  to 
replace  the  present  practice  of  arrest  for  debt, 
— ^or  which  they  are  intended  as  a  substitute. 
Every  such  plan  is  subject  to  the  insurmount- 
able objection  that  it  assumes  the  possibility  of 
obtaining,  by  examination  of  the  aebtor,  a  full 
and  fair  discovery  of  his  property.  That  the 
discovery  is  frequently  ana  even  generally  de- 
lusive, until  the  debtor  be  subjected  to  a  strict 
and  searching  exiimination  on  the  part  of  his 
creditors,  is  known,  or  ought  to  be  known,  to 
every  professional  man  who  has  practised  in 
bankruptcy;  and  yet  I  cannot  find,  that  the 
clauses  in  question  contain  any  provision  en- 
abling the  creditors  to  examine — the  whole 
of  that  duty  being  apparently  left  to  the  Com- 
BHSsioner ;  and  even  this  officer  does  not  ap- 
pear to  be  invested  with  the  power  of  calling 
for  books  or  papers.  Such  examination,  how- 
ever,  whether  conducted  by  the  Commissioner, 
or  the  creditors,  or  both,  is  sure  to  be  xneflTec- 
tive,  unless  it  be  aided  by  information  obtained 
from  other  sources  with  respect  to  the  trans- 
actions of  the  debtor.  It  is  only  by  such  means 
that  the  matter  can  be  properly  sifted.  In 
bankruptcy  such  means  are  resorted  to,  and 
employed  with  great  effect ;  and  without  them 
the  discovery  in  bankruptcy  would,  notorious- 
ly  be  a  mockery !    But  they  arc  in  general  in* 


applicable  to  the  kind  of  case  contemplated  by 
the  clauses  in  question.  They  involve  great? 
labour  and  expense :  for  in  the  whole  com-' 
pass  of  litigation,  there  is  no  kind  of  ope-' 
ration  so  costlv  as  that  of  search  and  inquW 
ry  into  facts.  And  how  is  the  opposing  chwli- 
tor  to  be  indemnified  ?  From  what  fund  is  he 
to  be  repaid  the  expense  of  procuring  that  in- 
formation which  is  required  for  cross-examin- 
ing the  defendant  and  elicitini^  his  several  re* 
sources?  In  the  clauses,  as  framed,  diere  is 
not  even  a  provision  that  points  that  way :  and 
it  would  be  impossible  to  frame  any  that  would* 
be  effectual.  For  it  would  often  happen  that 
the  estate  of  the  defendant  would  not  be  suffi- 
cient to  reimburse  the  pluntiff  for  the  expense 
of  the  inquiry ;  and,  at  all  events,  the  latter 
woul,d  have  to  defray  the  expense  in  the  first 
instance,  out  of  his  own  pocket ;  which  would 
often  prove  an  effectual  bar  to  the  institution 
of  any  inquiry.  The  clauses  are  founded  on  a 
supposition  which  betrays  either  great  want  of 
thought  or  incredi!)le  ignorance  of  human  ttF- 
fairs, — ^that  upon  the  simple  interrogation 
of  a  Commissioner,  a  defendant  agdnst  whom 
a  judgment  has  been  obtained,  can  be  compel- 
led to  make  such  a  specification  of  the  state  of 
his  property  as  will  enable  the  plaintiff  to  have 
effective  recourse  to  it : — the  truth  being  that 
to  turn  a  debtor  inside  out,  if  I  may  so,  speak, 
is  a  most  arduous  operation,  even  when  the 
most  troublesome  and  expensive  inquiries  have 
been  set  on  foot  by  a  large  body  of  creditors, 
well  able  to  bear  the  expense,  and  when  the 
results  of  that  investigation  are  skilfully  applied 
bv  counsel  employed  to  examine.  It  it  is  quite 
clear,  that  if  these  clauses  pass,  and  in  con- 
nexion with  them,  the  clause  abolishing  arrest, 
the  plaintiff's  remedy  will  be  virtually  confined 
hereafter  to  the  writ  under  which  he  now  seizes 
such  goods  as  he  can  find,  viz.  the  writ  of,/{m 
facias ;  and  every  practitioner  knows  that  this 
would  be  a  ve^  defective   and  inadequate' 

Crer,  if  it  were  to  stand  alone.  The  ciMi, 
k-debts,  and  securites  belonging  to  the  de- 
fendant would  be  utterly  beyond  the  plaintiff's 
reach ;  for  it  is  absurd  to  suppose  that  anv 
effective  discovery  of  them  could  be  obtained. 
By  the  present  law,  they  are  within  his  reachf 
in  this  way,— that  he  is  enabled  to  seize  the 
person  of  the  debtor;  and  the  lattei",  to  redeem 
nis  person,  readily  consents  to  make  his  pro- 
perty, of  whatever  description,  available.  The 
House  will  perhaps  permit  me  to  quote  a  short 
passage  on  this  head  from  a  letter  which  I  havei 
received  from  a  gentleman,  once  extensively 
engaged  in  the  practice  of  the  law,  but  who 
has  now  retired  from  the  profession.  He  says; 
"  In  my  early  days,  on  one  occasion,  I  con- 
sulted the  marshal!  of  the  court,  as  to  the  pre- 
ferableness  of  taking  an  execution  upon  a 
judgment  against  the  body  or  the  goods  of  a 
debtor,  who  certainly  hati  goods,  but  it  was 
uncertain  where  we  could  put  our  bands  upotf 
them.  '  Oh,'  said  the  marshal],  '  let  us  take 
the  body  of  the  defendant,  and  he  himself  will 
soon  find  the  goods.*  **  It  is  to  be  remarked, 
that  the  clauses  in  question  do  not  even  makcf 
it  penal  to  suppress  the  discovery  of  propertyi 
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or  to  deliver  in  &  faifse  specification ;  for  the 
subseqaent  claoses,  117  and  119,  apply  only  to 
tlie  case  of  voluntary  cession ;  and  clauses  120 
and  121  only  to  the  cases  of  destroying  books 
or  absconding. 

With  respect  to  the  clauses  14  to  117>  the 
whole  of  the  maclunery  contained  in  them  is 
calculated,  io  the  highest  degree,  to  encouraj^e 
fraud,  to  ruin  creditors,  arid  to  impur  credit. 
By  surrendering  50/.  a  man  may,  at  any  time, 
wipe  off  debts  to  the  amount  of  100,000/. ! 

The  protection  supposed  to  be  afforded  to 
creditors,  liy  reqtunng  the  certificate  to  be 
signed  by  four-fifths  of  their  number,  will  prove 
delusive,  aad  so  will  the  provisions  for  pre- 
venting fraudulent  transfers  and  concealments. 
On  this  subject,  it  is  sufficient  to  refer  generally 
to  the  experience  of  persons  practising  in  bank- 
ruptcy. Even  under  that  system,  these  checks 
are  often  very  inoperative ;  but  in  the  case  of 
an  insolvent  not  in  trade,  where  die  estate  to 
be  divided  is  generally  smaller,  and  the  claims 
nj^o  it  more  trivial,  certificates  will  be  granted 
with  even  jfreater  facility  than  in  bankruptcy, 
and  inquiries  into  fraudulent  transfers  and  con- 
cealments more  frei^uentiy^  abandoned,  from 
the  apprehension  of  incurring  expense.  It  is 
to  be  observed  too,  that  the  penal  provisions, 
even  if  enforced,  are  defective.  The  fraudu- 
lent concealment  of  property  is  by  clause  \\7 
only  a  misdemeanor,  punishaDle  with  imprison- 
ment, without  or  UfUh  hard  labour;  and  of 
these  penalties  the  latter  will  certainly  never 
be  infiicted.  In  such  cases,  where  there  is  a 
discretion  in  the  jud^e,  it  is  sure  to  be  exer- 
cised on  the  lenient  side. 

It  is  plain  then.  Sir,  that  this  bill  will  be 
alike  injurious  to  debtors  and  creditors.  In 
the  former  it  will  beget  remissness  and  impro- 
vidence, and  these  will  frequently  lead  to  em- 
buT^ssment  and  fraud.  The  inducement  to 
prudence  and  industry  will,  by  this  bill,  be  in 
a  great  measure  taken  away ;  and  the  impunity 
afforded  by  the  bill  to  perjury  and  fraud  will 
operate  as  a  premium  to  the  practice  of  them. 
The  honest  and  industrious  creditor  will  no 
longer  be  protected.  Cheated,  defrauded, 
boghed  at,  he  will  be  driven  to  despair.  This 
bill  will  make  knavery  yonr  only  profitable 
tnuie. 

But  it  may  be  sud,  that  an  end  will  be  put 
to  the  system  of  giving  credit ;  and  I  hold 
in  my  hand  a  pamphlet,  (which  appears  to  have 
been  pretqr  widely  circulated,  for  it  is  the  se- 
cond edition,)  entitled  Credit  Pernicious,  "  I 
fiuapect ,"  says  a  correspondent  of  mine,  '*  that 
Sir  John  Campbell  is  a  disciple  of  this  school, 
aad  that  the  present  scheme  is  but  a  feeler  to 
the  object  contemplated  by  Mr.  Archibald 
Rosseri*'  Whether  this  conjecture  be  well 
founded  or  no,  I  will  not  determine.  But,  if 
the  object  of  the  bill  be  to  put  an  end  to  credit, 
it  will  entirely  fail .  Credit,  in  spite  of  this  bill, 
will  be  as  extensively  given  as  ever ;  but  not 
al  the  same  rate  of  profit.  In  war  and  in 
stormy  weather,  the  rate  of  insurance  on  ves- 
sels at  sea  is  in  proportion  to  the  supposed 
risk ;  and,  in  like  manner,  the  prices  of  all 
artidiea  that  are  sold  on  credit  Yfm,  when  this 


bill  shall  have  passed,  be  charged  much  higher 
than  they  are  now. 

Sir,  a  good  deal  has  been  sud  on  the  evi- 
dence taken  by  the  Common  Law  Commission- ' 
ers,  appended  to  their  Fourth  Report.    Now  I ' 
ask,  it  this  evidence  warrant  the  passing  of  the  [ 
bill  now  before  the  House  ?  What  are  the  facts  ? ' 
Of  445  bankers^  merchants,  barristers,  attor- ' 
neys,  and  traders,  only  sixty^ne  expressed  any  [ 
opinion  favourable  to  the  abandonment  of  ar-* 
rest  in  execution,  and  few  of  these  sixty-one 
spoke  positively.    Agun,  it  appears,  that  in ' 
every  state  in  Europe,  except  Portugal,  arrest 
in  execution  is  allowed.   Turtlier,   righteen ' 
out  of  twenty-three  foreign  jurists  have  ex- 
pressed opinions  against  the  abolition  of  ar- 
rest in  execution.    The  weight  of  evidence, ' 
therefore,  is  decidedly  against  this  bill.    Nor, 
Sir,  do  the  sentiments  expressed  by  the  four 
Commissioners  who  signed  the  Report,  go  the 
length  of  recommending  such  a  bill  as  this : ' 
far  from  it ;  and  the  Supplementary  Paper, ' 
published  by  Mr.  Serjeant  Stephen,  in  the 
Fourth  Report,  dissents  in  thestrongest  manner 
from  the  conclusions  on  which  the.  bill  is 
founded.    That  most  learned  and  able  person 
sets  forth  at  large  the  reasons  which  induce 
him,  very  reluctantly,  to  differ  from  his  learned 
colleagues.    I  have  no  hesitation  in  declaring 
that  my  arguments  against  this  bill  are  chie^ 
derived  from  the  paper  written  by  that  eminent 
indiridual;  and  I  take  the  liberty  of  recom-; 
mending  to  honorable  gentlemen,  before  they 
vote  in  favour  of  this  bUl,  carefully  to  peiuse 
that  admirable  paper. 

Sir,  if  it  were  proposed  to  apply  this  bill  to  ' 
a  new  country,  I  should  not  much  wonder, 
but  that  a  set  of  gentlemen,  calling  themselves, 
par  ejfcellence,  political   economists,  shotdd 
wish  to  apply  it  to  England,  does,  I  must  say, 
fill  me  with  astonishment !  That  in  a  country 
burthened  with  a  public  debt  of  800  millions, 
and  embarrassed  with  private  debts  to  an  inc^- 
cttlable  amount; — in  a  country  where  employ, 
ment  for  labour  is,  in  a  great  measure,  furnish-  ^ 
ed  by  means  of  a  refined  and  extensive  system 
of  credit,  it  should  be  desired  to  pass  a  bill  [ 
like  this,  appears  to  me  little  short  of  madness !  ' 
True  it  is,  that  it  mil  break  down  the  aristo-  ' 
cracy — true  it  is,  that  it  will  give  to  the  Crown 
enormous  patronage ;  but  I  can  hardly  believe, 
that  any  sane  person  can  wish  to  demde  the  ' 
nobility  and  gentry  of  the  country.    Nor  can  I 
suppose,  that  the  pnrity^dministration  we  are  ' 
now  blessed  with  can  desire  to  use,  as  sp&rtuln, 
to  satisfy  the  appetite  of  their  hungiyfoUowers, 
the  patronage  created  by  thiis  bill.    Be  this  as 
it  may,  some  of  the  effects  of  this  bill  will  be 
to  create  an  immense  mass  of  patronage,  and  ' 
to  weaken  and  destroy  the  landed  interest ! 

One  word  as  to  the  petitions  that  have  been  ' 
presented  in  respect  to  this  bill.  There  are,  I 
DeHeve,  sixtv-six  petitions.  Of  these  sixty-six 
petitions,  fitty-  three  are  from  bankers,  mer- 
chants, and  others,  against  the  bilL  The  ' 
thirteen  in  favour  of  it  are,  I  think,  from  debt- 
ors confined  in  the  different  gaols  of  the  king- 
dom. I  will  here  be^  leave  to  read  a  short 
extract  from  a  tracts  in  the  British  Mu«enm, 
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entitled*  "  Reamnt  /or  the  eontinuanee  of  the 
proceu  oforresU  f^  f^  /wrf  of  the  eommoa- 
vfeaUh,l65V  cited  by  Mr.  Seijeant  Stephen, 
in  the  fourth  Report  of  the  Common  Law 
Gommifisioners.  '*  To  exempt  the  person  from 
arrest,  will  much  gratify  that  sort  of  people 
who  want  honesty  to  pay  their  debts,  and  will 
be  jflad  that  their  persons  may  be  free,— they 
will  be  sure  to  have  notldng  beforehand,  lest 
the  creditor  should  find  any  thing ;  whereas 
the  fear  of  a  prison  or  arrest  would  make 
them  follow  their  callinj^s,  spend  less,  and 
lave  something  to  pay  their  debts."  Sir,  these 
aire  the  words  of  our  ancestors ;  not  listening 
to  the  notions  of  theorists,  but  following  the 
•ober  and  wise  lessons  taught  bv  long  experi- 
ence. Since  this  tract  was  published,  nearly 
two  hundred  years  have  elapsed,  during  which 
period  the  power  of  arrest  and  imprisonment 
for  debt  have  existed, — and  in  spite  of  numer- 
ous errors  on  the  part  of  govemment8,»in»)ite 
of  great  difficulties  and  some  calamities, — Eng- 
land, owing  chiefly  to  the  protection  afforded  to 
industry  and  property  bj  the  law,  and  also  to  a 
refined  system  of  credit,  stands  pre-eminent 
amongst  the  nations  of  the  world.  Let  us  not, 
by  suicidal  experiments,  such  as  this  bill,  hurl 
her  from  the  proud  station  which  she  occupies. 

On  a  former  occasion,  the  learned  knight, 
his  Majesty's  Attorney  General,  spoke  of  his 
motives.  Now,  I  have  no  doubt  that  in  bring- 
ing in  this  bill,  he  is  actuated  by  benevolent 
motives ;  but  so  was  die  knight  of  La  Mancha, 
His  intentions  were  excellent;  but  his  attempts 
to  redress  supposed  and  imaginary  grievances 
were  not  the  less  absurd  and  mischevions. 
The  learned  Attorney  General,  unquestionably, 
means  well ;  and  I  bow,  with  mucn  deference, 
to  his  great  knowledge  and  long  experience 
in  the  practice  of  the  profession  to  which  he 
belonj^s.  There  is  no  man  whose  opinion  I 
would  sooner  take  on  a  point  of  law.  But  he 
will  pardon  me  for  saying,  that,  as  respects  the 
nature  and  effects  of  commercial  credit,  I  con- 
sider him  extremely  ignorant  And,  in  no 
unfriendly  spirit,  I  would  advise  him  to  dis- 
continue his  chivalric  endeavours  to  assist 
trade  and  commerce  by  rash  and  unadvised 
alterations  in  the  law  of  debtor  and  creditor. 

Experience,  whichisour  safest  guide, proves, 
that  an  the  ingenuity  of  le^tators  is  not  a 
match  for  the  cunning  and  craft  of  knavish 
men  to  remove  and  conceal  all  their  visible 
and  tangle  property;  that  oaths  tendered 
to  such  persons  are  of  no  avail ;  and  that  any 
reliance  on  them  vn31  only  serve  to  increase 
perjury  and  fraud;  and  that  the  best  test  of 
the  ability  of,  and  the  strongest  inducement 
to,  a  debtor  to  pay  his  debts,  is  the  power  of 
arrest  and  imprisonment  possessed  by  a  credi- 
tor. The  bill,  which  goes  to  take  away  this 
power,  is  totiJly  uncMied  for.  The  country 
has  difficulties  now  to  contend  against,  without 
those  which  this  bill  would  create;  and, 
thinking,  as  I  firmly  do,  that  a  more  absurd, 
mischievous,  and  aangerous  bill  was  never 
laid  on  the  table  of  this  House,  I  must  give  it 
my  decided  negative. 


RBMARKABLB  TRIALS. 
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aTBPHBN  rROSPBft  BANCAL,   FOR  MUaDBR. 

8tbpbbn  Prospbr  Bancal,  a  surgeon  of  the 
navy,  was  brought  up  for  trial,  on  the  chaij^e 
of  having  premeditatedl^  taken  away  the  life 
of  Zelia  Trousset,  the  wife  of  M.  PrioUand., 
Bancal,  then  aged  27,  accompanied  his  sister 
in  1826  on  a  visit  to  the  family  of  M  Trous- 
set, a  rich  merchant  of  Angouleme,  where  he 
saw,  for  the  first  time,  Madame  Priolland, 
aged  20.  Though  the  duration  of  his  visit  waa 
only  eight  days,  yet  so  great  an  intimacy  sprung 
up  betiveen  Aiadame  Priolland  and  him,  that 
they  corresponded  fur  five  months,  which  then 
ceased  by  the  desire  of  M.  Priolland.  Bancal 
then  left  France  for  Senegal,  and  up  to  1831, 
he  and  Madame  P.  met  but  twice,  and  both 
times  in  the  presence  of  her  husband.  In 
1834,  Bancal  returned  from  Senegal,  and 
passed  some  weeks  in  daily  and  intimate  inter- 
course with  Madame  Priolland,  whose  husband 
was  in  Mexico.  It  was  in  one  of  these  inter- 
views, according  to  the  prisoner's  statement,, 
that  Madame  Priolland  proposed  to  him  the 
project  of  putting  themselves  to  death,— r  a 
proposal  which  at  first  he  looked  upon  as  mere 
badinage,  but  which  soon  took  serious  posses- 
sion of  his  mmd.  The  last  moments  passed 
by  Bancal  with  Madame  Priolland  were  occu^ 
pied  by  devising  the  manner  of  their  death. 
Bancal  proposed  the  vapour  of  burning  chsir- 
coal;  but  this  Madame  Priolland  objected  to, 
as  she  said  she  wished  to  see  herself  die.  It 
was  finally  resolved  that  she  should  open  her 
veins,  and  that  when  she  fainted  from  loss  of 
blood,  that  he  should  divide  an  artery;  but  ia 
order  to  be  assured  against  any  chance  of  fail* 
ure,  he  was  to  be  provided  with  a  sufficient 
quantity  of  acetate  of  morphine.  These  reso- 
lutions were  formed  at  parting  in  Febmarv 
last,  and  they  were  to  meet  again  on  the  14th 
of  March,  at  Poictiers,  never  again  to  sepa- 
rate. In  the  interval,  Madame  Priolland 
placed  her  daughter,  ten  years  of  age,  to  a 
Doarding  school,  and  made  other  arraogements, 
and  joined  Bancal  at  the  time  appointed.  It 
was  here,  for  the  first  time,  if  the  prisoner's  i 
statement  is  to  be  believed,  that  any  criminal 
interconrse  took  place  between  the  parties. 
On  the  17th  of  March  they  arrived  at  Pluris, 
when  letters  were  written  by  both,  vaguely  an- 
nouncing their  end.  Bancal,  in  a  letter  to  his 
mother,  talked  of  a  duel,  from  the  effecto  of 
which  he  was  not  likely  to  recover,  and  Mi^ 
dame  Priolland  represented  herself  as  danger- 
ously ill.  The  25th  of  March  being  the  ume 
fixed  on  for  the  accomplishment  ot  their  in- 
tent, they  paid  their  bill  at  the  hotel,  and  or- 
dered  a  dinner  for  themselves  and  a  friend  at 
half-past  six  o'clock.  This  friend,  named 
Casemecasse,  to  whom  they  intended  to  be- 
queath the  trust  of  seing  tbem  buried  in  one 
coffin— (they  had  written  a  letter  to  that  effect, 
which  he  was  not  to  receive  till  next  mormng) 
— came  at  the  appointed  hour,  and  remained 
^th  them  until  ten  at  night,  without  remark- 
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ing  any  tiling  in  their  manner  that  coald 
awaken  suspicion  of  what  was  to  happen.  Baii- 
cal  accompianied  him  down  stairs,  and  em- 
braced him  affectionately :  and  Madame,  du- 
ring his  absence,  ordered  a  foot-bath  to  be 
brought  into  her  chamber,  so  that  on  his  re- 
turn every  thing  was  in  readiness  for  the  tra- 
gedy, which  began  about  eleven  o'clock.  The 
Allowing  are  the  details,  as  g^ven  by  Bancal 
himself,  in  his  first  examination  before  the 
magistrates : 

"  On  the  nhi^ht  of  the  23d  of  March,  at  ele- 
ven o'clock^  Zelia  asked  me  to  put  an  end  to 
her  life.  I  bled  her  twice  in  the  legs,  and  she 
lost  a  great  deal  of  blood,  and  would  have 
fallen  from  the  chair  on  which  she  was  sitting, 
had  I  not  with  great  difficulty  supported  her. 
However,  after  some  time  my  strength  ftdled 
me,  and  she  slipped  down  on  the  floor.  My 
first  efforts  to  lift  her  up  and  place  her  on  the 
bed  were  ineffectual;  but  at  length  I  succeed- 
ed, and  we  lay  aide  hy  side.  The  hours  wore 
aivay,  and  she  still  lived.  I  a^ed  her  if  she 
desired  to  live  ?  She  answered, '  No  P  I  then 
spoke  of  making  use  of  the  bistouri  which  I 
luid*  but  she  objected,  saying,  she  could  liot 
support  the  idea  of  the  iron  entering  her  heart. 
I  toen  asked  her  if  she  would  take  some  of  the 
acetate  of  morphine,  which  I  had  provided. 
She  answered  'Yes  1*  and  I  immediately  gave 
her  a  dose,  having  first  tasted  it  myself,  and 
added  some  sugar  to  destroy  the  disagree- 
able taste.  I  then  took  a  dose  myself.  We 
remained  for  a  long  time  in  that  state.  We 
felt  both  of  us  vertigo,  and  at  length  vomiting 
came  on.  I  then  divided  the  artery  of  her  left 
arm,  Arom  whence  the  Mood  sprung  forth.  At 
that  instant  she  saw  day-light  appear.  1  had 
made  her  suffer  very  much  f  but  1  had  no  idea 
it  was  BO  difficult  to  cause  death.  I  asked  her 
^in  if  she  wished  to  live.  She  replied, '  No,' 
and  begged  me  to  put  an  end  to  her.  *  I  do 
not  wish  that  they  should  see  me  (said  she) ; 
they  will  soon  be  here :  I  do  not  widh  to  see 
ihtim.  You  spoke  to  me  of  means :  employ 
them.'  I  then  stabbed  her  with  a  bistouri,  but 
DO  blood  followed :  the  blow  was  too  feeble. 
I  stabbed  her  a  second  time ;  that  was  a  good 
one  {celuUlhfut  bon).  She  pressed  my  hand, 
and  never  after  made  the  least  movement.  I 
then  stabbed  myself  thrice  with  the  bistouri. 
I  lost  a  great  deal  of  blood,  but  I  did  not  kill 
myself.  I  plunged  again  the  instrument  three 
times  into  my  wounds,  and  turned  it  in  them, 
but  without  .succeeding.    That  is  all." 

On  the  24  th  of  March,  Casemecasse  received 
the  letter  written  to  him  the  night  before, 
and  hastened  to  the  hotel,  where,  after  caus- 
ing the  door>f  Bancal's  chamber  to  be  opened 
by  a  locksmith,  Bancal  and  his  ill-fated  victim 
(she  quite  dead),  were  found  stretched  upon 
the  same  bed.  A  stream  of  blood  was  flowing 
ibutidantly  from  a  wound  in  the  left  breast  of 
Bancal,  and  who  ufalil  the  bistouri  was  wrcdted 
froih  his  hand,  was  still  endeavouring  to  stab 
hlms^elf  with  it.  On  a  table  lay  a  letter  from 
Bancal  tb  Casemecasse,  in  which  were  retraced, 
hour  by  hour,  all  the  agonizing  details  andhar- 
rowing^mcldents  of  the  dreadful  scene.   On 


the  same  table  was  another  paper^^  signed  by 
bothf  declaring  that  It  was  with  their  own  free 
will  and  bv  their  own  hands,  that  they  had 
destroyed  themselves. 

For  some  days  it  was  supposed  that  Bancal 
could  not  survive.  He,  however^  recovered, 
but  again  attempted  his  own  life  on  the  Sd  of 
April  with  a  knife,  which  he  had  contrived  to 
get  possession  of.  Since  then  he  has  promised 
not  to  commit  suicide.  In  a  letter  to  the  ma- 
gistrate, he  says,  "  I  shall  resign  myself  to  live, 
since  I  am  condemned  to  do  so." 

Such  is  a  report  of  the  case  ^reriously  to 
the  trial  before  the  Court  of  Assize  at  Paris. 
The  trial  commenced  by  reading  the  act  of 
accusation.  The  prisoner  was  then  closely 
interrogated,  from  whence  it  resulted  that  ho 
had  for  some  time  been  acquainted  with  the 
lady  Madame  PrioUand,  of  whose  murder  ho 
was  accused ;  that  he  had  kept  up  an  intimato 
correspondence  with  her  previous  to  his  leav- 
ing France  for  Senegal ;  that  during  his  ab- 
sence he  had  formed  one  of  those  conneziont 
common  in  the  latter  country ;  but  that  on  hit 
return  in  1834,  he  had  renewed  his  intimacy 
with  Madame  PrioUand.  It  appeared  further, 
that  the  idea  of  mutual  destruction  originated 
with  the  lady,  and  that  he  had  been  himself 
only  consenting  to  the  act  After  entering 
into  lengthened  details  relative  to  the  mode  in 
which  their  deaths  were  to  be  effected  (bv  ad- 
ministering poison  and  bleeding)  and  which^ 
though  emplo^g  the  same  means,  was  suc- 
cessful only  with  the  female. 

The  President  demanded  whether  he  per- 
sisted in  stating  that  Madame  PrioUand  waa 
desirous  of  his  potting  an  end  to  her  life,  and 
received  an  affirmative  reply. 

The  foUowing  witnesses  were  then  ezamin 
ed: — 

The  first  was  M.  Casemecasse,  the  friend  of 
the  prisoner,  who  seemed  to  have  been  tho 
witness  of  the  last  acts  of  the  two  intended 
victims.  Madame  PrioUand  wrote  to  him  in 
these  words : — *'  This  evening,  after  you  aro 
gone,  we  shall  enter  Charon's  bark.  Tho 
money  we  leave  will  meet  the  necessary  ex- 
penses, and  procure  us  a  wooden  cross,  with 
our  names,  Zelia  hnd  Prosper  inscribed  on  it| 
nothing  more."  He  it  was  who  received  a 
bulletin  written  by  the  prisoner,  describing 
the  dying  moments  of  Madame  PrioUand,  ana 
who  first  ran  to  their  assbtance,  and  opened 
the  door  of  the  chamber  of  death.  The  witness 
stated  that  he  dined  with  them  on  the  evening 
of  the  fatal  attempt.  Madame  PrioUand  waa 
very  gay ;  she  sang  a  romance,  which  had  somd 
reference  to  the  wooden  cross  for  which  sho 
wrote.  When  questioned  which  of  the  two 
appeared  to  have  the  ascendancy  over  the 
other,  he  repUed,  *'  Madame  PrioUand." 

Another  witness,  Mr.  Mascrey,  stated  that  a 
few  days  before  he  had  paid  Madame  PrioUand 
the  amount  of  a  bill  for  3000  francs.  He  waa 
weU  acquainted  with  the  lady^  whose  gentle- 
ness of  disposition  he  described  as  being  one 
of  her  greatest  charms.  He  did  not  conceive 
that  she  was  a  person  of  an  excited  imagination ; 
that,  brought  up  by  a  mother  who  was  very  ro» 
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Vigious,  she  was  not  la  the  dabit  of  reading  ro- 
mances, llie  same  witness  had  never  heard  of 
domestic  disagreement  inherhouse»nordid  he 
ever  hear  of  Madame  Priolland  entertainiqg  any 
aversion  for  her  husband. 
'  Four  medical  men  successively  verified  the 
exactnesfi  and  sincerity  of  the  declarations  of 
the  prisoner,  relative  to  the  various  circum- 
stances connected  with  the  lon^  and  frightful 
homicide,  of  which  Madame  Pnolland  became 
tlie  victim.  All  were  of  opinion  that  she  made 
no  resistance,  and  felt  at  a  loss  to  explain  how 
tjne  prisoner  could  have  survived  the  two  at- 
tempts made  by  him  to  commit  suicide. 
'  The  Attorney  General  (M.  Plougouln)  then 
addressed  the  Court.  He  said  that  Providence 
^ad  withheld  the  suicidal  hand  of  the  prisoner, 
^at  he  might  be  brought  to  the  scaffold,  to 
offer  an  example  to  the  miserable  partizans  of 
new  doctrines.  Without,  however,  dwelling 
on  the  acts  of  those  who  sustained  this  fatal 
theory,  he  energetically  declared  that  no  con- 
sent on  the  part  of  the  victim  could  extenuate 
the  crime.  This  consent  must  have  been  given 
in  a  moment  of  frenzy,  which  should  have  had 
no  weight  or  authority  with  one  who  preserved 
his  reason.  Moreover,  suicide  was  an  excuse 
which  was  not  admissible  in  such  a  case.  The 
act  of  suicide  is  merely  an  endeavour  to  escape 
from  human  laws,  ne  cited  different  judg- 
ments of  the  Court  of  Cassation,  in  which  it 
was  laid  down  that  homicide  was  never  ad- 
missible, save  as  a  means  of  legitimate  self- 
defence,  and  that  suicide  itself  cannot  be  urged 
as  a  plea,  unless  the  object  attempted  be  com- 
pleted. M.  Plougouln  concluded  by  calling 
upon  the  jury  to  condemn  the  prisoner,  in  the 
name  of  morality  and  of  civil  law.  "Our  jus- 
tice," he  added,  "  may  extend  to  indulgence ; 
but  it  will  be  no  longer  justice  if  it  extend  to 
impunity." 

The  prisoner's  defence  was  conducted  by 
M.  Hardy »  who  said  that  he  saw  only  madness 
and  fever  in  the  acts  now  brought  forward  for 
judgment,  and  threw  the  blame  of  these  acts 
upon  the  state  of  public  morals  and  literature, 
wnich  Government,  he  averred,  did  nothing 
to  repress.  Nothing,  he  ur^ed,  could  be  e£ 
fected  b^  Courts  of  Justice  in  attempting  to 
re-establish  the  moral  code.  Without,  how- 
ever, developing  his  ideas  further,  he  admitted 
the  power  of  religion  to  produce  that  restric- 
tion of  morality.  M.  Hardy  sustained,  that  co- 
operation  in  suicide  was  not  murder.  He  ad- 
mitted the  extent  of  the  evil,  but  declared  that 
there  was  no  law  which  could  punish  it,  and 
aQrmed  that  Bancal  could  not  be  condemned. 

M.  Plougouln,  after  some  interval,  a^ain  re- 
newed his  accusation  and  argument,  which  was 
eloquently  answered  by  m.  Hardy,  and  the 
jury  retired  to  deliberate.  At  a  late  hour  they 
returned  into  Court,  and  the  foreman  stated 
the  finding  of  the  Jury: "  Upon  my  honor  and 
conscience,  before  God  and  before  men,  the 
verdict  of  the  Jury  upon  all  the  (|uestions  of 
the  case  before  it,  is,  JVo,*  thepruoner  is  not 
guilty:' 


PARLIAMENTARY  RETURNS. 


COURTS   OF  REQUESTS,  WESTMINSTER. 

Return  to  an  Order  of  the  Honourable  the 
House  of  Commons,  dated  8th  Apxil, 
1835.  for 
Returns  from  the  Clerks  of  the  Courts  ot^ 
Requests  in  the  city  and  liberty  of  West- 
minster, of  the  total  amount  of  all  sums  of 
money  paid  into  their  respective  Courts  as 
fees,  by  vurtue  of  an  act  of  parliament, 
24  G.  2.  from  3 1st  Dec.  1830,  to  SlstDee. 
1834,  both  inclusive; — setting  forA  the 
amount  in  each  year  respectively,  and  idso 
stating  the  nature  of  the  security  the  suit- 
ors have  for  monies  paid  into  the  said 
.  Courts  by  their  debtors,  if  any. 

Fh>m  31st  Dec.  1630,  to  31  st  Dec. 
1831,  the  total  amount  <^  fees  re-     £    9.4: 
ceived  in  both  Courts  were        -  9050  15  1 
Expenses*         .  .  -    829  11  4 


Net  fees,  after  paying  expenses*  1221  -d  9 
High  Bailiffs  proportion  of  the 

net  fees  -  .  -  333  13  It 

The  two  principal  Clerics'  pro- 

protionsofthenetfees,  rac'A    443  14  II 

In  1832,  total  amount  of  fees  re- 
ceived   -  -  -  .  2007    3  8 
Expenses           •           •  •    911    5  6 


Net  fees,  after  paying  expenses-  1095  18  2 

High  Biuliff 's  proportion  of  the 
net  fees  -  -  -    315    8  1 

The  two  principal  Clerks'  pro- 
portions of  the  net  fees,  mcA      390  5  }§ 

In  1833,  total  amount  of  fees  re- 
ceived  -  ...  .  1948    8  6 
Expenses          ...    868.11  1 

Net  feesi,  after  paying  expenses    1079  17  5 

Hi^  Bailiff's  proportion  of  the 
net  fees         •  -  -  313  12  8i 

The  two  principal  Clerks  propor- 
tions of  the  net  fees,  each     -  383    2  4i 

In  1834,  total  amount  of  fees  re- 
ceived .  .  .  1831  7    6 
Expenses          -           -           -    835  0  II 

Net  fees,  after  paying  expenses      996  6    7 

High  Biuliff '8  proportion  of  the 
net  fees         -  -  -  280  10  7i 

The  two  principal  Clerks'  pro- 
portions of  ditto,  each  -  357  17 1 1} 

*  The  expenses  consist  of  the  rent,  taxes, 
and  repairs  of  the  two  Court  Houses ;  the  ssr 
laries  of  two  under-clerks,  four  hu^  hailifib' 
officers,  and  other  persons  employed;  and  tl|e 
printing,  stationery,  and  other  necessary  ex« 
peases  attending  both  Courts. 
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..  In  obedience  to  the  Utter,  part  of  the  above 
order,  the  undersigned  Clerk  begs  to  Btate, 
that  tlie  Legislature  has  provided  no  legal  se- 
curity to  the  suitors  for  money  paid  into  the 
said  Courts  by  their  debtors. 

John  Hodgson,  Clerk, 
May  12,  1835. 

>  Mr.  Christopher  Cuff,  the  other  principal 
€lerk»  .having,  been  elected  to  his  office  so  re- 
cently as  the  22d  April  last,  has  not  the  infor- 
mation necessary  to  enable  him  to  Join  in 
making  the  above  return. 


LIST  OF  NEW  PUBLICATIONS. 


.  Arcfabold's  Summary  of  the  Law  relative  to 
Pleading  and  Evidence  in  Criminal  Cases; 
with  the  Statutes,  &c.  6th  edit.  ByJ.Jervis, 
Esq.    Pdcel8#.  boards. 

.  A  Digest  of  Cases  in  the  Arches  and  Pre- 
rogative Courts  of  Canterbury,  contained  in 
the  Reports  of  Sir  George  Lee,  1  Phillimore, 
Addams,  and  Haggard.  By  Edwin  Maddy, 
Esq.,  D.CL.    Royal  8vo.    Price  15^.  bds. 

Character  of  Lord  Bacon,   his  Life  and 
Works.   By  T.  Martin,  Esq.  12mo.   Price  6#. 

.  Pbdn  Instructions  for  Overseers  and  Electors 
ia  the  Registration  of  Voters  for  Counties, 
Okies,  and  Boroughs,,  in  England  and  Wales. 
By  W.  D.  Cooke,  Esq.  fSmo.  Price  2*. 
sewed. 

'  The  Duties  and  Liabilities  of  Executors  and 
Administrators  under  the  Stamp  Acts.  By 
J.  N.  Mahon,  Esq.     12mo.    7'.  boards. 

'  Reports  of  Cases  in  the  King's  Bench  Pkuc- 
tice  Court.  By  A.  S.  DowUng,  Esq.  Easter 
Term,  b  W.  4.    Vol.  Ill,  Part  V.    ftice  10*. 

.  New  Cases  in  the  Court  of  Common  Pleas, 
Sttter  Term,  6  W.  4.  By  P.  Bingham,  Esq. 
tol.  I,  Part  IV.    Price  9#.6rf. 


.  INCORPORATED  LAW  SOCIETY. 


MBMBBRS  ADMITTBD. 

August,  1835. 

Aower,  Joseph,  Lincoln's  Inn  Fields. 
Kensit,  Thomas  Glover,  Skinners'  Hall. 


MASTERS   EXTRAORDINARY  IN 
CHANCERY. 


EromJuty2\  ioAug,  18, 1835,  both  inclusive, 
ttfith  Dates  when  gazetted, 

Ainsworth,  William,  Preston,  Lancaster.  July 

,28. 
Bcckingsalc,  William  Jefferies,  New  Sarum, 

Wilts.    July  28. 
2^»K*  George,  Braintree,  Essex.    Aug.  18. 
Eades,  George,  Evesham,  Worcester.  Aug.  1 1 . 


Flook,  William  Land,  Bristol.    July  24. 
Floud,  Thomas,  jun ,  Exeter.    July  21. 
Greene,  Thomas,  Chichester,  Sussex.  Aug.  18. 
Hill,  Joseph  Hickson,    Kingston-upon-Hull, 

York.    July  24. 
Loynes,  Robert  Thurston,  Wells  next  the  Sea, 

Norfolk.    July  28. 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

Frwn  July  21  tQ  Aug,  18,  1835,  both  inclusive. 
With  Dates  when  gazetted. 

Peters,  George  Frederick,  and  Robert  Collins, 
Bristol,  Attorneys,  Solicitors,  and  Convey-* 
ancers.    July  21. 

Phelps,  Stephen  Francis,  and  John  Tivitoe 
Turing,  Warminster,  Wilts,  Solicitors,  At- 
torneys, and  Conveyancers.    Aug.  7. 

Pocock,  Thomas.  William. FL»her,  and  James 
Clift,  Ely  Place,  Holbom,  Attornevs  and 
Solicitors,  as  far  as  regards  Thomas  Pocock. 
Aug.  18. 

Wright,  James,  and  John  Mason  Guest,  Un- 
derbill, London,  Attorneys  and  Solicitors. 
Aug.  11. 


BANKRUPTCIES  SUPERSEDED. 

P^nmJMlg  21,  to  Aug,  Id,  1885,  frof  4  MciMire, 
wUk  Data  when  faxetted, 

Bithton,  John,  Langley  Field,  Dawley,  Salop,  Iron  Master. 

Aug.  18. 
Crosby,  John,  Nottinghanii  Dyer.    J vly  24. 
Gadsby,  John^  Nottingham,  Bcdier.    July  21. 
Hall,  Joseph,  jun.,  Kidderminster,  Worcester,  Victualler  lb 
•     Dealer  in  Spirits.    Aug.  11. 
Jacobs,  Simon,  Manchester,  Merchant.    July  28. 
Jones,  Thomas,  Brmingham,  Collar  Maker.  Jnly  28. 
Moore,  Daniel,  Bordesley  Iron^Wurks,  Aston,  near  Bir* 

mingham.  Iron  Master.    Aug.  U. 
Price,  Alfred,  Priest  Court,  Foster  Lane^  Cheapside,  Straw 

Bonnet  Maker.    Aug.  11. 
Warren,  John  Wittewronge,    Blandford,  Dorset,  Draper. 

Aag.  4. 


BANKRUPTS. 

Fnm  Jml$  21,  to  Augiui  18,  1885,  hotk  imelmaioe, 
with  DtUea  when  goxetttd, 

Afb,  Thomas,  Birmingham,  Druggist  and  Orpcer.  '  Nowtemp 
South  Square,  Gray's  Inn :  Harrwm,  Birmingham.  July 
28. 

Allan,  John,  Grofe  Street,  Walworth  Common,  Surrey  and 
Alfred  Place,  Spa  Road,  Bermondsey,  Brewer.  Jtmk- 
bwrw,  Carthusian  Street,  Charterhouse  Square  t  Jokmomm 
Off.  Ass.    July  81. 

Aired,  James,  Idle,  York,  Cloth  Manafactnier.  5fnMjpsayc^ 
IcCoh  BaniardH  Inn :  Btoefcftura,  Leeds.    Aug.  4. 

Bone,  Margaret,  South  Shields,  Durham,  Widow,  Ship 
Owner,  Grocer,  and  Spirit  Merchant.  Lowrtf,  Pinner^ 
Court,  Broad  Sireet,  London,  and  atTynemouth.   July 

Bonifkce.  John j  Eastergate.  Sussex,  Maltster.  Somim  k  Co.^ 
Chichester :  Somlon,  Great  James  Street,  Bedford  Row. 
July  24. 

Bate*,  Wm.,  Lower  Shaw  Hill,  Skircoat,  Halifax,  York. 
Merchant.  Joqmu  tt  Co.,  Barnard's  Inn :  5(oc«s,  jun.. 
Halifkz.    July  24. 

Beeden,  Jonathan,  Campsey  Ash,  Suffolk,  Innkeeper  and ' 
Builder.  i'VmMan ft  Co.,  Basinghall  Street:  CvbMd^ 
Ipswich.    July  34. 

Blandy,  Charles,  Worcester,  ScrtTener.  Becke  h  Co.,  Essex 
Street,  Strand  :  Framce^  Worcester.  July  84. 

Brown,  Thomas,  Mark  Lane,  Sack  Manufacturer.  Stq^brrf, 
Buckingham  Street,  Strand,  and  Lombard  Street  Cham- 
bers, Clement*!  Lane :  Jokiuo9,  Off.  Ass.    July  28. 

Bentley,  John  Edward  ColUngwood,  Great  Newport  Street,  * 
LougAcre,  Dealer  in  Pictures  and  Cutioaitica.  Amorp  9t 
Ce.,  Throgmonon  Street :  ConiMa,  Off.  Am.   July  81. 
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BoMkrupts. 


Beard*  Tho^  teii^  Longhope,  Gloucester,  Victualler.    Web- 
ber ft  Cq,,  Bedford  Row :  Gnrfte,  Newent.    Aug.  7« 
Bnrdekln,  Hancock.  Sheffield,  York.  Table  KnlfeMaaufac. 

turrer.     BrookMla  ft  Co,,  ShelBeld :  Preitcm,  Token- 
house  Yanl.    Aug.  7. 
Beck,  Peter,  Bolton-Ie-Moora,Lancaatcr,  Grocer.  Attdheocfe, 

Manchester :  JoAmm  ft  Co,,  Temple.    Aug.  7. 
Beaaell,  Edward  Corbet,  Sdward  Street,  Fortman  Sauare, 

and  of  Waterloo  Place,  Shepherd*!  Bosh,  Middleteat* 

Lodglng-houM  Keeper,    bdmardh  Off.  Am.  :  PoUock, 

Baunghall  Street.    Aug.  11. 
Brooke,  Jamet,  Lincoln,  Chemist  and  Druggist.  ifiJkiaiou  ft 

Co.,  Church  Court,  Lothbuiy :  BromgGon  ft  Co.,  Baw 

tr^r.   Aug.  11. 
Blenkin,  Geo.,  and  Wm.  Shackteton,  Kingiton.«poii*Iiull, 

Merchants  and  Seedsmen*    S*e»,  Bly  Place :  Jtidhord. 

siw,Mull.    Aug.  II. 
BatUey.  Hobert,  South  Shields,  Durham.  Woollen  Draper 

and  Clothes  Dealer.   Jokamm  ft  Co^  Temple :  Jeddw  ft 

Co.,  Manchester.    Aug.  14. 
Brown,  John,  Corbridge^  Morthnmberland,  Spirit  Merchant. 

l9gio4ew,  Mewcastle-upon-iyne :    yPilW— son  ft  Go, 

Verulam  Buildings,  Oraj's  Inn.    Aug.  1& 
Crompcon,  Thomas  Ltvesey,  Wortbington  Mills,  Slandish, 

Lancaster,  Paper  Makers.    JdUt^om  ft  Co.,  Bedford 

Kow :  AfaMMou  Manchester7  July  34. 
GolUngwood,  Thomas,  Abingdon,  Berks,  Cora  Dealer.  Fahl, 

Great  Qnttn  Street,  Lincoln's  Inn  Fields:    "     " 

AUngdS^  July  84. 
Croston,  Tho.,  Jon.,  Liverpool,  Fainter,  Plumber,  and  Gla- 

xier.     TomUam,  Liverpool :   NorrU  ft  Go.,  Great  Or- 

mottd  Street.    Aug.  7. 
Clcmenis,  Robert,  Upper  Berkeley  Street  West,  Connaught 

Square,  Middlesex,  Bricklayer  and  Builder.    Lorn.  Up. 

per  Gloucester  Place^  Begent*B  Park:  Cumun,  Off.  Ass. 

Aug.  14. 
Canullow,  John,  Brownlow  Street,  Holbom,  Plasterer. 

S^dkam,  Warwick  Court,  Gray's  Inn:    Ooldamid,  Off. 

Ass.    Aug.  14. 
Dickinson.  Wm.,  Cateaton  Street,  London,  Wholesale  Shoe 

Manufacturer.   HrfcAcr,  Off.  Ass. :  BabrngUm,  Lxwrnce 


ay  Lane :  Le^  ft  Co.,  Preston.    Aug.  18. 
Mary,  Nine  Blms,  Battersea,  8ufTc|,    WbitaUBf 
[anuiactarer.   TWacr,  Cliflbrd*B  Inn :  WMmor9$  CM* 


H  tttlon,  James,  Piccadilly,  Baker.    Oovert.  Cool 

Carey  Street :  Tkr^md,  Off.  Am.    Aug.  10. 
Ives.  CharUa,  Uockwold-com. Wilton.    Noilblk, 

TWacr  ft  Co,,  Basing  Lane,  Bread  Street,  CheuM 
Jonec,  Wm„  wigmore  Street.  Mary-le.bone,  Gai 

Builder  and  Auctioneer.    MM  ft  Co.,  We&eck 

Goidmid.  Off.  Ass.   July  SI. 
Keanlcy,  Jonn,   Choriey,    Lancaster,    Grocer  and  now 

Dealer.    Caao^^  ft  Co,,  Southampton  BuiUlnfi,  Cka^ 

UiaL  M4 
MauL  ^ 
Ass,   Juiy34. 

Lon&  Wm.  Edward,  St.  John's  Wharf,  BatterMa,  Siirfeys 
Coal  Merchant.  Ske,  Parish  Street,  Soothwait  x  Oan. 
aoa.  Off.  Ass.   Aug.  11. 

Unnett,  John,  Anstrey,  Warwick.  Schoolmaster  and  Book- 
seller. Power,  Athentone:  AwMas  ft  Co^  Mew  Bos. 
well  Court.   Aug.  11. 

Lewb,  Wm.,  Liverpool,  Merchant.  Oesi^  Bun^  Stice^ 
Stnuid:Vo*WMrOff.Ass.  Aug.  18. 

Messenger,  Thomas,  Liverpool,  Com  and  Provisloa  Mer- 
chant. Bordtwel/, Liverpool:  ^ledkeieek  ft  Co.,  Temple. 
July  21. 

Meredith,  Charles,  Rochdale,  Lancaster,  Ironmonger.  JVSsr- 
rU  ft  Co,,  Great  Omond  Street:  Ussleu,  aochdale, 
July  31. 

MyeiB, Michael,  Saint  Petef*s  Alley,  Comhill, 


.A^rwNcr,  V 

Pountney  Hill.    July  31. 
Bvamy,  Richard,  Souiham — 
Co.,  Southampton :  J< 
Bow-    Jttly 


Hop  Merchant.    Skano  ft 
Co.,  John  Street,  Bedford 


Blton,  William,  Baslnghall  Street,  Dealer  in  Woollen  Cloths. 

si^'s,^'-  -^-^  *"-"  ""-"=  ^"^  ^ 


Pin  and  Needle  Maker,  and 
Bread  Street:  C^moa, 


Bmmett,ThoB.,  Holbom  Hi 

General  Hardwareman. 
_    Off.  Ass.    July  SI. 
Bagletun.  Bemsmin,  Town  Mailing,  Kent,  TUlor.    fSsAer, 

Guildford  Street,  Russell  Square }  Wtlmttt,  Rochester : 

IKMimorv,  Off.  Ass.    Aug.  7. 
Bvans,  Daniel,  Newport,  Monmouth,  Tailor  and  Draper. 

Prieo,  Lincoln's  Inn  Fields :  BotfiMosi^  Bristol.    Aug^ 

Fianklin,Robert,  Ferriby  Sluice,  Lincoln,  Miller. 

BlyPlace:7'AonMf.Hull.  July34. 
wster,  John,  oftheLowship  of  f 

Hull,  BuUder.  WolwuUg  k  Co, 

Hull,  July 24.  « 
Frood.  Ilto.,  Plvmonth,  Devon,  Ironmonger  and  Ship, 

Chandler.  AfaiCie,  Great,  Surrey,  Street:  Edmou4$,  Ply. 


Biynace :  monqf,  nuii. 
Fewster,  John,  of  the  Lowship  of  Mvton,  Kingston.upon< 
,  Chanoeiy  Lane:  Dfydsn 


Hattoa  Otmr^ 


^,  New  London  Street,  I'enchurch  Street:  GeU. 

SBHd,  Uff.  Ass.    Aug.  18. 
Ottcy,  Bd«ard,jun.,  Savage  Gardens,  Trinity  Square.  Tcwer 

Hill,  Wine  and  SpUt  Merchant.    Ifmrnrdt, 0£  Ass.: 

Braoqr,  Change  Alley.  Comhill.    Aug.  11. 
Parkin,  ThoB.,  jun.,  and  Donald  Brown,  " 

Thi  eadneedle  Stnet,  Ship  ft  Insurance  i 

Off.Ass.t  71ra«.  Beaufort  Buildings,  Strand.   JulySC 
Penfold,  Hugh,  Salisbury,  Linen  Draper  and  Toyman.  HotU 

dUtg  ft  Co,,  Salisbury:   PkUpoi  ft  Co.,  Sonthamptoa 

Street,  Bloomsbury.    July  24. 
Parker,  George,  Hisham  Ferren,  Northampton,  Boot  and 

Shoe  Maker.    BrooMag  ft  Co.,  Lombard  Street :  7ww 

oaeaiL  Off.  Ass.    Aug.  4. 
Peel,  Robert,  Halifax,  York,  Card  Maker.    Sleaf^Md  ft  Cb.. 

Halifax :  Wigiemortk  ft  Co.,  Giay*k  Inn  Square.    Aug, 

Roberts,  Geo.  Wlntle,  Adams  Court,  Broad  Street,  London. 
Merchant.  Orom,  Off.  Ass. :  Smkk,  Barge  Yard,  Bnck- 
lenbury.    July  21.  _ 

Read,  Thos.,  Bulwell,  Nottingham,  Ume  Burner  and  Retail 
Beer  Seller.     roUeaoe,   Essex  Street,  Strand  |  Ortttm 


uth,  Aug.  7. 

ys,  Samiifli  Liverpool 

lor  ft  Co.,  Bedford  How 


Franceys,  SamiMl,  Llv4 


il,  Booksellei  and  Printer. 
"•  Liverpool,    Aug, 


.%■ 


C^noa,  Liv 

Fennings,  Richard,  Chancery  Lane,  Law  Stationer.  Groom, 
Off.  Ass  :   6iMte  ft  Co.,  Flederick's  Place,  Old  Jewry. 


Gray,  John,  Wentworth  Place,  Mlle-End-Road,  Linen  Dra^ 

per.    ^Mott,  Off.  Ass. :  5o(e,  Aldermanbury.    July  21. 

Goodall,  Richard  Wrigh t,  Birmingham,  Florist.     Adimfton 

Greenwood,  John,  Halifax,  York,  Music  Seller.    Theobald, 
Thaivvs  Inn:  JoAasoa,Off.Ass.    Aug.  7. 


, Aug.  7 

Uobbs,  John,  Carrington  Mews,  Mayfilr,  and  Beaumont 
Mews,  Mary4e>booe,  Lively  Stable  Keeper  and  Hack 
noyman .    Law,  Upper  Gloucester  Place,  Regent's  Park 


Savile,  Upper  Gloucester 


CvrasikOlLAss.    /ttly2l 
Hartley,    Winchcombe  Henry  SavUe,  Upper 

Place,  Regent's  Park,  Music  Seller  and  Publisher.  JLeo, 

Winchester i  Sbtppard,  Lower Grosvenoi  Siioet,  Grusve- 

nor  Square.   July  28. 
HalL  Thos.,  and  Thomas  Hodgkinson,  Nottingham,  Hop  ft 

Porter  Merchants.     Bomfqf,  Nottingham:   Jobtmmh 

Cd»  Temple.   July  24. 
Hirschfeld,  Ferdinand,  and  George  Wilkinson,  Windsor 

Terrace,  City  Road,  Wax  Chandleis  ft  Oil  and  Sperma- 
ceti Refiners.     S$Mtk,  King's  Arnu  Yard:  GoSesaiid; 

Off.Asft.  July  SI.  ^ 

HaaoMmd,  Robert,  Warwick,  Plumber  ft  Glasier.    Skmpo 

ft  Co..  Old  Jewry :  Utwmu,  Warwick.   J  uly  Si. 
Hughes,  William  Henry,  Portsmouth,  Southampton,  Frtiit 

Merchant.     IWwfcani  ft  Co.,  Cuancery  Lane:   C«Um- 

WM  ft  Co,,  Portsmouth.    Aug.  7. 
Hunt,  Robert,  Kingston-upon-Hull,  Spirit  Merchant.   Rog- 

mr  k  Co,  Gray's  Inn  Ptece:     Buglmd  ft  Co,,  Hull. 

Aug.  11. 
Hoopr,  Oeorse,  Downton,  Wilu,  Tanner.   Cobb,  Salisbury : 

JBraadrrtt  ft  Co,,  Temple.    Aug.  11. 


roUeaoe, 

„ July  24. 

Rankin,  RichariL  Liverpool,  Joiner  and  Bulldei.  BladuU 

ft  Co.,  Temple :  Bmbaar  ft  Co.,  Liverpool.   Aug.  18. 
Bowe,  Richard,   Folwood's  Rents,  Holbora,    VictuaUei, 

Liofd,  Crown  Court,  Cheapslde:   ITMiMors,  Off.  Ass, 

July  21. 
Shout,  Beniamin,  and   Charies  Henry  Nicoles,  MiUhank 

Street,  Westminster,  FUh  Sauce,  Pickle  and  Blacking 

Mnnlhcturrrs.    Adamoom,  Ely  Itaoe:  LocMtgtou,  0£ 

ASS.    July  21  ft  24.  ^^_  „  „^ 

Scott,  Abraham,    Hipperholme-cum-Brighouse,  Haliftu^ 

York,  Innkeeper.    Joeats  ft  Co.,  Barnard's  Inn :  Stodu, 

jun..Hali(kx,    J  uly  24.  ,     ^ 

Selley,  Charies,  Cheltchham,  Gloucester,  Innkeeper  and 

Coal  Merchant :  Skimf,  Lincoln's  Inn  Fields.   July 
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Starling,  Charies,  Knigfatwick.  Worcester.  MiUer.      — 
dert  ft  Co.,  or  Owimtett  itCo,,  Worcester:  BedhrftGo... 
Essex  Street,  Strand.    JulySl. 

Stelfox,  Joseph,  Manchester,  Shoe  Dealer.  Jokmwm  ft  Co.. 
Temple :  Bagikiiw  ft  Co.,  Maachcster.    Aeg.  4. 

Scholefleld,  John,  Moorhouse,  Mllnrow,  Rochdale, 
caster,  Woollen  Manu&aurer.     Hordmaa.  V—^- 
NawkUu  ft  Co,,  New  Boswell  Court.    Aug.  11., 

SUck,  Joseph,  NcwcasUe-upon-Tyne,  Ship  and  Insurance 
Broker  and  Timber  MerciianU  CAoter,  NewcasUe-upon. 
Tyne.    Aug.  18.  ^  ^„^    ^^ 

Tomaiin,  Thos.,  Luton,  Bedford,  Baker.  Turner,  Cliflbnh 
Inn:  Cikase,  Lutou :  Goidsmid, Off.  Ass.    July 24^ 

T^nstall,  George,  Worcester,  Hop  Merchant. 
Red  Lion  Square :  Amot,  Evesham.   July  28. 

Taylor,  Edmund,  Lower  Place,  near  Rochdale,  I  ,  ^  - 
Cotton  Spinner:  Bower,  Chancery  Lane:  Owm  ft  C«.v 
Manchester.   Aug.  14.  ^ 

Wood,  Charles,  sen.,  and  Charles  Wood,  jun.,  Poppin's 
Court,  Fleet  Street,  Printers.  IMMf  ,^  Doiaet  Street^ 
Fleet  Street :  Tar^Mad,  Off.  Ass.  July  24. 

Williams,  Thomas  Robinson,  Leonard  Streate  Coxe,  and 
George  Chambers.  Lamb's  Buildings,  Bunhill  Row,  Pa- 
tentees and  Manufacturers  of  Japanned  and  Silk  Waresc 
and  as  to  Leonard  Streate  Coxe  and  George  Chambers 
of  St.  Dunstan's  Hill,  London,  Wine  Merchants.  Cse  ft 
Co.,  Pancias  Lane,  Buckiersbury :  IFMInMrc^  Oi:  Ass. 
Jtt*y28.  -.       -       .        ..J  . 

Winchurs.  Samuel,  Birmingham,  Brass  Fouider.  JWmqp, 
Chancery  Lane :  IFnjr*tt  Birmingham.   J  uly  28. 

Wright,  Wm.,  Roogbam,  Norfolk,  Horse  Dealer.  Snoett, 
Swaffham:  iiv **  ^^O'*  Bloomsbury  Souare.   JulySl. 

Wyatt,  John,  Warminster,  WilU,  Cabinet  Maker.  Hotmek 
Co.,  New  Inn  :  CAopaioa,  Warminster.    Aug.  7. 

Wallace,  Wm..  Newcastle-upon-Tyne,  Chemi«t  ft  Drugrist. 
IngUdew,  Newcasile-upon-lyne  j  mUiameon  ft  Co., 
Raymond  Buildings,  Gray's  Inn.   Aug.  U. 
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LAW  OF  RETAINERS. 


Tbb  Practice  in  retaining  Counsel  con- 
tinnes  in  a  rery  unsettled  state,  and  ques- 
tions frequently  arise  between  practitioners, 
which  are  equally  annoying  to  the  counsel 
and  the  client.  These  points  are  usually  re- 
ferred to  the  decision  of  some  eminent  bar- 
rister. We  have  from  time  to  time  stated 
the  practice  as  it  appears  in  the  books,*  but 
many  cases  are  disposed  of  by  private  re- 
ference, without  any  discussion  in  Court. 
We  are  enabled  to  lay  before  our  readers 
a  few  of  these  cases  and  opinions,  and  shall 
from  time  to  time  continue  the  collection. 
We  hope  ultimately  that  by  this  means 
the  existing  rules  will  be  ascertained,  al- 
though some  of  them  may  not  be  altogether 
approved.  It  is  at  all  events  important  that 
the  practice  should  be  well  known,  as  the 
first  step  towards  its  amendment. 

Before  stating  the  cases,  it  may  be  use- 
ful to  give  a  summary  of  the  practice,  so 
ibr  as  we  understand  it  to  prevail.  We 
shall  do  this  without,  at  present,  condemning 
or  defending  the  grounds  on  which  any  of 
the  regulations  may  be  founded — our  first 
object  being  to  have  the  practice  clearly 
ascertained. 

A  general  retainer  entitles  the  party  to 
the  services  of  the  counsel  retained  in  any 
action  or  suit  for  or  against  such  party. 
The  counsel  so  retained  is  bound  to  give 
his  client  notice  when  any  special  retainer 
is  offered  i^nst  him.  If  the  client  does 
not  send  a  special  retainer  in  the  particular 
cause,  the  counsel  may  take  the  retainer  of 
the  other  party. 

If  tkare  be  no  general  retainer,  the  coun- 
sel must  accept  the  first  special  retainer 


*  The  cases  reported  are  as  follow:  ChoU 
mondiey  v.  Clinton,  VJ  Ves.  261 ;  Ejp  parte 
EUeey  and  Es  parte  Lloy^l,  Moatajju'3  Cases, 
6li  Baylis  y.  Grout,  2  Myl.  &  K.  ^16. 
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that  is  offered;  but  this  special  retainer 
applies  only  to  the  particular  cause,  as  spe- 
cified in  the  retainer. 

A  special  retainer  for  one  plaintiff,  or 
one  defendant,  may  be  superseded  by  a 
retainer  for  more  than  one  plaintiff,  or  one 
defendant. 

Any  change  in  the  parties  to  the  cause 
subsequent  to  the  retainer  will  render  it 
void. 

No  special  retainer  can  be  given  unless 
the  action  or  suit  has  been  actually  com- 
menced. 

Neither  advising  on  the  case  or  evidence, 
nor  drawing  the  pleadings,  constitutes  a 
retainer ;  and  the  counsel  must  accept  the 
retainer  of  the  opposite  party,  if  first  ten- 
dered, without  previously  giving  notice  to 
his  former  client. 

Having  thus  stated  the  general  rules,  so 
fiur  as  we  have  been  able  to  ascertain  them, 
we  now  proceed  to  the  cases  and  opinions 
which  we  have  been  favored  with  or  col- 
lected. 

It  will  be  seen  from  the  opiniotis  on  the  fol- 
lowing case,  that  where  the  same  question  'may 
be  litigated  by  several  defendants  in  separate 
actions,  a  general  retainer  by  the  defendants, 
although  given  after  a  retainer  by  the  plaintiff 
in  one  of  the  actions,  will  supersede  a  parti- 
cular retainer. ' ' 

In  February  1/98,  a  policy  of  insurance* 
with  three  names  upon  it,  was  put  into  the 
hands  of  ^.  B.,  an  attorney,  to  proceed  against 
the  underwriters.  Actions  by  oric^inal  were 
directly  brought  by  A.  B.  against  three  of  the 
underwriters,  for  whom  C.  D.,  an  attorney, 
appeared,  and  directly  filed  a  bill  in  equity  for 
all  the  underwriters  against  the  assured.  In 
July  1786,  A,  B.  retained  Mr.  Efskine  for  the 
assured  in  one  action  only  agmnst  the  assurer. 
About  three  weeks  after  tliis,  C.  D.  gave  a 
general  retainer  to  Mr.  Erskine  for  all  the 
underwriters,  with  the  usual  fee  of  five  gui- 
neas. In  June  1 7B7.  A.  B,  gave  notice  of  trial 
for  the  dittings  after  Easter  term  in  the  saiii 
three  actions,  upon  which  €.  Z>.,  on  behalf  of 
2  A 
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the  underwriters,  moved  for  and  obtained  the 
usnal  consolidation  rule.  y^.  B.  has  made  his 
election  to  try  only  that  cause  wherein  he  re- 
tained Mr.  Erskine,  and  insists  that  he  is  en- 
titled to  have  Mr.  £rskiue  as  his  counsel  un- 
der that  single  retainer;  whereas  C,  />..  on 
behalf  of  the  underwriters,  insists  that  under 
the  ji^eneral  retainer  he  is  entitled  to  ha?e  him 
as  a  counsel  for  the  underwriters.  Which  of 
tiie  retainers  is  binding? 

The  followinpf  is  Mr.  Mingay^^  Opinion. 

*'  Having;  been  myself  in  a  similar  situation, 
I  decided  the  question  on  the  opinion  of  seve- 
ral gentlemen  at  the  bar,  as  well  as  my  own. 
I  have  no  diflSculty  in  saying  that  the  general, 
retainer  is  binding.^' 

Mr.  Lee*%  Opinion  is  as  follows. 

"  A  special  retuner,  in  a  cause  where  more 
parties  than  one  may  separately  litigate,  as  in 
this  case,  has  already  been  decided  insufficient 
to  engage  a  counsel  against  a  general  retsdner 
for  the  underwriters.  Mr.  firskine  ought 
therefore  to  return  the  special  retainer,  and 
keep  the  general  one." 

Mr.  Baldteitt  gave  the  following  Opinion. 

"  I  concur  entirely  with  Mr.  Lee  and  Mr. 
Mingay.  A  further  reason  why,  in  the  present 
case,  Mr.  Erskine  ought  to  return  the  special 
retainer,  is,  that  there  were  in  fact  different 
actions  brought  at  the  time,  so  that  the  counsel 
must  either  lose  the  four  other  retainers,  or  the 
four  other  defendants  might  have  no  effect 
from  the  retainer ;  for  A,  B.  would  only  pro- 
ceed  in  one  cause  where  the  other  retainer  was 
given." 

In  a  somewhat  recent  case,  similar  to  the 
above,  except  in  some  minor  and  unimportant 
circumstances,  a  general  retainer  was  given  to 
Mr.  Serjeant  Wilde,  for  the  defendants,  as 
underwriters,  the  plaintiff  having  previously 
given  retainers  in  two  actions  on  the  same 
policy.  The  plaintiff  had  commenced  three 
actions,  but  proceeded  in  two  only.  The  opi- 
nion of  the  present  Mr.  Justice  Baaanguei 
(then  Mr.  Serjeant  Bftsanquei)  was  taken  whe- 
ther Mr.  Serjeant  Wilde  should  accept  the 
brief  of  the  plaintiff  or  the  defendant,  on  the 
trial  of  one  of  the  actions.  The  opinion  was 
as  follows : 

"I  am  of  opinion  that  Mr.  Serjeant  Wilde  is 
bound  to  accept  the  brief  of  the  defendant. 
When  the  general  retainer  was  given  on  behalf 
of  the  defendants,  three  actions  at  the  suit  of 
the  plaintiff  were  pending,  in  which  two  spe- 
cial retainers  only  were  given:  these  were 
superseded,  according  to  the  established  rule, 
bv  the  general  retainer ;  and  J  think  that  the 
plaintiff  cannot  deprive  the  defendants  of  the 
benefit  which  they  had  acquired  under  the 
general  retainer  by  suffering  one  of  the  three 
actions  to  drop." 

Mr.  A,t  in  the  expectation  that  several  ac- 
tions would  be  brought  against  him,  gave  a 
general  retainer  to  Mr.  Serjeant  B.  A  short 
time  afterwards  an  action  was  commenced  by 


Mr.  T,  against  Mr.  A.  and  a  Mr.  B.,  who  are 
not  partners,  nor  in  any  way  jointly  connected, 
except  in  the  subject-matter  of  this  action. 
Mr.  A.  and  Mr.  B,  have  distinct  interests  in 
this  action,  and  appear  by  different  attorneys. 
The  attorney  of  Mr.  7'  tendered  to  Mr.  Ser- 
jeant /^.'s  dark  a  special  retainer  in  this  cause, 
entitled  T.  against  B.  and  A,  Mr.  Seijeaflt 
B.^%  clerk  at  first  objected  to  take  it,  urging 
that  he  had  a  general  retainer  from  Mr.  A., 
one  of  the  defendants.  Mr.  y.'s  attorney, 
however,  insisted  that  his  retainer  ivas  good, 
and  that  the  general  retuner  given  by  Mr.  A. 
did  not  extend  to  actions  brought  agunst  him 
and  others  jointly,  nor  of  course  to  thia 
brought  against  him  and  Mr.  B,  Mr.  AJ9 
attorney,  on  the  contrary,  insists  upon  his 
general  retainer,  and  contends  that  as  Mr.  ^. 
has  no  partner,  he  is  entitled  to  the  assistance 
of  Mr.  Seijeant  B>  in  all  actions  brooglft 
against  htm,  although  other  parties  may  be 
named  defendants  with  him,  and  that  other- 
wise he  might  be  deprived  of  the  benefit  of  the 
generid  retainer  by  a  person  unconnected  with 
im  being  joined  defendant  in  the  action ;  the 
consequence  of  which  would  be,  that  in  many 
instances  the  genenH  retainer  would  be  un- 
availing. 

Opinion  of  Mr.  Scnrleli  (now  Lord  Ahinger). 
"  If  Mr.  A.  makes  a  separate  defence,  it 
appears  to  me  that  his  general  retainer  entitles 
him  to  the  preference  of  the  seijeant.  Pei- 
haps  it  is  not  necessary  to  say  any  more  on  this 
case,  as  it  is  alleged  that  A,  and'  B,  appear  by 
separate  attorneys,  and  stand  upon  separate 
grounds  of  defence." 

In  consequence  of  this  opinion,  Mr.  Seijeant 
/?.'s  cl^rk  look  the  special  retainer  of  A.'n  at- 
torney, adhering  to  the  general  retainer,  and 
refusing  the  retainer  of  Mr.  T. 

The  Solicitor  General  was  retained  in  a 
cause  of  Harvey  Sf  u*v.  v.  Cooke  fy  oihtrt,  for 
the  plaintiffs,  which  was  heard  at  the  Rolls,  in 
182?,  and  in  which  cause  the  plaintiffs  obtained 
a  decree. 

The  bill  in  that  case  was  on  behalf  of  one 
of  eleven  residuary  legatees,  for  an  account 
and  distribution  of  the  testator's  property,  and 
that  a  release  stated  should  be  set  a:dde ;  and 
it  was  decreed  accordingly. 

The  plaintiffs  in  anotner  cause  of  CtMier 
V.  Cooke,  are  two  sisters  of  the  female  plaintiff 
in  the  former  cause,  and  their  husbands  and 
they  claim  exactly  in  the  same  right  as  Mrs. 
Harvey,  viz.  as  residuary  legatees,  and  pray  by 
their  bill  to  set  aside  the  same  release,  and  also 
the  benefit  of  the  decree  and  accounts  in  the 
former  suit,  and  that  theirs  may  be  conndered 
as  a  supplemental  suit  thereto ;  and  their  soli- 
citor is  the  same. 

The  defendant  Cooke,  who  is  the  executor 
of  the  testator,  is  the  principal  defendant  m 
l)oth  causes;  and  various  charges  of  fraud  and 
undue  concealment  are  made  against  him  in 
both  bills. 

In  tlie  bill  in  Harvey  v.  Cooke  it  was  consi- 
dered necessary  to  make  all  the  other  residuary 
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legatees  jdefendants,  and  consequently  the  only 
daui(hter  of  the  defendant  Cooke,  iemg  one 
of  the  residuary  legatees,  was  among  tlie  rest 
made  a  defendant,  and  being  a  feme  coverte, 
of  course  her  husband,  Samuel  Piatt,  was  made 
a  defendant  with  her. 

After  the  decree  in  Harvey  v.  Cooke^  pro- 
ceedings were  threatened  by  some  of  the  other 
residuary  legatees  against  Mr.  Cooke,  of  which 
of  course  Mr.  and  Mrs.  Piatt  were  aware ;  and 
Mrs.  Piatt's  interest  as  residuary  legatee  being 
much  out^veighed  by  her  father's  interest  as 
executor,  they  were  naturally,  from  their 
near  connection  with  the  principal  defendant, 
anxious  to  defeat  the  proceedings  of  the  resi- 
duary legatees  in  their  apprehended  suit,  and 
accordingly  delivered  a  general  retainer  to  the 
Solicitor  General  (then  Mr.  Sugden),  the  lead- 
ing counsel,  who  had  been  previously  retained 
in  the  former  suit  in  the  interest  or  the  resi- 
duary legatees. 

This  general  retainer  was  for  Samuel  Piatt 
and  wife.  However,  when  the  bill  in  the  se- 
cond suit  came  to  be  prepared,  being  in  its 
nature  supplemental,  it  was  not  considered 
necessary  to  make  all  the  residuary  legatees 
a^in  parties,  and  therefore  Samuel  Piatt  and 
Wife  are  not  parties  to  this  suit. 

The  same  morning  on  which  the  plaintiff's 
solicitor  filed  the  Inll,  he,  on  his  waj  from  the 
SLx  Clerics'  Office^  left  at  the  Solicitor  Gene- 
ral's chambers  a  special  retainer  for  the  plain- 
tiffs in  Collier  and  others  v.  Cooke  and  others, 
being  the  earliest  moment  at  which  he  could 
regularly  do  so. 

It  so  happened,  that  since  the  decree  in  the 
former  cause,  a  material  defendant,  a  Miss  Row- 
ley, had  died,  and  on  Mr.  Samuel  Piatt  being 
her  executor,  the  suit  of  Harvey  and  Cooke  was 
revived  against  him  as  such,  and  he  was  also 
in  the  same  character  a  necessary  party  to  the 
second  bill. 

Piatt  proved  Miss  Rowley's  will  on  the  1st 
of  April,  I828,  and  the  former  suit  had  been 
revived  against  Mr.  Samuel  Piatt,  as  executor, 
previous  to  the  delivery  of  the  general  re- 
tainer. 

Some  time  after  the  filing  of  the  second  bill 
and  the  special  retainer  for  the  plaintiffs,  a 
special  retainer  in  that  suit  for  the  defendant, 
Samuel  Piatt,  was  left  with  the  Solicitor  Ge- 
neral. The  same  solicitor  acts  in  both  causes 
fur  the  defendants  Cooke  and  Piatt. 

The  decree  in  Harvey  v.  Cooke  was  appealed 
from,  and  now  stancls  No.  4  in  his  Lordship's 
paper. 

The  further  directions  in  the  same  cause  are 
also  ordered  to  come  on  at  the  same  time. 

On  the  18th  of  December  last,  the  plaintiffs 
in  Collier  v.  Cooke  gave  notice,  and  instructed 
the  Solicitor  General  to  move  that  the  said 
cause  might  also  be  heard  with  the  appeal,  on 
an  affidavit  of  the  plaintiff's  solicitor  that  or- 
ders had  been  obtained  by  both  plaintiffs  and 
defendants  to  read  the  answers,  depositions, 
decree,  and  report  in  Harvey  v.  Cooke,  on  the 
hearing  of  this  cause  ;  that  no  other  evidence 
had  been  given  by  the  defendants  in  the  second 
^wst;  and  that  the  questions  in  both  causes 


were  the  same ;  and  which  order  was  not  op- 
posed by  the  defendants,  and  was  made  ac- 
cordingly. 

The  oause  of  Collier  v.  Cooke  appears  there- 
fore in  the  paper,  with  the  appeal  and  further 
directions  in  Harvey  v.  Cooke, 

A  brief  has  been  delivered  to  the  Solicitor 
General,  on  the  appeal,  and  also  a  brief  on 
the  further  directions  in  Harvey  v.  C*»oke,  on 
behalf  of  the  respondents  (the  plaintiffs),  about 
which  there  is  and  can  be  no  question. 

A  brief  has  also  been  delivered  to  the  Soli- 
citor General  by  the  plaintiffs  in  Collier  y. 
Cooke,  who  claim  precisely  in  the  same  inter- 
est with  the  respondents  in  the  former  cause. 

A  brief  has  also  been  delivered  to  the  Soli- 
citor General  by  the  defendant  Samuel  Platt^ 
in  Collier  v.  Cooke, 

The  question  is,  which  of  the  briefe  in  Col- 
lier V.  Cooke  ought  to  be  returned  ? 

The  defendant  Samuel  Piatt  insists  that  he 
is  entitled  to  the  services  of  the  Solicitor  Ge- 
neral, on  account  of  the  general  retainer  for 
"  himself  and  wife,"  which  was  first  in  point 
of  time. 

The  plaintiffs  say,  that  such  general  retainer 
being  for  "  Samuel  Piatt  aud  wife,"  is  limited 
to  the  cases  in  which  the  husband  sues  or  is 
sued  in  her  right  (as  no  doubt  it  was  contem- 
plated would  nave  been  the  case  here,  when 
the  retainer  was  given),  and  that  the  plaintiff's 
retainer  being  given  before  the  second  sj)ecial 
retainer  for  Samuel  Piatt  only,  must  prevail 
over  it,  as  the  brief  delivered  is  not  on  behalf 
of  Samuel  Piatt  and  wife,  but  Samuel  Piatt 
alone:  that  the  poiut  is  similar  to  that  of  a 
general  retainer  for  two  partners,  which  only 
affects  their ^'oit/  rights,  and  does  not  give  any 
preference  to  one  of  them  suing  or  being  sued 
separately,  although  a  retainer  for  one  would 
prevent  counsel  from  appearing  against  the 
two. 

The  following  is  the  opinion  of  Mr.  Bell :  * 

*'  I  am  of  opinion,  that  a  general  retainer 
for  Samuel  Piatt  and  wife,  not  describing  tbcni 
as  executor  and  executrix,  does  not  operate 
as  a  general  retainer  for  Mr.  Piatt  alone,  and 
especially  in  a  suit  where  he  alone  is  defend- 
ant, as  executor,  as  his  wife  has  not  proved 
the  will ;  so  that  I  think  the  special  retainer 
in  Collier  v.  Cooke,  which  is  that  for  the  plain- 
tiff, must  prevail,  if  we  consider  that  as  an 
original  suit.  If  we  consider  it  as  a  supple- 
mental suit,  there  may  be  a  (|uestion  whether 
counsel  could  accept  this  retainer,  if  Mr.  and 
Mrs.  Harvey  objected ;  but  Mr.  and  Mrs. 
Piatt  are  no  parties  to  the  supplemental  suit, 
but  only  Mr.  Piatt;  and  though  they  were 
parties  to  the  original  suit,  they  did  not,  nor 
could,  retain  him  in  that.  It  therefore  appears 
that  Collier's  retainer  must  in  either  case  pre- 
vail, as  Mr.  and  Mrs.  Harvey  do  not  object." 

19th  Oct,  1830. 

Two  gentlemen   attending  an  arbitration, 

disputed  and  exchanged  blows ;  the  clerk  of 

one,  alleging  that  he  received  personal  damage 

in  the  conflict  of  the  principals,  brought  an 
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action  of  assault  against  the  otbcr.  A.  was 
leading  counsel  for  one  party  in  this  action  at 
the  ensuing  assizes ;  it  was  not  then  tric(l»  but 
stood  over  as  a  remanet  for  the  next.  At  these 
next  assizes,  the  brief  of  A,  was  delivered  to 
another  leader,  without  any  coiBmunication 
uithhim,  and  he  was  out  of  the  cause  altoge- 
ther. The  gentleman  who  received  his  bnef, 
knowing  those  facts,  consulted  the  leader  of 
tlie  circuit  whether  he  should  hold  tbe  brief, 
and  the  leader  decided  that  the  brief  ought 
not  to  be  held  by  any  but  A^  himself.  The 
client,  who  was  his  own  attorney,  declined  to 
give  the  brief  back  to  A,,  and  the  cause  was 
referred  to  arbitration,  for  want  of  counsel. 

This  happened  at  the  Derby  assizes,  more 
than  a  year  ago. 

It  may  be  useful  to  add  the  following 
queries,  which  do  not  appear  to  be  met  by 
the  general  rules  above  stated.  We  shall 
gladly  attend  to  any  further  communications 
on  the  subject. 

If  a  brief  be  not  delivered  after  retainer, 
must  counsel  receive  a  brief  from  the  opposite 
party,  after  giving  notice  to  the  party  retain- 
mg? 

If  the  party  retaining  does  not  give  a  brief 
on  each  occasion  that  the  cause  is  before  the 
Court,  may  the  opposite  party  do  so,  the  first 
retaining  party  having  notice  ? 

Can  a  counsel,  retained,  and  having  briefs 
delivered  up  to  and  at  the  time  of  the  hearing 
of  the  cause  or  trial  of  the  action,  take  a  re- 
tainer from  the  opposite  party,  on  appeal  or 
writ  of  error,  without  giving  notice  to  his 
former  client  ? 


REVIEW. 

Defence  of  Transportation,  in  Reply  to  the 
Remarks  of  the  Archbishop  of  Dublin,  in 
his  Second  Letter  to  Earl  Grey,  By 
Colonel Qeorge Arthur.  London:  Cowie 
&  Co.  1835. 

Wb  are  induced  to  notice  this  work  on 
account  of  the  Reform  which  is  in  progress 
in  our  Criminal  Laws,  and  the  discussion 
which  has  taken  pkce  on  the  subject  of 
Secondary  Punishments,  with  a  view  es- 
pecially to  diminishing  the  instances  in 
which  the  punishment  of  death  is  inflicted. 
We  some  time  ago  noticed  the  views  of 
Dr.  Whately,  the  Archbishop  of  Dublin,  on 
this  subject,  (see  vol.  6.  p.  89  ;)  and  there- 
fore must  allow  Colonel  Authur  a  hearing 
on  his  side  of  the  question. 

TTie  following  are  the  effects  of  transpor- 
tation, as  ably  stated  by  the  present  author : 

"Considered  as  colonization,  or  the  removal 
of  criminals  from  one  part  of  the  empire  to 
another — ^from  a  thickly  to  a  thinly  peopled 
tract,  transportation  tends  to  prevent  crime — 


"  First — By  transferring  that  part  of  tbe  po* 
pulation  which  is  the  least  able  to  resist  the  temp- 
tation to  commit  crime,  to  a  situation  in  which 
this  teaiptatiou  will  operate  with  less  force. 

*'  Second — By  transferring  men  to  a  situa- 
tion in  which  their  minds  will  be  operated  upon, 
bv  causes  the  very  reverse  of  those  which  in 
England  have,  in  so  many  thousand  instances, 
converted  poverty  into  pauperism,  and  gra- 
dually released  the  lowest  class  from  the  in- 
fluence of  mond  restraint. 

"  Third — ^By  culling  out  the  criminals  from 
among  a  crowded  population,  and  the  placing 
of  them  iu  a  situation  where  thev  may  be  closely 
watched,  even  after  the  expiration  of  their  sen- 
tences. When  a  convict  is  discharged  from  a 
penitentiary  in  England,  he  is,  iu  the  great 
majority  of  cases,  almost  immediately  lost  sight 
of;  but  when  such  a  person  il  released  from 
transportation,  he  does  not  even  depart  from 
the  place  of  punishment — ^hc  remains,  as  it 
were,  in  prison,  even  after  he  has  become  free, 
and  thus  always  continues,  in  some  measure, 
at  least  to  be  under  supervision. 

'*  Fourth — By  removing  criminals  in  this 
manner,  they  are,  as  it  were,  taken  from  a 
situation  in  which  they  acted  upon  others,  to 
one  in  which  they  are  themselves  acted  upon. 
It  is  their  interest  in  England,  to  teach  others 
crime ;  but  here  it  is  the  interest  of  others  to 
teach  them  industry.  It  is,  indeed,  the  interest 
of  society  in  England  to  repress  crime,  but  the 
particular  individuals  of  whom  that  society  is 
composed,  are  not,  each,  under  the  influence 
of  self-interest,  induced  to  attempt  individually 
the  reformation  of  a  certain  number  of  crimi- 
nals. The  result  of  such  a  course  in  Van  Die- 
man's  Land,  has  been  so  favourable,  that  of 
sixteen  thousand  men  now  under  sentence, 
up^vards  of  four  thousand  have  never  received 
any,  even  the  slightest  punishment,  for  mis- 
conduct. 

"  Fifth — ^By  the  removal  of  thieves  from  the 
scene  of  their  activity,  the  number  of  the 
class  is  reduced,  not  only  there,  but  as  I  have 
already  shewn,  universully, 

"  Sixth — By  the  removal  of  thieves,  their 
competitiou  as  penitentiary  labourers  with  the 
industrious  poor  is  prevented,  and  the  descent 
of  the  latter  mto  pauperism,  which  is  the  parent 
of  crime,  is  delayed,  or  at  least  not  accele- 
rated. 

"  Considered  as  a  means  of  re/brmation,  it 
proves  beneficial  in  preventing  crimes :— * 

'*  First — Because  while  the  convict  is  sub- 
jected to  reformatory  discipline,  the  knowledge 
that  the  habit  of  labour  he  is  acquiring  mQ 
enable  him  to  obtain  an  adequate  livelihood 
in  his  station,  after  the  expiration  of  his  pu- 
nishment, comes  in  aid  of  the  restraint  under 
which  he  is  placed,  and  encourages  him  to 
persevere  in  a  course  of  good  conduct.  An 
apprentice  to  a  trade  or  profession,  which  he 
knows  will  avail  him  after  his  apprenticeship 
has  expired,  is  usually  a  very  difl'erent  person 
from  an  apprentice  who  does  not  entertaiu 
any  such  anticipation. 

**  Second — ^Because  the  conrict  is  generally 
taught  farm  labour,  and  he  may  continue,  after 
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bh  sentence  has  expired,  to  \vork  in  the  open 
field  in  the  country, — a  condition  the  most 
fiiTOurable  of  all  to  persevereoce  in  ^ood 
behaviour :  whereas  the  Icind  of  labour  which 
a  convict  is  usually  taught  in  a  penitentiary, 
it  the  least  favourable  to  his  permanent  refer- 
laation,  vis.  some  manufacture  already  over- 
stocked with  workmen,  and  in  which  he  proba- 
bly caonot  obtain  employment  after  his  release, 
except  (and  then  only  if  he  be  more  than 
usually  fortunate,)  in  a  town, — the  situation  of 
all  others  the  most  danjis'erous  to  the  stability 
of  his  newly  acquired  habits. 

'*  No  other  punishment  possesses  all  these 
advantaiires  in  the  same  degree.  But  never- 
theless,'! am  far,  as  I  have  already  said,  from 
bein/r  of  opinion  that  any  description  of  pu- 
nishment will  ever  be  found,  which  will  en- 
tirely prevent  crime :  nevertheless,  we  should 
always  be  endeavouring  to  approach  this  object, 
however  hopeless  we  may  be  of  ever  completely 
attaining  it.  And  in  this  respect  mnch  progress 
has  been  made  of  late  years,  in  rendering  the 
system  of  transportation  in  every  respect  more 
efficient  than  it  was  formerly. 

"  It  is  now  made  a  severe  punbhment  to  all 
classes  of  convicts,  nor  is  it,  by  any  means,  so 
unequal  in  severity  as  some  have  imagined. 

*' No  such  variety  exists  in  the  treatment  of 
convicts  in  the  service  of  settlers,  as  have  been 
asserted.  The  range  within  which  it  can  pre- 
vail, is  limited.  It  can  neither  (making  an 
allowance  for  occasional  exceptions)  rise  to 
improper  indulgence,  nor  fall  to  tyranny ;  for 
in  the  one  case,  as  I  have  shewn,  the  settler's 
own  interests  would  be  compromised  ;  and  in 
the  other,  the  criminid  would  seek  protection 
from  the  magistrate.  Besides,  the  diet  and 
ck)tlung  of  the  convicts  are  fixed  by  regular 
tion. 

"  Improper  conduct  is  also  more  certainly 
prevented  by  the  circumstance,  that  the  present 
prosperoub  condition  of  the  majority  of  the 
settlers,  and  the  advanced  state  of  their  home- 
steads, enable  them  to  act  upon  some  deter- 
minate sy;$tem,  rather  than  upon  one  of  tem- 
porary expedients.  But  when,  several  years 
ago,  the  emigrant  took  up  his  abode  at  the 
d^tance  of  perhaps  thirty  miles  from  any  other 
occupant — ^when  his  means  were  8mall---when 
his  supplies  of  meat,  ilour,  and  clothing  were 
precarious — when  there  were  no  paid,  aJad  few 
honorary  magistrates — when  there  were  no 
proper  means  of  effectively  punishing  for  mis- 
conduct— when  there  were  no  enclosures  with- 
in which  the  working  cattle  could  be  kept  at 
night — when  they  might  stray  into  the  bush, 
in  wbich  it  might  be  pretended  by  an  un- 
willing servant  that  they  could  not  be  found ; 
it  is  evident  that  he  must  have  had  many  diffi- 
culties to  contend  with  as  to  the  discipline  of 
his  household,  which  now  do  not  present  them- 
selves, conducted  as  the  work  on  very  many 
of  the  farms  is,  with  much  of  the  regularity 
and  precision  observed  in  England.  Nor  is 
the  improvement  in  the  management  of  the 
gangs  employed,  and  coerced  by  the  govern- 
ment, less  remarkable. 

**  In  the  commencement  of  the  colony,  the  I 


material  for  coercion  was  wanting:  irregu* 
larities  of  every  kind  unavoidably  prevailed. — 
Vendors  of  spirits,  since  restrained  under 
severe  penalties,  traversed  the  country.  Ine- 
briety was  especially  prevalent,  and  frightful 
were  the  excesses  sometimes  indulged  in. 
But  after  a  while,  emigration  was  encouraged 
by  his  Majesty's  government:  free  settlers 
began  to  arrive.  As  the  colony  became  known, 
these  gradually  increased  in  number,  and  after 
the  peace,  many  half-pay  officers  joined  in  the 
stream.  These  emigrants  generally  brought 
with  them  free  servants,  and  almost  irnpcr- 
ceptibly  the  constitution  of  the  community  was 
modified,  until  the  number  of  the  emigrants 
nearlv  equalled  that  of  the  convicts. 

''  Under  these  circumstances,  it  became  the 
policy  of  the  government  to  discontinue  grants 
of  land  to  expirees,  and  to  foster,  by  every 
prudent  means,  the  success  of  the  emigrants. 
From  this  and  other  causes,  the  latter  became, 
almost  to  the  exclusion  of  the  former,  the  laud- 
holders  of  the  territory,  the  assignees  of 
convicts,  and  the  holders  of  such  public  offices 
as  were  not  filled  from  £n£:laod. 

**  The  market  upon  which  the  convict  settlers 
haci  originally  depended  for  the  purpose  of 
their  farm  produce,  was  the  commissariat.  The 
fixed  price  was,  under  all  circumstances,  ten 
shillings  a-bushell  for  wheat.  But  this  course 
was  discontinued  as  soon  as  the  farmers  became 
more  numerous  and  industrious,  and  a  larger 
quantity  of  corn  was  produced.  Tenders  were 
then  invited ;  the  emigrant  settlers  competed 
with  the  emancipist  settlers ;  and  wheat  was 
offered  at  from  six  to  seven  shillings  per  bushel. 
The  expiree,  notwithstanding  his  previous  oc- 
cupancy, and  his  having  had  the  choice  of  the 
best  lands,  and  those  nearest  to  the  market, 
fell  a  victim  to  the  habits  of  inebriety,  which 
he  had  contracted  at  the  commencement  of 
the  colony.  The  slovenlv  and  interrupted 
fdrming  which  answered  his  purpose  when 
there  was  no  competition,  and  the  price  was 
large,  could  not  withstand  sober  industry  and 
low  prices;  and  a  very  large  proportion  of 
the  best  lands  originally  granted  to  expirees^ 
passed  in  consequence  into  the  possession  of 
free  emigrants. 

'f  The  first  point  being  giuned,  namely,  the 
infusion  of  healthv  blood  into  the  constitution 
of  the  colony;  the  next  object  was  the  ac-> 
complishiug  of  the  subordination  and  disci- 
pline, which  were  so  eminently  desirable,  but 
evidently  could  not  be  effected  by  any  sudden 
change  of  measures.  It  was  necessary,  first  to 
subdue  the  mind  of  the  convict — to  deprive 
him  gradually  of  improper  indulgences — to 
accustom  him  to  restraint — to  make  him  feel, 
by  degrees,  that  he  was  under  mastery.  And 
it  was  expected,  that  when  the  early  prisoners 
were  thus  reduced  to  the  condition  it  was  pro- 
per thev  should  fill,  little  difficulty  woula  be 
incurred  in  dealing  with  such  as  might  after- 
wards arrive.  Like  elephants,  the  tame  would 
assist  in  subduing  the  wild. 

"In  accomplishing  this  end,  it  was  necessary 
to  break  up   the  spirit  of  free  masonry  and 
mutual  dependance  which  once  exixted  among 
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them ;  to  distribute  tbem  throughout  the  coun- 
try ;  to  separate  them  into  did'erent  classes ; 
to  introduce  a  rcj^ular  system  of  rewards  and 
punishments ;  and  in  order  to  gi?e  full  effect 
to  these,  to  consider  every  case,  whether  for 
punishment  or  reward,  with  ^n  attention  to 
the  most  minute  details,  in  order  to  convince 
them,  that  while  the  strictness  of  the  govern- 
ment was  to  be  feared,  its  justice  and  consi- 
derateness  might  be  relied  upon. 

'*  By  steadily  pursuing  this  course  for  a  con- 
siderable period,  the  government  has  gradually 
acquired  a  strong  moral  influence,  and  has  ap- 
proached  an  almost  perfect  system  of  discipline, 
while  it  has  been  enabled  to  mitigate  the  se- 
verity of  particular  acts  of  punishment,  such 
Iks  had  formerly  been  had  recourse  to,  in  order 
t^  compensate  for  a  defective  supervision. 
It  now  governs  by  a  system  of  surveillance  and 
|>olice  prevention,  ana  not  by  aggravated  pun- 
ishments, which,  when  frequent,  are  rather  the 
ppprobria  of  penal  discipline,  indications  that 
the  scheme  is  imperfect,  than  the  evidence 
of  a  rigorous  and  well  sustained  coercion." 
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ONTHE  LIABILITY  OP  AN  A8SIGNBB  TO  HE  SCCD 
FOR  BREACHES  OF  COVENANT. 

The  assignee  of  leaseholds  is  only  liable 
upon  the  covenants  contained  in  the  lease,  in 
respect  of  the  privity  of  estate ;  and  as  no  privi- 
ty of  contract  exists  between  him  and  the 
original  lessor,  it  follows  that  his  liability  can 
only  last  so  long  as  he  remains  possessed  of  the 
estate.  As  soon  as  he  assigns  the  whole  of  it 
over,  the  privity  is  destroyed,  and  bis  liability 
ends,  though  the  assignment  be  made  without 
notice  to  the  lessor.  Piicher  v.  Tovey,  1  Show. 
340;  S.  C.  4  Mod.  71.  and  references  in 
Comyn's  Land,  and  Ten.  2d  edition,  p.  27. 
'Nor  will  an  assignment  to  a  mere  pauper  be 
deemed  fraudulent,  the  assignor  still  retaining 
his  right  of  action  against  the  lessee  upon  the 
privity  of  contract.  FaUant  v.  Dodemede,  2 
Atk .  546.  This  being  the  rule  of  law,  the  ques- 
tion has  been,  whether  an  assignee  would  at 
law  be  liable,  after  he  had  assigned,  to  an  action 
for  breach  of  covenant  incurred  in  his  time.  His 
liability  in  equity  to  account  is  quite  clear ;  see 
Treackle  v.  Cole,  1  Vem.  166;  i  Eq  Ca.  Ab. 
47 ;  Phllpot  V.  Hoare,  Amb.  480 ;  2  Atk.  219 ; 
Faliant  v.  IJodimede,  ubi  sup.;  Onslow  v.  Corrie, 
2Madd.  330,  341.  By  the  following  case  it  is 
now  decided  that  he  is  also  liable  at  law. 

Cuvcn  int  by  the  plaintiffs,  as  assignees  of  the 


reversion,  against  the  defendant,  as  assignee  of 
the  lessee.  The  declaration,  after  stating  the 
making  of  the  lease,  and  the  title  of  the  plain- 
tifis,  and  the  conveyance  to  the  defendant,  as- 
signed by  way  of  breach  the  non- performance  of 
a  covenant  in  the  lease  to  repair,  alleging  it  to  be 
"after  the  assignment  to  the  defendttQt,anii  dur- 
ing the  continuance  of  the  demise,  and  whilst  he 
was  possessed  of  the  demised  premises  with  the 
appurtenances."  Plea,  that  after  the  defendant 
became  the  assignee  of  the  demised  premises  as 
in  the  declaration  mentioned,  and  before  the 
commencement  of  the  suit,  to  wit,  on  tbe2Hth 
day  of  August,  in  the  year  1834,  he  the  de- 
fendant,  by  a  certain  indenture  of  .assignment 
then  made  and  duly  signed  by  him  the  defend- 
ant, and  sealed  with  his  seal,  for  the  consider- 
ations therein  mentioned,  <]id  bargain,  sell, 
assign,  transfer,  and  set  over  unto  one  William 
Plunkett,  his  executors,  administrators,  and 
assigns,  all  and  singular  the  prembes  in  the 
declaration  mentioned,  together  with  the  said 
indenture  of  lease  and  the  several  assignments 
thereof,  and  the  full  benefit  and  nd  vantage  there- 
of respectively,  and  to  have  and  to  hold  the 
said  premises  unto  the  said  William  Plunkett, 
his  executors,  administrators,  and  assigns, 
from  the  date  hereof,  for  all  the  residue 
then  to  come  and  unexpired  of  the  said  term 
of  years  demised  by  the  said  indenture  of  lease, 
siil)ject,  nevertheless,  to  the  payment  of  the 
yearly  rent  thereby  reserved,  and  to  the  per- 
iformance  of  the  covenants  therein  contained, 
and  which  on  the  lessee's  or  assignee*^  part 
were  to  be  observed  and  performed ;  by  virtue 
of  which  said  indenture  of  assignment  the 
said  William  Plunkett  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  entered  into 
the  said  demised  premises,  with  the  appurt- 
enances, and  became  and  was  thereof  possess- 
ed, for  the  residue  of  the  said  term  then  to 
come  and  unexpired,  whereof  the  plaintiffs,  on 
the  day  and  year  last  aforesaid,  had  notice; 
(concluding  with  a  verification).  Replication. — 
That  the  said  breach  of  covenant,  alleged  and 
complained  of  in  the  said  declaration,  was 
committed  by  the  defendant  after  the  said  as- 
sicrnment  to  him  in  the  said  declaration,  and 
whilst  he  continued  such  assignee,  and  before 
the  making  or  signing  of  the  said  supposed 
indenture  of  assignment  in  the  said  plea  men- 
tioned ;  (concluding  to  the  country).  De- 
murrer. — ^That  the  replication  is  not  suflScient 
in  law,  because  it  does  not  traverse  any  matter 
alleged  in  the  plea  or  put  in  issue  thereby,  or 
confess  and  avoid  the  allegation  therein,  or 
admit  or  deny  that  the  said  assignment  in  the 
said  plea  n\entioned  was  before  the  commence^ 
mcnt  of  the  suit  or  otherwise,  and  leaves  the 
traversable  fact  tendered  by  the  plea  wholly 
unanswered,  &c.  &c.    Joinder. 

Lord  Altingevt  0.  B.  said, — This  is  an  action 
brought  by  a  lessor  against  an  assignee  of  the 
lease,  upon  a  covenant  running  with  the  land, 
for  a  cause  of  action  accruing  in  the  time  of  the 
assignee,  and  before  the  assignment  made  by 
him.  Tlie  defence  is,  that  the  assignment  by 
the  defendant  took  place  before  the  action 
was  brongbt,  and  that,  in  order  to  reader  an 
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assiffiiee  liable,  it  must  appear  not  only  that 
he  IS  sued  upon  a  cnuae  of  action  arising  in 
bis  own  time,  but  likewise  that  the  suit  was 
commenced  before  the  assignment,  for  that  by 
such  assignment  the  privity  of  estate  upon 
which  onW  the  lessor  can  proceed,  is  deter- 
mined.  By  the  neglect  of  the  assignee  to  re- 
pair, a  breach  was  incurred  in  his  own  time, 
and  a  right  of  action  thereupon  vested  in  the 
plaintiffs.  What  is  there,  then,  to  divest  that 
right  of  action,  and  to  deprive  the  partv  of  his 
remedy,  his  right  to  which  was  complete  be- 
Fore  the  assignment  ?  The  argument  for  the 
defendant  would  establish  the  position  that  all 
aasignees,  b^  a  secret  assignment  to  an  insol- 
vent, may  divest  themselves  of  all  liability  for 
any  breach  of  covenant  which  they  may  have 
incurred.  The  principle  of  law  is,  that  so  long 
as  the  privity  of  estate  continues,  the  assignee 
is  liable  upon  all  covenants  running  with  the 
land.  If,  upon  the  breach  of  any  such  coven- 
ant, the  lessor  may  sue  him  during  the  con- 
tinuance of  the  assignment,  what  is  there  to 
prevent  him  from  bnnging  his  action  after  the 
assignment  f  There  may  be  cases  of  specific 
breaches  of  covenant,  wnere  to  hold  the  con- 
trary would  be  to  commit  great  injustice.  A 
covenant  may  exist  with  regard  to  maintaining 
machinery  or  other  valuable  property,  the 
oinission  to  perform  which  by  the  successive 
tenants  of  the  premises,  nothing  could  repair. 
If  the  assignee  can  free  himself  by  assignment 
from  the  liability  to  make  good  his  own  de- 
foiUt,  is  his  assignee  to  be  charged  with  the 
■  whole  amount,  or  to  whom  is  the  lessor  to  re- 
fiOTt  ?  It  can  never  be  contended,  that  i)y  an 
assignment  to  a  beggar,  an  assignee  shall  be 
hllowed  to  free  himself  from  his  vested  liabili- 
ties. 
'   The  rest  of  the  Court  concurred. 

Judgment  for  the  plaintiff. — Harley  v.  King^ 
2  C.  M.  h  R.  lb. 
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Ik  out  last  airticle  on  the  subject  of  this 
very  interesting  Code,  we  concluded  by 
stating  the  contents  of  the  Second  Book,  on 
the  subject  of  the  maintainance  of  the  roads, 
military  supplies,  &c. 

We  now  proceed  to  the  third  Book.  That 
18  occupied  with  the  legislation  on  the  fi- 
nances. It  consits  of  a  series  of  regulations, 
forming  so  many  special  codes ;  the  first  of 
which  contains  the  land  tax,  the  stamps,  the 
excise :  the  second,  the  customs :  the  third, 
the  coinage,  the  mines,  the  salt  pits ;  the 
fourth,  the  quit-rents  of  the  peasants  in  the 
dominions  of  the  state :  the  fifth,  those  do- 
minions themselves. 

The  inequality  of  the  classes  in  Russia, 
has  been  the  origin  of  the  Foiirth  Book.  It 


comprehends  the  laws  concerning  the  no- 
bility, the  clergy,  the  citizens,  the  free  pea- 
sants--who  are  subdivided  into  different 
sorts ;— the  serfs  ;  the  persons  who  are  not 
inhabitants  of  the  kingdom — among  whom 
are  the  wandering  tribes,  and  the  jews ; 
and  finally,  foreigners.  All  matters  re- 
specting the  population,  which  are  to  form 
the  basis  of  the  poll-tax  and  conscription, 
are  also  stated  in  this  book. 

The  Fifth  Book  contains  the  Civil  Laws, 
and  those  which  affect  the  division  of  Pro- 
perty. 

The  civil  laws  are  divided  into  seven 
titles :  first,  the  rights  and  obligations  as  to 
family ; — secondly,  property  in  general ; — 
tliirdly,  the  mode  of  acquiring  property ; — 
fourthly,  contracts ; — fifthly,  summary  pro- 
ceedings ;  —  sixthly,  judicial  proceedings ; — 
seventhly,  execution. 

The  first  title  treats,  first,  of  marriage^ 
and  then  proceeds  to  the  connections  of  pa- 
rentage and  aflinity : — comprehending,  un- 
der that  head,  the  connection  of  father  and 
son ;  the  paternal  power ;  adopted  and  il- 
legitimate children;  finally,  the  right  of 
guardian  and  ward. 

Three  chapters  compose  the  title  con- 
cerning property  in  general.  The  first  enu- 
merates the  several  sorts  of  property.  The 
distinction  between  hereditary  and  acquired 
property  is  of  very  great  importance  in  Rus- 
sian legislation. 

The  second  chapter  defines  the  nature 
and  extent  of  the  different  rights  to  pro- 
perty, whether  in  fee-simple,  fee-tail,  or 
joint- tenancy.  In  this  also  are  stated  the 
important  rights  resulting  from  prescription, 
contract,  and  legal  proceedings,  whether  for 
debt  or  damages.  The  modes  of  acquir- 
ing and  preserving  property  in  general  are 
stated  in  the  third  chapter ; — where  also  is 
contained  the  law  as  to  written  instruments, 
whether  public  or  private. 

The  third  title,  which  is  also  divided  into 
chapters,  treats  of  the  different  means  of 
acquiring  private  property,  namely,  by  gift; 
— that  is  to  say,  by  donation  of  immoveables 
on  the  part  of  the  sovereign ;  donation  du- 
ring life  and  by  will ;  donation  of  marriage 
portion;  donation  by  will.  Secondly,  by 
succession.   Thirdly,  by  exchange  and  sale. 

The  fourth  title  is  devoted  to  contractSi, 
in  the  following  order.  First,  the  forma- 
tion, execution,  and  dissolution  of  contracts 
in  general.  Secondly,  the  modes  of  strength- 
ening contracts, — namely,  security,  penal- 
ty, &c.  Thirdly,  the  various  sorts  of  per- 
sonal contracts. 

The  two  following  titles  owe  their  origin 
2A4 
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to  the  distinction  peculiar  to  the  Russian 
legislation ; — that  where  the  right,  the  jtu 
petendi,  is  not  contested,  the  plaintiff  may, 
by  means  of  summary  execution^  compel 
the  defendant  to  fulfil  his  engagement,  to 
give  up  the  inheritance,  to  cease  the  cause 
of  complaint  But  as  soon  as  there  is  a 
contest  as  to  the  right,  there  is  a  suit,  which 
must  be  decided  by  judicial  authorities. 

The  Sixth  Book  comprehends  a  great  va- 
riety of  matters,  under  the  head  of  **  Re- 
gulations of  Political  Economy.*'  It  is  di- 
vided into  five  parts,  with  numerous  subdi- 
visions, forming  so  many  different  codes. 

The  first  part  states  the  organization  of 
the  establishment  of  credit,  which  are  of 
two  sorts  :  Banks  of  State,  and  Commercial 
Banks.  To  the  first  belongs  the  Bank  of 
Loan  (which  might  almost  be  considered  as 
a  sinking  fund. — Its  operations  are  confined 
to  advances  on  real  property) ;  the  Bank  of 
Commerce,  with  its  branches  at  Moscow, 
Archangel,  Odessa,  and  Riga  ;  finally,  the 
Bank  of  Paper  Money. 

The  Commercial  Banks  have  been  foun- 
ded by  private  persons  under  the  patronage 
of  the  government.  They  are  to  the  extent 
of  three.  At  the  head  of  the  particular  pro- 
vision regulating  these  different  institutions, 
is  the  Council  of  the  establishments  of  cre- 
dit, and  the  Commission  of  the  Sinking 
Fund. 

Agricultural,  manufacturing,  and  com- 
mercial industry  are  considered  under  three 
different  heads.  The  author,  quitting  the 
order  adopted  by  the  economists,  begins  by 
considering  commercial  industry.  He  then 
proceeds  to  manufacturing  industry, — in- 
serting by  the  way  the  regulations  as  to  the 
highways,  land- carriage,  navigation,  police 
of  civil  buildings,  of  fires ;  and  ultimately 
arrives  at  the  fifjh  and  last  part  of  this 
book — agricultural  industry. 

We  shall  confine  ourselves  to  the  analy- 
sis of  that  part  which  treats  of  commerce. 
The  first  title  contains  regulations  as  to 
commerce  and  traffic.  It  establishes  three 
classes  or  corporations  of  licensed  mer- 
chants, and  points  out  the  cases  in  which 
commerce  may  be  carried  on  without  li- 
cense. 

The  second  title  contains  the  commercial 
engagements  and  contracts.  The  word 
**  engagements"  in  the  Digest,  is  to  be  un- 
derstood as  meaning  bills  of  exchange,  and 
the  word  "  contracts,"  as  meaning  only  those 
for  the  payment  of  servants;  orders  for 
money;  partnership. 

The  third  title  is  exclusively  devoted  to 
maritime  commerce. 


The  organization  of  the  tnlhuudB'  of 
commerce,  the^  form  of  proceeding,  and 
bankruptcy,  are  the  materials  of  the  fourth 
title.  In  the  same  manner  as  in  France,  ^ 
disputes  between  partners  are  to  be  sub- 
mitted to  arbitration  ;  but  what  is  peculiar 
to  Russia  on  this  point  is,  that  the  disputes 
between  authors,  editors,  translators,  and 
booksellers  are  also  to  be  dicided  in  a  simi* 
larway: 

The  fifth  title  contains  the  different  esta- 
blishments created  for  the  protection  and 
favour  of  commercial  interests. — and  parti- 
cularly the  consulates;  exchanges;  mer- 
chant's books,  and  bill  brokers;  weights 
and  measures ;  fairs  and  nwrkets. 

The  Seventh  Book  of  the  Digest  contiuns 
regulations  as  to  internal  police.  It  may 
be  considered  under  three  heads :  adminis- 
trative, sanetary,  and  judicial.  We  shall 
consider  them  according  to  this  c»rder. 

The  administrative  police  comprehends 
the  various  measures  for  the  prevention  of 
famine ;  the  hospitals  and  other  charitable 
institutions ;  passports,  and  vagabonds. 

The  sanetaiy  police  is  contained  in  three 
regulations  : — one,  on  the  administration 
respecting  public  health  ;  another,  on  the 
protection  of  it;  a  third,-  on  judicial  me« 
dicines. 

The  judicial  police  has  for  its  object  the 
prevention  of  crimes.  When  a  crime  is 
committed,  the  judicial  authority  inquires 
into  it ;  but  as  soon  as  the  sentence  is  pro- 
nounced, the  malefactor  comes  under  the 
power  of  the  judicial  police.  These  two 
objects,  forming  as  it  were,  the  prologue  and 
the  epilogue  of  penal  procedure,  have  ^ven 
rise  to  two  regulations  ;  the  first  of  which 
gives  means'^lfor  preventing  and  repressing 
crime ;  the  other  contains  the  regulations  of 
the  prisons  and  the  persons  transported  into 
Siberia,  which  may  be  consibered  the  Bota' 
ny  Bay  of  Russia,  Nothing  can  be  more 
complete  than  this  part  of  the  Code.  It  is 
not  merely  the  number  of  the  artides, 
(which  amount  to  756)  but  their  classi- 
fication and^«agacity,  which  constitutes  the 
merit  of  that  code.  It  is  divided  into  five 
chapters,  each  corresponding  to  a  cleuu  of 
crimes  :  namely,  ofifences  against  the  exer^^ 
cise  of  religious  worship ;  the  security  of 
the  state ;  public  morality  ;  security  of  per- 
son ;  security  of  property.  Offences  of  the 
second  class  are  subdivided  into  different 
sorts:  namely,  publications  and  advertis- 
ments  without  authority ;  contempts  of  of- 
ficial  publications,  spreading  false  news; 
forging  ukases  ;  distribution  of  pamphlets  ; 
ckudestine  printing  and  sale  of  books ;  il- 
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legal  tliougfa  iu>t  seditaoQS  assemlilies ;  and 
false  alanns,  secret  BOcietdes»  resistance  to 
public  authority,  conspiracy,  sedition,  re- 
volt. At  the  head  of  this  chapter,  and  con- 
jointly with  the  first  of  these  infractions,  is 
pointed  out  the  mode  of  puhlishing,  in  the 
cities  and  communes,  the  laws,  decrees,  find 
all  other  injunctions  of  authority. 

The  Eighth  and  last  Book  contains  the 
penal  legislation.  The  distribution  of  the 
French  Code  forms  nearly  the  basis  of  it, 
with  this  difference, — that  the  four  great 
dlyiaions  of  the  latter  have  been  melted  into 
two ;  the  first  of  which  stated  the  philoso- 
phical and  general  principles;  the  other, 
the  punishment  of  each  crime.  The  pu- 
nishments are  those  of  deaA  ;  political 
death;  privation  of  civil  rights;  corporal 
punishment;  hard  labour;  transportation; 
forced  enlistment ;  fines ;  confiscations  and 
ecclesiastical  censures.  The  punishment  of 
death  is  only  applxcahle  to  the  two  first 
species  of  state  offences,  treason  and  mur- 
der, infiractions  of  the  law  of  quarantine, 
and  military  offences  in  the  field.  The  po- 
litical death,  which  is  equivalent  to  civil 
death,  is  preceded  by  an  imitation  of 
the  punishment  of  death.  The  condemned 
person  is  placed  with  his  head  on  the  block, 
or  he  is  fastened  to  the  gibbet.  He  is  then 
sent  to  the  mines,  or  he  is  transported  to 
Siberia  for  life.  By  corporal  punishments 
are  meant  beating  with  a  club  in  various 
degrees,  and  fiasting  on  bread  and  water. 
The  Boble0>  the  ecdeaiastics,  the  superior 
citizens,  the  merchants  of  the  two  first  or- 
ders, and  those  who  have  received  honours, 
are  exempt  from  this  punishment.  The  law 
also  traces  the  sphere  of  its  action  over 
Kussian  subjects,  over  foreigners  residing 
in  Russia,  and  over  Russia^  subjects  resid- 
ing in  foreign  countries, '  We  may  also  re- 
mark* that  the  penal^bde  embraces  all  the 
legislation  as  to  p^mes  and  contraventions 
in  fiscal  matte^i^. 

We  have  now  gone  through  the  Eight 
Books  of  which  the  Code  is  comprised ;  and 
from  our  analysis  we  trust  that  our  readers 
may  form  a  competent  idea  of  its  contents. 
In  order  to  complete  the  details,  we  shall 
make  some  observations  on  the  division  of 
it  into  articles,  tables,  and  summaries. 

The  number  of  all  the  articles  in  the 
Digest  amounts  to  35,555,  and  adding 
those  in  the  appendices,  the  total  number 
is  41,965  This  important  remark  may  be 
made  that  by  the  melting  together  of  seve- 
ral thousand  legislative  acts,  the  greater  part 
of  which  contained  several  hundreds  of  le- 


gislatire  provisfens,  a  number  of  articles, 
comparatively  much  smaller,  has  been 
framed.  Thus,  the  3,160  articles  of  which 
the  Givi^Code  consists,  contain  5, 09 &  pro- 
visions, scattered  among  1,889  legislative 
acts,  published  from  1649  till  1832.  The 
Penal  Legislation,  which  contained  3,471, 
spread  over  1,502  legislative  acts,  only  pre- 
sents 1594.  This  difference  is  explained 
by  the  consolidation  and  condensation  of 
several  provisions  into  a  single  one.  Very 
frequently,  ten,  twenty,  or  sixty  provisions 
were  condensed  or  contracted  intx)  articles 
of  two,  three,  or  ten  lines. 

Although,  from  the  division  of  the  whole 
work  into  eight  principal  Codes,  each  of 
which  has  its  determined  contents,  the 
search  for  articles  cannot  be  very  difficult, 
various  andliary  means  have  been  furnish- 
ed. 

First,  to  each  part  summaries  have  been, 
added,  from  which  it  will  be  easy  to  dis- 
cover, if  not  the  article  itself,  at  least  the 
chapter  and  the  section  in  which  it  is  to  be 
found.  For  still  greater  facility,  all  those 
minor  summaries  have  been  collected  in  one 
general  summary. 

Secondly, — To  each  part  a  chronological 
taUe  has  been  attached.  This  table,  which 
is  printed  in  two  columns,  indicates,  by 
order  of  time,  the  date  of  all  the  legislative 
acts,  arranged  with  reference  to  the  article 
which  is  substituted  for  them.  In  this  way, 
the  double  mode  of  investigation,  whether 
by  sources  or  results,  is  facSitated.  Unis, 
without  difficulty,  the  reader  passes  from 
an  old  order  of  things  to  a  new  one ;  and 
all  the  advantages  of  memory  and  habit, 
which  are  so  important  to  fonctionaries 
fiBuniliarized  with  the  tnmaaction  of  affiuxs, 
are  fully  preseired. 

Thirdly,—^  complete  alphabetical  index 
of  the  work  refers  to  all  the  subjects  con- 
tained in  the  fifteen  volumes  of  the  Digest. 
This  is  so  complete,  that  it  is  seldom  neces- 
sary to  have  recourse  to  the  text  of  the  law 
itsdf •  Finally,  in  order  to  distinguish  the 
tsxt  from  the  appendices,  the  references  te 
the  latter  are  printed  in  Italics.  There  is 
one  defect,  however,  and  that  is,  that  a 
fresh  numbering  of  articles  is  introduced  in 
each  Book.  This,  of  course,  renders  the 
references  to  the  laws  somewhat  difficult, 
from  the  variety  of  paging  consequent  on 
the  plan. 
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'      BXPENSB   OF  LEASE  AND   COUNTERPART. 

Ha8  it  been  decided  that  a  lessee*  in  the 
absence  of  any  agreement,  is  bound  to  pay  the 
expense  of  the  counterpart  as  well  as  the 
lease  ?  and  if  so,  where  is  the  case  reported  ? 
Also,  where  the  lessee  expressly  agrees  to  pay 
|he  expense  of  the  lease,  would  it  include  the 
4rounterpart  ?  M.  G. 


SUPERIOR  COURTS. 


SELECTIONS 
FROM  CORRESPONDENCE. 

No.  CIX. 


attorneys'   re-admissions. — CERTIFICATE. 

Sir, 
Haying  seen  in  your  Legal  Obferver  of 
8th  of  Aug.,  C.  W.  M.'s  letter  on  the  sub- 
ject of  •*  Re^mission  of  Attorneys  ceasing  to 
practise,"  I  have  looked  through  all  the  acts 
of  paiiiament  relating  thereto,  and  as  I  find 
nothing  to  contradict  his  opinion,  namely,  that 
it  is  not  obligatory  upon  an  attorney  who  has 
actually  ceased  to  practise  to  be  re-admitted 
Itefore  he  can  take  oat  a  certificate  and  re- 
commence  business,  I  feel  induced  to  testify 
my  conviction  that  he  is  perfectly  correct  in 
•his  construction  of  the  act ;  ^which,  in  my  opi- 
nion, is  a  paragon  of  an  act,  it  being  clearer 
than  ninety-nine  out  of  a  hundred. 

Were  there  any  misconception  on  C.W.M.'s 
part,  there  would,  no  doubt,  be  many  of  your 
correspondents  desirous  of  setting  him  right ; 
Imtas  it  strikes  me  his  observations  are  un- 
luisweralile,.  it  may  happen  hb  remarks  may 
pass  over  in  silence,  notwithstanding  it  is  a 
ouestion  of  importance  to  a  considerable  por- 
tion of  the  profession. 

We  have  seen  applications  to  the  Courts  by 
gentlemen  to  have  their  names  taken  off  the 
ToU  of  attorneys,  (two  or  three  instances  within 
toy  knowledge,  with  a  clerical  view,)  but  if  the 
mere  ceasing  to  take  out  a  certificate  would 
^effect  this,  wny  Is  there  occasion  for  such  ap- 
plication and  expense  ?  To  be  struck  off  the 
roll  is  a  disgrace  arisinjir  from  some  offence ; 
and  this  serious  penalty  is  never  put  in  practice 
by  the  Bench  of  Judges  without  mature  deli- 
beration. 

.  I  believe,  when  the  name  is  once  placed 
thereon,  it  would  be  a  high  offence  was  any 
one  to  obliterate  it,  and  that  a  person  once 
admitted  is  always  considered  to  be  an  enrolled 
attorney,  thougn  he  cannot  be  stiled  (which  I 
have  orten  seen  introduced  in  affidavits)  "  a 
practising  attorney."— Once  a  icaptain,  always 
a  captain.  T.  C. 


%av}ti  €ammMiamri*  Caurt. 

INSOLVENT  DEBTORS'  ACTS. — BANKRUPTCY.— 
JURISDICTION  IN  BANKRUPTCT. 

j4  trader,  who  has  taken  the  benefit  of  the 
acts  for  relief  of  insolvent  debtors,  may  be 
declared  a  bankrupt,  on  a  debt  due  before 
the  petition  /or  relief  was  filed. 

A  persttn  who  becomes  a  purchaser  of  the 
OankrupVs  property  under  the  order  of 
sale  made  by  his  commissioners,  and  who 
by  his  acts  recognif'CS  the  title  and  accepts 
it,  is  bound  to  perform  his  contract;  and 
the  Court  of  Review  in  Bankruptcy  has 
jurisdiction  to  compel  specific  performance. 

Two  petitions  were  presented  by  WUliani 
Barrington  the  younger,  in  the  matter  of 
William  Barrington  the  elder,  a  bankrupt. 
One  of  them  prayed  that  the  fiat  of  bankruptcy 
issued  against  the  latter  in  February  1833, 
might  be  superseded,  on  the  ground  that  the 
bankrupt  was  at  that  time  taking  the  benebt  of 
the  act  for  the  relief  of  insolvent  debtors ;  that 
he  had  served  notice  on  all  his  creditors,  in- 
cluding the  petitioning  creditor,  in  compliance 
with  the  requisitions  of  that  act ;  and  that  the 
claims  of  such  creditors  as  came  in  were  ad- 
judicated on  by  the  Insolvent  Debtors'  Court, 
and  that  all  his  property  had  actually  vested  in 
the  assignee  of  that  Court. 

The  second  was  a  petition  of  appeal  (per« 
mitted  bv  the  Court  instMid  xff  a  case,  accord- 
ing to  the  act  1  &  2  W.  4,  c.  66,  s.  3).  It 
praved  for  a  reversal  of  an  order  of  the  Cotat 
of  feeview,  by  which  order  it  was  declared 
that  the  petitioner  should,  within  one  month 
from  the  date  thereof,  specifiddly  perform  a 
contract,  into  which  he  entered  for  the  pur- 
chase of  certain  property  belonging  to  the 
bankrupt,  set  up  to  sale  under  the  usual  order 
in  bankruptcy. 

The  facts,  applying  to  both  peHdons,  were 
these: — ^The  bankrupt  was  owner  in  fee  of 
some  land  at  Sandbach,  in  the  county  of  Ches- 
ter, and  he  demised  the  same  to  one  Beech,  in 
1825,  for  a  term  of  years,  by  way  of  mortfBge, 
to  secure  the  re-payment  of  400/.,  with  inter* 
est.  Beech  died  in  1828,  and  Barrington  be- 
coming a  bankrupt  in  1833,  the  Commisdon- 
ers  took  the  usual  account  of  the  mortgage 
debt,  and  interest  thereon,  and  found  that 
490/.  was  due  for  principal  and  interest,  and 
they  made  the  usual  order  for  sale  of  the 
mortgaged  property.  The  bankrupt  had 
sometime  before  (m  1829  or  1830)  filed  his 
petition  in  the  Insolvent  Debtors'  Court,  and 
professed  to  have  given  the  required  notices ; 
but  the  executors  and  representatives  of  Beech, 
and  the  petitioning  creditor  for  the  fiat,  de- 
nied that  such  notice  was  given  to  them.  The 
bankrupt  did  not,  nor  did  his  son,  the  present 
petitioner,  make  any  objection  at  first  to  the 
fiat,  but  both  acquiesced  in  it ;  and  the  latter 
attended  the  sale  of  the  morUfaged  property 
under  the  above  mentioned  order  of  the  Com- 
missioners, and  became  the  purchaser  of  the 
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baiikruptcv  interest  therein,  for  370/.,  giving 
his  note  U>r  37/.  as  deposit.  He  afterwards 
received  an  abstract  of  the  title,  and  he  granted 
a  new  lease  of  that  property  to  the  tenant  then 
in  possession.  He,  however,  refused  to  pay 
the  note  for  37/.,  when  it  fell  due,  or  to  accept 
a  conveyance  of  the  property,  and  he  then, 
for  the  first  time,  objected  to  the  title,  on  the 
j^oands  of  the  proceedings  in  the  Insolvent 
J^ebtors'  Court.  The  Court  of  Review  have 
lately,  upon  the  petition  of  the  assignee  under 
the  fiat  of  bankruptcy,  and  of  the  representa- 
tives of  Beech,  made  the  order  for  specific 
performance,  which  is  now  appealed  from, 
chiefly  on  the  ground  that  the  Court  of  Bank- 
ruptcy has  not  jurisdiction  to  order  specific 
performance.^ 

The  questions  raised  by  both  the  petitions 
were  argued  for  several  days,  at  different  times, 
by  Mr.  Jacob  and  Mr.  Betheil,  for  the  peti- 
tioner; and  by  Mr.  Swuiuton,  Mr.  Teed,  and 
Mr.  Ruueii,  contrh. 

Sir  Lancelot  Shadwell,  giving  his  judgment 
on  the  first  petition,  said  that  the  petitioner 
'.  was  the  son  of  the  bankrupt,  and  interested  in 
his  estate.    The  prayer  of  the  petition  was. 
.thai  a  fiat  of  bankruptcy  against  the  elder 
.  Barrington  might  be  set  aside,  on  the  ground 
that  he  had  taken  the  benefit  of  the  act  for  the 
.  relief  of  insolvent  debtors ;  that  all  his  pro- 
perty  was  in  the  hands  of  the  assignees  of  that 
.Court;  and  that  all  matters  relating  to  the 
.claims  of  the  creditors  had  been  there  already 
finally  decided.     His  Lordship   had  looked 
,  through  the  acts^  of  parliament  constituting 
.  the  Court  for  the  Relief  of  Insolvent  Debtors, 
,  together  with  the  amended  act  now  in  opera- 
.  tion,  and  he  was  clearly  of  opinion  that  it  was 
not  the  intentio|i  of  the  legislature,  when  these 
acts  were  passed,  that  persons  who  availed 
themselves  of  the  relief  they  afforded  to  insol- 
vent debtors  should  be  exempt  from  the  ope- 
ration of  the  banknipt  laws,  if  such  persons 
brought  themselves  in  other  respects  within 
the  operation  of  those  laws.    Several  of  the 
^clauses  of  the  Insolvent  Debtors'  Act  provided 
.  expressly  for  cases  which  might  happen,  when 
commissions  of  bankruptcy  were  taken  out 
,  agidnst  parties  who  had  previously  petitioned 
for  relief  as  insolvents.     The  fiung  of  the 
petition,  for  instance,  was  made  an  act  of 
bankruptcy  within  a  certain  time,  and  the 

*  assignment  to  the  provisional  assignee  of  that 
'  Court  was  thereby  expressly  vacated.  Those 
'  acts  did  not  interfere  in  any  part,  in  direct  and 
'  express  terms,  with  the  operation  of  the  bank- 

*  rupt  laws ;  and  under  sucn  circumstances,  this 
Court  could  not  say,  in  the  absence  of  any 

'  positive  enactment,  that  a  commission  of  bank- 
'  ruptcy  was  invalid.  It  might  be  observed,  in- 
d^,  that  a  person  who  had  taken  the  benefit 
of  the  Insolvent  Debtors'  Act,  and  afterwards 
become  possessed  of  equitable  interests,  had  it 
in  his  power  to  prevent  the  assignment  or  war- 
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rant  of  attorney  from  reaching  such  interests 
fur  the  benefit  of  his  creditors,  and  that  a 
commission  of  bankruptcy  would  therefore  be 
necessary,  in  order  to  obtain  substantial  jus- 
tice for  the  chumants  on  the  property  of  the 
debtor.  His  Lordship  was  therefore  of  opi« 
nion,  that  the  suing  out  a  commission  of  bank- 
ruptcy, under  the  circumstances  stated,  was 
perfectly  legal  and  regular,  and  that  the  pe- 
tition to  supersede  the  commbsion  must  be 
dismissed. 

Sir  •/.  B.  Bosanquet,  concurring  in  the  opi- 
nion now  expressed,  felt  it  unnecessary  to  re- 
mark on  the  failure  of  proof  of  the  notice  sud 
to  have  been  given  to  tne  petitioning  creditor. 
It  was  a  point  well  wortny  of  observation; 
but  concurring  in  the  decision,  he  felt  it  unne- 
cessary to  enlarge  on  the  facts  involved  in  the 
question  at  issue. 

In  a  further  argument,  on  the  question  in- 
volved in  the  second  petition,  it  was  contend- 
ed, on  one  side,  that  the  Court  of  Bankruptcy 
had  jurisdiction  to  enforce  specific  perform- 
ance {Expftrte  Gould  )^,  and  that  the  granting 
a  new  lease,  in  the  present  case,  was  a  waiver 
of  dl  objection  to  the  title  {Burnell  v.  Brotrn)^ ; 
while,  on  the  other  side,  it  was  urged  that  the 
equity  of  redemption  of  this  property  had 
vested  in  the  assignee  of  the  insolvent ;  that 
the  Court  or  Commissioners  of  Bankruptcy 
could  not  make  title  to  the  property ;  and  that 
the  case  of  Ex  parte  Gould  did  not  apply,  for 
there  was' no  objection  made  in  that  case  to 
the  jurisdiction.  The  acceptance  of  the  title 
was  strenuously  denied,  ana  the  evidence  on 
that  point  was  contradictory. 

Sir  Lancelot  Shadteell,  in  giving  judgment 
on  the  second  petition,  after  stating  the  facts, 
observed,  that  doubts  had  been  raised  whether 
this  Court  could  hear  this  appeal,  it  being  d- 
leged  that  it  was  not  matter  of  law  or  equity, 
or  a  question  involving  the  rules  of  evidence ; 
and  that  the  Commissioners  and  Court  below 
had  no  jurisdiction  to  make  the  original  order 
for  sale,  or  to  enforce  the  specific  performance 
of  the  contract  of  purchase.  He  read  the 
third  section  of  the  act  constituting  the  Court 
of  Bankruptcy,  and  was  of  opinion,  that  un- 
der the  words  of  that  section,  the  Court  pro- 
perly entertained  this  appeal,  which  it  permit- 
ted by  petition,  instead  of  case,  that  being  a 
matter  m  the  discretion  of  the  Court.  No 
point  was  indeed  made  here  in  the  argument, 
whether  admissible  evidence  was  refused,  or 
inadmissible  evidence  received,  hj  the  Court 
below ;  but  it  occurred  to  himself  and  to  his 
brother  Commissioner,  that  much  depended 
on  the  evidence ;  and  that  as  there  was  some 
evidence  of  the  petitioner's  acceptance  of  the 
titie,  the  Court  of  Review  ovtghx  to  have  de- 
cided upon  that  evidence,  which  was  sufficient 
to  enable  them  to  draw  a  conclusion  from  it. 
Whether  that  Court  would  have  done  better  if 
it  had  decided  the  other  way,  was  not  the 
question  for  this  Court.  The  order  for  spe- 
cific performance  was  made  on  the  authority 
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df  BtijparU  Gwld^  which  wm  decided  by  the 
Vice  Cbttocellor  in  1822,  and  which  is  cited 
by  Mr.  Montagu,  in  hia  report  of  this  case, 
widiovt  observation  or  objection;  and  that 
learned  gentleman  was  not  likely  to  pass  the 
ease  without  observatii/n,  if  it  appeared  to  be 
a  questionable  decision.  Even  a  single  de- 
cision, if  not  appealed  from  or  impeached, 
oi^ht  not,  as  Lord  Eldon  used  to  say,  be  dis- 
turbed on  slight  grounds.  Considering  that 
on  that  authority  the  Court  below  had  juris- 
diction to  make  this  order,  he  swd  this  Court 
wouki  make  no  order  on  this  petition. 

Sir  J.  B.  Boianqnet  expressed  his  concur- 
rence, and  thought  it  only  necessary  to  say 
that  there  was  some  evidence  before  the  Court 
Mow,  of  the  acceptance  of  the  title  by  the 
petitioner. 

E^  parte  Barrin^ton,  in  ihe  matter^ Bar- 
ringlon.  Sittings  before  the  Lords  Commis- 
sioners, at  Westminster  and  Lincoln's  Inn, 
May  15, 16,  June  6,  July  13,  1836. 

e^^tx^VLix  of  ^Xvii. 

JCDGM&NT  SIGNED. — WRIT  OF  INQUIRY. — 
8UBKM0NS  TO  BET  ANDB  JUDGMENT. 

Judgimnt  was  signed  in  1833,  after  tthich 
no  steps  were  taken  until  the  year  1835, 
when  notice  was  given  to  the  de/endant, 
personalittf  that  a  writ  of  intiuiry  would  be 
executed  on  the  28M  of  May.     The  de- 
fendant, on  the  27th  of  May,  took  out  a 
summons  to  set  aside  the  Judgment,  on  the 
ground  of  irregularity,  which  was  return- 
able at  three  o'clock  on  the  neat  day.     The 
writ  of  inquiry  did  not  come  on  till  four 
o*clock,  and,  in  consequence,  the  summons 
acted  as  a  stay  of  proceedings.     On  an 
application  to  the  Court  to  set  aside  judg- 
ment,  fyc,  it  was  held,  that  it  came  too 
late,  and  that  the  summons  was  not  suffi- 
cient to  make  the  writ  of  inquiry  irre- 
gular. 
A  rule  had  been  obtuned  to  set  aside  the 
judgment,  amd  all  other  proceedings  in  the 
action,  on  the  ground  of  irregularity.    It  ap- 
peared that  judgment  was  signed  in  the  month 
of  November,  1833,  but  no  farther  step  was 
taken  until  the  1st  of  January,  1835,  when  the 
plaintiff  gave  a  term's  notice  of  his  intention 
to  execute  a  writ  of  inquirv.    In  April,  he 
gave  a  second  notice,  that  the  writ  would  be 
executed  on  the  28th  of  May.    It  was  now 
contended,  that  as  the  defendant  had  appeared 
on  the  day  when  the  writ  of  inquiry  was  exe- 
cuted, and  had  then  taken  an  obiection  that 
the  judgment  was  two  years  old,  and  that 
it  had  been  ugned  without  a  plea  being  called 
for,  the  present  application  was  too  late. 

In  support  of  the  rule,  it  was  urged,  that  the 
judgment  was  clearly  irregular,  because  it  ^vas 
signed  after  the  delivery  of  the  plea.  The 
defendant,  besides,  was  ignorant  of  the  fact  of 
the  judgment  having  been  signed,  until  he 
receivea  the  notice  of  executing  the  writ  of 
inquiry.  The  latter  notice  was  also  irregular, 
an,  in  the  first  place,  it  was  headed,  "  Henry 


Taylor  tUheris,  gent.,  one,  Sfre.  t.  CuHiU,**  in- 
stead of  "  Henry  Taylor  Roberts  r.  Cuttifl," 
which  was  the  real  name  of  the  cause ;  and 
secondly,  because  it  was  served  personally 
upon  the  defendant,  instead  of  upon  his  attor- 
ney, upon  whom  the  declaration  was  served. 
The  execution  of  the  writ  was  likewise  irre- 
gular. A  summons  to  set  aside  the  judgment 
for  irregularity  waa  taken  out  on  the  S7th  of 
May,  and  was  made  returnable  on  the  next 
day  at  3  o'clock.  The  writ  of  inquiry  was  not 
executed  until  4  o'clock  on  that  day,  and,  in 
consequence,  the  summons  acted  as  a  atayof 
proceedings  from  the  hour  of  3  o'clock.  The 
writ  of  inquiry  ought  at  any  rate  to  be  set 
aside. 

In  repl^  to  this,  it  was  stated,  that  the 
cause  havmg  been  set  down  for  the  28th  of 
May,  the  whole  of  that  day  must  be  taken  to- 
gether. It  might  have  been  taken  on  at  1 1 
o'clock,  when  the  Court  sat;  and  its  being 
postponed  was  attributable  to  other  cases  being 
in  the  list  before  it.  Yfith  regard  to  the  no- 
tice being  personally  served  on  the  defendant, 
it  was  sworn  that  his  attorney  could  not  be 
found. 

The  Couri  thought  that  the  addition  to  the 
plaintiff's  name  at  the  head  of  the  writ  of  in- 
quiry was  unimportant,  and  that  the  service 
of  the  notice  on  the  defendant,  instead  of  his 
attorney,  was  quite  sufficient.  The  objection 
of  the  case  having  laid  by  so  long,  came  too 
late.  As  to  the  alleged  irregularity  in  the 
execution  of  the  writ  of  inquiry,  after  the  first 
summons  was  returnable,  although  it  acted  as 


a  stay  of  proceedings  for  the  time,  yet  the 
defendant  being  in  attendance  at  1 1  o'clock  to 
try  the  writ  of  inquiry,  he  was  there  quite 


regular,  and  the  accident  of  the  case  not 
coming  on  till  late,  did  not  render  it  otherwise. 
The  rme,  therefore,  should  be  discharged. 

Rule  dUehMgtd.— Roberts  v.  CuttiH,  T.  T. 
1835.    Excheq. 


NUISANCE.— PLEA,  THE  GENERAL  I88UE. — 
ARBITRATION. —  NONSUIT. —  COSTS  OP  DE- 
FENDANT'S WITNESSES. 

^n  action  for  nuisance,  when  the  general 
issue  only  was  pleaded,  was  referred  to  an 
arbitrator,  the  costs  to  abide  the  result.  It 
was  found  that  the  drfendunt  was  not 
proved  to  have  committed  the  nuisance, 
but  that  it  was  an  it^ury  to  the  plaintiffi 
The  arbitrator,  however,  ordered  the  ae- 
•  fendant  to  remove  the  nuisance,  and  di- 
rected a  nonsuit  to  be  entered.  It  was 
held,  that  was  substantially  u  finding  for 
the  defendant^  and  that  he  was  entitled  to 
the  costs  of  all  his  witnesses,  whose  testi- 
mony was  necessary  under  the  general 
issue,  but  that  the  master  could  not  aUow 
more  than  was  actually  paid  for  their  ex- 
penses. 

In  an  action  on  the  case  for  a  nuisance,  the 
general  issue  was  pleaded  by  the  defendant, 
and  the  case  was  referred  to  an  arbitrator,  by 
consent  of  both  parties,  the  costs  to  abide  the 
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resale.  Oa  inquiry,  tke  arbitrator  found  thaX 
the  plfUQtiff  coala  not  prove  tke  dcfenddnt 
had  done  the  wrong ;  but  he  found  thaC  the 
nuiaance  was  an  xniury  to  the  plaintiff.  He, 
however,  ordered  the  defendant  to  remove  the 
nniaance  within  a  certain  period,  and  directed 
that  a  nonsuit  should  be  entered.  The  costs 
were  taxed  by  the  master,  and 

A  rule  iit#i  was  obtdned  bj  the  plaintiff^  for 
a  review  of  the  taxation.  The  objection  taken 
was,  that  although  the  award  was  in  favor  of 
the  plaintiff,  in  point  of  fact,  yet  the  defend- 
ant nad  been  allowed  costs  tor  all  his  wit- 
nesses, instead  of  for  those  only  whose  testi* 
mony  was  necessary  to  disprove  the  fact  that 
he  was  the  cause  of  the  injury. 

It  was  contended  for  the  defendant,  that  as 
there  was  only  one  issue,  and  as  a  nonsuit  was 
entered,  the  defendant  was  as  much  entitled 
to  his  whole  costs  as  if  the  plaintiff  had  been 
nonsuited  in  Court  The  costs,  however,  were 
only  claimed  up  to  the  time  of  the  trial. 

in  support  of  the  rule,  it  was  said  that  the 
parties  must  be  bound  by  the  terms  of  the 
reference;  and  it  %vas  submitted,  that  all  the 
real  points  in  the  case  were  found  for  the 
plaintiff.  It  was  diflk*iilt  to  say  precisely  what 
evidence  was  necessary  to  prove  tlie  defend- 
ant's case;  but  four  witnesses  only  having 
been  called  to  that  fact,  no  more  should  have 
been  allowed. 

The  Court  thought  the  defendant  was  en- 
titled to  have  the  costs  of  all  his  witnesses,  up 
to  the  period  of  trial,  whose  evidence  might 
be  material  imder  the  general  issue,  as  it  was 
fit  he  should  come  fuUy  prepared  to  meet  the 
case.  This  had  been  the  established  practice 
hitherto,  and  no  difference  could  exist  whether 
the  case  was  disposed  of  by  ao  arbitrator  or  by 
a  jury. 

For  the  plaintiff,  another  point  ivas  urged, 
that  the  master  had  allowed  costs  according  to 
a  scale  which  wuuld  amount  to  more  than  was 
really  paid. 

The  Court  thought  that  more  than  the  ex- 

J senses  actually  incurred  ought  not  to  be  aU 
owed.  The  matter  should  therefore,  on  this 
point,  be  referred  back  to  the  master. 

Rule  absolute  on  the  last  point,  and  dis- 
charged on  the  oihtr.^-Radcliffe  v.  Halt,  T.  T. 
1835.    Excheq. 


DBLIYBRT  OF  PLEA. — ^JUDGMENT  SIGNED. 

j4  plea  delivered  early  oa  the  morning'  after 
the  period  for  pleading  had  expired,  teas 
held  to  be  in  good  time,  and  Judgment 
signed  in  default  of  tke  plea  mu  declared 
irregular, 

A  rule  nisi  had  been  obtained  to  set  aside 
an  interlocutory  judgment,  signed  for  want  of 
a  plea,  on  the  ground  that  the  plea  was  deli- 
vered before  judgment  was  signed. 

Cause  was  shewn,  when  it  was  stated  that 
the  defendant  had  obtained  time  to  plead, 
which  expired  on  the  morning  before  the 
judgment  was  signed.    On  the  next  morning. 


the  clerk  to  the  plaint^'s  attomev  left  the 
office  a  short  time  before  11  o'clock,  to  sign- 
judgment,  immediatelv  after  which  the  plea 
was  delivered,  bat  before  1 1  o'clock,  and  be-; 
fore  judgment  was  signed. 

The  Court  was  of  opinion  that  the  plea  was. 
delivered  in  time,  as  judgment  could  not  be 
signed  before  the  orace  was  opened  on  the 
second  day. 

Rule  absolute.  «—/>i^A  t.  Bender,  T.  T. 
1835.    Excheq. 


DECLABATIOH. — ^iUf0X7NT  CLAIMED. — PLEA.—- 
SPECIAL  DEMURRER. 

A  plea  concluding  to  the  country  was  held 
bad,  upon  special  demurrer,  where  the  de^ 
fendant  had  pleaded,  as  to  one  portion  of 
the  amount  claimed,  that  he  was  not  t/j- 
debted;  and  as  to  the  other,  that  it  was 
paid  befbre  the  suH  was  commenced. 

This  was  an  action  of  debt  for  goods  sold, 
work  and  labor,  money  paid,  and  on  an  ac- 
count stated.  The  total  amount  claimed  in 
the  declaration  was  80/.,  and  it  was  alleged  by 
the  plaintiff,  that  the  defendant  promised  to 
pay  that  sum  **  on  request."  The  defendant 
alleged  in  his  plea,  that  he  was  not  indebted 
as  to  the  sum  of  40/. ;  and  in  a  second  plea, 
that  he  had  piud  the  remainder  before  the 
commencement  of  the  action.  The  plea  con- 
cluded to  the  country. 

On  special  demurrer,  the  plaintiff  assigned 
as  a  cause,  that  tlie  plea  did  not  aver  that  the 
money  was  paid  '*  on  request,"  or  that  the 
plaintiff  received  it  In  satisfaction  of  the  sum 
set  forth  in  the  declaration,  and  of  the  damage 
sustained  by  reason  of  its  detention.  The 
plea  was  also  uncertain,  in  not  shewing  whe- 
ther the  money  was  paid  in  pursuance  of  the 
contract,  or  whether  it  was  paid  "  on  request," 
as  a  satisfaction  for  the  d[amages.  It  sboidd 
albo  have  concluded  with  a  verification,  instead 
of  to  the  country.  It  was  perfectly  consistent 
with  this  plea,  that  the  contract  might  have 
been  broken,  the  money  not  being  alleged  to 
have  been  paid  on  ''  re(]uest.'' 

The  Court  was  of  opinion  that  the  plea  was 
bad,  on  the  grounds  stated.  If  the  defendant 
had  paid  the  money  into  Court  in  the  usual 
way,  ne  must  have  paid  costs ;  but  if  the  plea 
had  been  good,  the  plaintiff  would  have  been 
deprived  of  those  costs. 

Judgment  for  the  plidntiff. 

Leave  to  amend,  on  payment  of  costs,  was 
afterwards  obtained  by  the  defendant. 

Mack  v.  Rust,  T.  T.  1835.    Excheq. 


WRIT  OP  DI8TRI9GA8. — ^BNTRT  OP  APPEAR- 
ANCE POR  DEPENDANT.  —  EXECUTION  OP 
THE  WRIT. 

The  Court  witt  order  an  appearance  to  ha 
entered  for  a  defendant,  after  a  distringae 
shall  haoe  Seen  served,  and  40s.  levied, 
without  an  ajfida^it  of  facts, 

A  motion  was  made  to  enter  an  appearance 
for  a  defendant.    It  appeared  that  a  distringas 
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had  been  executed,  and  the  sheriff  had  levied 
to  the  amount  of  40«.  The  officer,  however, 
declined  entering  an  appearance,  unless  an 
affidavit  of  the  facts  was  produced.  No  such 
affidavit  being  required  by  the  act,  the  present 
application  was  made.  The  course  pointed 
out  by  the  act  was,  that  the  di»trinra8  should 
be  served  personally  upon  the  de^ndant,  or 
at  his  residence.  The  notice  expressly  pointed, 
tiiat  unless  the  defendant  caused  an  appear- 
ance to  be  entered,  the  phuntiff  would  do  so, 
and  proceed  to  judgment  and  execution. 

Tne  Couri  thought  the  affidavit  was  unne- 
cessary, and  granted  the  application. 

Page  V.  ifemp,  T.  T.  18d6.  Excheq. 

NBW  TRIAL  OF  CAUBB  HIARD  BBPORI  A  8HB- 
lUrr« — PRODUCTION  OF  SHBRIFF'S  N0TB8. 

T*ke  Court  will  not  grant  a  new  trial  of  a 
cauee  heard  ^ore  a  ^eriff,  in  the  abeenee 
of  the  eherijpi  notes  and  an  affidavit  of 
facte,  either  of  which,  however,  wiU  be 
iufficient. 

This  was  a  motion  for  a  new  trial  upon  a 
question  on  the  evidence.  The  cause  had 
been  tried  before  the  sheriff,  whose  notes  were 
not  now  forthcoming,  nor  was  there  an  affida* 
vit  of  the  facts  produced. 

The  C^ntrt  refused  to  grant  the  application. 
In  the  absence  of  both  tne  sheriff's  notes  and 
an  affidavit  of  facts,  the  verdict  must  be  pre- 
sumed to  be  correct. 

Rule  refused.— if«r/v)/ii  v.  Gillatl,  T.  T. 
1835.    Excheq. 

IVRIT.— SPBCIAL  ACTION. — DBCLARATION  ON 
PROMISBS. — MOTION  TO  8BT  ASIDB  DBCLA- 
RATION. 

fFhere  the  writ  alleges  a  special  ground  of 
action,  and  the  declaration  is  only  "  on 
promises,"  the  motion  should  he  to  set 
aside  the  writ,  and  not  the  declaration. 

A  rule  had  been  obtained  to  set  aside  a 
declaration,  on  the  ground  of  irregularity. 
The  oriipnal  writ  called  upon  the  defendant 
to  answer  to  a  '*  special  action,"  while  the 
declaration  delivered  was  **  on  promises." 
Cause  having  been  shewn, — 

The  Court  decided  that  the  declaration  was 
not  irregular.  The  motion  should  have  been 
made  to  set  aside  the  writ. 

Rule  discharged. — Moore  v.  Archer,  T.  T. 
1835.    Excheq. 

POWBR  OF  THB  COURT  TO  ORDBR  A  PLAINTIFF 
TO  GO  ON  WITH  HIS  CAUSE. 

The  Court  cannot  order  a  plaintiff  to  proceed 
with  his  cause,  or  to  enter  a  stet  processus, 
at  the  expiration  of  three  months. 

The  defendant  moved  for  a  rule  to  shew 
cause  whv  the  particulars  of  the  pliuntiff's 
demand  should  not  be  delivered  within  a  cer- 
tain period ;  and  why,  in  the  event  of  his  not 
complying  with  an  order  to  that  effect,  judg- 
ment of  noA  prof,  should  not  be  entered  against 
him.  It  appeared  that  the  defendant  was 
served  w^th  a  writ  of  summous  about  three 


months  before,'  and  he  directly  took  out  a 
summons  for  particulars,  before  the  declara- 
tion  was  delivered.  Although  repeiUed  appli- 
cations had  since  been  made  to  the  plaintiff  to 
go  on  with  the  action,  or  to  enter  a  stet  pro^ 
cessus,  yet  he  refused  to  pursue  either  course. 

The  Court  could  not  grant  such  an  appli- 
cation. The  rule  was,  that  if  the  pluntiff  did 
not  proceed  in  12  months,  the  case  was  out  of 
Court.  The  Court  could  not  appoint  a  shoiter 
time,  unless  a  new  rule  was  made  to  that 
effect. 

Rule  refused.— A7r^  v.  Snowden,  T.  T. 
1835.    Excheq. 
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Second  Reading. 
Law  of  libel. 
Parish  Vestries. 

In  Committee. 
Copyholds  Enfranchisement. 
Registration  of  Voters. 
County  Coroners. 
Durham  Court  of  Pleas. 
Dissenters'  Marriages. 

Passed. 
Oaths  Abolition^Amendment. 
Stamps  and  Taxes. 
Publication  of  Lectures. 

^Postponed. 
Poor  Law  Amendment. 


TFTHB  TURNIP  BILL. 

We  believe  that  the  case  to  which  the 
Duke  of  Richmond  referred  in  the  debate 
on  thb  biU,  is  that  of  Kemp  v.  Pechell, 
6  L.  0. 412,  and  we  cannot  find  that  it  has 
been  elsewhere  reported.  The  judgment 
delivered  was :  "  That  turnips  severed  from 
the  ground  for  sheep  to  feed  on,  though 
not  removed  from  ^e  spot  where  they 
grew,  are  subject  to  tithes  tn  kind^  and  not 
to  agistment  tithe,  like  tares  and  vetches. 
Semble,  such  tithes  are  to  be  set  out  as  the 
farmer  sets  out  the  turnips  for  himself." 
The  authorities  cited  in  support  of  the 
iudgment  are,  1  Wood's  Tithe  Cases; 
2  Gwyl.  592 ;  1  Eagle  &  Young.  675,  690 ; 
10  East,  5 ;  3  Price,  394 ;  S.  C.  1  M'Cle. 
113;  6  Price.  338. 

The  bill  just  passed  in  the  House  of 
Lords,  provides  tiiat  turnips  severed,  from 
the  land,  if  consumed  on  the  same,  shall 
be  considered  as  agistment  tithe.  Hie  bill 
does  not  extend  to  any  land  discharged 
from  tithe. 


ANSWERS  TO  QUERIES. 


IxtD  0f  ^raprrtp  anlr  Canfifpsnctnu. 

AD  VALOREM  STAMP.      P.  224. 

The  General  Stamp  Act,  p.  1571,  folio  edi- 
tion, expressly  declares  that  the  ad  valorem 
duty  must  be  paid  upon  the  conveyance. 

J.  C.  G. 


i^.  B.  took  an  estate  (or  a  common  Uuf  use)  In 
fee,  by  virtue  of  the  habendum ;  and  the  suc- 
ceeding limitation  of  a  power  of  appointment 
being  for  the  bpnefit  of  j4,  B,,  became  void  or 
inoperative,  as  inconsistent  with  the  previous 
limitation  of  the  fee.  ^tde  Goodill  v.  Brif^' 
ham,  1  Bos.  &  Pul.  192.  I  therefore  think  the 
wife  of  A.  B.  is  not  barred  of  dower.        i.    ' 

Common  Eats. 

TRUST. — CREDITOR.      P.  143. 

The  deed  made  bv  ^-  B.  is  good.  In  fTulker 
v.  Burrows,  1  Atk.  94,  Lord  Hardwicke  said, 
**  where  a  man  has  died  indebted,  who  in  fats 
lifetime  made  a  voluntary  settlement,  upon  ap- 
plication  to  this  Court  to  make  it  subject  t» 
bis  debts  as  real  assets,  the  Court  has  always* 
denied  it,  unless  you  shew  he  was  indebted  at 
the  time  the  conveyance  was  executed."  la 
Stephens  v.  OUve,  2  B.  C.  C.  92,  the  Master 
of  the  Rolls  held,  that  a  settlement  after  mar- 
riage, in  fisvor  of  a  wife  and  children,  by  a 
person  not  indebted  at  the  time,  was  good 
against  subsequent  creditors.  In  Lush  v.  fFiU 
hinson,  5  Ves.  387,  Lord  Aivanley  said,  *'  A 
nngle  debt  will  not  do.  Every  man  most  be 
indebted  for  the  common  bills  of  his  house* 
thou£^h  he  pav  them  every  week.  It  roust  de- 
pendupon  this, — ^whether  he  was  in  insolvent 
circumstances  at  the  time."  And  see  Kidnqf 
V.  Coussmaker,  12  Ves.  155.  In  HoUowag  v. 
Millard,  1  Madd.  421,  Sir  T,  Plumer  said. "  It 
is  clear,  that  a  voluntary  settlement  of  real  or 
personal  property,  by  a  person  not  indebted  at 
the  time,  nor  meaning  a  fraud,  is  good  against 
subsequent  creditors."  In  Battersbee  v.  fWr- 
rington,  1  Swans.  113,  Sir  T.  Plumer  said^ 
"  A  voluntary  conveyance,  bjr  a  person  not  in- 
debted, is  clearly  good  against  future  credi- 
tors. Fraud  vitiates  the  transaction;  hot  a 
settlement,  not  fraudulent,  by  a  party  not  in- 
debted, is  valid,  though  voluntary."  The  fr^uid 
spoken  of  means,  where  the  settlement  is  made 
in  contemplation  of  insolvency.  In  the  case 
under  discussion,  there  is  clearly  no  fraud; 
for  the  partv  did  not  become  indebted  till  five 
vears  after  the  execution  of  the  deed.  It  may 
here  be  mentioned,  as  incidental  to  this  subject, 
that  though  the  settlement  can  be  affected  as 
fraudulent  onlv  as  against  creditors  at  the  time 
it  was  made,  tne  consequence,  if  it  can  be  so 
affected  is,  that  the  subject  is  thrown  into 
assets,  and  all  subsequent  creditors  are  let  in^ 
Montague  v.  Sandmch,  cited  in  Kidneg  v. 
Coussmaker.     Walker  v.  Burrows,  1  Atk.  94. 

Spxs. 


DOWER.      P.  143. 

Had  the  habendum  been  to  E.  F.,  his  heirs 
and  assigns,  to  the  uses  mentioned  in  this  case, 
the  wife  of  A.  B.  would  not  have  been  dow- 
able,  ta  decided  by  Rag  v.  Pung,  referred  to 
by  W.  W.,  because  the  uses  would  have  been 
executed  by  the  statute  27  Hen.  8,  c.  10; 
that  statute  having  regard  only  to  the  case 
where  one  person  stands  seised  to  the  use  of 
another.     In  the  present  case^  I  apprehend' 


QUERIES. 


partnership. — EXECUTION. 

A  partnership  at  Manchester  consists  of  four 
persons,  two  of  whom  also  carry  on  a  sepaiute 
trade  together.  The  firm  of  the  four  is  per- 
fectly distinct  from  the  firm  of  the  two.  Can 
the  sheriff,  under  a  fi,  fa,  against  the  firm  of 
the  four,  take  in  execution  the  effects  of  bosk 
partnerships?  .        Jovenis.  - 
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CONTINOBNT  LBOACT. 

Gift  of  a  lefi^acy  to  ^.  for  life,  and  from  and 
after  her  death,  to  and  amongtst  C,  Z>.|and E., 
or  such  of  them  as  shall  survive  A.  They  all 
survive  the  testator :  6?.,  />.,  and  E.  all  die  in 
y/.'s  lifetime ;  what  becomes  of  the  legacy  ? 

J. 


MISCELLANEA. 


PUMTSHMEMTFOR  FRIOHTBNINO  TO  DBATH. 

"In  point  of  Utm  it  is  not  murder  to  work 
on  the  iaMffinuiion  so  that  death  ensue,  or  to 
eall  the  fedings  into  so  strong  an  exercise  as 
to  produce  a  nital  malady.  But  the  law,  al- 
though imperfect  in  all  that  respects  the  pro- 
tection of  the  mind,  treats  tha  act  of  assuming 
tiie  semblance  of  a  ghost,  and  terryifying 
persons,  especially  in  a  public  highway,  as  an 
indictable  nuisance  and  miidemeancr,  though 
the  unnecessary  violence  in  shooting  at  and 
killing  a  person  so  guilty  has  been  determined  to 
be  murder.^  And  the  law  at  least  so  far  regards 
the/if«r«  of  mankind,  when  manjr  indiyiduals 
might  reasonably  be  alarmed,  that  it  is  indicta- 
ble as  a  uuisance  at  common  law  to  keep  Wge 
quantities  of  gunpowder  near  to  the  habitations 
of  several  individuals,  or  to  a  highway,  although 
no  actual  injury  has  as  yet  ansen.^  And  it  is 
clear  that  it  is  an  indictable  and  punishable 
nisdemeaoor  to  allow  the  indulgence  of  pas- 
sion or  emotion  to  such  a  degree  as  to  attempt 
self-destruction,  however  stimulating  the  un- 
dergone misery  may  have  beea;  ana  we  know 
that  if  the  act  be  perfected  it  will  be  punished 
by  the  forfeiture  of  the  goods  and  chattels  of 
ttke/flo  de  se, 

"  Wth  respect  to  occasioning  death  by  ter* 
r&r,  it  has  been  observed,  that  although  the 
proof  of  th«  eriroe  ma^  be  difficult,  yet  its 
perpetration  is  far  from  impossible,  and  it  has 
been  suggested  that  to  act  upon  the  nund  of  a 
pregnant  woman  by  extreme  terror,  and  so 
prodmce  abortio*  and  death  of  malice  prepense, 
would  certainly,  in  a  moral  view,  be  oMirder  in 
its  most  atrocious  form,  and  that  although  it 
m^ht  require  some  iageimtty  in  framing  the 
iadktuient,  yet  as  our  mw  is  fertile  in  fictions 
on  less  worthy  oecasione,  it  ougfaA  not  to  al)«w 
its  just  vengeanee  to  be  avoided.^  But  it  is 
apprehended,  that  aoeording  to  the  exiatiag 
law  in  soch  a  case  no  indietment  for  murder 
could  be  supported.  At  least,  admitting  that 
there  may  be  no  adequate  scale  in  which  mere 
mental  injuries  can  be  justly  weighed,  or  com- 
pensation or  punishment  dmy  ascertained,  yet 


I  in  all  the  instances,  when  through  the  agency 
of  the  nerves  a  dndilu  injury  has  also  been  oc- 
casioned,  and  clearly  proved,  there  seems  no 
reason  why  the  culprit,  who  has  malevolently 
occasioned  it,  should  go  unpunished ;  and  in- 
juries of  this  nature  might  oe  safely  left  to  a 
jury.  The  enactment  to  prevent  the  mond 
dehnquencyin  cruelty  to  an  animal  by  its  owner, 
was  at  first  ridiculed  as  an  absurd  regulation, 
because  it  attempted  to  take  into  consideration 
the  sufferings  oi  an  animal ;  but  it  waa  soon 
universally  agreed  that  the  enactment  had  a 
most  salutary  operation,  not  only  in  restrain- 
ing cruelty  towards  an  ammal,  but  in  re- 
pressing that  disposition  which  might  extend 
Its  operation  to  maukind.  Surely  the  same 
principle  ou^ht  to  be  extended  to  repress  all 
malevolent  mjuries  to  the  mind  of  man^  es- 
pecially as  it  has  been  demonstrated  that  such 
mjuries  may,  and  constantly  do,  occasion  most 
serious  iniury  to  the  body  iUtelf,  and  frequently 
even  death.  Suppose  a  womaa  be  pregnant, 
it  is  notorious  that  all  anxieties  of  mind  increase 
the  danger  of  miscarriage ;  and  ought  not  a 
person,  maliciously  guilty  of  causing  her  meqtal 
anxiety  with  intent  to  occasion  her  miscarriage, 
and  succeeding  in  such  attempt,  to  be  equsuly 
punished  as  if  he  administered  a  noxious  in- 
gredient ?  and  if  a  person,  as  unquestionably 
he  may,  purposely  kill  a  consumptive  penon 
by  mental  emotion,  ought  he  not  to  be  punish- 
able as  if  he  destroyed  the  individual  by  violenet 
or  poison  V* — Chiity's  Medical  Jurisprudence. 


•  Rest  v.  Smith,  4  Ka.  Com.  201,  n.  25. 
^  Rexr.  TMtor,  2  Stim.  1167,  1169;  see 
also  1  Par.  &  fonb.  362. 

c  2  Par.  &  Fon.  110,  n.  (»).  The  case  of 
murder  by  starvation  is  there  referred  to,  but 
then  there  must  have  been  a  leg^al  duty  to  pro- 
vide food,  or  an  imprisonment  by  the  delln- 
Suent,  or  he  is  dispunishable  $  Rest  v.  Smith, 
.Car.&P.449;  1  Chitty's  Gao.  Fr.  34, 35. 


THE  EDITOR'S  LEITER  BOX. 


The  Commetitaries  on  the  New  Sttdutest 
shewing  all  the  Alteraiious  effected  in  the 
Law.diiring  the  present  Session  of  Parliament, 
with  the  Acts  verbatim,  will  be  published  in 
due  time,  in  continuation  of  tne  Akmual 
Digest  of  the  Statutb  and  Common  Law. 

We  are  in  possession  of  the  Report  of  the 
Commissioners  appointed  to  imiuire  into  the 
Consolidation  of  the  Statute  Law^  and  shaU 
publish  a  full  abstract  of  il  in  the  course  of 
this  month,  as  an  Appendix  to  the  present 
Volume. 

The  further  Sketch  of  the  History  of  the 
Law  since  1660,  has  been  received.  The  first 
paper  is  in  the  printer's  hands. 

The  subject  of  G.'s  letter  has  already  been 
attended  to ;  but  if  the  information  we  expect 
should  not  be  satisfactory,  his  letter  shall  be 
published. 

The  Queries  and  Answers  of  C. ;  ''A  Sub- 
criber;"  D;  and  F.F.J.yhave  been  received. 

We  refer  "  Inquirer"  for  the  character  of 
Mr.  Edgar  Taylor's  "  Book  of  Rights"  to  a 
Review  thereof,  in  vol.  6,  p.  233. 

Errata,  p.  351.—"  Elector— Qualification." 
— ^For  "  six  months'  possession,"  read  *'  twelve 
calendar  months'  possession  next  previous  to 
the  last  day  of  July  in  the  year  in  which  the 
suggested  lease  is  granted,  and  regbtration 
mu0t  be  bojTAe  ia  mind,  (Sec.  26.)" 
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POINTS  OF  LAW  BETWEEN  MAS- 
TER AND  SERVANT. 


Ix  this  article  we  purpose  laying  before  our 
reader  several  important  points  recently 
decided  in  cases  between  masters  and  ser- 
vants of  different  capacities. 

In  a  recent  case*  we  have  a  leading  de- 
cision, on  the  effect  of  a  stipulation  for  the 
payment  of  wages  monthly,  upon  the  con- 
struction of  an  agreement,  which,  but  for 
such  a  stipulation,  would  be  a  general  hir- 
ing, and  therefore  a  hiring  of  a  year's  ser- 
vice ;  and  the  decision  is,  that  the  monlMy 
payment  of  wages  makes  no  difference.  At 
the  trial  it  appeared,  that  on  the  5  th  of 
March,  1832,  the  plaintiff  entered  the  de- 
fendant's service ;  and  on  that  occasion  the 
defendant  signed  the  following  memoran- 
dum :  "  W.  Cash  engages  to  pay  Thomas 
Fawcett  12/.  10^.  per  month  for  the  first 
year,  and  advance  10/.  per  annum,  until  the 
salary  is  180/.  From  3  mo.  5.  (i.  e.  5th 
March)  1832."  The  plaintiff  continued  in 
the  defendant's  service  less  than  a  year, 
until  the  middle  of  January  1833,  when  he 
was  discharged.  His  wages  having  been 
paid  only  up  to  that  time,  he  brought  an  ac- 
tion for  two  months  wages  up  to  the  end  of 
the  year:  the  Court  held  lum  entitled  to 
them.  Per  Patteson,  J.  "  This  is  not  the 
case  of  a  domestic  servant,  where  the  con- 
tract may  be  put  an  end  to  by  paying  a 
month's  wages,  or  giving  a  month's  warning. 
The  agreement  either  relates  to  the  time  of 
service,  or  it  does  not ;.  if  it  does,  it  clearly 
proves  a  hiring  for  a  year ;  if  it  does  not, 
then  this  is  a  general  hiring,  falling  within 
the  ordinary  rule,  and  is  a  hiring  for  a 
year." 

Mr.  Justice  Patteson  had  adverted,  in  the 
course  of  the  argument,  to  the  recent  case 
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of  Beeston  v.  CoUyer,^  as  decisive,  in  broad 
terms,  that  a  general  hiring  of  a  clerk  was 
a  hiring  for  a  year.  That  case  is  as  follows : 
The  contract  was  described  in  the  declara- 
tion as  a  contract  for  one  whole  year  from 
the  1st  of  March  of  the  current  year;  and 
the  breach  was,  that  the  plaintiff  had  been 
dismissed  before  the  end  of  the  year.  There 
was  no  evidence  of  any  express  contract, 
but  it  was  proved,  that  the  1st  of  March 
1793  was  the  day  on  which  the  service 
originally  began ;  that  it  was  continued  till 
the  23d  of  December.  1826,  when  the 
plaintiff  was  dismissed  after  a  quarter's  no- 
tice. In  1811  there  was  proved  to  have 
been  a  payment  of  a  quarter's  salary,  but 
all  the  other  payments  were  monthly.  The 
Court,  concurring  with  the  jury,  thought 
this  a  yearly  hinng,  and  the  plaintiff  had 
judgment.  Lord  Chief  Justice  Best  said, 
"  No  doubt  can  be  entertained  as  to  the 
justice  of  this  case.  The  defendant  has 
suggested  no  reason  for  putting  an  end  to 
the  service  of  the  plaintiff.  It  would  be 
absurd  and  unjust  to  hold  that  a  person,  in 
the  situation  of  life  of  this  plaintiff,  could  be 
thus  abruptly  dismissed.  I  was  of  opinion 
at  the  trial,  that  if  a  man  hires  a  servant, 
nothing  being  said  to  the  contrary,  the  hir- 
ing is  for  a  year;  and  that  if  the  service 
continues  for  five  or  six  years  or  more,  the 
jury  would  be  warranted  in  presuming  it  to 
be,  not  a  hiring  for  one  year,  but  for  a  year 
in  the  first  instance,  and  so  on,  without  a 
new  bargain,  for  so  long  as  the  parties  res- 
pectively might  please.  There  is  no  need 
for  such  a  contract  to  be  in  writing.  I  do 
not  conceive  it  to  be  necessary  now  to  say, 
whether  the  notice  to  determine  such  a  con- 
tract as  this  should  be  a  three  or  a  six 
months  notice,  or  whether  any  notice  at  all 
is  requisite.:  it  is  enough  to  say,  that  after 
the  plaintiff's  service  liad  continued  for  so 
many  years,  we  must  imply  a  contract  by 
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by  the  demise  of  either  party."  Signed 
A.  M.,  for  Lord  Mansfield.  Dated  Caen 
Wood,  14  May,  181U.  A  few  days  pre- 
vious, a  similar  memorandum  had  been 
made,  but  less  full  in  the  specification  of 
the  employment;  and  there  was  a  differ- 
ence  in  it  as  to  the  "  present  of  20/,  ;'*  it 
being  expressed  in  the  one  above — which 
was  the  one  made  last — as  a  present  of 
20/.,  not  saying  per  annum;  but  in  the 
other  it  was  as  follows :  "  And  as  con- 
scious of  his  assiduity  towards  the  work,  as 
addition  to  the  above,  the  Earl  of  Mansfield 
is  to  make  him  an  allowance  of  20/.  per 
annum"  This  was  the  earlier  memorandum. 
Scott  left  London  in  1810,  in  pursuance  of 
this  agreement ;  and  continued  in  the  same 
employment  down  to  1819.  For  his  work 
he  was  paid  from  time  to  time  by  Lord 
Mansfield  and  the  tenants ;  but  Lord  Mans- 
field had  not  paid  him  the  20/.  promised 
as  "  a  present,*'  in  the  one  memorandum, 
in  the  other,  as  an  "  allowance  per  an- 
num;" and  he  brought  his  action  in  the 
SheriflP's  Court  of  Perthshire  for  that 
sum  per  year  for  nineteen  years,  making 
360/.,  and  interest  on  each  year's  allow- 
ance. 

We  will  endeavour  to  give  our  readers 
an  idea  of  the  questions  raised,  without  per- 
plexing them  with  the  pleadings.  One 
ground  of  defence  was,  that  the  agent  had 
no  authority  to  make  such  an  agreement : 
this  ground  was  ovemiled,  as  incompatible 
with  an  admission  contained  in  a  subsequent 
part  of  the  pleadings,  lliis  part  of  the 
case  presents  a  curious  specimen  of  judicial 
reasoning :  Lord  Mansfield,  by  his  pleader, 
said,  *A,  B,  had  no  authority  to  engage  me 
to  give  a  yearly  present  ;*  but,  he  added,  '  if 
the  two  instruments  signed  by  him  should  be 
considered  as  authorized,  then  the  last,  in 
which  the  present  is  not  expressed  to  be 
yearly t  supersedes  the  former,  and  I  am 
bound  only  to  one  year's  present.'  To  which 
the  Lord  Chancellor  {Brougham),  deliver- 
ing the  judgment  of  the  House  of  Lords, 
replied,—  '  the  concluding  hypothetical  pro- 
position admits  the  agency,  and  therefore 
both  instruments  are  binding;  and  then 
the  question  becomes  reduced  to  this,  what 
is  the  construction  of  the  agreement  ?' 

One  consideration  on  this  point,  which  it 
seems  neither  occurred  to  the  Lords,  nor  was 
suggested  by  the  respondent's  counsel,would 
have  supported  the  same  conclusion  more 
consistently  with  legal  and  indisputable 
principles.  Our  readers  perceive  the  first 
defence  was,  not  that  the  agent  had  no 
authority  to  hire;   nor  that  his  authority 


was  specific  and  certain  as  to  the  terms  of 
the  hiring ;  but  only  that  he  had  no  autho- 
rity "in  BO  far  at  least  as  respects  the 
alleged  agreement  to  pay  20/.  a  year  in 
addition  tu  the  ordinary  wages."  He  bad, 
then  authority  to  hire ;  the  service^was  un- 
der the  hiring;  the  hiring  therefore  was 
good ;  —  good  for  the  term  of  service ;  good 
for  the  nature  of  the  service ;  and  therefore 
good  for  the  consideration,  although  as  to 
this  tbe  agent  may  have  exceeded  his  au- 
thority: but  that  is  a  point  which  rests 
wholly  between  him  and  his  principal ;  and 
if  the  principal  is  damnified,  he  may  main- 
tain an  action  against  the  agent. 

The  defence  on  the  point  of  agency 
being  disposed  of, ~  and  satisfactorily,  as  it 
seems  to  us,  on  the  ground  last  suggested, 
if  not  on  the  Lord  Chancellor's  reasoning — 
we  come  to  the  principal  question:— what 
is  the  legal  effect  of  the  agreement  made  by 
the  agent  ?  The  Court  of  Session  decided 
that  the  latest  instrument,  that  in  which 
the  20/.  was  stipulated  as  a  present,  with- 
out saying  per  annum,  was  the  operative 
agreement:  the  Lord  Ordinary,  speaking 
in  the  third  person,  said,  "  He  was  of  opi- 
nion  that  the  question  must  be  regulated  \sf 
the  minute  of  the  14  th  of  May;  and  that  its 
terms,  where  clear,  cannot  be  controlled  by 
any  thing  in  the  previous  minute;  but  it 
does  not  appear  certain  from  this  alone  that 
the  20/.,  though  denominated  a  present, 
was  not  meant  as  a  part  of  the  wages,  or 
allowance^  for  services  during  the  year  for 
which  the  person  was  engaged  by  the 
minute.  It  is  stated  to  be  in  addition  to  the 
wages  which  the  person's  predecessor  had 
been  used  to  receive ;  and  considering  the 
circumstances  of  the  parties,  it  does  not 
seem  unreasonable  that  an  addition  to  this 
extent  should  have  been  made.  Besides, 
the  cause  assigned  for  giving  it  is  one  no 
less  applicable  to  the  services  for  subsequent 
years  than  to  those  of  the  first:  it  is 
not  to  be  given  because  the  pursuer  might 
be  put  to  expense  in  removing  to  Scotland, 
or  for  any  reason  exclusively  connected  with 
the  year  to  which  the  mission  relates,  but 
as  an  encouragement  for  his  greater  assi- 
duity,—as  a  remuneration  for  his  expected 
services  during  the  year  for  which  he  was 
engaged; — and  of  consequence,  it  may  not 
unreasonably  be  inferred,  that  if  the  pursuer, 
without  any  fur  titer  bargain,  continued  his 
services,  which  the  defender,  by  sneering 
him  to  do,  must  be  presumed  to  have  apprmted 
of,  he  was  entitled  under  tacit  relocation  to 
the  continuance  of  the  same  emoluments.** 
The  House  of  Lords  affirmed  this  judg- 
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meiit.  *'The  respondent/'  said  the  Lord 
Chamcellor,  **  had  an  undeniable  right  to 
20/. ;  and  it  being  admitted  that  he  has  a 
sight  to  that  sum  for  one  year,  he  has  an 
«qual  right  to  the  like  sum  for  all  the  years 
of  his  senrice." 

The  rule  established  by  this  case  may  be 
expressed  as  follows :  If  there  be  a  contract 
for  a  year's  service,  and  the  service  runs  on 
beyond  the  year,  the  original  contract  is 
impliedly  renewed  in  all  its  particulars, 
unless  a  new  contract  is  made,  or  unless  it 
would  be  repugnant  to  the  intention  of  the 
original  contract  to  give  it  such  an.  opera- 
tion ;  and  this  rule  applies  even  as  to  the 
continuance  of  an  extraordinary  remunera- 
tion, if  such  remuneration  was  an  obligatory 
part  of  the  original  consideration,  and  not 
merely  honorary  or  gratuitous,  but  recover- 
able by  action. 


LAW  OF  ATTORNEYS. 


ILLEGAL  PARTNERSHIP. 

The  following  case,  on  an  appeal  from  the 
Court  of  Session  in  Scotland  to  the  House 
of  Lords,  bears  importantly  on  the  Law  re- 
lating to  Attorneys. 

An  agreement  of  partnership  was  made 
between  two  solicitors,  one  of  whom  could 
only  practise  in  a  superior,  the  other  only 
in  an  inferior  Court.  Botii  undertook  to 
divide  the  profits  of  their  general  business, 
and  each  stipulated  to  recommend  the  other 
to  his  clients,  and  to  keep  the  partnership  a 
secret  from  all  the  world.  It  was  held 
diat  such  an  agreement  is  void ;  for  a  Court 
cannot  suffer  statements  to  be  made  and 
papers  presented  to  it  by  parties  who  are 
neither  parties  to  the  cause,  nor  their  law- 
fully authorized  agents,  and  who  are  con- 
sequently not  properly  responsible  to  the 
Court  for  their  conduct. 

The  following  is  ^the  judgment : 

*•  The  Lord  Chancellor  moved  the  judg- 
ment.— He  entertained  no  doubt  whatever  of 
the  propriety  and  soundness  of  the  decision  of 
their  Lordships  in  the  Court  below,  and  there- 
fore he  should  not  delay  further  the  time  of 
their  Lordships  in  recommending  them  to 
affirm  those  judgments.  As  to  the  conduct  of 
the  party,  Mr.  Hendersun,  at  whose  instigation 
the  arrangement  was  made,  and  who  was  un- 
doubtedly as  much  a  party  to  the  illegal 
amngement  as  the  appellant,  in  availing  him-* 
self  of  that  objection,  that  was  a  question  with 
wjitch  their  Lordships  had  nothing  to  do ;  he 
might  have  reasons  for  so  doing,  into  which  it 
was  not  their  province  to  inquire.  This  was 
an  observation  applicable  to  all  cases  in  which 
two  parties  were  similarlv  circumstanced,  and 
•  one  of  them  set  up  the  {Uegality  of  the  trans- 


action as  a  bar  to  a  claim  founded  upon  it. 
Their  Lordships  hud  nothing  to  do  with  that, 
nor  was  there  any  reason  why  they  should  ex- 
press an  opinion  on  the  conduct  of  a  party  for 
availing  himself  of  that  illegality.    The  next 
point  of  importance  fur  their  consideration 
was,  what  was  the  law  with  respect  to  the  con- 
duct of  a  partnership  between  two  persons  of 
the  same  profession,  both  of  whom  were  cfiia. 
lified  to  carry  on  business  in  either  of  the 
Courts,  and  who  conducted  the  budiness  of 
that  partnership  openly  before  all  the  world, 
each  following  his  professional  duties  at  his 
own  place  of  residence.   That  also  was  a  quest 
tion  with  which  their  Lordships  had  nothing  to 
do.    That  was  not  the  case  here,  where,  first, 
one  of  the  parties  was  disqualified  from  prac- 
tising in  the  Court  of  Session,  and  the  other  in 
the  lower  Court ;  had  they  both  been  qualified 
to  practise  in  both  the  Courts  there  might  have 
been  no  objection  to  the  contract,  at  least  upon 
the  nature  of  the  contract  itself.    But  here 
there  was  an  objection  arising  out  of  the  mode 
in  which  the  parties  proposed  to  conduct  their 
business.    It  was  one  of  the  essential  articles 
of  this  partnership  that  its  existence  should  be 
kept  a  secret  from  the  world.    These  were 
circumstances,  in  his  opinion,  sufficient  to  set 
the  contract  aside,  and  to  warrant  him  in  say* 
ing,  that  the  Court  below  had  most  justly 
decided  the  question.    It  was  impossible  to 
say  that  the  case  was  new.    At  all  events  there 
was  the  case  of  Drashe  v.  Mackinnon,  (Fac. 
Coll.  1820,)  in  which  it  appeared  from  the 
books  that  that  Court  was  unanimous,  and 
where  it  was  '  found  to  be  illegal  for  an  ageut 
before  the  Conn  of  Session  to  draw  papers  for 
a  solicitor  before  an  inferior  Court,  and  to  re- 
ceive a  proportion  of  the   fees,'   upon  the 
ground  stated  by  the  Lord  Ordinary,  that  it 
was  of  the  nature  of  a  pactum  illkitam ;  aud 
the  Court,  upon  adv'ising  a  reclaiming  petition 
for  the  defender,  were  of  opinion  that  such  a 
practice  was  improper  in  both  parties ;  that  it 
was  improper  for  an  agent  in  that  Court  to 
make  profit  of  the  proceedings  before  an  in- 
ferior Court,  and  that  it  was  improper  in  a 
solicitor  before  an  inferior  Court  to  enter  into 
an  arrangement  by  which  papers  to  be  given 
into  Court  by  him  were  to  be  drawn  by  others, 
though  he  was  bound  to  certify  that  they  were 
drawn  by  himself.    Both  these  improprieties 
did  not  exist  in  the  present  case,  but  one  of 
them  did,  and  either  of  them  was  sufficient  to 
avoid  the  agreement.    If  it  was  improper  for 
an  agent  ot  a  superior  Court  to  make  a  profit 
of  business  done  in  an  inferior  Court  where  he 
could  not  practise,  so  it  must  be  improper, 
under  similar  circumstances,  for  the  agent  of 
the  inferior  Court  to  make  a  profit  of  business 
in  the  superior  Court ;  the  objection  in  both 
cases  being,  that  the  Courts  were  called  upon 
to  exercise  their  functions  upon  statements 
made  and  papers  presented  by  persons  who 
were  neither  the  parties  in  the  cases  nor  their 
lawfully  authorized  agents,  and  who  were  con- 
sequently not  properly  responsible  to  the  Court, 
for  their  conduct.    On  every  finding,  therefore, 
in  the  case  of  Drashe  v.  Mackinnon,  he  could 
2B3 


390 


International  Law, 


aee  no  didTerence  between  it  and  the  present. 
This  was  a  matter  of  Scotch  practice,  as  had 
been  most  justly  stated  by  the  learned  i^oli- 
citor  General ;  and  their  Lordships  would  be 
very  slow  to  go  against  the  decision  of  the 
Court  below  on  a  point  of  practice,  when 
coming  here  by  way  of  appeal.  The  case  of 
Braske  ▼.  Mnckwnon  was  not  decided  till  1820, 
but  if  it  had  not  preceded  this  he  should  have 
been  very  reluctant  to  entertain  a  different 
opinion  on  the  subject.  He  should  have  pro- 
ceeded on  the  ground  that  the  parties  could 
not  enter  legally  into  this  contract,  one  of  the 
parties  not  being  qualified  to  practise  in  the 
Court  from  whence  the  emoluments  arose. 
He  was  of  opinion,  therefore,  that  the  contract 
was  illegal  between  the  two  parties,  standing 
in  the  relation  they  did  towards  each  other. 
Part  of  the  contract  bound  the  parties  to 
secresy  as  against  all  the  world,  including  their 
clients,  each  undertaking  to  advise  his  clients, 
who  were  in  ignorance  of  the  contract,  to 
employ  the  other  in  causes  in  which  the  coun- 
try soiicitor  had  such  an  interest,  as  in  this 
case  he  would  have  had,  in  the  profits  of  the 
town  solicitor's  practice.  These  things,  taken 
together,  were  sufficient  grounds  in  themselves 
to  warrant  him  in  humbly  moving  their  Lord- 
ships to  affirm  the  judgment  of  the  Court 
below,  with  full  costs.** 

Judgment  affirmed,  with  costs. — Gilfillan  v. 
Hendenon^  2  Clark  &  Finnelly,  L 
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CONTRACTS. — MARRIAGES. — CRIMINAL    MAT- 
TERS.— CONYBNTIQNS. 

We  are  next  to  consider  as  to  the  contracts 
entered  into  between  subjects  of  this  country 
and  foreigners.  Most,  if  not  all  of  the  above 
cases,  admit  that  the  country  in  which  the  con- 
tract is  made,  is  the  one  to  give  the  law  which 
is  to  rule  as  to  whether  a  contract  does  or  does 
not  exist.  This  may  be  taken  to  be  so  in  the 
absence  of  any  stipulation  to  the  contrary,  as 
we  have  seen  from  the  last  case  that  the  parties 
mav  act  by  the  foreign  law,  if  they  choose. 

The  most  recent  case  on  this  subject  is  that 
of  Trimbep  v.  f^ignter,  Bing.  N.  C.  151.  There 
a  promissory  note  was  made  by  a  Frenchman, 
then  residing  in  Paris,  and  there  indorsed  to 
another  Frenchman,  who  indorsed  it  to  an 
Englishman  in  blank,  who  sued  the  drawer  in 
England.  By  the  law  of  France,  the  property 
in  a  bill  of  exchange  passes  by  means  of  the 
indorsement.  The  indorsement  is  dated,  and 
expresses  the  value  given,  and  gives  the  name 
of  the  party  to  whose  order  payable ;  and  if 
not  80  conformable,  it  docs  not  operate  as  a 
transfer,  but  only  as  a  power.  The  question 
in  this  case  was,  whether  the  plaintiff  was  en- 
titled to  sue  the  defendant  in  an  English 
Court,  in  his  own  name.  Tindal,  C.  J.,  in 
delivering  the  judgment,  remarked,  **  The 
promissory  note  was  made  by  the  defendant  in 
France,  and  was  iiidersed-by  the  payee  in  blank 


in  that  country, —  each  of  the  parties,  the 
maker  and  the  pay€;e,  being  at  the  respective 
times  of  making  and  Indorsing  the  note,Kiomi- 
ciled  in  tluit  country.  The  first  ouestion 
therefore  is,  whether  this  action  could  have 
been  maintained  by  the  plaintiff  against  the* 
defendant  in  the  Courts  of  Law  in  France.' 
On  reference  to  the  Code  de  Commerce,  we 
think  the  language  of  the  code  is  clear  and  ex- 
press, that  an  indorsement  in  blank,  that  is, 
without  containing  the  date,  the  consideration 
paid,  or  the  name  of  the  party  to  whose  order 
it  is  passed,  does  not  operate  as  a  transfer  of 
the  note :  it  is  but  a  procuration ;  and  the* 
language  of  the  code  being  general,  and  unre- 
stricted by  any  expressions  which  confine  it» 
operation  to  questions  between  the  indorsee 
and  indorser  of  the  note,  we  think  that  if  an 
action  had  been  brought  in  anv  of  the  Courts 
of  Law  in  France  against  the  maker  of  the  note, 
it  would  have  been  held  not  to  be  maintainable 
in  the  name  of  the  pldntiff,  but  that  be  should 
have  sued  in  the  name  of  the  last  indorser  by 
procuration.  The  question,  therefore,  becomes 
this :  Su{)posing  such  rule  to  prevail  in  the 
French  Courts  by  the  law  of  that  conntry.  is 
the  same  rule  to  be  adopted  by  the  English 
Courts  of  Law,  when  the  action  is  brought 
here, — the  law  of  England  allowing  the  action 
to  be  brought  in  the  name  of  the  holder  ? 

"  The  rule  which  applies  to  the  case  of  con- 
tracts made  in  one  country,  and  put  in  suit  in 
the  courts  of  law  of  another  country,  appears 
to  be  this  :  that  the  interpretation  of  the  con- 
tract must  be  governed  by  the  law  of  the  coun- 
try where  the  contract  was  made  {lex  loci  con- 
tractus); the  mode  of  suing,  and  the  time  within 
which  the  action  must  be  brought,  must  be  go- 
verned by  the  law  of  the  country  where  the  ac- 
tion is  brought — in  ordinandis  judkm  loci  con- 
snetudo,  ubi  agitur).  See  Huberi  Pra^Iectiones 
Civilis  Juris,  tit.  3.  '*  De  Conflictu  Legum," 
sec.  7*  This  distinction  has  been  clearly  laid 
down  and  adopted  in  the  case  of  Z)^  la  Vega  v. 
Fitmna  U  B.  &  Adol.  284).  See  also  the  case 
of  the  Bri tilth  Linen  Conipany  v.  Drummond^ 
10  B.  &  C.  903,  where  the  different  authorities 
are  brought  together. 

"  Tlie  question  therefore  is,  whether  the  law 
of  France,  by  which  the  indorsement  in  blank' 
does  not  operate  as  a  transfer  of  the  note,  is  a 
rule  which  governs  and  regulates  the  interpre- 
tation of  the  contract,  or  only  relates  to  the 
mode  of  instituting  and  conducting  the  siut; 
for,  in  the  former  case  it  may  be  adopted  by 
our  Courts,  in  the  latter  it  may  be  altogether 
disregarded,  and  the  suit  commenced  in  the 
name  of  the  present  plaintiff. 

**  Aud  we  think  the  French  law  on  the  point 
above  mentioned  is  the  law  by  which  the  coo- 
tract  is  governed,  and  not  the  law  which  regu* 
liites  the  mode  of  suing.  If  the  indorsement, 
has  not  operated  as  a  tran^^fer,  that  goes  di- 
rectly to  the  point  that  there  is  no  contract 
upon  which  the  plaintiff  can  sue.  Indeed,  the 
didercncc  in  the  consequences  that  would  fol- 
low, if  the  plaintiff  sues  in  his  own  name,  or  ia 
compelled  to  use  the  name  of  the  former  in- 
dor:}Or  us  the  phintiff  by  procuration,  would 
be  very  great  in  many  respects,  particularly  iu 
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Us  l>eaiiDg  on  the  law  of  set-off;  and  with  re- 
ference to  those  consequences,  we  think  the  law 
of  France  foils  in  with  the  distinction  above 
laid  down,  that  it  is  a  law  which  governs  the 
contract  itself,  not  merely  the  mode  of  suing. 

"  We  therefore  think  that  our  Courts  of  Law 
must  take  notice  that  the  plaintiff  could  have 
no  right  to  sue  in  his  own  name  upon  the  con- 
tract in  the  courts  of  the  country  where  such 
contract  was  made ;  and  that  sucrh  beiog  the 
case  there,  we  must  hold  in  our  Courts  that  he 
can  have  no  right  of  suing  here." 

The  above-noticed  case  of  British  Linen  Co. 
V.  Drummond  shovfs,  that  at  the  same  time  that 
the  place  of  contract  is  to  be  regarded  in  re- 
spect to  whether  there  be  a  contract  or  not, 
still  the  party  following  his  remedy  is  bound 
by  the  law  of  the  country  where  he  seeks  to 
enforce  his  remedy ;  and  therefore,  where  the 
contract  was  made  in  Scotland,  but  the  reme- 
dy sought  in  England,  the  party  could  not 
allege  that  by  the  Scotch  law  he  had  a  reniedy 
still  existing  which  was  barred  in  England. 

Another  branch  of  international  law,  is  that 
of  the  Rules  of  Court  as  to  contracts  relating 
to  real  property, — those  being  governed  by  the 
law  of  the  place  where  the  property  is  situated. 
On  this  head  I  shall  only  refer  to  one  case, 
where  all  the  law  upon  the  subject  may  be 
found  collected.  There,  an  Englishman,  who 
had  gone  to  Scotland,  and  there  become  do- 
miciied,  had  a  natural  child  by  a  woman  whom 
he  subsequentlv  married,    lie  died,  leaving 

Property  both  in  Scotland  and  in  Englanu. 
iy  the  law  of  Scotland,  a  child  born  before 
wedlock  becomes  legitimate  by  the  subsequent 
marriage  of  the  parents ;  and  on  the  strength 
of  this  law  the  child  claimed  both  properties ; 
but  on  ejectment  brought,  the  Court  of  King's 
Bench  rejected  his  claim,  and  their  decision 
was  affirmed  in  the  House  of  Lords.  See  Doe 
d.  Birttcistle  v.  rardell,  6  B.  &  C.  438.  Dom. 
Proc.  sess.  1830. 

I  mention  this  branch  of  international  law 
for  the  purpose  of  introducing  a  case  of 
great  public  importance,  founded  on  the 
doctrine  of  the  above  case,  and  in  which 
the  claimants  are  considered  as  coming 
within  the  Royal  Marriage  Act.  I  quote  at 
present  from  memory,  and  may  possibly  mis- 
state some  minor  facts.  The  case,  however, 
was  laid  before  the  public  some  few  years  back, 
I  conceive,  as  a  feeler  to  the  opinion  of  the 
people  in  favour  of  the  parties,  and  copies 
may  no  doubt  still  be  obtained.  The  case  was 
this.  One  of  the  Royal  Dukes,  during  his  re- 
sidence abroad,  married  an  English  lady  pri- 
vately, and  there  were  two  children  by  such 
marriage.  The  marriage,  however,  in  this 
country,  was  declared  null  and  void,  he  coming 
Within  the  Royal  Marriage  Act.  The  way  in 
which  this  matter  is  now  before  the  Courts  is 
this :  the  children  have  filed  a  bill  for  perpetu- 
ating the  testimony  of  a  priest  who  married 
the  parties  in  Rome  ;  and  the  grounds  of  their 
ultimate  claim,  on  this  evidence,  is  this :  first, 
that  no  act  of  parliament  can  have  any  inliu- 
encc  beyond  the  British  dominions ;  and,  se- 


condly, supposing  that  such  assertion  covers 
too  much,  still,  it  is  impossible  for  such  act  so 
far  to  interfere  with  the  law  of  intermarriage 
in  a  foreign  country,  as  to  declare  the  issue  of 
such  marriage  to  be  to  all  intents  and  purposes 
illegitimate. 

TTiat  these  children  came  within  the  Royal 
Marriage  Act,  and  could  not  therefore  safely 
marry  at  the  present  day  without  the  requisite 
consent,  was  the  opinion  of  Dr.  Lushington ; 
hut  without  disparaging  the  opinion  of  so 
learned  a  civilian,  it  is  impossible  in  such  a 
question  that  any  individual  opinion  could 
have  any  controul,  when  we  consider  that  the 
case  is  of  that  moment  as  to  be  sufficient  to 
raise  a  question  concerning  it  before  all  the 
branches  of  the  legislature. 

I  think  it  is  more  than  probable  that  Dr. 
Lushington  felt  himself  very  strong  on  the  se- 
cond question,  on  the  authority  of  the  doctrine 
laid  down  in  the  above  decision  in  Vardeirs 
case,  that  a  marriage  may  to  a  certain  extent 
be  valid,  and  at  the  same  time  invalid  for 
some  purposes. — As,  for  instance,  the  Mar- 
riage Act  imposes  a  certain  condition  on 
those,  who,  by  reason  of  their  royal  blood,  may 
come  to  the  throne  ;  and  this  is,  perhaps,  fair 
enough,  that  the  people,  who  are  to  yield 
means  for  the  support  of  such  persons,  should 
have  some  slight  controul  in  return,  as  to  the 
persons  whom  it  is  fitting  such  blood  royal 
should  marry.  The  Law  of  England  says,  by 
whatever  country  or  religion  you  be  married, 
still  our  law  is,  that  only  such  children  as  arc 
bom  in  wedlock  shall  inherit.  Why  not,  then, 
equally  say,  that  as  regards  royalty,  there  shall 
be  a  new  canon  ?  It  does  not,  however,  at  all 
follow,  that  because  we  exclude  the  issue  of  an 
ordinary  marriage  from  the  Crown,  that  thereby 
the  party  may  not  be  competent  to  inherit  land 
io  the  country  where  thai  marriage  took  place, 
and  was  there  valid.  And  this  I  conceive  to  he 
the  full  extent  to  which  the  parties  wish  to 
carrj  their  claim.  To  say  that  we  can  pass  u 
law  which  shall  bind  parties  marrying  in  a  fo- 
reign country,  beyond  the  excluding  them  from 
particular  individual  rights,  would  be  going 
rather  further  than  the  laws  or  feelings  of  that 
other  country  would  admit  of.  As  this  case  is 
likely  to  be  heard  more  of,  we  may  here  leave 
it  for  the  present. 

As  space  will  not  allow  of  this  matter  being 
gone  into  fully,  it  may  be  as  well  to  notice 
shortly  some  other  few  points.  As  rejjards  pub- 
lic or  criminal  matters,  foreign  nations  at  the 
utmost  stand  neutral : — as,  if  a  party  commit 
murder  here,  and  fiy  to  France,  if  application 
be  made  to  the  French  authorities  to  arrest 
such  party,  their  answer  is.  We  cannot  do  it. 
If,  however,  an  officer  be  sent  from  this  coun- 
try, the  matter  is  in  some  slight  degree  alter- 
ed.— ^The  officer  can  have  no  power  to  arrest 
there,  and  of  course  commits  a  trespass  by  so 
doing.  If  the  party  arrested  applies  to  the 
authorities,  they  either  liberate  him,  or  wink  at 
the  matter,  if  they  think  there  is  a  fair  ground 
of  arrest ;  and  on  this  it  of  course  rests  on  the 
natural  powers  of  the  officer  to  drag  him  into 
2  B4 
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the  country  where  the  crime  is  committed. 
This  proceeding  is  not  much  countenanced, 
even  in  France,  except  in  rery  flagrant  cases : 
and  in  America,  1  believe,  they  have  declared 
that  they  will  not  countenance  it  in  any  case. 
The  consequences  are  these :  When  the  pri- 
soner arrives  in  this  country,  he  is  then  within 
reach  of  the  officer's  warrant,  and  if  he  bring 
an  action  of  trespass  against  the  officer,  he  of 
course  may  reply  that  it  was  committed  beyond 
the  jurisdiction  of  the  Courts  in  this  country. 

One  word  on  Conventions.  —  When  two 
countries  are  living  in  amity,  it  is  open  to  them, 
and  it  often  occurs,  that  conventions  are  enter- 
ed  into  between  them,  for  the  purpose  of  set- 
tling claims  which  each  respective  country  may 
have  against  the  other,  or  for  the  purpose  of 
establishing  particular  branches  of  trade,  8ic, ; 
and  under  these,  arrangements  may  be  made 
for  the  subjects  of  each  country  enjoying  cer- 
tain privileges  in  the  opposite  country,  which 
they  could  not  before. 

I  am  not  quite  certain  whether  application 


was  not  made  sometoe  back  to  France,  to 
allow  of  mutual  arrest  of  criminak  m  the  two 
countries.  The  result,  however,  I  am  not 
at  present  aware  of.  Some  informatioa  re- 
garding the  convention  entered  into  between 
this  country  and  France  in  1814,  regarding  the 
claims  of  British  subjects  for  property  confis- 
cated by  the  national  convention  in  1/92,  may 
be  obtained  by  consulting  the  case  of  HiH  v. 
Reardun,  Jacob's  Rep.  84;  2  S.  &  S.  431; 
and  2  Russ.  608 ;  and  also  the  case  of  Ufyd 
V.  Tumbleston,  4  Sim.  290. 

After  perusal  of  the  above  remarks,  it  wiU 
be  seen  that  Mr.  Wellesley's  case  only  varies 
iuelf  from  many  already  noticed,  in  the  circum- 
stances being  rather  more  special.  It  is,  how- 
ever,  worthy  of  notice,  that  France  has  sdtered 
her  code  so  far  as  to  allow  of  (what  in  our 
country  we  call)  bail,  and  also  that  even  upon 
a  judgment  under  a  particular  amount,  a  fo- 
reigner cannot  be  arrested.  This  is  going  a 
little  beyond  our  proposed  liberality  of  abo- 
lishing arrest  for  debt  in  the  first  instance. 

M. 
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king's  bench. 
Clerks'  Names.  To  whom  articled. 

Adams,  Perceval,  Leeds.  Thomas  Townend  Debb,  same  place. 

Adey,  Anthony,  Bridgwater,  Somerset.  Richard  Anstice,  same  place. 

Agar,  Thomas  Stodhart,  1,  Great  Bland  Street,    John  Fitch,  6,  Union  Street,  Southwaik. 

Great  Dover  Road. 
Allsup,  James,  Waltham,  Holy  Cross,  Essex.      Joseph  Jessopp,  same  place. 
Aspinal,  John  Bridge,  Liverpool.  Henry  Byrom,  Liverpool ;  assigned  to  James 

Otley  Watson ,  Liverpool. 
Atkinson,  John  Glenton,  Peterborough.  Thomas  Atkinson,  same  place. 

Barber,  Vaughan,  Serle  Street,  Lincoln's  Inn    John  Barber.  Derby. 
Fields.      *  '  '         ^ 

Bath,  Samuel  Jeffries,  19.  Blackfriar's  Road.     Christopher  Sayers,  Great  Yarmouth. 

Beeching,  Alfred  John,  Tunbridge  Wells.  John  Stone,  the  elder,  same  place. 

Beckington,  Charles,  9,  Bow  Church  Yard.  Henry  Ingledew,  Town  and  County  of  New- 
castle-upon-Tyne ;  assigned  to  Francis  Sey«> 
in  our,  same  place. 

Bell,  William  Errington,  Barnard  Castle,  William  Watson,  same  place. 

Billing,  Charles  Wilcocks,  Plymouth.  Edward  Jago,  same  place. 

Birch,  George,  the  younger,  LongBuckby,    Sommersby  Edwards,  same  place;  assigned  to 
'^  John  Freeman,  Leamington  Priors,  War- 

wick. 


near  Daventry. 
Bkthwayt,  George  Wynter,  Louth,  Lincoln. 


Bramah,  Edward  Henry,  Pimlico. 
Bridgman,  George,  Southampton  Buildings. 

Brooke  Henry,  Doncaster,  York. 


William  Wilson,  late  of  Louth,  deceased ;  as« 
signed  to  Field  Flowers  Goe,  of  Louth 
aforesaid. 

George  Faulkner,  Bedford  Row. 

William  Lamb  Hockin,  Dartmouth ;  assigned 
to  Edward  Dunsterville  Puddicombe,  Fur* 
nival's  Inn. 

Edward  Richardson,  Wetherby,  deceased ;  as- 
signed to  George  Upton,  Boroughbridge, 
and  by  him  assigned  to  Edward  Sbeardown, 
Doncaster. 


Bromehead,  Edmund  Arthur,  Close  of  Lin-    John  May  Bromehead,  same  place,  deceased ; 
coin,  CO.  Lincoln.  assigned  to  John  Nowill,  Bromel 


place. 


iromehead,  same 


Brotvn,  Charles  Joshua,  Leamington  Priors,    William  Francis  Patterson,  same  place* 

Warwick. 
Brown,  Alfred  Hall,  of  Rochdale,  Lancaster.      John  Goate  Fisher,  Great  Yarmouth. 
Brown,  John,  15,  Tavistock  Place,  Tavistock    Edward  Hilliar,  6,  Raymond  Buildings. 

Square. 
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aerkt' Names.  To  whom  erOeled. 

€admaii,  Henry,  Sheffield,  York.  James  WiUoD,  aame  place. 

Carr,  William  ThomaB,  Blackburn,  Lancaster.  Thomas  Carr,  same  place. 

Carter,  William  Edward,  2,  Millman  Street.  William  Shearbum,  Snaith,  York. 

Castle,  Charles,  38,  Sidmouth  Street,  Regent  Edward  Daniel,  Bristol. 
Square 

Chapman,  George  Morrison,  Lower  Tooting.  John  Roger  Rush.  18,  Austin  Friars. 

Chester,  Henry,  the  younger,  3,  Parsonage  Henry  Chester,  the  elder,  same  place. 

Row,  Newington  Butts.  «.  .     ^  *      . 

Chubb,  John,  Bridgewater,  Somerset.  Richard  Anstice,  same  place. 

Clarke,  Thomas  Judkins,  163,    Bishopsgate  Arthur  Clarke,  Bisfaop^gate  Church  Yard,  de- 
Street  without,  ceased;  assigned  to  Thomas  Butts  Tan- 

ouera^  same  place. 

Ckrk,   WiUiam  Henry  Andrew,   3,   King's  Robert  TTiorp,  Alnwick. 

Cockey,  WiUiam  Aldridge,   1,  Serle  Street,    Robert  Abraham,  Ashburton,  Devon. 

Lincoln's  Inn.  a^x,     t-    ^.   v      .  «  n 

Cook.  John,  Scarborough.  Art^.»^  Livett.  Kingston-upon-Hull. 

CoUett.  Charles  Minors,  62,  Chancery  Lane.      WUliam  Dyson,  ChanceryLane  j  assigned  to 

Henry  Parker  Collett,  Chancery  Lane. 
Compign^,  Horatio,  1,  New  Square,  Lincoln's    David  Compigne,  Gosport,  Hante. 

Cooper  Charles  Manchester.  J^^  Makinson,  same  place. 

Cooper!  William' S.,  Kingston-upon-Hull.  Samuel  Scholefidd  (now  Samuel  Lightfoot), 

^  same  place. 

Crafter.  George.  247,  Blackfriar's  Road.  John  Hick  Young,  33,  Blackman  Street,  Bo- 

'         n  »       »  rough. 

Creasey,  Albert  Thomas,  27,  South  Audley  Frederick  Cooper,  Brighton,  Sussex. 

CufS  John  Lomas,  Halesworth,  SuflFolk.        Jo^"^  Cufaude.  Halesworth. 

Dawson,  Richard,  Wrexham,  Denbigh.  Edwin  Wyatt,  St.  Asaph,  Flint. 

Dearden,  George  Kenyon,  Burnley,  Lancaster.    John  M'Connocfaie,  same  place. 
Dent,  William,  1,  Wiffin  Place,  Harleyford    Luke  Minshall,  Bromsgrove,  Worcester;  v»m 
Road,  Vauxhall.  signed  to  Thomas  Holpe  Bower,  46,  Chan* 

eery  Lane. 
Dunn,  William,  65,  Bernard  Street.  John  Clayton,  Newcastle-upon-Tyne. 

Edmonds,  George,  15,  St.   Mary's  Square,    John  Palmer,  Birmingham  and  Coleshill ;  as- 
Birmingham.  signed  to  John  Francis  Dalby,  Birmingham. 

Every,  Richard,  the  younger,    10,  Ampton    Richard  Every,  Exeter. 

Street,  Gray's  Inn  Road. 
Fenwick,   Henry  William,  Newcastle-upon-    Christopher  Fenwick,  same  place. 

Tyne. 
Filliter,  Freeland,  Wareham.  James  Terrell,  Exeter, 

fllliter,  ClaveU,  Wareham,  Dorset.  George  Filliter,  Wareham ;  assigned  to  James 

Terrell,  Exeter. 
Foster,  Edmund,  44,  Queen  Square,  Blooms-    Ebenezer  Foster,  the  younger,  of  Cambridge. 

bury. 
Gibson,  Charles,  64.  Lincoln's  Inn  Fields.  Jasper  Gibson,  Hexham,  Co.  Northumber- 

land. 
Gibson,  TIHlliam  Renshaw,  24.   Providence    John  W.  Ridgway,  Manchester. 

Row,  Finsbury. 
GUbertson,  Issac,  Machynlleth,  Montgomery.    Joseph  Jones,  same  place,  assigned  to  Hugh 

Owen,  same  place. 
Glanrill.  Geo.,  Ottery  St.  Mary,  Devon.  Francis  George  Coleridge,  same  place. 

Goodman,  lUchard  Alfred,  Well  Street,  Hack-    Bartholomew   Goodman,   Grosvenor    Street, 
ney,  Camberwell ;  assigned  to  Samuel  Goodman, 

of  Warnford  Court ;  and  by  him  assigned 
to  Charles  Tomes,  Lincoln's  Inn  Fields, 
Godwin  Benjamin  Charles,  9,    Buckingham    Henry  Godwin,  Winchester. 

Street,  Strand. 
Grange,  Richard,  Charles    Street,   Portland    James  Bamaby  Mills,  Hatton Garden;  assigned 
Terrace,  Regent's  Park.  to  James  Gforen,  Orchard  Street ;  and  by 

him  assigned  to  George  Metcalfe,  Gray's 
Inn. 
Greaves,  Joseph,  7,  Melton  Street,  Euston    Joseph  Parkes,  Great  George  Street,  West* 
Square.  minster ;  assigned  to  Edwin  Wilkins  Field, 

Old  Jewry,  and  by  him  assigned  to  Robert 
Michael  Baxter,  48.  Lincoln's  Inn  Fields. 
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Clerks' Names,  7h  whom  articled. 

Grove,  George  Wilson,  8,  Great  Coram  Street,  Harry  James,  Exeter ;  assiirned  to  Edward  D. 
llussell  Square.  Puddicombe,  Furnival's  Inn. 

Hall,  Thomas,  Bath  Place  Peckham.     '  Thomas  Hanson  Peilc,  Old  Broad  Street. 

Hand,  Frederick  James,  45,  Theobald's  Road.  Thomas  Magnus  Cattlin,  39,  Ely  Place. 

Handley,   Charles,    179,    Tottenham    Court  Thomas  Morris,  Warwick. 

Harding,  John  Legh,  Hough  Parish,  Wybun-  Thomas  Wyndham  Jones,  same  place. 

Harri^  ChwTes,  72,  Broadwall,  Blackfriars.  Benjamin  Whittington,  2,  Dean  Street,  Fini- 

bury  Square. 

Harrison,   Henry    Spencer,    Chorlton-upon-  John  Taylor,  Manchester. 

Medlock,  Lancaster.  *.r^    ,      ,,       .     .       j  n     «r  *_j      m 

Hartinff,  James  Vincent,  24,  Lincoln's  Inn  Charles  Francis  Arundell,   Waterloo  Place; 
p*^^^  assigned  to  Meabura  Tatham,  24,  Lincolu^s 

Inn  Fields. 

Harvey,  Joseph,  St.  Mary's  Sguarc.  Charles  SmaUridge  Gloucester. 

Hildcr,  Edward  Augustus,  16,  Three  Crowti  James  Martin,  Battle,  Sussex. 

nSEdwin.  Boroughbridge,  York.  WUliam  Hirst,  ^e  place.  _ 

Hodgkinson,  Edward,  2.  Doughty  Street.  John  Menscoe  Pearce  10,  St.  Switlun  s  Lane. 

HoUSway.  Stephen.  Bath.  Joseph  Drewe,  Kevnsham,  Somerset. 
Hoops,  Edwin  Chorley.  19,  Wilson  Street,    Matthew  Bloomc,  Leeds. 
Gray's '      "^ 


jray's  Inn  Road. 


Janson.  Frederick  Halsey,  Basinghall  Street.      Richard  Smith,  same  place. 
Jenkins,  Henry,  the  younger,  of  Liverpool.  James  Robinson,  same  place. 

Jones,  Frederick  Robert,  the  younger,  II,    James  C.  Laycock,  Huddersfield. 


Upper  Charies  Street,  Northampton  bquare.  . 

Jones,  John  Harpur,  Nottingham.  William  John  WiUett,  Essex  Street  j  assigned 

*^  to  John  Fox,  Nottingham. 

Kingston,  John,  Carlton  CTiambers,  Regent  Robert  Clarke,  Stockton-upon-Tccs- 

Street. 

Langdon,  William,  the  younger,  Malmsbury,  Thomas  Chubb,  same  place. 

W'ilts.  „r,         r        ^ 

Landor,  Edward  Wilson,  Rugeley,  StaflTord.  Walter  Landor,  same  place.  „^      ,      ^ 

Latimer,    John    Edward,    43,    Southampton  Henry  Moore  Grifl5ths,  6,  Waterloo  Street, 
Buildings.  Birmingham,  assigned  to  Campbell  Wright 

Hobson,  Raymond  Buildings. 

Leman,  George,  York.  Robert  Henry  Anderson,  York  5  assigned  to 


Lewis,  John  Prothero,  28,  Northumberland    Charles  Bishop,  of  Llandovery;  assigned  to 
Street,  Strand.  Nathaniel    Hollingsworth,    24.     Catcaton 


William  Smith,  the  younger,  York. 
'    p,  of  Lland 
iel    . 
Street. 


Liddell,  William,  6,   Frederick's  Place,  Old    Charies  HenryPhiUxps.  Kingston-upon-Hull? 

Jewry.  assigned  to  Thomas  Frederick  Maples,  Fre- 

derick's Phice. 
Lingwood,  Robert  S.   13,  Middlesex  Place,    Messrs.  Isaacson,  Mildenhall ;  now  with  Robert 

New  Road.  Walters,  Esq.  Lincoln's  Inn  Fields,  Ban. 

rister-at-law. 
Lloyd,  Henry,  50,  Judd  Street,  Brunswick    Wdluun  Preece,  Leominster,  Hereford^ 

Square. 
Lock,  Henry,  7,    St.  Thomas    Street,  East    Thomas  Gould  Read,  late  of  Dorcheater,  de« 

Southwark.  ceased. 

[^To  ife  continued'^. 


SUPERIOR  COURTS. 


tSiitt  €innttJXax'i  Court. 

PURCHASE  WITH  TRV8T  MONET.-^LIEN. 

The  vendor  of  an  estate,  knowing  that  the 
piurchase-money  was  a  trust,  acknowledged, 
by  the  usual  endorsement  on  the  convey- 
ance, the  receipt  of  the  whole  purchase 
money;  but,  by  an  arrangement  with  the 


acting  trustee,  he  allowed  him  to  retain  part 

thereof  ut  intertat,  and  kept  possession  of 

the  estate  at  a  certain  rent,  under  promise 

of  a  lensefrom  Me  cestui  que  trust:  Hfld, 

that  the  vendor  has  no  lien  on  the  estate  for 

the  balance  of  the  purchase  money  as  against 

the  cestui  que  trust. 

This  suit  was  instituted  by  the  veudor  of  an 

estate  for  1 1,000/.,  for  the  purpose  of  obtaining 

a  declaration  of  the  Court  of  his  right  of  Uen 
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on  tke  estate  for  2000/.»  the  unpaid  balance  of 
tbe  purchase-monev.  Certain  stock  stood  in 
the  name  of  Lord  Berwick,  Mr.  Western  (bow 
Lord  Western),  and  Mr.  Edward  Wakefield, 
upon  trust  to  sell  out  the  same,  and  vest  it  in 
the  most  beneficial  manner  in  freehold  land, 
and  to  settle  and  assure  such  land  to  Edward 
Gibbon  Wakefield  for  life,  remainder  to  the 
children  of  his  marriage  with  his  then  intended 
wife.  Edward  Gibbon  Wakefield  was  the  son 
of  Edward  Wakefield,  who  was  the  acting* 
trustee,  and  who,  in  negociatin^  the  purchase 
of  the  plaintiflf 's  estate  with  the  trust  money, 
retained  part  of  it  at  interest,  according  to  an 
arrangement  with  the  vendor;  and  the  question 
was,  whether  the  vendor  has  a/iVn  on  the  estate 
for  the  sum  so  retained. 

That  question  was  argued  for  several  days 
by  the  Solicilor  Genera!  and  Mr.  fTood,  for 
the  plaintiflf;  Mr.  Jacob  and  Mr.  Romilly^  for 
Lord  Western ;  Mr.  Tennant,  for  Lord  Ber- 
wick ;  Mr.  fFakefield,  Mr.  Koe,  and  Mr.  Bel- 
lush,  for  Edward  Gibbon  Wakefield  and  his 
children  ;  and  by  Mr.  Knight,  Mr.  Kindertlev, 
and  Mr.  A'.  Parker,  for  incumbrancers  on  ^fr. 
Edward  Gibbon  Wakefield's  interest  in  the 
estate.  Edward  Wakefield  did  not  appear  to 
the  suit. 

His  Honor  the  Hce  Chancellor. -^E.G.Wtike- 
field  was  virtually  entitled  to  a  sum  of  money, 
to  be  laid  out  in  land,  which  was  to  be  settled 
on  himself  for  life,  with  the  usual  remainders 
to  his  children.  E.  W*akefield,  his  father,  with 
Lord  Western  and  Lord  Berwick,  being  the 
trustees  of.  this  money,  contracted  with  Mr. 
White,  now  deceased^  the  father  of  the  plain- 
iiSf,  for  the  purchase  of  an  estate  for  11,050/. 
It  was  distinctly  in  evidence  from  the  corres- 
pondence, that  Mr*  White's  solicitor  was  aware 
the  purchase- money  was  trust-money.  It  ap- 
peared  that  Edwara  Wakefield  enteied  into  an 
arrangement  on  the  part  of  Edward  Gibbon 
Wakefield,  that  White,  the  vendor,  should 
have  a  lease  of  the  estate  for  twelve  years,  at 
four  hundred  pounds  a-year.  In  the  course 
of  managing  the  completion  of  the  purchase, 
there  had  l^en  an  application  of  a  pressing 
nature  for  an  immediate  sale  of  the  stock,  out 
of  which  the  purchase- money  was  to  be  paid, 
at  a  time  when  the  vendor  was  not  actually 
ready  to  complete  the  purchase.  This  gave 
rise  to  a  transaction  of  a  peculiar  nature.  On 
the  18th  August,  1921,  an  account  was  settled 
between  White  of  the  one  part,  and  E.Wake- 
field of  the  other,  which  takes  notice  of  monies 
already  paid  to  White,  and  of  a  loss  incurred  by 
the  safe  of  the  stock  already  mentioned,  and  it 
ends  with  an  item  to  this  efllect: — *'  By  amount 
retained,  2000/.,  until  the  remaining  signa- 
tures are  obtained,  and  until  certain  attested 
copies  of  deeds  are  delivered,  and  lease  exe- 
cuted, and  other  legal  matters  are  completed; 
which  balance  shall  carry  interest  after  the  rate 
of  ^/.  per  cent.,  provided  Mr.  White  gives  two 
months'  notice  for  payment  of  said  2000/." 
The  deed  of  conveyance  from  White  to  the 
trustees  bore  the  same  date,  and  had  the  usud 
receipt  indorsed  for  payincut  of  the  purchase- 
money  in  full.    Now,  if  there  were  any  doubt 


of  the  nature  of  the  transaction,  upon  the  face 
of  this  account,  tbe  correspondence  shews  that 
it  was  a  transaction  by  means  of  which  White 
agreed  that  the  money  should  remain  in  Ed-, 
ward  Wakefield's  han  Js  at  interest,  with  a  spe- 
cial proviso  as  to  its  payment.  It  did,  there- 
fore, appear  to  him  that  this  transaction  was 
one  which  made  this  case  essentially  different 
fromsthe  common  cases  where,  for  the  con^ 
venience  of  the  purchaser,  or  by  reason  of  Ids 
misconduct,  it  happens  that  an  estate  is  con- 
veyed,  without  payment  of  the  purchase-money; 
because,  if  White  knew  that  the  purchasers 
were  trustees,  he  ought  to  have  taken  care  that 
no  arrangement  should  have  been  made  but 
one  which  should  leave  himself  and  all  persons 
interested  under  the  trust  in  the  situation  they 
ought  to  have  been  in,  had  the  purchase-money 
not  been  paid.  The  money  should  have  been 
safe,  and  forthcoming.  But  the  transaction 
was  of  a  totally  different  character,  and  the 
money  was  yirtuallv  placed  under  the  control 
of  Edward  Wakefield.  If  White  did  so  deal 
with  one  of  the  trustees,  without  the  concur^ 
Fence  of  the  others,  he  cannot  be  heard  to  say 
against  them  and  the  cestui  que  trutti  tJid  their 
incumbrancers,  that  he  has  a  right  to  consider 
the  estate  as  virtually  mortgaged  to  him  for  his 
unpaid  purchase-money.  The  essence  of  his 
chum  altogether  fiedls.  Suppose  it  were  other- 
wise: suppose  that  he  had  this  lien:  then,  if  the 
incumbrancers  had  no  actual  notice  of  this  Hen^ 
the  question  would  arise  whether  they  were 
bound ;  because,  as  it  was  said,  their  trustees 
had  notice  that  White  was  tenant  in  possession 
of  the  estate.  But  if  White  had  declared  in 
the  most  solemn  manner  to  all  the  world,  as 
he  actually  did  by  his  receipt  endorsed,  that 
he  had  received  all  the  purchase-money,  no 
man  could  be  expected  to  make  any  enquiry  of 
him.  The  case,  therefore,  totally  laib  as 
agunst  them ;  this  was  not  a  case,  consequent- 
ly, in  which  aiiOiurt  of  Equity  could  recognize 
this  lien,  and  the  bill  must  be  dismissed  with 

CMtS* 

fFkite  y.  fFakeJield  and  oikers,  at  Westmin* 
tter.  May  7th,  9th,  11th,  and  June  Ist,  1835. 


Cfd^qmt  at  SlfoiT. 

TRB8PA88. — WONSUIT.*— 6UG0BBT10N   ON  TBI 
RBCOmD.— TUBBLB  COSTS. 

fn  «n  action  o/treipauy  for  an  aUeged  in* 
jury  done  to  a  utail,  tke  plaintiff  wae  non^ 
suited,  and  treble  eoete  were  tkereupon 
allowed  to  tke  defendant  by  tke  master.   A 
rule  was  obtained  to  review  tke  master's 
taxation,  on  tke  ground  tkat  a  suggestion 
skould  kave  been  entered  on  tke  record  for 
treble  costs.    Cause  ktmng  been  skewn, 
tke  Court  discharged  tke  rule. 
In  an  action  of  trespass,  brought  for  an  in- 
jury done  to  a  wall,  the  defendant  pleaded 
that  it  was  a  party  wall,  and  justified  under 
the  Building  Act.    The  plaintiff  declared  ia 
trespass,  instead  of  case,  and  he  was  in  conse- 
quence nonsuited,  and  treble  costs  were  taxed 
to  the  defendant  by  the  master. 
A  rule  niii  was  then  obtained  to  shew  cause 
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fwhy  Ibe  taxation  should  not  be  reviewed,  on 
the  ground  that  no  suggestion  was  entered  on 
the  roll  to  shew  that  the  defendant  ivas  entitled 
to  treble  costs. 

Cause  was  now  shewn,  when  it  was  con- 
tended, that  it  was  not  customary  to  enter  the 
suggestion,  except  after  verdict  given.  Be- 
sides, as  it  was  admitted  the  defendant  was 
entitled  to  treble  costs,  and  it  was  not  shewn 
that  judgment  was  signed,  the  suggestion 
might  be  put  upon  the  roll  any  time  before  it 
was  completed.  A  case  was  cited,  where  the 
certificate  of  the  Judge  before  whom  the 
cause  was  tried,  allowmg  treble  costs,  was 
permitted  to  be  entered  upon  the  record,  even 
after  error  brought.  So  also  in  another  case, 
the  Court  was  authorized  to  make  such  entry 
upon  the  postea  as  would  authorize  the  Court 
to  allow  costs,  if  the  jury  had  omitted  to  find 
them.  The  act  gave  the  defendant  power  to 
recover  treble  costs  in  the  suit,  by  such  remedy 
as  was  usual  in  other  cases  by  law.  Some 
cases  might  exist  where  it  would  be  right  to 
make  an  application  to  the  Court  to  allow  the 
treble  costs;  but  in  the  present  case,  where 
there  was  no  doubt  that  the  defendant  was 
justly  entitled  to  them,  no  suggestion  was  ne- 
cessary. The  words  of  a  former  act  were 
nearly  the  same  as  those  before  cited,  and 
gave  the  defendant  authority  to  recover  double 
costs  of  suit,  on  a  nonsuit,  or  verdict  for  him  ; 
and  costs  had  been  taxed  in  the  usual  way 
under  that  act,  without  any  suggestion  being 
entered. 

In  support  of  the  rule,  it  was  submitted, 
that  there  appeared  nothing  on  the  record  to 
shew  that  any  more  than  the  common  costs  in 
a  nonsuit  should  have  been  taxed.  It  had 
been  decided  in  many  cases,  that  the  defendant 
was  too  late  to  enter  a  suggestion  after  judg- 
ment finally  signed.  The  form  of  judgment 
was  merely  for  so  much  costs  sustuned ;  and 
it  could  not  be  said  that  treble  costs  had  been 
sustained.  In  a  former  case,  the  Court  had 
directed  a  suggestion  to  be  entered,  under 
circumstances  similar  to  the  present ;  and  no 
supposition  there  existed  that  the  defendant 
could  have  treble  costs  without  a  suggestion. 

The  Couri  said,  that  final  judgment  had  not 
yet  been  signed,  and  if  it  were  finally  entered 
up  %vithout  a  suggestion,  the  plaintiff  might 
take  advanti^e  of  it.  The  defendant  appeared 
to  be  justly  entitled  to  the  treble  costs,  and 
the  master  was  therefore  right  in  taxing  them. 
It  was  at  present  unnecessary  to  decide  as  to 
the  entry  of  a  suggestion ;  but  in  some  cases 
such  an  entry  appeared  to  be  required;  as, 
for  instance,  where  the  object  was  to  deprive 
the  plaintiff  of  his  costs,  when  some  reason 
must  be  shewn  why  they  should  be  disallowed. 
In  the  present  case,  the  defendant  was  fully 
entitled  to  treble  costs  under  the  net;  and 
nothing  to  entitle  him  to  treble  costs  would 
appear  upon  the  record,  unless  he  entered  his 
jadgment  for  them. 

Rule  discharged.— ;r^/^  v.  Ody,  £.  T.  1835. 
Excheq. 


NOTICE  OF  RENDER. — ASSIGNMENT  OF  BAIL- 
BOND. — PROCEEDINGS  TAKEN. 

jy  notice  of  render  shall  have  been  given  to 

the  plaintiff's  attorney,  no  notice  bf  bail 

however  being  served,  and  no  entry  of  the 

render  being  found,  and  he  shall  take  an 

(itsignment  of  the  baiUtond  and  commence 

proceedings,    such   proceedings    will   be 

deemed  irregular. 

This  was  an  action  on  a  bail-bond,  brought 

by  the  plaintifi'  in  his  capacity  of  assignee  to  a 

late  sherifi*;  and  a  rule  had  been  obtained  for 

staying  all  proceedings  on  payment  of  costs  of 

the  assignment. 

Cause  was  now  shewn,  when  it  was  submitted 
that  the  affidavit  on  which  the  rule  w^as  obtained 
was  improperly  headed.  The  proper  title  of 
the  cause  was  "  John  Short,  assig^nee  of  J.  H. 
Esquire,  and  of  T.  W.,  Esquire,  sheriff,'^  &c. 
while  in  the  affidavit  the  word  **  Esquire"  was 
omitted  in  both  instances.  Besides,  the  pro- 
ceedings in  the  case  were  irregular,  as  shewn 
in  the  affidavits.  The  last  day  for  putting  in 
bail  was  passed  over,  and  on  the  next  day 
notice  of  render  to  the  Fleet  was  given,  an^ 
the  defendant  rendered  accordingly.  Such 
notice,  however,  should  have  been  for  a  render 
to  the  sheriff*,  and  on  the  defendant's  render- 
ing, notice  of  special  bdl,  which  was  put  in, 
should  also  have  been  given.  The  pluntiff's 
attorney  was,  however,  ignorant  of  this  last 
fact ;  and  it  was  now  sworn  that  the  books  had 
been  examined,  and  no  entry  could  be  found. 

In  support  of  the  rule,  it  was  stated,  that 
although  the  first  notice  of  render  to  the  Fleet 
was  irregular,  yet  a  subsequent  notice  was 
served,  pointing  out  the  error  in  the  previous 
instance,  and  informing  the  pluntiff  of  the 
defendant's  intention  to  surrender  to  the 
sheriff.  The  bail  was  merely  given  for  the 
purpose  of  rendering  the  defendant ;  and  after 
notice  of  render  had  been  given,  an  assignment 
of  the  bail-bond  was  irregular.  It  had  been 
held  that  where  bail  was  put  in,  merely  for  the 
purpose  of  a  render,  it  was  unnecessary  to  give 
notice ;  and  it  was  also  irregular,  according  to 
a  case  cited,  to  sue  out  process  on  a  bail-bond, 
although  the  same  shall  have  been  forfeited, 
and  an  assignment  written  for  before  a  justi- 
fication, after  the  rule  for  the  allowance  of 
bail  has  been  served. 

The  Court  ufade  the  rule  absolute. — Shorty 
assignee,  v.  Doyle,  T.  T.  1835.    Excheq. 

ASSAULT  AND  BATTERY.  —  MASTER  AND  AP- 
PRENTICE. —  EXCESSIVE  PUNISHMENT.  — 
PLEA,  RIGHT  TO  CHASTISE. — REPLICATION, 
DE  INJURIA. 

In  an  action  fir  assault  and  battery,  where 
the  defendant  was  the  master  of  the  plain^ 
tiff,  and  pleaded  just  and  moderate  correct 
tion,  and  the  replication  teas  de  injuria; 
the  jury  found  that  the  correction  tras  ^jt- 
cessive,  and  gave  a  verdict  for  the  plaintiff. 
The  Court  held  that  the  question  of  ea^e^s 
did  not  arise  on  that  issue,  and  granted  a 
new  trial. 

I     This  was  an  action  in  trespass  for  assault 
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and  battery.  'Hie  defendant  in  his  plea  pleaded, 
first,  not  guilty ;  and  secondly,  that  at  the  time 
the  assault  was  alleged  to  haTe  been  committed, 
the  plaintiff  was  in  his  service  as  an  apprentice, 
and  conducted  himself  saucily,  whereupon  he 
moderately  corrected  him ;  and  this  he  was 
ready  to  Verify.  The  plaintiff  replied,  as  to 
the  first  plea,  similiter,  and  furthermore  alleged 
that  the  assault  was  committed  by  the  defend- 
ant of  his  own  wrong,  and  without  the  cause 
by  him  assigned ;  and  of  this  he  put  himself 
upon  the  country.  At  the  trial  of  the  cause 
a  rerdict  xwba  given  for  the  plaintiff  with  one 
shilUng  damages.  The  jury  finding  that  the  as- 
sault alleged  was  given  by  way  of  correction, 
retumud  a  verdict  on  the  ground  of  dis-pro- 
portionate  punishment.  On  this  a  rule  nisi 
was  obtain^  for  entering  a  verdict  for  the 
defendant,  or  for  a  new  trial,  on  the  ground 
that  excess  could  not  be  given  in  evidence  on 
the  issue. 

Cause  was  now  shewn,  when  it  was  contended, 
that  the  plea  was  not  proved,  as  the  jury  found 
that  the  punishment  was  disproportionate,  and 
as  the  plea  de  injuria  put  in  issue  all  facts  stated 
in  the  plea,  the  fiict  of  moderate  correction 
must  he  put  in  issue.  The  replication,  at  any 
rate,  must  be  held  to  be  good  after  verdict 
given ;  for  in  a  case  cited  it  was  held,  in  assault 
and  battery,  where  the  defendant  pleaded  that 
the  plaintiff  neglected  his  duty,  in  consequence 
of  which  he  moderately  chastised  him,  and  the 
replication  was  that  the  correction  was  not 
moderate,  although  that  was  an  informal  tra- 
verse and  involved  the  chastisement  rather  than 
the  manner  of  doing  it,  yet  after  verdict  found, 
it  was  good,  as  the  jury  had  found  that  the 
correction  was  excessive.  In  a  latter  case  it 
was  also  held,  that  the  question  of  excess  was 
put  in  issue,  until  the  material  allegations  in 
the  plea  were  all  proved,  and  evidence  of  facts 
consistent  with  the  declaration  might  be  given 
under  tie  injuria.  So  also  it  had  been  held  in 
an  action  where  the  defendant  pleaded  son 
assauii  demesne,  if  it  was  proved  that  more  than 
necessary  violence  had  been  used  he  could  not 
justify  under  that  plea.  In  another  case  also, 
where  the  declaration  alleged  the  imprison- 
ment and  assault  of  the  plaintiff,  the  defendant 
in  his  plea  stated  that  the  plaintiff  was  in  custody 
under  process,  and  that  whilst  so  confined  he 
became  violent,  and  would  have  escaped  but  for 
the  commission  of  the  assault  complained  of. 
The  Court  there  said,  that  the  plea  of  the  de- 
fendant was  good,  if  sufficiently  proved ;  and  it 
was  necessary  to  allege  the  misconduct  of  the 
plaintiff  to  justify  the  assault :  as  there  was 
not  good  proof  however  of  the  justification,  a 
verdict  was  given  for  the  plaintiff.  So  in  the 
present  case,  the  latter  part  of  the  plea  was 
disproved,  and  the  plaintiff  was  in  consequence 
entitled  to  a  verdict. 

The  Court  immediately  made  the  nile  abso- 
lute for  a  new  trial,  and  observed,  that  the 
replication  de  injuria  only  put  in  issue  the 
cause  of  correction  stated  in  the  plea.  The 
plaintiff  therefore,  instead  of  replying  He  injuriu, 
should  have  admitted  the  power  of  the  defend- 
ant to  chastise  him^  and  should  have  new  as- 


signed the  excess^  which  woald  have  tbe  ^fi?ct 
of  raising  the  real  question  in  dispute^  ) 

Rule  absolute  for  a  new  trial .-^PtfAn  v« 
fl^tfr</,T.T.  1835.    Excheq. 


ACTION  ON  THE  CASE. — REASONABLE  NOTSCB 
TO  DEPENDANT  TO  ADMIT  DOCUMENTS. — 
COSTS. — ATTORNEY  AND  AGENT. — ^ATTOR* 
NET  AND  CLIENT. 

In  an  action  on  the  case,  proof  of  certain  dom 
cuments  in  the  plaintijf*s  cause  became  ne^ 
cessartf.  The  defendan t's  agent  in  London^ 
on  being  applied  to,  four  days  before  the( 
commission-day  at  Netccastie-upon^Tyne, 
re/used  to  admit  the  documents,  on  thegrounif 
that  the  application  came  toolate,as  he  had  no 
opportunity  to  communicate  with  the  defendm 
ant,  1\do  days  subsequently ^  a  similar  appli^ 
cation  was  made,  which  he  again  refiued, 
and  sent  of  the  briefs  in  the  cause  on  the 
same  night.  After  the  trial  of  the  cause, 
the  master  refused  to  allow  the  costs  of 
proof  of  the  documents.  On  a  rule  nisi, 
the  master's  tao'ation  ordered  to  be  re* 
viewed. 

An  action  on  the  case  was  brought  for  run-> 
ning  down  a  ship.  The  defendant  pleaded 
on  the  26th  of  Januarv;  and  issue  having  been 
joined,  notice  «of  trial  was  given  on  the  21st 
of  February.  On  the  28th  of  the  same  month, 
the  plaintitl's  attorney  served  upon  the  defend- 
ant's attorney's  agent  in  London  a  notice  to 
admit  certain  documents  necessary  for  the 
success  of  the  plaintiff's  6iU8e,  an  inspection 
of  which  on  the  same  day  was  offered.  No 
attention  was  paid  to  this,  but  on  a  second 
notice  being  served  on  the  2nd  of  March,  the 
defendant's  agent  refused  to  admit  the  docu- 
ments, giving  as  his  reason  that  it  was  too  late 
to  make  the  application.  A  summons  was 
taken  out  for  the  next  day,  but  no  attention 
was  paid  to  it.  The  commission-day  was  on 
the  4th  of  March,  but  the  trial  did  not  come 
on  until  the  7th.  It  was  then  tried  at  New- 
castle-upon-Tyne, and  the  plaintiff  obtuned  a 
verdict.  The  master,  in  taxing  costs,  refused 
to  grant  the  expenses  of  a  witness  called  to 
prove  the  document  alluded  to.  A  rule  nisi 
was  then  obtained  to  review  the  master's  tax- 
ation, against  which  cause  was  now  shewn. 

It  was  stated,  that  the  defendant's  attorney 
lived  at  Harwich,  and  that  his  London  ^ent 
was  entrusted  to  make  out  the  briefs.  They 
wtre  nearly  drawn  at  the  time  the  first  notice 
was  served,  on  the  28th  of  February,  and  were 
transmitted  on  the  2nd  of  March  by  the  mail, 
before  the  documents  were  brought  to  be  in- 
spected. It  was  now  contended,  that  under 
these  circumstances  the  notice  was  not  given 
in  reasonable  time.  The  agent  should  have  had 
more  opportunity  to  inspect  the  documents, 
and  time  should  have  been  allowed  for  him  to 
communicate  with  the  plaintiff's  attorney. 
The  master  therefore  was  quite  right  in  refus- 
ing to  allow  the  expenses  of  the  witness  in 
question. 
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In  support  of  the  rule  it  waa  urged,  that 
there  was  no  suggestion  on  the  part  of  the 
defendant,  that  the  admission  of  the  docu- 
ments would  have  been  a  matter  of  inconveni- 
ence. It  was  quite  evident  that  the  London 
agent  must  have  known  whether  it  was  lit  to 
admit  the  documents  or  not,  as  he  had  to  pre- 
pare the  briefs,  and  generally  to  manage  the 
case.  The  question  was,  whether  the  notice 
given  was  not  sufficient,  and  whether  the  fact 
of  the  documents  having  been  submitted  to 
the  defendant's  agent  for  inspection,  did  not 
entitle  the  pliuntiff  to  his  costs  for  proving  the 
copies  of  the  instruments. 

The  Court  was  of  opinion,  that  the  master's 
taxation  ought  to  be  reviewed. 

Rule  absolute.— Tj/mi  v.  BlUingiley,  T.  T. 
1835.    Excheq. 


WRIT  OF  FI.  FA..— NO  EFFECTS. — ^WKIT  OF  CA. 
8A. — sheriff's    return  to   FI.  FA. 

A  writ  of  fi.  fa.  having  been  iuued,  a  state- 
ment  was  made  to  the  plaintiff  bp  the 
sheriffs  officers  that  there  were  no  effects. 
A  ca.  sa.  teas  in  consequence  sent.  The 
officer^s  statement  was  afterwards  found  to 
be  untrue^  and  the  fi.  fa.  was  m  consequence 
ordered  to  be  pui  in  force.  Neld,  that  the 
ca.  sa.  did  not  preclude  the  plaintiff  from 
his  right  to  the  return  to  the  fi.  fa. 

In  this  case  it  appeared  that  a  writ  oifi.fa. 
had  issued,  and  was  lodged  in  the  hands  of  a 
sheriff's  officer.  A  letter  was  subsequentW  re- 
ceived from  the  officer,  stating  that  the  derend- 
ant  had  no  goods,  and  was  only  a  lodger;  and 
upon  this  information,  a  writ  of  ca.  sa.  was  is- 
sued. The  facts  stated  in  the  officer's  letter 
were  afterwards  found  to  be  untrue,  and  a 
communication  to  that  effect  was  forwarded  to 
him.  Directions  at  the  same  time  were  also 
given,  that  unless  the  writ  of  ca,  sa.  had  been 
put  into  execution,  the  goods  should  be 
seized;  and  a  side-bar  rule  was  obtained, 
for  a  return  to  the  writ  of /J.  fa.  The  Court 
however  also  subsequently  granted  to  the 
sheriff  a  rule  nisi  to  set  aside  the  sidebar  rule, 
in  answer  to  which,  affidavits  were  now  put  in, 
endeavouring  to  shew  that  there  was  a  collusion 
between  the  sheriff^s  officer  and  the  defendant, 
and  that  the  representations  made  by  the  for- 
mer iQ  his  letter  to  the  plaintiff,  were  wilfully 
falsified.  In  support  of  this  it  was  alleged, 
that  the  officer  had,  on  a  former  occasion, 
seized  some  goods  belonging  to  the  defend- 
ant, which  however,  on  the  execution  being 
compromised,  he  had  again  delivered  up.  In- 
dependently of  the  collusion,  however,  it  was 
also  contended,  that  the  issuing  the  writ  of  ca. 
sa.  did  not  necessarily  affect  the  former  writ ; 
and  in  support  of  this,  a  case  was  cited  where 
^e  Court  had  held,  that  a  plaintiff  might  sue 
out  both  processes  at  once,  either  of  which  he 
might  use ;  but  by  putting  theyf ./?/.  in  execUf- 
tion  first,  he  could  not  use  the  other  process 
until  a  return  shall  have  been  made  to  that 
writ.    A  plaintiff  might  however,  omit  to  use  | 


the  fi./b,^  and  might  put  in  force  a  ca.  sa.  be- 
fore the  fi.  fa.  was  returnable.  In  another 
case  It  was  also  held,  that  both  writs  might  be 
issued  together,  and  either  might  be  put  into 
execution.  In  the  present  case,  the  officer 
had  the  f  .fa.  for  a  considerable  period  before 
the  ca.  sa.  issued,  and  if  he  was  guilty  of 
breach  of  duty  in  neglectmgto  put  the  writ  in 
force,  the  sheriff  was  answerable.  No  authority 
could  be  adduced  to  shew  that  one  writ  super- 
sedes the  other,  and  as  there  was  no  express 
countermand  of  the  first,  the  sheriff  was  not 
relieved  from  his  duty  on  both,  and  should 
have  put  that  in  force  which  would  have  been 
most  to  the  plaintiff's  advantage. 

In  support  of  the  rule  it  was  urged,  that  the 
cases  cited  of  the  concurrent  writs,  did  noc 
meet  the  present  case.  The  officer  hAd  no 
opportunity  of  executing  the  JS.  fa.,  for  imme- 
diatelv  on  the  receipt  of  his  letter  by  the 
plaintiff,  the  ca.  sa.  was  lodged  with  the  she- 
riff's deputy.  Under  such  circumstances,  the 
ca.  sa.  had  the  effect  of  countermanding  the 
former  writ,  unless  the  contrary  was  distinctly 
pointed  out.  Otherwise,  the  sheriff  would  be 
in  this  predicament,  that,  supposing  the  de- 
fendant was  in  the  custody  of  any  officer  of 
the  sheriff,  he  would  also  be  in  the  custody  of 
the  sheriff  on  the  action  in  which  the  writ  was 
lodged.  In  a  case  cited,  a  writ  of  ca.  sa.  was 
issued  on  the  action  against  a  defendant,  with 
directions  that  it  should  not  be  put  in  force 
unless  he  was  in  custody  on  any  previous  writ. 
The  defendant  was  found  to  be  in  custody, 
but,  as  it  turned  out,  illegally :  and  the  sheriff 
considering  the  ca.  sa.  as  a  detainer,  kept  him 
in  custody,  although  he  should  have  been  dis- 
charged. On  an  application  by  the  defendant 
for  his  discharge,  the  Court  told  him,  that  he 
was  properly  in  custody,  and  refused  to  dis« 
charge  him,  observing,  that  the  writ  of  ca.  sa. 
attached  from  the  period  the  defendant  was 
originally  in  custody,  although  it  was  at  the 
suit  of  another.  80,  in  the  present  instance, 
the  defendant  might  be  in  custody  on  the  ca. 
sa,  and  his  goods  ought  not  therefore  to  be 
taken  on  the  othtr  writ. 

The  Court  discharged  the  rule,  with  costs,^ 
observing,  that  it  was  evidently  the  duty  of 
the  sheriff's  officer  to  have  seized  the  goods 
wherever  he  could  find  them,,  so  long  as  the/. 
fa.  ran,  or  he  might  have  put  whichever  of 
the  writs  he  thought  most  advantageous  to  the 
plaintiff  into  execution.  It  was  unnecessary 
now  to  determine  whether  the  ca.  sa.  acted  as 
a  supersedeoM  to  the/,  fa. ;  but  even  if  it  had 
been  so,  some  time  had  elapsed,  during  which 
it  appeared  the  /S.  fa.  should  have  been  exe- 
cuted, and  the  plaintiff  should  have  an  oppor* 
tunity  of  trying  the  question,  which  he  could 
not  have  without  a  return  to  the  d.  fa. 

Rule  discharged  with  costs. — Smith  v.  John* 
son,  T.  T.  1835.    Excheq. 


Notes  of  the  Week. ^  Answers  to  Queries. 
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NOTES  OP  THE  WEEK. 

The  session  of  parliament  has  at  length 
closed,  having  been  prorogued  on  the  10th 
instant.  The  result  of  the  last  week's  de- 
liberations i^  stated  in  the  following  lists. 
The  most  important  measure  of  the  sesaion, 
both  in  a  general  and  professional  point  of 
view,  is  the  Municipal  Corporation  Bill. 
The  Houses  of  Parliament  have  been  en- 
gaged in  the  discussion  of  its  clauses  until  a 
later  period  of  the  year  than  has  ever  oc- 
curred on  any  other  occasion,  except  that  of 
^the  Reform  BiU,  when  first  introduced. 

The  following  Bills,  which  have  received 
the  Royal  Assent,  are  of  more  or  less  im- 
portance to  the  profession :  viz.  Highways, 
Illegal  Securities,  Certiorari,  Bankruptcy 
Funds,  Letters  Patent,  Oaths  Abolition, 
Tithes  Recovery,  and  Contempts  in  Equity 
(Ireland) .  These  we  shall  bring  to  the  no- 
tice of  our  readers  in  due  course. 

Many  most  important  BUls  for  altering 
the  Law  have  been  postponed  till  the  next 
Session,— particularly  the  following:  Im- 
prisonment for  Debt,  Wills  and  Executors, 
Prisoners'  Counsel,  Copyholds  Enfranchise- 
ment, Law  of  Tenure  and  Escheat,  Eccle- 
siastical Courts^  Church  Reform,  Education 
and  Charities,  Dissenters'  Marriages,  Law 
of  Libel,  Poor  Laws,  Parochial  Registra- 
tion. 

The  following  is  the  list  of  the  past  week. 

BOTAL  ASSENTS. 

9th  September,  1S35. 
Municipal  Corporations. 
Stamps  and  Taxes. 
Tithes*  Recovery. 
Tithe  on  Turnips. 
Cruelty  to  Animals. 
Workhouse  Property. 
Publication  of  Lectures. 
Oaths  Abolition  Amendment. 
Weights  and  Measures. 

lOth  September,  1835. 
Capital  Punishments. 
Abolishing  useless  Offices. 
Letters  Patent. 

HOUSE  OF  LORDS. 

Biils  passed. 
Stamps  and  Taxes. 
Abolishing  useless  Offices. 
Postponed* 
Residence  of  Clergy. 
Pluralities  Prevention. 
Ecclesiastical  Jurisdictions. 
Wills  Execution. 
Executors. 

Education  &  Charities. 
Church  of  Ireland. 
Marriage  Law  amending* 


BOUSB  OF  COMMONS. 

Bills  postponed. 
Iaw  of  Tenure. 
Law  of  Escheat. 
Registration  of  Births^  &c. 
Law  of  Libel. 
Parish  Vestries. 
Copyholds  Enfranchisement. 
Registration  of  Voters. 
County  Coroners. 
Durham  Court  of  Pleas* 
Dissenters'  Marriages. 

For  the  other  Bills  passed  or  postponed, 
see  the  lists  in  the  previous  Numbers. 


ANSWERS  TO  QUERIES. 


MjOo  at  ^^ofttts  anlr  Contit]fanctni|. 

APPORTIONMENT  ACT. — ^ANNUITT.  •  P.  288. 

The  act  of  4  W.  4,  c.  22,  is  clearly  jVfMr^w- 
the  Mfy.  After  setting  forUi,  iu  the  preamble 
of  the  act,  the  evils  arising  from  the  then 
existtDf^  law  of  apportionment,  the  2d  section 
provides  for  ^e  more  equitable  apportionment 
of  reuts-char/re,  and  other  rents,  annuities, 
pensions,  dividends,  &c.,  made  payable  or 
coming  due  at  fixed  periods,  under  any  instru- 
ment that  shall  he  executed  after  the  passing 
of  the  act;  or,  being  a  will  or  testamentary 
appointment,  ihat  shall  come  into  operation 
after  the  posting  of  the  act.  It  is  difficult  to 
conceive  by  what  ingenious  process  of  con- 
struction of  these  words,  it  can  be  contended 
that  the  representatives  oi  an  annuitant  un- 
der a  will,  of  which  probate  was  granted  three 
years  before  the  passmffof  the  act,  are  entitled 
to  an  apportionment  of  the  annuity  under  the 
provisions  of  that  act ;  as  the  death  of  the  tes- 
tator, it  is  submitted,  must  be  deemed  to  be 
the  time  when  a  will  is  considered  to  come 
into  operation.  The  special  wording  of  the 
act,  with  respect  to  wills  and  testamentary  ap- 
portionments, was  no  doubt  intended  l)y  the 
legislature  to  provide  for  the  cases  of  wills 
executed  liefore,  but  not  coming  into  opera- 
tion until  after,  the  passing  of  the  act. 

C.  H. 


loSn  0f  ffttomestf. 

SIGNED  BILL.      P.  224. 

L.  M.  is  referred  to  the  case  of  Franklin  t. 
Feoiherttonaugh,  1  Adol.  &  El.  476;  3  Nev, 
&  Man.  779,  S.  C.  J.  C.  G. 


ADMISSION. — CBRTIFICATB.      P.  32  &  240. 

1.  The  case  quoted  by  '*  I.  M.  C."  is,  I  sub- 
mit, not  conclusive  on  this  point.  In  oppo- 
sition to  which,  I  heg  to  refer  him  to  two 
recent  cases,  reported  in  the  /th  vol.  of  the 
Legal  Observer,  pp.  332  and  388,  namely,  £jr 
parte  Jones,  H.  T .  1834,  K.  B.  P.  C. ;  and  Es 
parte  Jot/,  H.  T.  1834,  K.  B.  P.  C.  There  is 
also  recorded  in. the  same  book  an  opinion  of, 
I  thinks  Mr.  Justice  Littlcdale^  which  he  pro- 
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noanced  in  favor  of  the  attorney,  on  a  similar 
application.  The  37  G.  3,  c.  90,  8.  31,  is,  at 
this  time  of  day,  construed  more  liberally  than 
"  I.  M.  C."  is  probably  aware  of.  An  affidavit 
to  the  effect  that  the  attorney  has  never,  either 
directly  or  indirectly,  practised  since  his  ad- 
mission, is,  however,  I  apprehend,  essential, 
before  he  can  obtain  his  certificate,  lliisduty 
would,  indeed,  be  more  oppressive  than  it  is 
at  present,  and  operate  moat  injuriously  on 
the  exertions  of  the  young  practitioner,  if  the 
law  were  otherwise.  Aspiao. 

2.  The  answer  given  by  "  I.  M.  C,"  in  your 
last  number,  p.  240,  is  incorrect.  The  con-^ 
trary  has  been  decided  in  three  cases,  alt  pre- 
vlouity  mentioned  in  your  fffortt.  See  7  L.  O. 
332  &  388 ;  9  L.  O.  158.  The  question  is  too 
important  to  the  younger  members  of  the 
profession,  in  these  times,  to  be  allowed  to 
pass  uncontradicted.  X.  D. 

laSD  0f  iUntilarli  anli  Cenant. 

NOTICE  TO  QUIT.      P.  224. 

Attornment  from  B.  to  C,  is  unnecessary. 
The  notice  to  quit  given  by  C.  to  B.  is  good. 
€,  may  bring  ejectment,  or  distrain,  or  sue 
in  atsumpsit  or  debt,  for  use  and  occupation. 
For  the  law  on  this  subject,  see  Mr.  Ram's 
Law  of  Tenure  and  Tenancy,  p.  66,  sec.  9, 
and  67,  note  (l),**a  useful  little  work. 

J.  C.  G. 


QUERIES. 


Camnuru  Ixfo. 

REPORT  OF  ARBITRATION. — LIBEL. 

Mr.  H.  L,  brought  an  action  against  G, 
and  others,  as  executors  of  Mr.  J,,  deceased, 
fqr  the  recovery  of  his  bill  for  medicine  and 
attendance  upon  the  deceased  in  his  lifetime ; 
to  which  an  appearance  was  entered,  and  a 
sum  which  was  thought  sufficient  paid  into 
Court  by  the  executors.  The  cause,  when  at 
issue,  was  brought  on  for  trial  at  the  Lancaster 
assizes,  and  ultimately  ended  in  a  reference, 
which  terminated  in  favor  of  the  executors. 
A  ouestion  arises  as  to  how  far  they  would 
be  justified  in  giving  publicity  to  the  result  of 
the  award  in  the  newspapers ;  and  an  answer 
to  which  will  very  much  oblige        J.  T.  A. 

POLTCT  or  ASSURANCE. 

Is  a  policy  of  assurance  of  a  ship  assignable 
without  the  consent  of  the  insurance  office  ? 
see  Lynch  v.  Dalgell,  3  Bro.  P.  C.  341,  Tom- 
lin's  edition.  J. 


laSD  ot  ^rnportp  anil  Conheoatuitijt. 

AD  VALOREM  STAMP. 

A.,  in  consideration  of  natural  love  and  af- 
fection for  his  three  sons,  assigns  to  them  as 
tenants  in  common  a  valuable  lease ;  the  three 
enter  into  copartnership,  and  articles  are  ex- 
ecuted :  about  one  year  after,  one  of  the  sons 
sells  to  the  other  two,  for  the  sum  of  2000/. 
all  his  undivided  third  part  or  share  of  and  in 
the  said  lease,  and  also  his  third  of  and  in  the 
stock  in  trade,  furniture,  and  effects  of  the 
co-partnership;  and  executes  an  assignment 


of  the  same  by  indorsement  on  the  co-partner- 
ship deed  (no  apportionment  of  consideration). 
What  stamp  is  necessary?  See  Belcher  v. 
Syhes,  6  Bam.  &  Cres.  234.  ^    J.  B. 

DEVISE. 

Devise  of  real  estate  to  ^.  and  his  heirs, 
and  in  case  he  shall  happen  to  die  and  shall 
have  no  son  who  shaUlive  to  attain  twenty-one, 
then  over.  A.  has  a  son  who  attains  twenty- 
one;  does  the  son  take  any,  and  what  estate, 
under  the  devise  ?  A. 

THE  EDITOR'S  LEITER  BOX. 


The  Legal  j4lmanuch.  Remembrancer,  and 
Diary,  for  1836,  will  be  published  before  Mi- 
chaelmas Term.  The  plan  adopted  last  year 
will  be  somewhat  altered.  Particular  attention 
will  be  paid  to  the  preparation  of  an  Ofice 
Diary,  Several  new  Professional  Lists  will  be 
added ;  and  it  is  expected  that  with  the  sug- 
gestions we  have  received,  the  Work  will  be 
rendered  particularly  useful  to  the  profession 
at  large. 

The  Commissioners'  Report  on  the  Conso- 
lidation of  the  Statute  Law,  or  so  much  there- 
of as  will  be  interesting  to  the  Profession,  will 
be  published  next  Saturday,  the  19th  inst. 

The  Commentaries  on  the  New  Statutes,  shew- 
ing all  the  Alterations  in  the  Law  during  the 
late  Session  of  Parliament, — particularly  in  Mu- 
n'.tipal  Corporations, — ^in  continuation  of  our 
Annual  Digest  of  the  Statute  and  Common 
Law,  will  be  published  at  an  early  period. 

We  hope  '*  Inquirer*'  will  not  hastily  bring  an 
acdon  on  the  faith  of  any  answer  he  may  re- 
ceive to  his  query.  We  shall  be  glad  if  he  re- 
ceive any  assistance  from  this  Work  by  refer- 
ence to  proper  authorities ;  but  he  should  con* 
suit  Counsel,  learned  in  the  particular  branch 
of  law  to  which  he  refers. 

We  have  been  obliged,  from  the  arrear  of 
other  matter,  to  defer  the  Historical  Sketch 
till  another  week. 

The  suggested  Improvement  of  the  Law  by 
J.  B.  W.  dhall  be  considered. 

We  are  obliged  by  the  further  case  on  Re- 
taining Counsel. 

We  are  sorry  for  the  disappointment  which 
"  Chagrin*'  has  received,  and  thank  him  for 
his  numerous  remarks  on  other  Correspon- 
dents. We  shall  make  use  of  some  part  of 
his  communication,  and  hope  to  profit  by  the 
rest. 

The  statement  of  J.  B.,  as  to  the  chai^ge  at 
the  Subpoena  Office,  shall  be  attended  to. 

'*  Non  Professional"  is  informed,  that  he 
will  be  entitled  to  practise  in  the  branch  of 
law  to  which  he  refers,  after  serving  articles  to 
a  solicitor. 

We  are  obliged  by  the  further  statement  of 
the  case  of  Doe  d.  Bartley  v.  Grau,  as  to  a 
mortgage  stamp,  and  will  insert  it,  tor  the  in- 
formation of  several  correspondents,  in  the 
next  number. 

The  Queries  and  Answers  of  J.S.  C.;J.D.; 
and  "  A  Constant  Subscriber/'  have  beeore- 
ceived. 


^tt  UtQal  0b^tvbev^ 
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—  **  Quod  mayis  td  hob 

Pertincty  et  aescire  malum  est,  a^iUmus. 


HORAT. 


THE  RIGHTS  OF  FRENCHMEN  IN 
ENGLAND. 

BT  ▲   nUSNCH    ADVOCATB. 

No.  I. 


My  dear  Friend, 
In  my  last  I  gave  you  a  full  account  of  my 
periU  by  land  and  sea,  in  obtaining  access 
to  tibia  enormous  smoky  city.  They  tell 
me,  however,  that  the  air  is  astonishingly 
clear  for  London,  and  that  in  -winter  they 
frequently  burn  candles  in  the  Courts  of 
Justice.  If  that  would  assist  in  making 
their  lawa  dear,  I  should  not  ol^ct  to  stay 
till  the  second  of  November,  when  I  under- 
stand the  Michaelmas  Term  begins.  It 
used  to  begin  on  the  6th  of  that  month ; 
but  Lord  Abinger,  the  President  of  the  Tri- 
bunal of  the  Exchequer,  cut  four  days  off 
the  Long  Vacation,  as  the  English  Advo- 
cates call  it,  and  thus  at  one  blow  made  the 
lawyers  comjdain,  and  the  term  begin,  some 
days  earlier. 

You  requested  me  to  give  you  an  account 
of  our  rujfhts  in  this  country.  I  think  the 
best  way  of  complying  with  that  request  is 
by  inibnning  you  of  our  wrongs,  I  mean 
only  a  play  of  words  by  this :  I  refer  only 
to  the  various  restrictions  under  which  we 
labour  here.  You  are  aware  that  before  I 
came  to  this  country,  1  had  made  some  pro- 
gress in  the  study  of  EngliBh  law ;  and 
therefore  what  I  now  communicate  to  you 
will  be  the  result  of  former  study,  and  per- 
sonal obaervatioQ  and  inquiry. 

In  the  present  letter  I  shall  describe  our 
n^Hs  as  citizens,  witii  respect  to  the  acqui- 
sitiwi  of  property. 

Most  of  what  I  can  state  applies  equally 
to  aU  foreigners,  and  therefore  to  French- 
men among  the  number.  When  there  is 
any  thing  which  peculiariy  ailects  us,  I  will 
^remark  it. 

The  first  consideration  will  be — Who  are 
fliens  ?  I  know  of  no  better  mode  of  defin-  | 
ing  that  character  than  \^j  pointing  out  who 

^0,  ccxci.  ' 


are  naHraUhorn  subjects.  After  a  very 
long  examination  of  the  common  law,  as 
weU  as  the  statutes  by  which  it  has  been 
modified,  it  appears  that  persons  bom  with- 
in tjie  allegiance,  power,  or  protection  of 
the  Crown  of  England,  are  natural-bom 
subjects.  Tills  is  the  general  proposition ; 
and  the  words  "  allegiance,  power,  or  pro- 
tection,*' now  embrace,  not  only  persons 
bom  within  the  dominions  of  the  Crown  of 
England,  or  of  its  homagen,  and  the  chil- 
dren of  subjects  in  its  service,  bom  abroad, 
and  the  King's  children,  wherever  born,  if 
their  father  was  king  at  t^e  time  of  their 
Jbirth,— «11  of  whom  were  natural-bora  sub- 
jects by  the  common  law,— but  also  by 
statute,  all  persons  who  are  born  abroad, 
whose  fathers  or  grandfathers  by  the  father's 
side  were  natural- bom  subjects  at  common 
law ; — whilst  the  father  or  paternal  grand- 
father, through  whom  the  claim  is  made, 
was,  at  the  time  of  the  birth  of  such  chil- 
dren, liable,  in  case  of  his  retum  into  this 
country,  to  the  penalties  of  treason  or  fe- 
lony, or  was  in  the  actual  service  of  any 
foreign  prince  then  at  enmity  with  the 
Crown  of  England;— excepting  always  from 
the  benefit  of  the  common  law,  and  of  the 
statutes,  those  artificers  and  manufacturers, 
who  are  dedared  to  be  aliens  by  the  5  G.  2, 
c,27. 

It  must,  however,  be  remarked,  that  when 
the  Crown  of  England  is  here  spoken  of,  it 
only  refers  to  the  Crown  of  Great  Britain ; 
for  the  dominions  of  the  King  of  England, 
as  ruler  of  Hanover,  are  not  meant;  and 
persons  bom  in  Hanover,  or  in  the  King's 
service  there,  are  as  much  aliens  by  the 
common  law,  as  the  inhabitants  of  any 
other  country,  over  which  the  King  of  Eng- 
land has  no  power.  This  appears  dear  from 
the  case  of  Craw  and  Ramaey,  Vaughan, 
266. 

From  1Mb  definition  of  natural-bom  sub- 
jects, you  will  perceive  that  all  oUier  per- 
sons, who  afe  neither  dentins  nor  natu- 
ralized^, are  aMeos. 
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The  Rights  of  Frenchmen  in  England, 


I  -will  now  inform  you  what  the  English 
lawyers  understand  by  the  word  •*  denizen." 
It  should  seem  by  the  writings  of  the  older 
lawj'ers,  that -the  -^ord  denizen  was  employ- 
ed both  in  the  sense  of  a  natural-born  sub- 
ject, and  of  a  person  who  only  possessed 
some  of  the  privileges  attached  to  that  cha- 
racter. The  latter  is  the  meaning  now  at- 
tached to  it  by  English  lawyers.  The  words 
of  the  great  Lord  Bacon,  in  Galvin*8  case, 
(7  Coke,  p.  1  5  Bac.  Ab.  Aliens,  A.) 
are  very  important.  He  says,  *'  A  denizen 
is  one  that  is  but  subditus  insitivus,  or 
adoptivus,  a  subject  engrafted  or  adopted, 
and  is  never  by  birth,  but  only  the  king's 
charter,  and  by  no  other  mean,  come  he 
never  so  young  into  the  realm,  or  stay  he 
never  so  long.  Mansion  or  habitation  will 
not  endenize  him ;  no,  nor  swearing  obedi 
ence  to  the  king  in  a  leet,  which  doth  in 
law  the  subject ;  but  only,  as  I  said,  by  the 
king's  grace  and  gift.  To  this  person  the 
law  giveth  an  ability  and  capacity,  abridged 
not  in  matter  but  in  time.  And  as  there  was 
a  time  when  he  was  not  subject,  so  the  law 
doth  not  acknowledge  him  before  that  time. 
For  if  he  purchase  freehold  after  his  deni- 
zation, he  may  take  it ;  but  if  he  has  pur- 
chased any  before,  he  shall  not  hold  it :  so 
if  he  have  children  after,  they  shall  inherit; 
but  if  he  have  any  before,  they  shall  not 
inherit." 

Mr.  Justice  Blackstone  is  of  the  same 
opinion  (1  Com.  p.  374).  The  denizen 
himself  cannot  inherit  lands,  because  his 
parents,  through  whom  he  must  inherit,  had 
no  inheritable  blood  themselves,  and  there- 
fore could  convey  none  to  him.  He  may 
take  and  hold  lands  by  purchase  or  devise, 
as  neither  of  those  modes  of  acquiring  pro- 
perty have  relation  to  time  past,  as  descent 
and  inheritance  necessarily  have.  The  ef- 
fect of  denization  is  to  invest  an  alien,  from 
the  moment  of  granting  letters  for  that  pur- 
pose, with  all  the  inheritable  rights  which 
can  subsist  without  relation  to  an  antecedent 
period  of  time.  Com.  Dig.  tit.  Aliens,  D.  2 ; 
1  Bla.  Com.  374. 

By  the  12  &  13  W.  3,  c.  2,  it  is  provided, 
that  no  denizen,  unless  born  of  English  pa- 
rents— in  which  case  he  would  be  by  sta- 
tute a  natural-bom  subject— shall  be  allow- 
ed to  become  a  member  of  the  Privy  Coun- 
cil or  of  either  House  of  Parliament ;  or  to 
enjoy  any  place  or  office  of  trust,  civil  or 
mUitary ;  nor  receive  any  grant  of  lands  from 
the  Crown.  This  provision  of  the  act  ap- 
pears to  have  owed  its  origin  to  the  jealousy 
which  the  English  had  of  William  HI,  on 
account  of  his  predilection  for  foreigners. 


Now  let  me  inform  you  of  the  mode  in 
which  denizens  are  made.  Lord  Coke,  who 
seems  a  great  authority  among  English  law- 
yers, says,  in  the  case  of  Calvin,  to  which  I 
have  already  alluded,  that  denizens  may  be 
made  in  three  di£ferent  ways :  by  Parlia- 
ment ;  by  letters  patent;  and  by  conquest; 
as  if  the  king  and  his  subjects  should  con- 
quer another  kingdom  or  dominion,  as  well 
antenati  as  postnati,  as  well  they  who  fought 
in  the  field  as  they  who  remained  at  home 
for  defence  of  their  country,  or  were  em- 
ployed elsewhere,  are  all  denizens  of  the 
kingdom  or  dominion  conquered.  The  most 
usual  way  is  the  second ;  but  that  right 
cannot  be  delegated  to  another.  Sir  Wil- 
liam Blackstone  (Com.  vol.  1,  p.  374)  calls 
this  "  a  high  and  incommunicable  branch 
of  the  royal  prerogative." 

It  may  be  proper  to  inform  you,  that  not 
merely  does  the  En^h  law  respect  the 
rights  of  denizenship  gained  in  England, 
but  such  rights  in  those  declared  denizens 
in  foreign  states,  llie  Court  of  King's 
Bench,  in  the  case  of  Wilson  v.  Martyat, 
8  T.  R.  31,  decided  that  a  natural-bom 
subject  of  England  may  also  be  a  citizen  of 
America,  for  the  purposes  of  commerce,  and 
entitled  to  all  the  advantages  of  an  Ameri* 
can  under  a  treaty ;  and  the  circumstance 
of  his  coming  over  to  England  for  a  tempo- 
rary purpose  does  not  deprive  him  of  those 
advantages.  This  doctrine  was  afterwards 
confirmed  on  appeal  to  the  Exchequer  Cham- 
ber, 1  Bos.  &  Pul.  430. 

The  next  class  of  subjects  to  which  I 
shall  refer  you,  are  naturalized  persons. 
These  are  persons  who  were  originally 
aliens,  but  have  been  naturalized.  The  ef- 
fect of  naturalization  is  to  bestow  on  the 
person  naturalized  all  the  privileges,  with 
some  very  &ir  exceptions,  of  a  natural-bom 
subject.  This  is  done  either  by  a  special 
act  of  parliament^  or  by  complying  with  the 
provisions  of  a  general  one.  They  are, 
however,  by  the  12  &  13  W.  3,  c.  2,  pro- 
hibited from  being  members  of  the  Privy 
Council,  or  of  either  House  of  Parliament, 
and  from  enjoying  any  office  or  place,  civfl 
or  military,  or  any  grant  from  the  King  of 
lands  within  the  kingdom  of  Great  Britain 
and  Ireland.  In  consequence,  therefore,  a 
person  naturalized  is  not  eligible  even  to 
the  office  of  constable,  5  Burr.  2788.  By  the 
I  G.  1 .  St.  2,  c.  4,  it  is  provided,  that  no 
bill  of  naturalization  shall  be  received  with- 
out a  clause  to  this  efiect.  The  usual  prac- 
tice therefore  is,  whenever  a  foreigner  dis- 
tinguished for  his  rank  or  services,  is  natu- 
turalized^  first,  to  pass  an  act  for  tiie  repeal 
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of  these  statutes  in  his  favour^  and  then  to 
pass  an  act  of  naturalization  without  any 
exception.  There  are  other  provisions  to 
be  found,  in  some  degree  limiting  the  privi- 
lege of  a  naturalized  person ;  but  I  do  not 
thmk  I  need  trouble  you  with  them,  as  they 
are  of  unfrequent  occiurence. 

Having  now  pointed  out  to  you  who  are 
absolute  aliens,  by  describing  who  are  na- 
tural bom  subjects,  denizens,  and  natu- 
ralized persons,  I  come  now  to  describe 
what  are  the  restrictions  imposed  on  aliens. 
In  my  present  letter,  I  shall  only  mention 
the  disabilities  under  which  they  labour 
with  respect  to  the  right  of  holding  pro- 
perty in  England.  Sir  Edward  Coke  (Co. 
Lit.  2,  a.  b.),  says,  "  If  an  alien  purchase 
houses,  lands,  tenements  or  hereditaments, 
to  him  and  his  heirs,  albeit  he  can  have  no 
heirs ;  yet  he  is  of  a  capacity  to  take  a  fee- 
simple,  but  not  to  hold;  for  upon  office 
found, — that  is,  upon  the  inquest  of  a  pro- 
per jury— the  King  shall  have  it  by  his  pre- 
rogative, of  whomsoever  the  land  is  holden: 
and  so  it  is  if  the  alien  doth  purchase  land 
and  die,  the  law  doth  cast  the  freehold  and 
inheritance  upon  the  King.'* 

But  it  is  to  be  observed,  ^at  this  prohi- 
bition only  applies  to  real  property.  There- 
fore an  alien  may  acquire  a  property  in 
goods,  money,  and  other  personal  estate,  or 
may  hire  a  house  for  his  habitation.  The 
reason  ^ven  for  this  is,  that  if  an  alien  could 
acquire  a  permanent  property  in  lands,  he 
must  owe  an  allegiance  equally  permanent 
with  that  property,  which  would  probably 
be  inconsistent  with  that  which  he  owes  to 
his  own  natural  liege  lord,  and  might  be 
productive  of  inconvenience,  in  consequence 
of  foreign  influence ;  while,  on  the  other 
hand,  perflbnal  estate  is  of  a  transitory  and 
moveable  nature, — and,  moreover,  indul- 
gence to  strangers  is  necessary  for  the  pur- 
pose of  trade.  There  were  formerly,  in  the 
time  of  Henry  VIII,  certain  statutes  which 
prohibited  alien  artiiicers  from  working 
for  themselves  in  England.  They  were, 
however,  considered  as  virtually  repealed 
by  the  5  Eliz.  c.  7.  (1  Bla.  Com.  p.  372.) 
An  alien  also  may  bring  an  action  concern- 
ing personal  property,  may  make  his  wiU, 
and  dispose  of  his  personal  estate.  (Lutw. 
34). 

Again,  a  foreigner  may  under  the  Poor 
Iaws  gain  a  settlement  by  occupying  a  te- 
nement of  10/.  a-year  value,  for  forty  days. 
Rex  y.  Eastbourne,  4  East,  103. 

In  speaking  of  the  rights  of  an  alien,  you 
must  observe  that  I  only  speak  of  the  rights 
of  aliens  belonging  to  countries  which  are 


at  peace  with  England ;  for  alien  enemies 
have  no  rights,  except  by  a  special  £avour 
from  the  Crown. 

I  shall  here  close  my  letter,  and  proceed 
in  my  next  with  the  consideration  of  other . 
rights  or  restrictions,  which  the   English 
Law  grants  or  imposes. 

I  remain,  yours,  &c. 


PROGRESS  OF  THE  ENGLISH  LAW 
SINCE  1660. 


Accustomed,  as  we  are,  to  the  progress  and 
changes  of  this  reforming  period,  when  we 
look  back  to  the  revolutions  of  former  ages, 
we  naturally  expect  to  discover  the  effects  of 
those  general  principles  which  actuated  the 
leading  characters  of  the  age.  We  expect  to 
find  that  the  Revolutionists,  after  reforming, 
or  at  least  altering  their  political  constitutions, 
turned  their  attention  in  good  earnest  to  the 
criminal  and  civil  laws,  and  remodelled  the 
relations  of  domestic  life,  and  the  laws  affect- 
ing the  tenure  and  dispositions  of  property ; 
and  Englishmen  of  the  present  day  are  apt  to 
imagine  that  during  the  Commonwealth — after 
the  King  had  been  brought  to  the  scaffold, 
when  the  civil  wars  were  ended,  the  constitu- 
tion in  church  and  state  entirely  subverted, 
and  the  republican  party  in  fiill  possession  of 
the  government, — vast  changes  were  made  in 
the  civil  branch  of  our  laws ;  but  in  reality  less 
was  done  during  the  whole  twelve  years  of  the 
commonwealth  than  had  been  effected  in  equal 
portions  of  former  periods  of  our  history,  and 
much  less  than  in  the  last  twelve  years.  '  This, 
however,  was  not  owing  to  the  nation  not  being 
possessed  with  the  true  revolutionary  spirit, 
which,  being  based  upon  theories  of  ideal  per- 
fection, and  finding  all  things  necessarily  more 
or  less  imperfect,  innovates,  with  the  hope  of 
improving  the  bad,  at  the  risk  of  spoiling  the 
good. 

The  causes  which  prevented  any  thing  of 
consequence  being  effected  while  the  Republi- 
can party  was  in  power,  were  chiefly  these . — 
On  gaining  possession  of  the  government,  their 
first  object  was  to  establish  themselves,  by  the 
total  defeat  of  the  Rovalists ;  and  their  whole 
attention  was  directed  to  war.  After  o1)tain- 
ing  complete  success,  the  designs  of  Crom- 
well,  who  aimed  at  seating  himself  and  family 
on  the  republican  throne,  led  him  to  wish  ra- 
ther to  check  than  to  encourage  the  progress 
uf  change;  and  in  this  he  was  partly  aided  by 
the  gentry  and  legal  classes  of  the  country. 
There  were  two  motives  which  induced  the 
gentry  to  be  opposed  to  further  changes :  one, 
which  actuates  them  to  a  certain  extent  in  all 
countries  and  at  all  times,  viz.  the  fear  of  losing 
a  positive  good — ^the  secure  enjoyment  of  their 
property — in  an  attempt  to  obtain  a  theoreti- 
cally greater  good:  the  other  was,  a  desire  not 
to  ao  any  thing  which  might  ol>struct  a  resto- 
ration. But  as.  to  this  motive,  the  possessors 
I  of  property  were  divided  -.  there  were  many 
^  2  C  2 
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who  would  greedily  have  received  any  dtera- 
t icily  iu  hopes  that  the  making  men's  proper- 
ties, estates,  and  titles  rest  upon  newlaws,would 
enirage  the  commuDity  in  support  of  the  new 
order  of  things — an  effect  which  was  actually 
produced  in  France  by  the  first  revolution. 
The  great  majority  of  the  English  gentry,  how- 
ever, must  have  been  desirous  of  resisting  great 
changes  in  the  Uws,  not  only  from  the  character 
of  the  class  in  general,  and  of  Englishmen  in 
particular,  but  also  because,  when  they  saw  the 
real  consequences  of  their  rebellion,  they  longed 
for  the  return  of  the  rightful  sovereign. 

The  lawyers  of  those  days  were  influenced  by 
similar  motives  :  we  find  many  of  them  nobly 
refusing  to  acknoui.'dge  the  illegal  usurping 
authorities,  or  to  accept  office  under  them ; 
and  those  who  did  take  office  feared  the  eon- 
sequences  of  the  erode  and  ill-advbed  mea- 
sures of  ignorant  and  headstrong  men.  Sir 
Matthew  Hale  observed,  "  Twelve  red-coats 
in  Westminster  Hall  were  able  to  do  more 
mischief  than  as  many  thousand  in  the  field.'' 
But  although  these,  and  other  reasons  which 
we  shall  not  stop  to  mention,  prevented  any 
Important  results  arising  from  the  desire  of  the 
public  to  have  the  laws  amended,  yet  a  Parlia- 
mentary Committee  was  appointed  in  1651, — 
consisting  of  M  ajor-Oeneral  Desborough,  H  ugh 
Peters,  Su*  M.  Hale,  and  others, — for  consider- 
ing the  reformation  of  the  law;  and  tiie  next 
year  the  Committee  presented  Che  draughts  of 
seven  bills,  most  of  which,  though  they  mis- 
carried then,  have  since  been  separately  adopt- 
ed, though  with  considerable  modifications. 

At  the  period  of  the  restoration,  therefore, 
a  vast  field  gradually  disclosed  itself  for  the 
labours  of  the  jurist  and  legislator.  The  fieeU 
ings  of  individual  personal  independence,which 
had  been  rapidly  gaining  ground  among  the 
very  lowest  classes  since  the  close  of  the  wars 
of  York  and  Lancaster,  and  which,  during  the 
Tcign  of  Charles  J.  and  the  (o.nmon wealth, 
had  pervaded  the  whole  naticm,  with  perhaps 
a  greater  fore  e  than  at  present,  was  so  con- 
trary to  the  spirit  of  feudal  subordination  and 
feuaal  exactments,  that  it  had  become  abso- 
lutely necessary  for  the  lawyers  of  the  resto- 
ration to  accommodate  the  existing  law  of  real 
property  to  the  actual  state  of  the  nation. 
Again,  a  species  of  wealth,  which  previously 
could  hardly  be  said  to  exist,  had  been  called 
into  being  by  the  exertions  of  our  merchants 
and  manufacturers,  and  of  course  the  laws 
affecting  that  species  of  wealth  had  no  posi- 
tive existence.  Personal  property  had  hitherto 
been  of  so  little  value,  as  scarcely  to  claim  the 
attention  of  the  Legislature  or  the  Judge,  and 
a  system  of  Commercial  Law  was  to  be  deve- 
loped  by  the  Courts  or  enacted  by  the  Senator. 
Again,  Science  and  Philosophy  had  already 
made  great  alteration  in  the  ways  of  thinking, 
and  new  principles  of  political  expediency 
had  become  current,  through  the  instrumen- 
tality of  popular  ethical  ana  politico-economi- 
cal writers.  Bacon,  Gentilis,  Sclden,  Grotios, 
Hobbes,  and  Puffendorff,  had  already,  and  still 
continued,  to  exercise  an  influence  ov^  the 
human  mindi  and  the  laws  ha^  to  be  accom- 


modated to,  or  constructed  in  accordance  with, 
the  then  mode  of  thought.  All  these  influences 
had  been  in  existence  during  the  Common- 
wealth ;  but  from  the  causes  before  mentioned, 
their  action  had  been  obstructed.  Hie  resto- 
ration  having  taken  place,  the  causes  which 
Iwd  operated  to  prevent  any  changes  whatever* 
were  removed :  the  nobility  and  gentry,  and 
the  lawyers,  felt  that  they  might  withoat  ha- 
zard give  way  to  the  spirit  of  improvement 
which  time  had  engendered. 

To  accomplish  this  vast  task  of  amending 
the  laws,  a  splendid  band  of  powerful  and  eru- 
dite intellects  appeared  among  us,  on  the  Bench 
and  Woolsack.  On  the  return  of  Charles  2, 
Sir  Edward  Hyde,  afterwards  created  Earl  of 
Clarendon,  to  whom  the  Great  Seal  had  been 
committed  in  1657,  held  in  his  hands  the  chief 
administration  of  affairs.  His  legal  studies 
and  professional  success  previous  to  the  civil 
wars,  well  qualified  him  for  the  office  of  Lord 
High  Qiancellor,  and  his  long  residence  a- 
broad  in  exile,  as  well  as  his  having  enjoyed 
the  society  of  men  of  the  greatest  genius  of  his 
age, — Sel'den,  Yaughan,  Ben  Johnson,  May, 
Chillingworth,  Waller, — formed  him  into  the 
moderate  and  enlightened  law- reformer.  He 
assisted  by  the  celebrated  Sir  Matthew 


Hale,  who  was  appointed  Chief  Baron.  Sir 
Robert  Foster  was  Chief  Justice  of  the  King's 
Bench,  and  Sir  Orlando  Bridgman  Chief  Jus- 
tice of  the  Common  Pleas. 

The  Convention  Parliament  met  on  the  25th 
of  April,  and  on  the  8th  of  May  Charles  2  was 
proclahnecl ;  and  the  first  measure  of  the  new 
government  was  to  pass  an  act  (12  Car.  2,  c.  1) 
to  remove  all  questions  and  disputes  concern- 
ing the  assembling  and  sitting  of  the  then  par- 
liament. There  is  no  doubt  that  that  parlia- 
ment was  not  constitutionally  assembled,  as 
the  last  long  parliament  had  not  been  lawfully 
dissolved,  ana  this  new  one  had  not  been  call- 
ed together  by  the  King's  authority. 

Many  important  acts  were  parsed  by  this 
parliament,  which,  as  they  relate  to  constitu- 
tional revenue,  &c.  or  to  the  confirmation  of 
the  then  or  past  judicial  proceedings,  being 
of  a  temporary  nature,  it  is  not  our  purpose  to 
mention. 

The  policy  of  leaving  the  value  of  the  use  of 
money  to  find  its  own  level,  and  the  debtor 
and  (treditor  to  settle  their  interest  by  them- 
selves, is  even  at  this  day  a  question  with 
many,  although  it  is  daily  seen  by  what  shifts 
and  at  how  great  an  expence  the  debtor  is 
willing  to  secure  a  lai^c  rate  of  interest  to  the 
creditor  in  those  cases  where  the  risk  or  other 
circumstances  are  such  as  to  prevent  him  from 
obtaininof  better  terms  from  any  one  else.  But 
in  the  reign  of  Charles  2,  the  feeling  that  there 
was  something  criminal  in  taking  any  interest 
or  reward  for  a  loan,  which  had  once  indticed 
the  legislature  to  forbid  under  a  heavy  penalty 
all  interest  whatever,  had  scarcdy  worn  off 
notwithstanding  the  frequency  of  such  tpins- 
actions ;  and  we  find  not  only  the  divines,  but 
the  lawyers  and  philosophers  of  that  period, 
discussing  its  lawfulness  in/oro  conscienei^e. 
We  therefore  are  not  surprised  to  find  an  act 
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(12  Car.  2,  c.  13)  passed,  to  reduce  the  maxi. 
mam  mte  allowed  by  the  statute  in  force, 
viz.  8  per  cent,  and  to  Hmit  it  to  6  per  cent., 
which  had  then  become  the  usual  rate  of  in- 
terest. This  act  was  superseded  by  i2  Ann, 
St.  2»  c.  16,  which  Itmits  the  rate  to  5  per 
cent.  Another  act  s^eaily  affectiDj^  commerce 
ako  passed  ^this  session.  A  spirit  of  anger 
aiFUQSt  the  Dutch,  for  refusin;^  to  form  an 
alliance  offensive  and  defensive  with  Crom- 
well's j|rovemment,  is  said  to  have  originated 
oir  Navigation  Law,  which  has  done  so  mnch 
Unrards  our  naval  supremacy.  The  carrying 
trade  of  nearly  the  whole  of  Europe  was  at 
that  time  in  the  hands  of  the  Dutch,  owing  to 
the  olber  conntries  being  without  sufficient 
shipping.  The  Navigation  Act  passed  in  1651, 
and  re-enacted  12  Car.  2,  c.  18.  It  prohi- 
bited all  nations  from  importing  into  England 
io  their  bottoms,  any  commoaity  which  was 
not  the  growth  and  manufacture  of  their  own 
country.  This  act  relates  more  perhaps  to 
the  fiscal  branch  of  the  law  than  the  civil ; 
but  as  it  gave  rise  to  much  litigation,  it  is  as 
much  an  object  of  consideration  to  the  legal 
hiitorian  as  to  the  politician.  Its  recent  mo- 
difications are  well  known. 

But  of  the  acts  passed  by  this  Parliament, 
that  which  was  and  still  is  the  most  important 
in  a  legal  point  of  view,  was  one  entitled,  "An 
Act  for  taking  away  the  Court  of  Wards  and 
Liveries,  and  Tenures  in  capite,  and  by  Knight 
Service  and  Purveyance,  and  for  settling  a 
Revenue  upon  His  Majesty  in  lien  thereof." 
Its  object  was  to  abolish  in  law  those  feudal 
burdens  and  restrictions  which  had  already 
beceme  obsolete  in  practice,  and  which  it 
woald  have  been  dangerous  to  attempt  to  en- 
force. Blackstone  calls  this  *'  a  statute  which 
was  a  greater,  acnuisitiun  to  the  civil  property 
of  this  kingdom  than  even  Magna  Carta  itself: 
since  that  only  pruned  the  luxuriances  that 
had  grown  out  of  the  military  tenures,  and 
thereby  preserved  them  in  vigour;  but  the 
statute  of  Kino"  Charles  extirpated  the  whole, 
and  demolished  both  root  and  branch."  2  Bl. 
C.77. 

The  Convention  Parliament  enacted  thirty- 
five  public  statutes,  and  was  then,  on  the  21^th 
Dec.  1660,  dissolved  by  the  King.  In  conse- 
quence of  the  irregular  way  in  which  this 
parliament  was  assembled  it  was  thought  ne- 
cessaiy,  notwithstanding  the  act  12  Car.  2,  c. 
1,  betore  mentioned,  to  confirm  its  proceed- 
ings by  an  act  of  the  succeeding  parliament. 
13Car.2,c.  13. 

During  the  Michaelmas  Term  of  the  first 
year  of  the  Restoration,  among  other  ques- 
tknis  of  importance  then  decided,  was  one  in 
the  King's  Bench,  of  which  the  consequence  is 
iH>t  at  all  diminished,  and  on  which  the  prac- 
tising lawyer  may  still  be  called  upon  to  give 
M  opinion.  This  was,  whether  or  not  the 
wife's  contract  for  necessaries  will  bind  the 
IjQsband  where  she  had  departedTrora  him  and 
lived  long  absent  from  htm,  and  he  had  for- 
bidden the  tradesmen,  particularly  the  plaintiff 
in  that  action,  to  trust  her,  and  although  he 
allowed  her  no  maintenance.    The  Court  of 


KingN  Bench  were  divided  on  this  question ; 
(see  Manhy  and  anoUter  v.  SooU^  1  Lev.  4 ;) 
and  the  cause,  on  account  of  the  great  weight 
thereof,  was  adjourned  into  the  Exchequer 
Chamber,  where  it  was  argued  at  the  bar  be- 
fore all  the  Judges.  The  majority,  including 
the  three  (chiefs,  Bridgmnn,  Hale,  and  Foster, 
decided  that  the  husband  slu)uld  not  be  charg- 
ed. In  the  case  of  Dyer  v.  East,  1  Alod.  9, 
(where  it  was  decided  that  the  husband  is  lia- 
ble for  necessaries  sold  to  his  wife,  except  she 
has  eloped  and  he  has  given  notice  not  to  trust 
her)  this  first  judgment  is  called  a  hard  one. 
It  seems  now  clear  that  the  adultery  of  the 
wife,  or  her  absenting  herself  against  her  hus- 
band's will,  except  in  cases  of  cruelty,  &c.  on 
his  part,  if  the  tradesmen  have  proper  notice 
not  to  trust  her,  discharges  his  liability  even 
for  her  necessaries:  but  the  law  will  not  allow 
her  to  be  left  to  starve  except  for  her  own  mU 
ful  misdeed,  nor  will  it  suffer  the  tradesman 
to  be  injured  unless  he  had  sufficient  notice  of 
her  misconduct :  and  a  notice  not  to  trust  the 
wife  while  living  with  her  husband,  will  not 
discharge  his  liability,  except,  it  is  said,  when 
she  has  adequate  maintenance. 

G.B. 
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The  New  Orders  of  the  High  Court  of  Chan- 
cery,  with  the  Decisions  and  Practical 
Notes  thereupon;  together  with  the  late 
Statutes  for  the  Regulation  of  the  Prac- 
tice and  Proceedings  of  the  same  Court ; 
and  an  Appendix^  containing  the  Decisions 
under  Sir  E.  Sugden*s  Acts,    By  John 
Cooke,  Esq.,  of  Gray's  Inn,  Barrister  at 
Law.     London:  WtUiam  Crofts.  1835. 
Tbis  work  contains,  in  addition  to  the  New 
Orders  of  the  Court  of  Chancery,  the  latest 
Statutes  on  the  Practice  and  Proceedings  of 
that  Court.    It  commences  with  the  Orders 
of  the  3d  of  April,  1828,  and  proceeds  to 
those  of  the  23d  of  November.  1831.     The 
act  of  3  &  4  W.  4,  c.  94,  is  then  stated, 
and  afterwards  the  last  set  of  Orders  of  the 
21st  December,  1833.     To  these  succeed 
the  statutes  for  effecting  Service  of  Process 
abroad,  2  &  3  W.  4,  c.  33,  and  4  &  5  W. 
4,  c.  82.    Notes  and  Cases  accompany  the 
Acts  and  Orders ;  and  the  Appendix  con- 
tains Cases  and  Notes  under  Sir  Edward 
Sugden's  Acts. 

Mr.  Cooke  states  the  following  General 
Rules  as  applicable  to  all  the  Orders : 

"  Where  the  word  months  is  used,  the  con- 
struction of  the  Court  is  that  lumtr  months 
only  are  intended. — See  Cresswell  v.  Harris^ 
2  Simons  and  Stuart,  476.  See  also  Clayton** 
Case,  6  Rep.  I ;  A^orri*  v.  The  hundred  of 
Gawtry,  Hob.  139;  Castle  v.  Burditt,  3  T.  R. 
623/  Kinff  v.  Adderley,  Doug.  446;  Talbot 
V.  lAnfield,  1  W.  Blackst.  450. 
^  2C3 
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'*  If  the  lait  of  any  specified  number  of  days 
happens  on  a  Sunday,  the  Sunday  is  not  to  be 
reckoned  in  the  computation  of  the  time.— See 
MHburn  v.^  Lyster,  5  Simons,  565.  The  exten- 
sion of  this  Rule  to  the  case  of  the  last  day  be- 
ing a  holiday^  is  undecided. — See  BuUock  v.  Ed- 
ginton,  1  Simons,  481 ;  Manners  v.  Bryan, 
5  Simons,  147. 

"  It  appears  that  if  the  Solicitor  of  a  party, 
merely  through  ignorance  or  mistake,  has  ne- 
glected to  comply  with  the  exigency  of  an 
order,  the  Court  will  not  relieve  the  client 
upon  terms  from  the  penal  consequences  of 
the  neglect,  without  the  consent  of  the  other 
partv.-^fFalmesley  v.  Froude,  1  Russ.  &  My. 
334.'" 

The  following  note,  on  the  26th  Order  of 
the  21  St  of  December,  1833,  as  to  dismiss- 
ing for  want  of  prosecution,  may  be  useful 
to  extract : 

*'  The  intention  of  this  order  was  merely  to 
prevent  a  motion  to  dismiss  for  want  of  pro- 
secution being  made  in  the  case  of  a  sole  de- 
fendant, where  the  time  for  amending  under 
the  13th  of  the  Orders  of  1831  had  not  ex- 
pired ;  thus,  where  one  of  several  defendants 
nad  answered  the  bill,  and  two  lunar  months 
had  elapsed  after  the  answer  had  become  suffi. 
cient,  the  Court,  upon  a  motion  by  the  defend- 
ant, who  had  so  answered,  to  dismiss  the  bill 
for  want  ot  prosecution,  under  the  16th  of  the 
Orders  of  1831,  put  the  plaintiff  upon  an  un- 
dertaking to  speed  the  cause,  although  it  was 
objected  by  the  plaintiff's  couubcl  that  all  the 
defendants  to  the  bill  had  not  answered;  and 
that  the  13th  of  the  Orders  of  1831,  which 
gave  the  plaintiff  a  gpneral  right  to  amend 
within  six  weeks  after  the  last  answer,  was  to 
be  deemed  sufficient,  it  not  appearing  that  the 
plaintiff  bad  used  due  diligence  in  compelling 
the  other  defendants  who  had  not  put  in  their 


The  proper  appUcation  is,  that  the  plaintiffi^ 
may  proceed  within  a  given  time,  or  may  pay 
the  drfendftnt  his  costs, — fFright  y.  Tatham,  2 
Simons,  459. 

"  So  an  application  to  dismiss  a  bill  of  dis^ 
covery  for  want  of  prosecution  is  irregular— 
the  proper  course  to  be  pursued  by  the  defend- 
ant for  obtaining  his  costs  being  an  en  parte 
application  by  motion  for  an  order  for  the 
taxation  and  payment  of  his  costs;  but  this 
order  should  not  be  moved  for  until  the  time 
allowed  to  the  plaintiff  for  taking  exceptions 
to  the  answer  for  insufficiency  hiu  expired. — 
Ed.  MS. 

••  Although  the  V.  C,  in  Fent  v.  Paeey,  3 
Sim.  382,  where  the  plaintiff  upon  a  motion  to 
dismiss  the  bill  for  want  of  prosecution,  satis- 
factorily accounted  for  the  delay  in  prosecuting 
the  suit,  refused  to  make  any  order  on  the 
motion ;  yet,  in  a  like  case,  where  the  delay  in 
prosecuting  the  suit  was  not  only  satisfactorily 
accounted  for  by  the  plaintiff,  but  the  plaintiff's 
solicitor  made  an  affidavit,  whereby  it  appear- 
ed that,  before  the  service  of  the  notice  of  mo- 
tion to  dismiss,  the  defendant's  solicitor  had 
been  informed  of  the  circumstances  which  so 
accounted  for  the  delay,  the  Vice-Chancellor 
dismissed  the  motion  with  costs.'— Barber  v. 
Kavanagh,  20th  March,  1834.  Reg.  lib.  1834,. 
A.  p.  lO^.Sd.  MS. 

"  So  where  the  solicitor  for  some  of  the  de- 
fendants  was  agent  for  the  rest,  and  the  former 
were  entitled  to  move  to  dismiss,  and  they 
moved  accordingly,  but  no  order  could  be 
made,  as  the  time  for  the  other  defendants  to 
answer  the  amendments  had  not  expired,  the 
V.  C.  dismissed  the  motion  with  costs,  as  the 
solicitor  must  have  known  that  it  could  not 
succeed. — Partington  v.  Baillie,  5  Simons, 

667. 

"  On  a  motion  to  dismiss  for  want  of  prose- 
cution by  two  defendants,  it  appeared  that 


answers  to  put  them  in. — Gully  v.  Bodicoat,  V.    another  defendant  had,  beftre  the  time  at  which 


C.  13tb  December,  1834.  Ed.  MSS.,  since 
reported  in  5  Simons,  668." 

On  the  same  subject,  of  dismissing  a  bill 
for  want  of  prosecution,  we  select  the  fol- 
lowing notes  and  practical  remarks  on  the 
16th  Ordef  of  the  23d  of  November,  1831, 
which  will  shew  the  manner  in  which  Mr. 
Cooke  has  executed  his  task : 

"  In  computing  the  time  within  which  a  bill 
may  be  dismissed  for  want  of  prosecution,  the 
intervals  mentioned  in  the  19th  amended  Order 
{vide  postea,  46.)  are  not  to  be  reckoned.  In 
this  case  the  answer  had  been  filed  on  the 
30th  December,  and  the  motion  was  made  on 
the  3rd  May  following. — Attorney  General  v. 
Jones,  5  Simons,  246. 

"  If  the  order  made  on  the  plaintiff's  under- 
taking to  s^eed  the  cause,  be  not  afterwards 
complied  with,  another  motion  must  be  made 
by  the  defendant  on  notice,  viz.  that  the  bill 
may  be  dismissed  with  costs,  before  the  bill 
can  be  finally  dismissed  for  want  of  prosecu- 
tion.   Per  Registrar.— .£;</.  MS. 

"  A  motion  to  dismiss  a  bill  to  perpetuate 
testimony,  for  want  of  prosecution,  is  irregular. 


the  defendants  could  have  moved  to  dismiss  for 
want  of  prosecution,  been  committed  to  prison 
for  debt— that  he  had  presented  a  petition  to 
be  discharged  under  the  Insolvent  Debtors' 
Act,  upon  which  there  had  been  no  final  adju- 
dication, and  he  remained  in  custody  ;  but  that 
a  person  had  been  appointed  the  assmee  of 
the  insolvent,  ad  interim.  The  pliuntiflFs  coun- 
sel, in  opposing  the  motion,  insisted  that  the 
delay  had  been  satisfactorily  accounted  for, 
inasmuch  as  the  assignment  which  had  been 
executed  would,  under  the  Act,  become  void 
in  the  event  of  the  petition  being  dbmissed, 
and  that  the  plaintiff  was,  therefore,  not  bound 
to  proceed  in  the  cause  until  after  there  had 
been  a  final  adjudication  upon  the  petition,  or 
it  had  been  dismissed.  The  Vicc-Chancellor 
was  of  that  opinion,  and  directed  the  motion 
to  stand  over  until  after  the  adjudication  of 
the  Insolvent  Debtors'  Court. — Lacey  v.  Lacey, 
V.  C,  llth  March,  1836.    Ed.  MS. 

'Mt  is  not  the  ordinary  practice  to  restore 
a  bill  which  has  been  regularly  dismissed  for 
want  of  prosecution,  but  this  may  be  done 
under  circumstances. — Hannam  v.  South  Lon* 
don  Heater  fTorks,  2  Meriv.  63. 
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•  "  An  order  to  dismiss  a  bill  for  want  of  pro- 
secution, after  an  abatement,  although  irregu- 
lar, h  not  to  be  regarded  as  a  nullity ;  conse- 
auenti^r,  that  order  niust  be  discharged  before 
iie  plaintiff  can  obtain  an  order  to  revive  the 
fml^^Boddy  v.  Kent.  1  Meriv.  361. 

"Where  a  replication  had  not  been  filed 
through  mistake,  the  Court  restored  the  bill, 
notwithstanding  an  order  to  dismiss. — jlttor- 
ney-Generai  v.  Feihwet,  Mad.  &  Geld.  111. 

**  The  plaintifPs  solicitor,  before  he  instructs 
counsel  to  undertake  to  speed  a  cause,  should 
well  consider  the  effect  of  such  undertaking 
with  regard  to  the  particular  situation  of  the 
parties  and  the  state  of  the  record ;  for  where 
the  bill  is  so  framed  that  it  is  necessary  to  add 
parties,  it  will  in  most  cases  l)e  difficult,  and 
m  some  impossible,  to  bring  up  the  new  par- 
ties to  the  same  level  of  proceeding,  upon 
which  he  will  be  obliged  to  place  the  other 
defendants  by  the  operation  of  his  undertaking 
to  speed.  In  a  case  so  circumstanced,  the 
plaintiff's  solicitor  should  account  for  the  de- 
lay in  bringing  the  new  parties  before  the 
Court,  and  show  to  the  Court  upon  the  motion 
to  dismiss  the  state  of  the  record,  and  the  ne- 
cessity of  adding  parties.  Upon  the  Court 
being  satisfied  on  these  points,  it  will  neither 
dismiss  the  bill,  nor  put  the  pluntiff  to  an  un- 
dertaking to  speed  the  cause,  but  will  order 
the  motion  to  stand  over,  giving  the  plain- 
tiff, by  the  same  order,  liberty  to  make  the 
necessary  amendment  in  the  bill. —  Hollintcs 
V.  Kirkbtf,  V.  C,  11th  March,  1835,  Ed.  AiS, 
In  this  rase  the  plaintiff,  pursuant  to  the  leave 
of  the  Court,  afterwards  amended  the  bill,  by 
adding  new  parties ;  and  the  defendants,  who 
had  previously  moved  to  dismiss  the  bill  for 
want  of  prosecution,  a  few  davs  after  answer- 
ing the  amendments  renewea  the  motion  to 
dismiss  for  want  of  prosecution.  The  Vlce- 
Chancellor,  under  the  circumstances,  and  to 
enaUe  the  plaintiffs  to  complete  the  record, 
directed  this  motion  to  stana  over  till  the  first 
day  of  the  following  Michaelmas  Term. — Nol- 
lingK  T.  Kirkby,  V.  C,  17th  July,  1835.  Ed.  MS. 

"  As  a  iole  plaintiff  or  defendant,  or  one  of 
several  plaintiffs  or  defendants,  sometimes  be- 
comes bankrupt^  or  insolvent,  or  diet  after  filing 
the  billy  the  Editor  conceives  that  it  may  be 
useful  in  practice  to  show  at  one  view  the  dis- 
tinctions which  exist  in  these  cases,  and  the 
proceedmgs  which  a  defendant  desirous  to  get 
rid  of,  or  bring  to  a  conclusion,  the  suit  should 
adopt  for  that  purpose,  so  far  as  the  cases  go : 
therefore — 

"  1st.  Where  a  sole  plaintiff  becomes  bank- 
rupt or  insolvent  after  ansteer, 

•*  The  proper  proceeding  is  a  motion  by  the 
defendant,  npon  notice  served  on  the  assignee 
of  the  plaintiff,  (and,  since  the  new  orders,  I 
Should  think  on  the  bankrupt,)  that  the  as- 
signee may  file  a  supplemental  bill  within  a 
given  time,  (generally  a  fortnight,)  or  that  the 
bill  may  stand  dismissed  without  costs, — Ran- 
dall V.  Afum/ord,  18  Ves.  424 ;  Porter  v.  Co^, 
5  Madd.  80. 

"  Upon  the  bankruptcy  of  a  sole  plaintiff,  in 
an  injunction  bill-^' 


"  Lord  Eldon  stated  the  practice  to  be  not  to 
dissolve  the  injunction,  but  that  the  defendant 
might  move  that  the  assignees  should  come  in, 
or  the  injunction  be  dissolved.  See  18  Ves. 
427. 

**  2dly.  Where  one  of  several  plaintiffs  be- 
comes bankrupt  or  insolvent, 

•*The  practice  was  settled  by  the  Vice- 
Chancellor,  that  the  defendant  may  make  the 
common  motion  to  dismiss  fw  trntit  ofprosPCU" 
tion  with  costs. — Craddick  v.  Mnsson,  1  Sim. 
601 ;  vide  also  18  Ves.  426. 

"  3dly.  When  a  defendant  becomes  bank- 
rupt, 

"  It  has  been  held  that  he  may,  notwith- 
standing his  bankruptcy,  move  to  dismiss  for 
want  of  prosecution  with  costs. — Monteith  v. 
Taylor,  9  Ves.  615.  See  also  Booth  v.  Smithy 
5  Simons,  63.9. 

"  4thly.  Where  one  of  several  plaintiffs  dies 
even  before  answer, 

"  A  defendant  may  move  that  the  surviving 
plaintiffs  may  be  ordered  to  revive  the  suit 
within  a  given  time,  or  that  the  bill  may  be 
dismissed  with  costs.  See  Adamson  v.  Ihtll, 
1  Turn.  258. — Consequently,  if  one  of  the 
plaintiffs  dies  after  answer,  such  a  motion  is 
the  proper  proceeding  for  a  defendant  to  take. 
—See  JFood  v.  Bethune,  2d  of  June,  1820; 
B.  1819;  Re^.  Lib.  1183.  The  Editor  con- 
ceives that  ine  same  course  of  proceeding 
must  be  taken  when  a  suit  abates  by  the  death 
of  a  co-defendant. 

"  Where  a  bill  of  revivor  had  been  filed  by 
a  plaintiff  before  the  service  of  a  subpoena  to 
rejoin,  but  no  order  to  revive  had  been  ob- 
tained, the  V.  C.  (Sir  John  Leach),  on  the 
motion  of  the  defendant,  ordered  the  plaintiff 
to  revive  within  ten  days,  and,  in  default 
thereof,  that  both  the  original  bill  and  bill  of 
revivor  should  be  dismissed  with  costs.  Bolton 
V.  Bolton,  2  Sim.  &  St.  371.  Reg.  Lib.  A. 
1824.  1693. 

"  The  difference  in  the  course  of  proceeding 
on  the  part  of  a  defendant  in  the  case  of  the 
death,  on  the  one  hand,  and  the  bankruptcy, 
on  the  other,  of  a  party,  arises  from  the  dis- 
tinction that  the  death  of  a  party  ordinarily 
works  an  abatement  of  the  suit,  but  that  the 
bankruptcy  or  insolvency  of  a  party  merely 
renders  the  suit  defective  for  want  of  proper 
parties.— See  18  Ves.  426;  Booth  v.  Smith, 
5  Simons,  639.  And  even  after  bankruptcy, 
and  before  a  supplemental  bill  is  filed,  pro- 
ceedings may  be  taken  in  the  cause. — fbiJ. 

"  If  a  suit  abates  by  the  death  of  one  of 
several  plaintiffs  or  defendants,  qfter  the  ser- 
vice of  a  subpoena  to  rejoin  (which  seems  to  be 
the  period  beyond  which  a  motion  to  dismiss 
for  want  of  prosecution  cannot  be  regularly 
made),  and  before  a  decree,  it  appears  to  be 
undecided  whether  a  defendant  can  compel  the 
payment  of  his  costs,  or  the  revival  of  the  suit ; 
for  although  a  defendant,  after  the  service  of  a 
subpoena  to  rejoin,  may  so  far  become  an  actor 
in  the  cause  as  to  take  the  necessary  steps  for 
bringing  it  to  a  hearing,  yet  he  cannot  revive- 
a  suit  before  a  decree.  It  would  seem,  there- 
fore, that  a  defendant  is  under  such  circunu 
2C4 
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stances  without  a  rented v,  unless  the  Court 
should  consider,  as  Lord  feldon  observed  (see 
1  Turn-  '25S),  thai  •*  a  plaintiff  is  huund  to  re- 
vive n  suit  or  put  the  defendant  out  of  Court,** 
On  the  abatement  of  a  suit  by  the  death  of  a 
sole  plaintiffs  the  defendant  seems  to  be  with- 
out a  remedy  in  regard  to  his  costa.  And  on 
the  death  of  a  sole  defendant,  the  representa- 
tives of  such  defendant  seem  sJso  to  be  without 
a  remedy  in  regard  to  the  costs  of  such  de- 
ceased defendant. 

*'  The  above  propositiooa  regarding  proceed- 
ings to  be  taken  on  the  bankrnptey  or  insol- 
vency of  a  party,  should  be  read  with  caution, 
III  regard  to  cases  in  which  such  bankruptcy  or 
insolvency  happens  after  the  service  of  a  sub- 
poena  to  rejoin. — Ed,*' 

The  author  has  here,  it  will  be  observed, 
as.  he  has  in  other  parts  of  his  work,  ad- 
duced  several  MS.  authorities  and  original 
remarks  which  will  be  useful  to  the  practi- 
tioner. 
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BCTBQBSS    LISTS. — RBTISIKO    BARBISTBBS. 

BLBCTIONS. 

Wb  shall,  in  an  early  number,  state  the 
substance  of  the  alterations  effected  in  the 
law  by  this  act,  and  also  separately  publish 
it  verbatim,  with  full  commentaries.  In  the 
mean  time  we  give  the  following  Order  in 
Council,  from  the  Gazette  of  the  11th  in- 
stant, fixing,  for  the  present  year,  the  7th  of 
November  as  the  day  on  which  the  Over- 
seers of  Parishes  are  to  deliver  to  the  Town 
Clerks  of  Boroughs  the  Burgess  Lists,  and 
such  Lists  are  to  be  placarded  on  the  Town 
Halls,  a  week  before  the  17th  of  November. 

Objections  to  the  names  inserted  or 
omitted  in  such  Lists,  are  to  be  notified  by 
the  1 7th  of  November ;  and  Lists  of  the  ob- 
jections are  to  be  put  up  during  eight  days 
preceding  the  Ist  of  December. 

The  Revising  Barristers  are  to  sit  between 
the  1st  and  15th  of  December,  and  the 
Burgess  Roll  is  to  be  completed  by  the 
22d  of  December  5  the  Councillors  are  to 
be  elected  on  the  26th  of  December;  the 
Aldermen  on  the  31st  of  December;  and 
the  Mayor  and  Sheriflfe  on  the  Ist  of  Jan- 
uary next. 

At  the  Court  at  St.  James's,  the  llth  day 
of  September,  1836.  Present,  the  King's  Most 
Excellent  Majesty  in  Council. 

5th  and  6th  William  4,  c.  76,  s.  140. 

Whereas,  by  an  Act  passed  in  the  fifth  and 
sixth  year  of  his  Majesty's  reiffn,  intituled, 
"An  Act  to  provide  for  the  Regulation  of 
Municipal    Corporations    in    England    and 


Wales, "  it  was,  amon^  other  thLo^  enacted, 
that  it  should  be  lawful  for  his  Maiesty,  if  he 
should  think  fit,  by  the  advice  of  his  Privy 
Council,  to  order  any  days  and  times  before 
the  1st  day  of  Februarv  next  for  doing  the 
several  matters  required  or  authorized  by  the 
said  Act  to  be  done,  in  Heu  of  the  several  days 
and  times  for  the  present  year  thereiabefore 
specified,  or  any  of  them; 'and  that  in  such 
cases,  all  matters  mentioned  in  such  order 
should  be  done  on  and  within  such  days  and 
times  as  should  be  mentioned  respectively  in 
that  behalf,  in  snch  order  as  if  tne  days  and 
times  mentioned  in  such  order,  had  in  every 
instance  been  meationed  in  the  said  Act,  in- 
stead of  the  days  and  times  therein  before  re- 
spectively mentioned  in  that  behalf,  and  not 
otherwise  ;  provided  alwavs,  that  nothing 
therein  contained  should  authorize  his  Majesty 
to  appoint  any  days  or  times  other  than  were 
therein  before  specified,  for  any  matters  re- 
Quired  or  authorized  by  the  said  Act  to  be 
done,  after  the  expiration  of  this  present 
year  : 

His  Majesty  is  thereupon  pleased,  by  the 
advice  of  his  Most  Honourable  Privy  Council, 
in  pursuance  of  the  power  vested  in  his  Ma- 
jesty by  the  said  Act,  to  order,  and  it  is  here« 
by  ordered  as  follows,  that  is  to  say : 

Section  15.  His  IVI^jesty,  by  the  advice 
aforesaid,  does  hereby  order,  tnat  the  over- 
seers of  the  poor  of  every  parish  wholly  or  in 
part  within  any  borou^rh  named  in  either  of 
the  schedules  (A)  or  (B),  to  the  said  Act  an* 
nexed,  shall  make  out,  and  shall  deliver  to 
the  town  clerk  of  the  borough,  the  biurgesa 
list,  according  to  the  provisions  of  the  aaid 
Act,  on  the  seventh  day  of  November  in  this 
year,  mstead  of  the  fifth  day  of  September,  as 
prorided  in  the  said  Act;  and  that  the  sud 
overseers  shall  keep  a  true  copy  of  such  lists, 
to  be  perused  by  any  person,  without  payment 
of  any  fee,  at  all  reasonable  hours,  between 
the  said  seventh  day  of  November  and  the  se- 
venteenth day  of  November  in  this  year,  in- 
stead of  the  time  between  the  fifth  and  fifth- 
teenth  davs  of  September;  and  that  the  town 
clerk  shall  cause  a  copy  of  all  such  lists  to  be 
fixed  on  or  near  the  outer  door  of  the  town- 
hall,  or  in  some  public  and  conspicuous  situa- 
tion within  the  borough,  on  every  day  during 
the  week  next  preceding  the  seventeen^ 
day  of  November  in  this  year,  instead  of  the 
week  next  preceding  the  fiteenth  day  of  Sep- 
tember. 

17*  And  his  Majestv,  by  the  advice  afore^ 
said,  does  hereby  orders  that  every  person 
whose  name  shaU  have  been  omitted  in  any 
such  burgess  list,  and  who  shall  claim  to  have 
his  name  inserted  therein,  and  every  persoa 
authorized  by  the  said  Act  to  object  to  any 
other  person  as  not  beiog  entitled  to  haive  hu 
name  retained  in  any  burgess  list,  shall  give 
notice  thereof  respectively,  as  by  the  said  Act 
is  required,  on  or  before  the  seventeenth  day 
of  November  in  this  year,  instead  of  the  M- 
teenth  day  of  September;  and  that  the  town 
clerk  of  every  such  borough  shall  cause  copies  of 
the  lists  to  be  made  out  by  liim  of  all  such  per* 
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BonB  aa  claiming  and  so  objected  to,  accor- 
ding to  the  provisiona  of  the  said  Act,  to  be 
fixed  on  or  near  the  outer  door  of  the  town 
hall,  or  in  some  pnblic  and  conspicuous  situ- 
ation within  Bucn  borough,  during  the  eight 
days  next  preceding  the  first  day  of  Decem- 
ber in  this  year,  instead  of  the  eight  days  next 
preceding  the  first  day  of  October,  and  that 
the  town  clerk  shall  likewise  keep  a  copjr  of 
the  names  of  all  persons  so  claiming  as  atore- 
said,  as  also  a  copy  of  the  names  of  ul  persons 
so  objected  to  as  aforesaid,  to  be  perusea  hv  any 
person,  without  jwyment  of  anv  fee,  at  all  rea* 
sonable  hours  during  the  dght  oays  (Sunday  ex- 
cepted) next  preceding  the  first  cay  of  Decem- 
ber in  this  year,  insteu  of  the  eight  days  (Sun- 
day excepted)  next  preceding  the  first  day  of 
October. 

18  and  20.  And  his  Majesty,  by  the  advice 
aforesaid,  does  hereby  order  that  the  Barris- 
ters to  be  appmnted  to  revise  the  lii^ts  of  bur- 
gesses of  the  said  boroughs,  according  to  the 
provisions  of  the  said  Act,  shall  hold  their 
courts  as  directed  by  the  said  Act,  for  the  pur- 
pose of  revising  the  said  burgess  lists,  at  some 
time  between  the  first  day  ofDecember  inclu- 
sive and  the  fifteenth  day  ofDecember  inclu- 
sive in  this  year,  instead  of  the  time  between 
the  first  day  of  October  inehisive»  and  the  fif- 
teenth day  of  October  inclusive. 

22.  And  hia  Mi^esCy,  by  the  advice  atfore- 
iaidy  does  hereby  order  that  the  town  clerk  of 
every  such  boreugh  shall  cause  the  Burgess 
Roll  of  the  burgesses  of  suck  borough  to  be 
completed  on  or  before  the  twenty-seco&d  daj 
q£  December  in  this  year,  instead  of  causing  H 
t»  be  coM^leted  on  or  before  the  twenly-so> 
cottd  day  of  October* 

30.  And  hb  Migeaty,  by  the  advice  afore- 
said, does  hereby  order,  that  the  CounciUora 
of  every  such  bor«Mij|^h  ^11  be  elected  ac- 
cording to  the  provisions  of  the  said  Act^  on 
the  twenty-sixth  da^  of  December,  in  this 
year,  instead  of  the  first  day  of  November. 

25.  And  his  Majesty,  by  the  adrice  afore- 
said, does  hereby  order,  that  the  Aldermen 
of  every  such  boroagh  shall  be  elected  accord- 
ing to  the  provisions  of  the  said  Act,  on  the 
tfairtjr-first  day  of  December  in  this  yeur,  in* 
•teao  of  the  ninth  day  of  November. 

49,  61,  and  69.  And  his  Majesty,  by  the 
advice  aforesaid,  does  hereby  order,  that  the 
first  quarterly  meeting  of  the  Council  of  every 
such  borough  shall  be  holden  at  noon,  on  the 
first  day  of  January  in  the  year  one  thousand 
eight  hundred  and  tlur^-aix,  instead  of  the 
ninth  day  of  November  im  this  year ;  and  that 
the  mayor  of  every  such  borough  shall  be 
elected,  according  to  the  provisions  of  the  said 
Act,  on  the  saiduvt  day  of  January,  instead  Qf 
the  said  ninth  day  of  November ;  and  that  the 
sheriff  to  be  appointed  to  any  such  borough, 
according  to  tae  provisions  of  the  said  Act, 
shall  be  apDointed  accordingly  on  the  said 
first  day  or  January,  instead  of  the  first  day 
of  November  in  this  year. 

0.  C.  Gaevillb. 
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Lord  Brougham  has  just  introduced  a  bill 
intituled  '*  An  Act  for  amending  and  de- 
daring  the  Law  of  Marriage,"  which  has 
been  printed,  as  we  imderatand,  for  the  pur- 
pose of  consideration  by  the  next  Session 
of  Parliament. 

The  preamble  recites  that  "  it  is  ex* 
pedient  that  the  law  should  be  certain  and 
known,  especially  touching  marriage  and 
legitimacy,  and  that  its  provisions  ^ould  be 
rendered  as  difiicolt  to  evade  as  may  be." 

The  following  is  the  substance  of  tiie 
proposed  enactments : 

That  no  marriage  oootraeted,  had,  made,  or 
solemnized  in  Scotland  shall  be  vidid,  either 
in  Scotland,  or  in  any  port  of  the  United  King* 
dom,  or  of  the  dominions  thereunto  belong* 
iag,  unless  both  the  parties  were  bom  in  Scot- 
land, or  had  had  their  most  usual  place  of 
residence  ther^  or  had  lived  in  Scotland  for 
three  weeks  next  preceding  such  marriage; 
any  law,  custom,  or  usage  to  the  contrary  not* 
withstanding. 

2.  That  no  divorce  shall  be  pronounced  by 
the  Court  oi  Session  in  Scotland  to  dissolve 
any  marriage  not  had  in  Scothind  unless  the 
husband  be  a  Scotchman,  or  unless  his  usual 

Kce  of  residence  be  in  Scotland,  or  unless 
h  the  husband  and  the  wife  shall  have  lived 
in  Scotland  for  twelve  calendar  months  next 
prececting  the  commencement  of  the  suit  to  be 
mstituted  in  the  Court  of  Session  for  suck 
divorce;  any  law,  custom,  or  usage  to  the 
contrary  notwithstanding. 

3.  Children  legitimate  by  the  tow  of  Scot- 
land, to  be  deemed  so  in  all  parts  of  the  United 
Kingdom. 

4.  Marriages  and  divorces  valid  by  the  law 
of  Scotland,  to  be  deeascd  so  in  aD  parU  of  the 
United  Kingdoak 

b.  Ceitiicated  copy  of  entry  by  sheriff  de- 

gute  that  parties  were  married,  and  that  they 
ved  in  Scotland  three  weeks  preceding  such 
marriage,  conclusive  as  to  its  validity. 

6.  Persons  forging  such  entry,  &c.  liable  to 
transportation  for  seven  years. 


MORTGAGE  STAMP. 


Wa  have  been  favored  with  the  foHewing 
additional  statement  respecting  the  case  of 
Dse  d.  Bttrtlep  v.  Gray,  of  which  a  short  re- 
port was  given  atp.  3091 

3d  October,  1821.— Francis  Carter,  in  con- 
sideration of  150/.  lent  t*  him  by  William 
Rowtonds,  granted  and  demised  certain  here- 
ditaments unto  Rowlands,  his  executors,  ad- 
ministrators, and  assigns,  from  the  date  thereof 
for  the  term  of  1000  years,  upon  trust  that  if 
Carter  should  not  at  the  end  of  six  calendar 
months  from  the  date  thereof  pay  unto  Row- 
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lands,  his  executors,  &c.  the  said  sum  of  150/. 
and  interest,  then  and  in  such  case  Rowlands 
should  sell  and  dispose  of  the  premises.  No 
sale  was  made  by  Rowlands ;  but  Carter  (being 
in  want  of  a  further  s am,  which  it  was  not  con- 
venient  for  Rowlands  to  lend,)  applied  to  Wil- 
liam  Worsley  to  pay  off  Rowlands,  and  to  lend 
a  further  sum  of  200/.,  which  Worsley  agreed 
to  do. 

23d  &  24th  January,  1823.— Lease  and  re- 
lease of  these  dates,  the  latter  made  between 
Rowlands,  of  the  first  part ;  Carter,  of  the  se- 
cond  part;  Worsley,  of  the  third  part;  and 
Bartley  (the  lessor  of  the  plaintiff),  of  the 
fourth  part ;  in  consideration  of  150/.  paid  to 
Rowlands  by  Worsley,  at  the  request  of  Carter, 
in  discharge  of  the  money  due  on  the  mort- 
gage, Rowlands  bargained,  sold,  assigned, 
transferred,  and  set  over,  and  by  way  of  con- 
veyance only,  granted  and  confirmed  unto 
Bartlej',  his  executors,  &c.  for  the  residue  of 
the  said  term  of  1000  vears,  in  trust  for  Wors- 
ley, his  heirs,  &c.  and  to  attend  the  inherit- 
ance. 

Rowlands  covenanted  that  he  had  done  no 
act  to  incumber  the  premises.  Tlie  release 
then  further  witnessed,  that  in  consideration 
of  the  further  sum  of  200/.  pud  by  Worsley  to 
Carter,  he,  the  said  Carter,  granted,  bargained, 
sold,  aliened,  released,  and  confirmed  unto 
Worsl^,  his  heirs  and  assigns,  all  the  premises 
thereinbefore  described,  with  the  appurte- 
nances, and  the  reversion,  &c.  and  all  the 
estate,  &c.  and  all  deeds,  &c.  to  hold  unto 
Worsley,  his  heirs  and  assigns,  upon  the 
trusts,  &c.  thereinafter  declared;  that  is  to 
say,  upon  trust  that  Worsley  should  enter  into 
possession  of  the  premises  and  sell  the  same 
by  auction  or  private  contract,  and  convey  the 
same  to  the  purchasers,  &c.  and  out  of  the 
proceeds  to  pay  himself  his  principal,  interest, 
and  costs.  Then  followed  the  usual  indemnity 
to  purchasers;  covenant  by  Carter  to  pay  the 
sum  of  350/.  to  Worsley;  that  Carter  and 
Rowlands  had  good  right  to  convey ;  for  quiet 
enjoyment  and  further  assurance,  and  to  pro- 
duce deeds. 

This  release  was  comprised  in  four  skins, 
and  was  stamped  as  follows :  1st  skin,  1/.  15«. ; 
2d  skin,  2/. ;  3d  skin,  2/.;  and  4th  skin,  1/. : 
the  number  of  folios  was  66. 

The  case  was  tried  at  Lancaster  in  March 
1834,  and  verdict  for  the  lessor  of  the  plaintiff, 
with  leave  for  the  defendant  to  move  to  enter 
a  nonsuit. 

Counsel  for  the  plaintiff,  at  Lancaster, 
Mr.  Cresswelt,  Mr.  Bartley,  and  Mr.  Samuel 
Martini  and  for  the  defendant,  Mr.  Charles 
Crompion. 

The  case  was  argued  in  Banco  Regis  by  Sir 
fFilliam  Follett,  Solicitor  General,  Cresswell, 
and  Martin,  for  the  plaintiff;  and  by  Cramp- 
ton  for  the  defendant;  and  the  rule  which 
had  been  obtained  to  enter  a  nonsuit,  was  dis- 
charged. J.  C.  G. 

Liverpool,  5th  Sept.  1835. 


SELECTIONS 

FROM  CORRESPONDENCE. 

No.  ex. 


FBBS  AT  THE  80BPCBNA  OFFICE. 

Allow  me  to  draw  your  attention  to  a  charge 
made  at  the  Subpoena  Office  for  sealing  snii- 
poenas.  The  sum  now  charged  is  5«.  10</. ; 
whereas  the  sum  heretofore  cliarged  since  the 
passing  of  the  act  3  &  4  Geo.  4,  c.  94,  has  been 
ds.  6fi.,  which  I  apprehend  is  the  proper  sum. 
The  reason  assigned  for  charging  the  extra 
4d.  is,  that  the  sum  of  2d.  is  to  be  paid  to  the 
Chaff  Wax  and  his  deputy,  and  the  sum  of  2</. 
to  the  Sealer  attached  to  the  Great  Seal  and 
his  deputy,  for  their  use ;  and  this,  they  say,  is 
in  addition  to  the  5s.  6d.  paid  for  sealing,  llie 
words  of  the  act  are,  however,  that  **  out  of 
each  sum  so  to  be  received  by  him,"  meaning 
the  5s.  6d.  to  be  paid  for  sealing,  those  sums 
shall  be  paid,  and  thus  clearly  excluding  the 
overcharge:  such,  too,  has  been  the  view 
taken  at  the  office  until  lately. 

J.B. 


Sir, 


DOWER. — ^ADULTERY. 


Your  journal  is  the  only  channel  through 
which  any  suggestion  for  the  alteration  and 
improvement  of  the  law  comes  before  the  eye 
of  the  professional  portion  of  the  public ;  and 
as  I  perceive  you  have  given  room  for  several 
ideas  of  your  various  correspondents,  I  am  in- 
duced to  hope  that  the  one  1  am  about  to  sug- 
gest,  if  worthy,  will  meet  with  the  same  notice. 

In  the  present  state  of  the  law  a  woman 
who  is  divorced  from  a  man,  a  vinculo  matri- 
monii, shdl  not  be  endowed.  Now,  permit 
me  to  ask,  upon  what  just  ground  a  woman 
who  is  divorced  a  mensa  et  thoro,  generally  a 
culprit  who  has  committed  the  most  odious  of 
offences,  should  be  entitled  to  dower  ?  It  may 
be  sud,  that  the  husband  must  take  to  her 
again  voluntarily  before  she  can  be  endowed. 
True ;  but  why  should  the  conduct  of  a  weak 
man  bring  upon  his  children  an  injury  by 
diminishing  their  rights  and  expectations  ^ 
They  have  been  wronged  sufficiently,  without 
a  further  infliction. 

It  may  further  be  remarked,  that  the  im- 
portant amendments  in  the  law  respecting 
dower  which  have  been  lately  made,  has  cur- 
tailed the  right  to  dower;  but,  unfortunately, 
the  power  created  by  the  Dower  Act  to  di- 
minish or  destroy  that  right,  is  placed  in  the 
same  hands  that  have  abused  the  just  expecta- 
tions of  a  family.  I  should  be  glad  to  see  a 
law  pass  which  annihilated  completely  the 
right  of  such  a  woman  to  dower.  In  the  pre- 
sent age,  when  so  many  regret  that  the  offence 
of  adultery  is  punishable  merely  by  an  action 
for  damages,  (and  that  is  only  directed  against 
one  of  the  offenders,)  I  may  hope  an  aJteni- 
tion  will  take  place,  giving  to  the  civil  law  as 
much  power  as  is  consistent  with  justice. 

i.  B.W. 
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LICiiNCXB  TO  8F0RT. 

A  iicBKCB  to  sport  must  be  in  Tnriting 
under  seal,  as  being  an  interest  in  an  in- 
corporeal hereditament.  A  right  to  fish  in 
the  ponds  and  waters  of  a  manor,  cannot 
be  demised  by  parol.  This  was  decided  by 
the  case  of  the  Duke  of  Somerset  t.  Fogwell, 
5  B.  &  C.  875  ;  8  Dowl.  &  Ry.  747 ;  and 
even  an  easement  over  the  land  of  another, 
cannot  pass  except  by  deed ;  Hewlins  v. 
Sh^pam,  5  B.  &  C.  221 ;  7  DowL  &  Ry. 
783.  In  the  latest  case  on  the  point,  there 
was  a  demise  in  writing,  but  not  under 
seal,  of  a  messuage,  and  fiill  and  free  and 
exclusive  licence  and  leave  for  the  lessee, 
his  friends,  gamekeeper,  &c.  to  hunt,  hawk, 
course,  shoot,  and  sport  in,  over,  and  upon 
a  manor  of  the  lessor,  and  to  fish  in  the 
ponds  and  waters  thereof,  from  August  to 
February  following,  at  an  entire  rent ;  and 
this  was  held  to  be  entirely  void.  Bird  v. 
Higginson,  4  Nev.  &  Man.  505. 

BIGHT  OF  DISTBBSS. 

Rent  is  in  the  nature  of  a  specialty  debt. 
Gage  v.  Acton,  1  Salk.  325 ;  1  Com.  Rep. 
67  ;  1  Ld.  Raym.  515.  A  promissory  note 
therefore  given  by  the  tenant  to  his  land- 
lord for  rent,  does  not  of  itself  suspend  the 
right  of  distress  until  the  note  is  due.  A 
debt  due  on  bond  may  be  set  off  against 
rent,  because  the  latter  is  a  debt  of  equal 
degree  with  the  former;  but  as  a  promis- 
sory note  is  of  inferior  degree  to  the  rent, 
the  receipt  of  the  note  creates  no  extin- 
guishment of  the  rent.  Per  Lord  Denman, 
C.  J.,  in  Davis  v.  Gyde,  4  Man.  &  Nev. 
464. 

THB  NEW  STATUTE  OF  LIMITATIONS. 

By  the  3  &  4  W.  4,  c.  27,  s.  2,  it  is 
enacted,  that  no  land  shall  be  recovered 
unless  within  twenty  years  after  the  right 
of  action  has  accrued;  and  by  s.  3,  the 
right  to  bring  an  action  to  recover  any  land, 
B^ll  be  deemed  to  have  first  accrued  when 
the  person  claiming  the  land,  or  some  per- 
son through  whom  he  claims,  shall  in  re- 
spect of  the  estate  or  interest  claimed,  have 
been  in  possession  or  in  receipt  of  the  profits 
of  such  land.  By  s.  16,  "  persons  under 
the  disability  of  infeincy  or  coverture,  &c.^ 


or  the  persons  claiming  through  them,  tbaH 
have  ten  years  to  bring  their  action  after 
the  disabiHty  is  removed.'*  By  s.  17,  "  na 
action  shall  be  brought  by  any  person  who 
at  the  time  at  which  his  right  to  bring  an 
action  to  recover  any  land  shall  have  first 
accrued  shall  be  under  any  of  the  disabili- 
ties before  mentioned,  or  by  any  person 
claiming  through  them,  but  within  forty 


years  next  after  the  time  at  which  such 
right  shall  have  first  accrued,  although  the 
person  under  disability  at  such  time  may 
have  remained  under  one  or  more  of  such 
disabilities  during  the  whole  of  such  forty 
years,  or  although  the  term  of  ten  years 
from  the  time  at  which  he  shall  have  ceased 
to  be  under  any  such  disability,  or  have 
died,  shall  not  have  expired."  These  sec- 
tions of  the  new  statute  of  limitations  have 
been  lately  iq)plied  to  the  following  circum- 
stances: An  action  of  ejectment  waa 
brought  for  a  house  in  Northamptonshire, 
and  tiie  plaintiff's  case  was  this :  In  1772, 
one  Whitworth  died  seised,  having  devised 
the  premises  to  his  wife  in  fee ;  and  on  his 
deaUi  Mrs.  W.  took  possession,  and  in  the 
same  year  married  John  Corby,  by  whom 
she  had  issue  the  lessor  of  the  plaintiff. 
Mrs.  Corby  and  her  husband  continued  ta 
occupy  the  premises  for  a  few  years,  after 
which  they  left  that  part  of  the  country, 
and  ultimately  settled  at  St  Albans.  It 
did  not  appear  under  what  circumstances 
they  had  parted  with  the  premises.  Mrs. 
Corby  died  in  1828,  and  her  husband  in 
1832.  It  was  shewn  that  no  fine  had  been 
levied  by  the  Corbys.  The  defendant's 
counsel,  without  disdoBing  his  title,  con- 
tended that  the  claim  of  ^e  lessor  of  the 
plaintiff  was  barred  by  the  17th  section  of 
the  3  &  4  W.  4,  c.  27.  The  learned  Judge 
(lAttledale)  was  of  this  opinion,  and  non- 
suited the  plaintiff,  with  leave  to  move  to 
set  aside  the  nonsuit,  and  enter  a  verdict 
for  the  plaintiff.  It  was  contended,  first, 
that  the  possession  of  the  defendant  must 
be  presumed  to  be  rightful,  and  not  ad- 
verse; see  Reading  v.  Rawstone,  2  Ld. 
Raym.  829 ;  HallY.  Doe,  5  B.  &  Aid.  687; 
Doe  V.  Hail,  2  Dowl.  &  Ry.  38 ;  Doe  y. 
Pike,  1  Nev.  &  Man.  385 ;  Doe  v.  Har- 
borough,  1  Nev.  &  Man.  422;  and  se- 
condly, that  the  lessor  of  the  plaintiff  ac- 
quired a  new  title  on  the  death  of  his  father 
in  1832,  and  could  by  the  5th  section  of  the 
act  maintain  the  action,  which  enacts,  that 
a  right  to  bring  an  action  to  recover  any 
land  shall  b^  deemed  to  have  first  accrued, 
in  respect  of  an  estate  in  reversion,  at  the 
time  at  which  the  same  shall  have  become 
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tn  estate  in  poeaetaion  By  the  determioap 
tiflo.  of  any  estate  in  respect  of  which  stxsh 
lands  sliaU  be  held,  notwithstanding  the 
person  claiming  such  bind  shall,  previously 
to  thit  creation  of  the  estate  which  shall 
h&ve  determined,  have  been  in  possession 
ef  the  estate.  Loord  Demma»,  C.J,  delivered 
the  judgment  of  the  Court  as  follows : — 
The  fatt  being  dear  that,  within  the  terms 
of  the  8  &  4  W.  4,  c.  27,  s.  3,  the  plain- 
tiff*8  notber  was  dispossessed,  or  disoon- 
tinned  the  possession  or  receipt  of  the  rents 
above  forty  years  before  the  action  brought, 
the  action  is  dearly  barred  by  section  17. 
Some  argument  was  raised  on  the  question, 
whether  aduerue  or  Bd ;  but  the  terms  <^ 
that  clause  are  quite  unequivocal ;  and  one 
ef  its  objects  was  to  avmd  the  necessity  of 
inquiring  into  facts  of  so  andent  a  date.  If 
the  person  actually  in  possession  could  be 
diewn  to  have  held  uuder  the  party  through 
whom  the  plaintiff  daims,  the  possession  of 
the  former  might  be  regarded  as  the  pos- 
■estton  of  the  latter ;  but  in  this  case  there 
was  not  a  anrie  fiatet  from  which  such  an 
inferenee  could  be  drawn.  On  the  con* 
trary,  the  departure  of  the  foimer  posses- 
sors to  a  distance,  without  appearing  to 
have  recdved  any  rent  or  made  any  de- 
mand, is  the  strongest  evidence  of  their  in- 
tending to  abandon  all  occupation  and  claim 
of  ownership ;  and  as  the  title  of  the  plain- 
tiff's ancestor  rested  on  no  docnments  ex- 
cept the  will  of  the  former  hnsband>  bot 
was  uerdy  evideneed  by  possesdon  at  an 
eariier  perM,  that  ancestor's  entire  deser- 
tion ei  the  pvemiseo  for  so  long  a  time, 
goes  fiff  to  dkew  a  oonscioosness  that  the 
anterior  oocnpation  was  without  tide.  It 
IS  true,  that  if  Mrs.  Corby  was  the  owner 
her  husband  was  tenant  by  tiie  curtesy,  and 
their  ion's  right  of  possesdon  did  not  accrue 
until  after  his  fitther's  death ;  but  this  fi- 
nishes no  answer  to  the  podtive  enactment 
of  liodtation  in  the  17th  clause.  It  is 
true,  also,  tiiat  in  the  eases  dted  at  the  bar 
this  Court  shewed  a  strong  in^Hspodtion  to 
presume  a  possession  adverse,  yMch  mijfkt 
be  kwfid  consistenitly  with  the  facts  fotnad. 
Of  these  cases  no  more  need  be  sdd  than 
that  they  were  not  brought  within  the  late 
statute. — ^Rule  refused.  Dee  d.  Corky  ▼. 
Branson,  4  Nev.  &  Man.  664. 


SUPERIOR  COURTS. 


TITHES. — PLBADIMO. 

Although  en  answer  making  two  inconsistent 
defences  to  a  bill  is  vicious  pleading,  still 


where  the  answer  is  so  framed  as  to  render 
it  dmthtfml  whether  the  defines  are  incon^ 
tistent,  the  Court  will  allow  the  cause  to 
proceed  to  be  heard  on  the  merits. 

This  wai  a  rehearini^  oi  a  point,  rdsed  upon 
the  pleadings  in  a  suit  for  tithes.  The  plain- 
tiffs, the  meo^bers  of  Jesus  College,  Oxford, 
cldmed  as  lessees,  certain  tithes  from  occu- 
piers of  land  in  the  parish  of  Tudinffton,  Wor- 
cestershire. It  was  objected  to  their  ddm, 
first,  that  it  was  opposed  to  the  statutes  of 
mortmain :  secondly,  that  their  suit  was  of  that 
description  of  proceedings  which  came  within 
the  chapter  of  maintenance  at  cosftmon  law. 
Both  these  objections  were  abandoned,  and 
the  defendants  rdied  on  the  third  as  a  defence, 
which  was,  that  the  payments  made  by  the  de- 
fendants and  their  predecessors  constitute  a 
modus  $  and  if  not  good  as  a  modus,  they 
amounted  to  a  composition  red  before  the  sta. 
tute  of  Elizabeth.  The  question  annied  was, 
whether  the  defendants  could  be  dlowed  to 
plead  in  the  dtemative,  bv  setting  up  a  modus, 
or  a  composition  red. ;  Mr.  Boteler  and  Mr. 
G,  Richards,  were  for  the  pidntiffs ;  Mr. 
Simpkinson,  Mr.  Sidebottom,  and  Mr.  Eagle, 
were  for  the  defendants. 

Mr.  Baron  Alderson  having  taken  time  to 
consider  the  question,  sdd  that  the  case  came 
on  upon  a  rehearing,  the  parties  being  dissatis- 
fied  with  the  decree  he  had  pronounced  on  a 
former  occasion.  He  stated  then  that  where 
an  answer  set  up  two  defences  that  were  in- 
consistent with  each  other,  the  answer  could 
not  be  allowed ;  but  whether  the  answer  in  this 
case  was  so  speeidfyframed  as  to  set  up  such  in- 
consisteat  defences,  he  owaed  that  upon  the 
rehearing  of  the  case  he  eutertdned  very  con- 
siderable doubt ;  and  as  the  cases  cited  were 
strong  to  shew  that  great  latitude  had  been 
previously  allowed  in  cases  of  this  description. 
It  seemed  to  him  that  he  ought  to  reverse  that 
part  of  the  decree  which  prevented  the  parties 
from  being  heard  on  the  merits  of  the  case, 
and  that  li^  ouefat  to  dlow  an  issue,  confining 
it  however  to  Uie  modus  alone.  He  lu^d  he 
should  be  dways  able  to  adopt  the  language  of 
Lord  Hardwicke,  who  on  a  similar  occasion 
of  dtering  his  opinion,  said  he  thought  it  a 
much  greater  reproach  to  a  Judge  to  continue 
in  his  error  than  to  acknowledge  and  correct 
it  when  made  aware  of  it. 

Jesus  College  v.  Gibbs  and  others,  at  Gray's 
Inn  Han,  June  8th  and  Jdy  Idth,  1835. 


ejT^tqner  of  pieaiP. 

COTENANT. — ^DKGLAaATION. — ^VAniANCK 
WITH  DEBD. — DBMURRBR. 

In  cooenant,  the  Court  will  not  hold  ii  to  he 
a  material  variance,  that  the  circumstance 
of  money  agreed  to  be  paid  at  a  particular 
place,  shall  not  be  set  out  in  the  declara- 
tion, provided  the  covenant  appears  to  be 
to  pny,  as  well  as  to  pay  at  a  certain  spot. 

This  was  an  action  in  covenant.    The  de- 
fendant, in  his  covenant,  bearing*  date  3d  Dec. 
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1825,  liad  agreed  to  pay  to  the  plamtid;  lu4 
heirs,  execators,  adwuiiitraton,  and  assigns, 
and  every  of  them,  for  and  in  consideration  of 
the  sum  of  IO(V.  received  ai  or  in  the  porch  of 
the  parish  church  of  Gamlingatf  in  this  countp 
of  Cmtnliridge^  the  full  and  first  sum  of  100/., 
with  interest  for  the  same,  at  the  rate  of  5/. 
for  every  lOO/.  for  a  year,  on  the  3d  day  of 
June  1826,  without  any  abatemeat  or  deduc- 
tion on  the  same  for  aay  cause  whatsoever. 
Ajui  he  the  said  defendant  did  dierehy  a^ree, 
promise,  and  coveoAUt,  that  he,  his  heirs,  ex- 
ecutors,  administrators,  or  assigns,  should  and 
would  truly  pay  or  cause  to  be  paid  to  the  said 
plaintiff  the  said  sum  of  100/.,  and  interest  for 
the  eame  as  aforesaid,  at  the  time,  place,  and 
manner  thereuibefore  limited  and  appainted 
for  the  payaent  thereof. 

The  pUiatiff  now  in  his  declaration,  after 
referring  to  the  covenant,  stated,  that  he  the 
said  defendant  did  thereby  promise  and  agree, 
for  certain  considerations,  to  pay  to  the  said 
plaintiff,  since  deceased,  the  sum  of  100/.,  and 
interest  for  the  same  at  the  rate  of  5/.  for 
100/.  for  a  year,  on  the  3d  day  of  June  then 
next  ensuing ;  but  that  nevertheless  the  said 
defendant  did  not  nor  would  not  pay  or  cause 
to  be  paid  unto  the  said  plaintiff  in  his  lifetime, 
since  deceased,  the  said  sum  of  100/.  and  in- 
terest as  aforesaid ;  and  that  the  said  defend- 
ant was  then  indebted  to  the  said  pluntiff, 
since  deceased,  in  the  said  sum  of  100/..  and 
21,  lOf .  for  interest  for  the  saae ;  and  that  an 
action  then  accrued  to  the  said  plaintiff  to  de- 
mand and  have  of  aud  from  the  defendant  the 
amount  aforesaid ;  and  that  the  said  sum  of 
100^,  and  2/.  10#.  for  interest,  had  not  since 
been  paid. 

The  defendant  demurred  to  this  declaration, 
an  the  ground  of  variance,  that  the  dechiration 
did  not  state  that  the  money  should  have  been 
paid  at  the  pia«e  pointed  out.  In  support  of 
this  he  prayed  oyer  of  the  covenant ;  aud  when 
it  had  been  read,  he  contended  that  the  de- 
claration was  not  sufficient  in  law,  and  that 
there  was  a  material  difference  between  the 
words  oi  the  covenant  set  forth  in  the  declara- 
tion, and  those  in  the  original  deed,  ioasmucb 
as  that  it  was  not  mentioned  in  the  declaration 
that  the  money  should  be  paid  at  any  particular 
place,  and  for  anything  that  appeared,  the 
defendant  might  have  been  at  the  spot  pointed 
•ut,  ready  to  pay  the  money.  A  second  ob- 
jection taken  was,  that  the  declaration  allied 
that  the  money  was  due  for  ceruia  oaMu^a- 
tions ;  whereas  there  appeared  to  be  only  one 
consideration  by  the  deed.  Upon  this,  it  was 
submitted  that  no  cause  of  action  was  shewn 
to  hare  arisen. 

Joinder  in  demurrer. 

It  was  eoateaded  by  the  defendant,  that  the 
only  question  was,  whether  the  variance  be- 
tween the  covenant,  as  shewn  in  the  declara- 
tion and  tlie  original  covenant,  was  material ; 
and  in  support  of  the  allegation  that  it  was  of 
importance  various  authorities  were  cited« 
wliere  it  had  been  held,  that  if  there  was  any 
certain  place  limited  for  pi^ment^  the  obligor 
Might  rtfiue  to  pay  at  any  other  place.  There 


was  also  another  anthority,  where  it  had  been 
lidd  down  that  an  aeoeptor  of  a  bill  of  ex- 
change payable  at  a  certain  place,  did  not 
promise  or  undertake  to  pay  the  same  at  any 
place,  but  only  at  the  place  specified  by  the 
acceptance.  A  general  covenant  had  likewise 
been  considered  to  bind  the  covenantor  to  pay 
anywhere ;  therefore  the  covienant,  as  set  forth 
in  the  declaration,  would  have  that  effoct  The 
real  covenant,  however,  binding  the  defendant 
to  pay  only  at  a  particular  spot,  the  declana* 
tion  must  he  hela  to  be  materiallv  at  variance 
with  the  original  deed.  A  second  point  upoa 
which  there  was  also  a  variance  was,  that  the 
covenant  set  forth  only  one  oonsiderationj 
while  the  declaration  stated  there  were  several 
considerations.  The  only  remaining  point  iut 
inquiry  was,  whether  the  defendant  w«s  right 
in  taking  advantage  of  the  variance  pointed 
out  by  demurrer ;  and  it  was  contended  4M(t 
it  was  opeii  to  him  to  select  either  that  course^ 
or  the  plea  non  eit  factum. 

In  support  of  the  declaration  it  was  con« 
tended,  that  the  question  of  variance  could 
net  be  raised  upon  deauri«r.  The  dW^aiant 
having  set  out  the  covenant  on  oyer,  made  it 
a  part  of  the  declaration ;  and  unless,  upon 
examining  the  whole  declaration,  there  ap- 
peared no  just  cause  of  action,  the  plcuntiff 
must  be  entitled  to  judgment.  A  case  was 
cited,  where  it  had  been  held  by  the  Court, 
that  if  the  legal  effect  of  a  deed  was  stated  in 
the  declaration,  the  defendant  had  a  right  to 
see  it  on  oyer,  and  if  it  appeared  that  there 
was  a.variance  in  the  meaning,  he  should  plead 
Aoa  eti  factum^  without  setting  out  the  deod« 
and  might  so  take  advantage  of  the  variance* 
If,  however,  the  deed  was  set  out  on  oyer, 
and  the  defendant  then  pleaded  non  eit/apiumt 
the  only  question  on  issue  would  be,  whether 
the  deed  was  executed  or  not  by  the  defend- 
ant. Another  case  was  also  alluded  to,  where 
it  was  held  that  a  defendant,  after  having  set 
out  a  deed  on  oyer,  cannot  take  advantage  of 
any  variance  between  it  and  the  declaration, 
on  demurrer.  In  the  present  case,  the  plam- 
tiff  had  alleged  that  the  defendant  had  cove- 
nanted to  pay  a  sum  of  money,  and  the  de- 
fendant, by  setting  forth  the  deed  on  oyer,  had 
shewn  how  it  should  be  paid. 

The  Court  thought  that  the  declaration,  un- 
der the  circumstances,  was  good.  The  cove«- 
nant  must  be  looked  upon  as  general ;  but  if 
it  could  be  considered  as  an  agreement  to  pay 
at  a  particular  place  only,  then  a  material  va- 
riance might  be  oonndemd  to  exist  If,  how- 
ever, it  included  an  agraemeat  to  pay,  as  widl 
as  to  pay  at  a  particular  spot,  then  looking  at 
the  deed  and  the  declaration  togetiier,  there 
did  not  appear  to  he  any  variaaee. 

Judgment  for  the  plaiiatiff.— /Wiir  t.  Emerw. 
T.TAS3S.    Excheq. 
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tOOKOVIT. — SIGNING  JUDGMBN1'. — TAXATION 
OP  COSTS. 

If,  according  to  the  terms  qf  a  cognovit 
given  by  a  defendant,  the  costs  may  be 
taxed  and  judgment  signed  on  a  certain 
day,  the  signing  judgment  first  will  be 
deemed  irregular. 

This  was  a  motion  to  set  aside  an  order 
wluch  had  been  made  under  the  following  cir- 
cumstances.  It  apj^eared  that  the  defendant 
had  g^ven  the  plaintiff  a  cognovit,  payable  on  a 
certain  day,  for  the  amount  of  the  debt  alleged 
to  be  due ;  and  if  the  amount  was  not  then 
paid,  the  costs  were  to  be  taxed  and  judgment 
signed.  Judgment  was  signed  by  the  puiintiff 
on  the  day  appointed,  and  notice  of  taxation 
having  been  given,  the  costs  were  taxed.  A 
summons  was  afterwards  taken  out  by  the 
defendant,  to  set  aside  the  judgment,  on  the 
ground  of  irregularity ;  and  it  was  contended 
that  the  judgment  ought  not  to  have  been 
signed  until  after  the  costs  were  taxed.  The 
judgment  was  on  this  ordered  to  be  set  aside  : 
out  it  was  now  contended  that  the  costs  could 
only  be  taxed  upon  the  judgment,  and  that  as 
no  tender  had  been  made  by  the  defendant  of 
the  amount  of  debt  and  costs,  the  plaintiff 
should  not  be  called  upon  to  pay  the  costs  of 
thejudgment. 

The  Court,  however,  thought  that  it  was 
irregular  to  sign  judgment  before  the  costs 
were  taxed,  according  to  the  terms  of  the 
agreement.  The  right  course  to  pursue  would 
have  been  to  tax  the  costs,  ana  if  not  paid 
with  the  debt,  to  take  judgment  for  the  whole 
amount. 

Rule  refused.— ^ii:w»  v.  Northern,  T.  T. 
1835.    Excheq. 


IMPROPBR  INOOR8EMBNT  ON  WRIT.— -DEFEND- 
ANT'S DISCHARGE. — DEFENDANT  CHARGED 
IN  BXECDTION  DURING  VACATION. 

If  the  indorsement  on  a  writ  on  which  a  de^ 
fendant  has  been  charged  in  execution,  be 
irregular  only  as  to  the  interest  sought  to 
be  recovered,  the  Court  will  not  discharge 
the  defendant  out  qf  custody,  but  will  order 
the  indorsement  to  be  altered.  The  de- 
fendant being  charged  in  execution  in  va- 
cation, the  same  does  not  rtfer  back  to  the 
preceding  term. 

A  rule  had  been  obtained  for  dischamng 
the  defendant  out  of  custody  of  the  sheriff,  on 
two  grounds:  first,  that  he  had  not  been 
charged  in  execution  until  two  terms  after 
judgment  signed ;  and  secondly,  that  he  was 
improperly  charged  in  execution  for  an  un- 
certain amount  of  interest.  The  defendant,  it 
appeared,  had  been  charged  in  execution  in 
Michaelmas  vacation,  which  he  submitted 
counted  as  one  term.  The  writ  was  indorsed 
to  satisfy  the  sum  of  188/.  9s.,  and  interest  on 
156/.,  until  it  should  be  pud. 

In  opposition  to  the  rule,  it  was  now  con- 
tended that  there  was  nothing  irr^^ar  in  the 


proceedings  hitherto,  and  that  there  was  no- 
thing to  shew  the  defendant  mras  charged  k 
execution  for  too  large  a  sum. 

On  the  other  hand  it  was  urged,  that  tk 
taking  of  the  bodv  of  the  defendant  ww  a 
satisfaction,  and  that  interest  should  not  he 
claimed  after  that.  It  was  probable  that  tlie 
mis-indorsement  might  have  the  effect  of  de- 
taining  the  defendant  in  custody  for  a  lon^ 
period  than  was  proper. 

The  Court  observed,  that  if  the  defendaot 
had  shewn  his  willingness  to  pay  the  sum  doe, 
his  application  might  have  been  entertaindl; 
but  as  it  was,  he  was  not  entitled  to  his  dis- 
charge. The  proper  application  to  be  msde 
would  be,  to  alter  the  indorsement  on  the  writ 
to  the  amount  which  the  defendant  admitted 
to  be  due.  As  the  writ  was  not  delivered  to 
the  sheriff's  agent  until  after  Michaelmas  tenn, 
the  defendant  could  not  be  said  to  hare  been 
in  custody  two  terms. 

Rule  dwcharged.— M'fV/iirw*  v.  If^nrry,  T.  T. 
1836.    Excheq. 


WRIT  OF  SUMMONS. — PERIOD  OF    FTI.TNO  01- 
CLARATION. 

If  a  defendant  shall  enter  an  appearance  t» 
a  writ  of  summons  before  the  expiratiw 
of  the  eight  days  allowed,  the  plaintiff  mijf 

.    immediately  declare  against  him. 

A  rule  had  been  obtained  to  set  aside  the 
declaration,  on  the  ground  of  irregularity.  It 
appeared  that  the  defendant  had  appeared  to 
the  writ  of  summons  on  the  seventh  day,  sjd 
the  plaintiff  immediately,  on  the  same  day, 
filed  his  declaration. 

It  was  now  contended,  that  as  according  Co 
the  old  practice  the  plaintiff  was  entitled  to 
declare  immediately  the  defendant  was  in 
Court,  and  as  no  alteration  had  been  made 
with  regard  to  this  regulation,  the  declaration 
was  perfectly  regular. 

For  the  defendant  it  was  submitted,  that 
whatever  might  have  been  the  regulation  for- 
merly, under  the  Uniformity  of  Process  Act, 
the  aedaration  was  irregular.    According  to 
the  old  practice,  a  plaintiff  mij^ht  have  de- 
clared de  bene  esse ;  but  it  had  since  been  de- 
cided that  a  plaintiff  could  not  now  do  so  until 
after  the  expiration  of  the  eip^ht  days.    The 
Uniformity  of  Process  Act  directed  that  all 
proper  proceedings  to  judgment  and  execu- 
tion should  be  had  at  tbe  expiration  of  e^ht 
days  after  the  service  of  the  writ,*  and  it  had 
been  argued  upon  this,  that  the  plaintiff  could 
not  proceed  before  that  time,  for  that  the 
defendant  would  be  thereby  deprived  of  a  por- 
tion of  the  eight  days  which  were  allowed,  in 
order  that  he  might  settle  the  action  and  pay 
costs.     It  made  no  difference  whether  the 
defendant  had  appeared  or  not. 

The  Court  thought  the  application  was  pre- 
mature. If  the  plaintiff  had  caused  judgment 
to  be  signed  agamst  the  defendant  in  con50- 
(][uence  of  his  not  pleading  within  the  proper 
time,  and  a  motion  had  then  been  made  to  set 
aside  the  declaration,  the  question  would  have 
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arisen,  whether  the  plaintiff  could  reckon  the 
time  so  as  to  take  in  any  part  of  the  eight  days. 
The  act  allowed  eight  days  for  the  defendant 
to  enter  an  appearance,  and  if  he  chose  to  ap- 
pear before-  the  expiration  of  that  period  he 
waived  the  remainder  of  the  time. 

Rule  discharged,  with    costs. — Morris  v. 
-JfjiiiM,  T.  T.  1835.    Excheq. 


COGNOVIT. — defendant's  ATTORNEY. — DE- 
CLARATION AS  SUBSCRIBING  WITNESS. — 
SATISFACTION  OF  COGNOVIT. — INQUIRY  BY 
THE  MASTER. 

//  will  be  sufficient  that  the  attorney  appoint- 
ed  by  the  defendant  under  the  rule  of 
Court f  in  giving^  a  cognovit,  shall  make  a 
vied  voce  declaration  of  his  being  a  witness 
to  the  same» 

A  cognovit,  on  which  a  defendant  is  in  cus- 
tody, and  which  it  is  contended  has  been 
stitisfiet'  Will  be  referred  to  the  master  for 
the  purpose  of  inquiry  ;  but  the  defendant 
will  not  be  discharged  by  the  Court, 

In  this  case  the  defendant  had  been  taken 
into  custody  on  a  charge  of  obtaining  money 
under  false  pretences,  and  was  conveyed  into 
the  country  for  the  purpose  of  being  examined 
on  that  charge.  He  was,  however,  set  at  li- 
berty ;  but  on  bis  way  back  to  town  he  was 
arrested  at  the  suit  of  the  plaintiff,  by  whom 
the  original  charge  had  been  preferred.  He 
remained  in  custody  for  a  considerable  time, 
and  then  gave  a  cognovit,  as  well  as  some 
money  and  goods,  in  satisfaction  of  the  debt. 
A  motion  was  now  made  on  the  part  of  the 
defendant,  that  he  mi^ht  be  discharged  out  of 
custody  on  his  entering  a  common  appear- 
ance ;  and  an  objection  was  taken  to  the  cog- 
novit, under  a  Rule  of  Court,  whereby  it  was 

^  required  that  there  should  be  always  an  attor- 
ney present  on  the  part  of  the  person  giving 
the  cognovit,  expressly  appointed  and  em- 
ployed by  him ;  and  that  he  should  subscribe 

r.  his  name  as  a  witness,  and  should  declare 
himself  to  be  a  witness  as  the  attorney  for  the 
defendant  in  the  case.  In  the  present  cognovit 
ttie  attornev  had  only  descrioed  himself  as 
follows :  *'  witness  to  the  signing  of  the  de- 
fendant, A,  B,,  attornev  for  the  said  defend- 
ant."   A  case  was  cited  in  support  of  this  ob- 

}       lection,  where  an  opinion  had  been  expressed 

y  by  the  Court,  that  the  declaration  of  the  attor- 
ney required  by  the  rule  should  be  written  on 
the  cognovit.  It  was  also  contended,  that  as 
it  appeared  from  the  affidavits  put  in,  that  the 

^        plaintiff  had  received  sufficient  payment  by 

f,  the  money  and  goods  given  at  the  time,  the 
:j        cognovit  had  been  improperly  obtained,  and 

g,  the  defendant  ought  therefore  to  be  set  at 
^        liberty  on  entering  a  common  appearance. 

The  Court  thought  that  it  was  sufficient  if 

^  the  attorney  made  the  declaration  required  by 

J]  the  rule  vivd  voce.     As  the  defendant  was 

,f.  therefore  properly  in  custody  on  the  cognovit, 

^^  the  Court  could  not  order  him  to  be  dis- 

^  charged  on  his  entering  a  common  appear- 

^  ance;  but  would  direct,  as  the  only  course 


that  could  be  pointed  out,  that  the  master 
should  inquire  into  the  cognovit,  whether  there 
still  remained  anything  due  upon  it. 

Rule  accordmgly.— ^fVw»  v.  Price.  T,  T. 
1835.    Excheq. 


ANSWERS  TO  QUERIES. 


^rsctUr. 


ARREST. — ^wife's   DEBT.      P.  394. 

There  is  no  doubt  as  to  Cs  liability  to  pay 
A,'b  debts,  for  his  having  married  her  makes 
him  liable  for  all  her  contracts  made  dum 
sola,  how  improvident  soever  they  may  be,  and 
although  he  may  have  received  no  fortune  with 
her;  yet  he  cannot  be  sued  alone,  even  upon 
an  express  subsequent  promise  by  himself, 
unless  there  be  some  new  consideration  for  the 
same  accruing  to  him,  or  causing  an  incon- 
venience or  delay  to  the  creditor.  See  Bac. 
Ab.,  Baron  and  Feme ;  S.  P.  Wms.  409 ;  S.  C. 
1  Chitty,  PI.  5th  ed.  33.  In  Richardson  v.  ffall, 
1  B.  &  B.  50,  it  was  held,  that  a  husband  could 
not  be  sued  in  assumpsit  for  use  and  occupa- 
tion, to  recover  half  a  year's  rent,  due  upon  a 
demise  to  his  wife  dum  sola,  the  marriage 
having  occurred  in  the  middle  of  the  current 
half  year  for  which  the  arrears  were  claimed. 

F.  F.  J. 


PRACTICE. — WARRANT    OF    ATTORNEY. — ^NBW 
RULES.      P.  320. 

In  signing  judgments  on  warrants  of  attorney, 
the  old  practice  is  abolished;  and  under  the 
rule  of  Hilary  T.  1834,  the  practice  is  merely 
to  put  the  da^  of  the  month  and  year,  (being 
the  day  of  signing  judgment,)  *'  without  re- 
ference to  any  other  time,"  and  then  proceed 
•'  (jvenrte)  to  wit — A.  B,  by  P.  A.  his  attorney 
complains,  &c.,"  vide  Chitty's  Forms,  p.  38d, 
2nd  edit.  Instead  of  the  usual  words,  as  of  the 
last,  present,|or  subsequent  term,  Chitty  adopts 
the  simple  words  **  at  any  time."    lb.  385. 

T.B. 


ORDER  FOR  TIME.      P.  336. 

1.  Where  a  defendant  takes  out  a  summons 
for  time  to  plead,  and  the  pluntiff  gives  a  coii- 
sent  for  time  "  upon  the  usual  terms,"  the  de- 
fendant is  bound  to  draw  up  the  order  immedi- 
ately, and  serve  a  copy ;  for  unless  it  be  served, 
the  plaintiff  is  not  bound  to  notice  it,  but  may 
sign  judgment  for  want  of  a  plea.  See  Sedg" 
wick  V.  AUerton,  7  East,  542 ;  Jans  v.  Hntton, 
1W.B1.290.  W.S. 

2.  The  plaintiff  may  sign  judgment;  for  in 
all  cases  an  order  must  be  drawn  up,  and 
served,  or  else  it  will  not  be  binding  on  either 
party,  even  though  the  phdntiff  had  indorsed 
his  consent  on  the  summons,  fide  Chit.  R., 
647;  Edenson  y.  Hoffman,  2  C.  &  J.  140;  4 
Tavut.  253;  and  1  Dowl.  P.  C.  304,  S.  C. 

T.B. 


416 


Querieg.-^EdUur'i  LeUer  B09. 


QUERIBS. 


fto&i  of  ^Utomrstf. 

SERVICE  UNDER  ARTICLES. 

A,9  under  articles  to  B,,  serves  eighteen 
months.  He  then  travels  on  the  continent, 
having  received  permission  from  B,  to  be  ab> 
sent  &T  "a  few  months/'  which  are  extended 
by  A,  to  upwards  of  a  year.  Upon  his  return, 
he  proceeds  to  his  service,  and  continues  with 
his  master  until  the  expiration  of  his  original 
term  of  five  years.  Bmng  absent  on  pleasure^ 
and  not  on  account  of  "  Ml  health^**  will  he  be 
required  to  serve  an  extra  length  of  time,  cor- 
TCspondtng  with  his  absence?  and  if  so,  is  any 
application  to  the  Court  necessary  on  the  ex- 
piration of  his  original  term  f        \V.  B.  W. 

JIASTSE  EXTRA. — ^ADMINISTERING  OATHS. 

Oii^C  a  master  extraordinaiy  to  administer 
an  on&  to  a  person  whom  he  does  not  know } 
and  can  a  party  insist  od  an  oath  being  ad- 
ministered  to  iu«i«  if  he  is  unknown  to  the 
master  extraordinary  ?  H.  F.  J. 

%«fD  0f  9rff jpcrtff  mdr  CotibfSAWitif . 

ESTATE  TAIL  6XHBBAL. 

By  marriage  settlement,  lands  are  conveyed 
to  trustees,  to  die  use  of  husband  for  life ;  re- 
mainder to  wife  lor  life;  remainder  to  the  use 
of  the  children  of  the  body  of  the  husband  on 
the  body  of  the  wife,  and  ultimate  remainder 
to  the  grantor,  his  heirs  and  assigns.  An  only 
daughter  becomes  teaant  in  taU,  marries  and 
dies,  leaving  a  husband  who  becomes  tenant  by 
the  curtesy,  and  an  eldest  son,  who  is  tenant  in 
tail  in  remainder,  and  also  heir  to  the  grantor. 
Can  this  tenant  in  tail  out  off  the  entail  under 
the  late  statute,  without  the  concurrence  of  the 

grotector?  If  not,  who  is  the  protector,  the 
eir  of  the  surviving  trustee,  or  the  tenant  by 
the  curtesy  ?  And  lastly,  how  far  can  he,  with- 
out the  concurrence  of  the  protector,  bar  the 
estate  tail,  or  mortgage  the  lands?      G.  W. 

BBQUSST*— 4SA8SE0LD. 

*^  I  give  and  bequeath  to  A,  B.  my  dwelling- 
house  and  furniture,  likewise  all  monies  that 
may  be  due  to  me  from  Clubb  or  otherwise,  at 
the  time  of  my  decease,  in  case  my  wife  should 
tfie,  after  her  funeral  expenses  are  paid,  with 
every  debt  that  may  be  doe  at  the  time  of  her 
decease  are  paid,  the  remainder  sum  or  snms 
of  vMBey,  gmtdt  or  akatteU  a^ntever,  I  give 
and  bequeath  to  A.,  B.,  (7.,  and  D^  to  be 
eqaally  divided :  and  I  do  ordain,  eonstitnte 
and  ap^int  my  said  wife  A.  B,  my  whole  mod 
sole  executrix  to  all  my  lands,  goods  and  chat* 
tek  whatsoever."  The  dwelling-bouse  is  lease- 
hold. What  estsite  kss  itf.  i0.  hi  the  iwelling- 
hoase,  and  to  whom  do  the  premises  go  on 
her  decease  ?  J. 

DEMAND  Oy  ftSIIT<-*-VORrBITUmB. 

In  a  lease,  containing  a  covenant  for  its  for- 
feiture where  the  rent  shall  be  in  arrear  21 


days.  " a being^  flui  hu/mUy  demanded*^  will 
you  favour  me  by  explaimng  the  nature  of  thia 
demand.  Will  a  written  demand  left  upon  the 
premises  do,  or  must  it  not  be  a  personal  de- 
mand upon  the  lessee  ?  The  word  lawftiUp^  I 
am  told,  makes  the  itUier  necessary.     2.  X. 

BEQUEST — "  PBOPEBTY." 

Mrs.  B.,  by  her  will,  {inter  alia)  gave,  de- 
vised, and  bequeathed  as  follows:  ** AUmp 
property  of  every  sort  and  kind,  in  and  about 
my  dwelling-house,  onto  mjr  niece  K.  />.,  and 
not  to  be  subject  to  any  duiinutton,  without 
her  own  personal  act  and  authoricv."  The 
testatrix,  m  the  after  part  of  her  will,  gives  K, 
D.  COO/,  and  again  m  a  codicil  SOOf.  more« 
The  question  proposed  is,  whether  ''cash," 
"banknotes,"*^countrynotes,"  "bonds,"  "bills 
of  exchange,'*  "  promissory  notes,*'  and  '•  ac- 
countable receipts  of  money  lodged  in  the 
bank  at  B,  till  called  for,"  found  in  the  testa- 
trix's dwelling-house  at  her  decease,  pass  by 
the  above  bequest  to  K.  />.,  as  falling  within 
the  description  of  "all  my  property."  A 
reference  to  cases  bearing  upon  the  above 
question,  will  be  esteemed  a  favpur. 

^  T.W.H. 


THE  EDITOR'S  LETTER  BOX. 


The  Legal  Almanack,  Remembrancer ,  and 
Diarv,  for  1836,  will  be  published  before  Mi- 
chaelmas Term.  The  plan  adopted  last  year 
will  be  somewhat  altered.  Particular  attention 
will  be  paid  to  the  preparation  of  an  OMoe 
Diary,  Several  new  rrofessioual  Lists  mU  be 
added ;  and  it  is  expected  that  with  the  sug- 
gestions we  have  recdved,  the  Work  will  be 
rendered  particularly  useful  to  the  profession 
at  large. 

The  Commissioners*  Report  on  the  Conso- 
lidation of  the  Statute  Law  is  now  published^ 
price  2s, 

The  Commentariei  on  the  New  Statutei,  shew- 
ing all  the  Alterations  in  the  Law  during  the 
late  Session  of  Parliament, — in  continuation  of 
our  Annual  Digest  of  the  Statute  and  Com- 
monLaw,  will  be  published  at  an  earlj  period. 
The  First  Part,  comprising  the  Municipal  Cor- 
poration Act,  will  be  reaoy  early  in  October. 

The  Queries  and  Answers  of  T.  L.  J.; 
"  Aspiro ;"  B. ;  J.  B.  W. ;  W.  B.  J. ;  J.  S, 
H.,  and  "  Mentor,"  have  been  received. 

We  are  obliged  by  another  Retainer-Case 
and  Opinion. 

We  appear  to  have  two  Correspondents  un- 
der the  signature  of  "  Inquirer,"  and  have  an- 
swered only  one  of  them.  To  the  other,  we 
can  only  say  that  his  Query  will  appear  in  due 
rotation.  The  same  answer  applies  to  '*  A 
Subscriber." 

We  thank  F.  W.  G.  for  the  reference  to  Mr. 
Ensor's  Book,  on  the  Defects  of  the  English 
Law. 

The  Communications  of  Zeta  and  Aspiro 
are  acceptable. 


SCfte  Utqal  0bwvt^tv, 
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— —  **  Qaod  magis  td  Hq» 

FtorUnety  et  ncscire  malum  est,  a^tamiis. 


HORAT, 


CHANGES  MADE  IN  THE  LAW  IN 
THE  LAST  SESSION  OF  PARLIA- 
MENT. 

No.  II. 


THB  MUNICIPAL  COEPORATION  ACT« 

5&6W.4,  c.  76. 
Wb  now  propose  to  advert  to  the  great 
measure  of  the  last  Session  of  Parliament, 
which » however  important  as  it  is,  we  cannot 
permit  wholly  to  exclude  from  our  columns 
the  many  other  articles  of  professional  infor- 
mation and  intelligence  continually  pressing 
upon  them,  the  knowledge  of  which  is  quite 
as  useful  to  our  readers.  We  can  there- 
fore only  present  it  in  portions  in  this  part 
of  our  work,  and  must  direct  the  practitioner, 
for  full  information,  to  the  act  itself,  if  he 
choose  to  wade  through  it  for  himself,  or  to 
our  own  Commentaries  on  it,  in  which  we 
have  endeavoured  to  condense  its  provisions 
into  a  manageable  compass.  With  our 
limited  space,  it  is  only  in  this  way  that  we 
are  able  to  keep  pace  with  the  progress  of 
reform,  and  to  put  our  readers  in  possession, 
immediately,  of  all  that  is  valuable  or  in- 
teresting to  them. 

In  the  Report  of  the  Corporation  Com- 
missioners, although  it  was  to  a  certain  ex- 
tent repudiated  by  some  of  the  authors  of 
the  bill,  will  be  found  the  chief  reasons  for 
the  extensive  alterations  effected  by  the 
act;  one  of  the  principal  of  which  is  the 
new  mode  of  electing  the  future  corporate 
bodies,  which,  with  their  constitution,  wc 
shall  now  proceed  to  mention.  By  the  act 
&11  peculiar  modes  of  election  are  abolished 
(8.1),  and  one  uniform  mode  established. 
This  we  consider  a  very  great  benefit  be- 
stowed on  the  country ;  and,  first,  as  to — 

THB  CONSTITUTION  OF   THB  NBW  COBPOBATB 
BODIBS. 

The  corporations  to  be  elected  under  the  act 
are  to  bear  the  name  of  *'  mayor,  alderm<;n, 
NO.  ccxcii. 


and  burgesses,"  and  are,  as  such,  to  have 
all  corporate  rights  not  altered  or  annulled 
by  the  act  (s.  6) . 

And  first,  as  to  who  are  to  be  the  electors. 
The  burgesses  are  to  be  all  male  persons, 
of  fiill  age,  who,  on  the  last  day  of  August, 
in  any  year,  have  occupied  houses  or  shops 
rated  for  three  years  to  the  relief  of  the 
poor,  if  they  be  resident  householders,  with- 
in seven  miles  of  the  borough ;  but  aliens, 
and  persons  who  have  received  parochial 
assistance,  or  charitable  allowance  twelve 
calendar  months  before  such  last  day  of 
August,  are  not  to  be  enrolled  (s.  9).    But 
gratuitous  medical  assistance  shall  not  dis- 
qualify any  person  from  being  enrolled  (s. 
10).     Any  person  occupying  any  house  or 
shop  may  claim  to  be  rated  to  the  relief  of 
the  poor,  in  respect  of  such  premises,  whe- 
ther his  landlord  be  rated  or  not,  and  the 
overseers  are  required  to  put  him  on  the 
rate  (s.  11).     Whiere   any  house  or  shop 
shall  come  to  any  person  by  descent,  mar- 
riage, &c.  he  shall  be  entitled  to  reckon  the 
occupancy  of  the  person,  from  whom  such 
house  or  shop  came  to  him,  as  his  own  oc- 
cupancy, and  to  be  rated  accordingly  (s.  12). 
No  person  is  to  be  enrolled  a  burgess  in  re- 
spect of  any  title,  other  than  occupancy  and 
payment  of  rates  (s.  1 3) . 

By  the  act  (s.  15)  on  the  5th  of  Septem« 
ber  in  every  year,  but  in  this  year,  as  altered 
by  the  Order  in  Coundl,  given  in  our  last 
Number,  on  the  7th  day  of  November,  the 
overseers  are  to  make  out  an  alphabetical 
list,  called  "  The  Burgess  List,"  of  all  per- 
sons entitled  to  be  burgesses,  and  deliver 
the  same  to  the  town  clerk,  who  shall  allow 
them  to  be  inspected  until  the  17  th  of  Nov. 
next,  or  15th  of  September,  in  every  suc- 
ceeding year  (s.  1 5  of  Order  in  Council) ;  and 
if  there  be  no  town  clerk,  the  mayor  is  to 
appoint  some  fit  person  to  discharge  his 
duties  (s.  10).  Persons  omitted  from  the 
overseers*  list  are  to  give  notice  to  the  town 
clerk,  on  or  before  the  17th  of  November  ia 
2  D 
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this  year,  but  in  every  pther  year -before  the  I  thereon,  and  signed,  by  tibe  voter  (a.  92) 


15th  of  September;  and  all  objecticms  to 
any  person  on  such  lists  are  to  be  made  on 
or  before  the  same  periods ;  and  the  lists  of 
claimants,  and  of  persons  objec&d  to,  are 
''to  be  published  by  the  town  derk  between 
the  Ist  and  8th  days  of  December  in  this 
year,  but  between  the  1st  and  8tii  days  of 
October  in  every  succeeding  year  (s.  17, 
and  Order  in  Council).  The  mayor  and  as- 
sessors are  then  to  revise  the  lists,  and  upon 
due  proof  to  insert  and  expunge  the  names 
(8.18);  and  they  have  power  to  adjourn 
.  the  courts,  examine  books;  and  administer 
oaths.  But  the  first  lists  are  not  to  be  re« 
vised  by  the  mayor,  but  by  the  barristers, 
to  be  appointed  by  the  Judges  of  Assize,  who 
were,  by  the  act,  to  have  held  their  courts 
from  the  1st  to  the  15th  days  of  October 
(s.  20) ;  but  this  has  been  altered  by  the 
Order  in  Council  to  the  Ist  and  15th  of  De« 
cember  next.  The  revised  borough  lists  are 
to  be  kept  by  the  town  clerk,  and  are  to  be 
copied  into  a  book,  with  the  names  num- 
bered, and  such  book  is  to  be  the  roll  of 
'  burgesses  entitled  to  vote  (s.  22).  Copies 
of  tiiis  buigess  roll  are  to  be  printed  for 
sale  (s.  23). 

The  electors  being  provided,  we  shall 
next  enquire  as  to  the  governing  body  of 
the  new  corporations.  This  is  to  consist  of 
a  mayor,  aldermen,  and  councillors,  who 
are  to  constitute  "  the  Council."  The  al- 
dermen are  to  be  one-third  of  the  council- 
lors, and  one  half  of  them  are  to  go  out  of 
office  every  three  years,  but  may  be  re- 
elected immediately  (s.  25).  Extraordinary 
vacancies  in  the  office  of  sJdermen  are  pro- 
vided for  by  8.  27.  The  qualification  for 
the  council  is  1000/.,  or  being  rated  to  the 
poor  at  30/.  a  year  in  boroughs  having  four 
wards  500/. ;  or  being  rated  at  15/.  a  year 
in  boroughs  with  less  than  four  wards ;  but 
;io  clergyman  of  the  established  church  or 
minister  of  a  dissenting  congregation,  can 
be  in  the  council  (s.  28).  AU  persons  on 
the  burgess  roll,  and  no  others,  shall  be  en- 
titled to  vote  at  any  election  (s.  29). 
Next  as  to 

THE  BLXCTIOK  OP  OFFICERS . 

In  the  present  year  the  counclQora  are 
to  be  elected  on  the  2Gth  of  December 
(Order  in  Council) ;  but  in  every  succeed- 
ing year  on  the  1st  of  November  (s.  30). 
One-third  part  of  the  council  is  to  go  out  of 
office  anniudly  (s.  31).  The  elections  are 
to  be  held  before  the  mayor  and  assessors, 
and  the  mode  of  voting  is  by  written  papers 


PolHiig'  bootltfi  are  to  be  provided  (s.  33)  ; 
and  no  inquiry  is  to  be  made  of  the  voter 
except  as  to  his  identity,  and  whether  he 
has  voted  before  at  the  same  election  (s. 
34).    The  mayor  and  assessors  ajw  to  de- 
clare the  result  of  the  election  nqt  later 
than  two  o'clock  p.  m.  on  the  day  next  but 
one  after  the  day  of  the  election  (a.  35). 
If  the  mayor  be  dead,  or  unable  to  preside 
at  the^election,  an  alderman  is  to  be  chosen 
to  preside  (s.  36).     On  the  Ist  of  March, 
1836,  and  every  succeeding  year,  two  audi- 
tors and.  two  assessors  are  to  be  elected  in 
every  borough  (s.  37).    The  existing  mayors 
and  councillors  are  to  go  out  of  office  on  the 
election  of  councillors  under  this  act  (s.  88). 
When  boroughs  are  divided  into  wards,  the 
bounds  of  the  wards  are  to  be  determined 
by  the  banisters  appointed  to  revise  the 
lists  (ss.  39  &  41) ;  who  are  also  to  appoint 
the  number  of  coimcillors  for  each  ward, 
according  to  the  rules  laid  down  in  s.  40. 
The  barristers  are  to  have  power  to  ex- 
amine rate  books  and  witnesses  (s.  42). 
The  councillors  and  assessors  are  to    be 
elected  in  wards  by  the  burgesses  of  such 
wards  (s.  43).    Burgesses  are  to  vote  in 
the  wards  in  which  tiieir  property  b  situ- 
ated (s.  44) ;  and  lists  of  burgesses  in  each 
ward  is  to  be  made  out  yearly  (s.  45).     If 
a  person  shall  be  elected  a  conncilior  in 
more  than  one  ward,  he  shall  choose  the 
one  for  which  he  will  serve  (s.  46).     If 
occasional  vacancies  of  councillors,  auditors, 
or  assessors  occur,  they  are  to  be  fiilled  up 
by  fresh  elections  (s.  47).    If  any  mayor, 
alderman,  assessor,  or  overseer  shall  neg- 
lect or  refase  to  comply  with  the  provisions 
of  the  act,  they  shall  forfieit  tiie  penalties 
mentioned  in  s.  48.     On  the  1st  day  of 
January,  1836,  but  in  that  and  every  anc- 
ceeding  year  on  the  9th  of  November,  the 
council  is  to  elect  the  mayor  from  the  coun- 
cillors (s.  49).    The  mayor,  aldermen,  coon- 
ciUors,  auditors,  and  assessors  are  to  make 
a  declaration  of  acceptance  of  office  and 
qualification  before  they  act;   and  alder- 
men are,  if  required,  to  make  the  declara* 
tion  once  in  three  years  (s.  50).     Every 
burgess  elected  to  the  office  of  alderman, 
councillor,  auditor,  or  assessor,  and  every 
councillor  elected  to  the  office  of  mayor 
(unless  exempted  as  provided  by  the  act,  a. 
51),  shall  accept  the  office,  or  pay  a  fine  to 
the  borough  fund  (s.  51).    Any  mayor* 
alderman,  or  councillor,  if  he  shidl  be  de- 
clared bankrupt   or  insolvent,  or  absent 
himself  from  the  borough,  shall  lose    his 


with  the  names  of  the  desired    persons   office  (s.  52).     If  any  person  shall  act  as 
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Bsyof,  alderHua,  or  ooonciQor^  and  shall 
toot  be  qualified,  he  shall  incur  the  penalties 
mentioned  in  s.  53.  Peisons  convicted  of 
bribery  are  duqualified  (rom  voting  at  any 
fslections  in  the  borough  (s.  54) ;  and  per- 
aon»  ofiending  in  any  of  the  cases  aforesaid, 
on  discovering  others  are  discharged  firom 
all  penalties  (s.  55) ;  and  no  person  is  liable 
to  any  incapacity  or  penalty  under  this  act 
unless  prosecuted  within  two  years  after 
such  incapacity,  &c.  (s.  56). 
:  We  shall  shortly  return  to  the  other 
heads  of  the  act. 


ON  THE  POWERS  OF  TAX-COL- 
LECTORS. 


Two  cases  have  been  recently  decided  res- 
pectiug  the  powers  of  collectors  of  taxes, 
the  purport  of  which  it  may  be  useful  to 
state. 

The  first  turned  on  the  SSd  section  of 
tlie  43  G.  3,  c.  99,  which  gives  to  the  col- 
lector power  to  levy  where  payment  of  the 
assessed  taxes  is  refused  by  any  person 
*'  t^n  demand  made  by  the  collector  or 
collectors  of  the  division  or  place;'*  and 
the  question  waa,  whether  a  personal  or 
written  demand  was  necessary  under  the 
statute  before  a  levy  could  be  made.  In 
QuUen  v.  Morris,^  which  was  an  action 
against  the  high  bailiff  of  Westminster,  for 
refusing  to  receive  the  vote  of  the  plaintiff 
at  an  election  on  the  ground  that  he  had 
not  paid  his  rates*  Abbott,  C.  J.,  said, 
**  There  has  been  no  personal  demand  of 
the  rates  which  are  due  from  him,  and  no 
written  paper  containing  a  demand  of  these 
rates  has  been  left  at  his  house,  although 
an  application  has  been  made  at  the  house. 
It  appears  to  me,  therefore,  that  he  has  a 
right  to  vote."  Hie  case  to  which  we 
would  advert,^  was  an  indictment  for  an 
assault;  and  it  appeared  that  arrears  of 
assessed  taxes  being  due  from  Ford,  Den- 
ham,  the  collector  for  the  parish,  in  com- 
pany with  Pollard,  whom  he  had  duly  au- 
thorized to  collect  taxes,  called  at  the 
house  of  Ford  for  the  purpose  of  denuinding 
payment.  Ford  was  £rom  home,  but  Den- 
ham  and  Pollard  saw  at  his  house  a  wom^, 
to  whom  they  stated  that  they  had  come  to 
demand  payment  of  the  arrears  of  the  taxes, 
and  that  if  they  were  not  shortly  paid  a  dis- 
tress would  be  put  in.  The  woman  said 
that  Ford  was  unable  to  pay,  and  Ford 


•  2Stark.N.P.C.677. 

^  Re^x.  Ford,  4  Nev.  &  M.  451. 


himself  afterwards  called  on  Pollard  and 
stated  that  he  was  unable  to  pay.  Pollard, 
under  the  authority  of  Denham,  mad^  a  levy 
upon  the  goods,  &c.  in  Ford*s  possession, 
and  put  Scattergood  in  possession.  Whilst 
he  was  so  in  possession  a  violent  assault  was 
made  on  him  by  the  defendant,  with  a  view 
to  compel  him  to  abandon  the  seizure.  Thc» 
jury  found  that  there  had  been  a  refusal  to 
pay,  and  returned  a  verdict  of  guilty.  On 
a  motion  for  a  new  trial.  Lord  Denman, 
C.  J.  said,  "  After  considering  the  act  of 
parliament  and  the  case  cited*  we  are  of 
opinion  that  this  application  ought  to  be 
refused.  It  is  not  necessary  that  a  demand 
should  be  made  on  the  householder  hia^ 
self,  or  that  the  precise  sum  should  .be 
specified.  A  distress  may  be  put  in  if,  a 
denuind  of  the  taxes  has  been  made  and 
there  has  been  a  refusal  to  pay  on  the 
ground  of  inability,  or  for  any  other  rea- 
son. .  Culien  y.  Morris  relates  to  a  matter 
totally  different  firom  that  of  the  present 
case,  and  the  principle  of  it  is  not,  we 
think,  applicable  here." 

In  the  other  case,<^  the  circumatancea 
were  shortly  these: — Upper,  a  tax-ool-> 
lector,  had  called  repeatedly  on  Clarke  for 
taxes  due,  and  payment  not  having  been 
made,  he  went  to  Clarke's  house  on  the 
28th  of  October,  when  he  was  asked  whe- 
ther he  did  not  mean  to  distrain,  and  he 
replied,  he  might  find  it  his  duty  to  do  so. 
He  was  then  told  that  if  he  touched  any 
thing  a  violent  injury  would  be  infiicted  on 
him.  Clarke  promised  to  send  the  taxes  to 
him  within  a  short  time.  Tipper,  on  the 
29th  of  November,  went  again  to  Clarke's 
house,  accompanied,  as  before,  by  Collins. 
On  neither  of  these  occasions  did  it  appear 
that  any  objection  had  been  taken  to  his 
being  so  accompanied.  He  also  took  with 
him  two  other  constables,  named  Grinder 
and  Holder,  but  did  not  introduce  them  into 
the  house  at  first.  When  Upper  had  en- 
tered Clarke's  house  and  had  said  that  he 
had  come  for  taxes,  Clarke  fastened  the 
door  on  him,  kept  him  within  the  house, 
and  left  it  himself.  Then  Collins  opened 
the  door  and  introduced  Grinder  and  Holder. 
Clarice  afterwards  having  repaired  to  an  ad- 
joining public-house,  returned  with  ten  other 
men.  Cla];ke  then  said  that  he  would  pay 
no  taxes  while  the  constables  remained,  and 
he  ordered  Austin  to  turn  Grinder  out  of 
the  house,  and  said  that  be  would  stand  by 
him  and  see  that  he  did  not  suffer  by  it. 
Austin  seized  Grinder  by  the  collar  and 
dragged  him  to  the  door.    A  scufile  took 

e  Rfjf  V.  Clarie  and  another,  4  Nev.  &  M.  67l. 
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place,  and  ultimately  Clarke  paid  the  money, 
and  the  parties  separated.  Clarke  and  Aus- 
tin were  indicted  for  the  assault,  and  found 
guilty.  A  rule  nisi  having  been  obtained 
to  set  aside  this  verdict,  Lord  Denman,  C.  J. 
said,  "The  question  is,  whether  Grinder 
was  at  the  time  in  the  execution  of  his 
duty  as  constable.  I  must  own  that  I  can- 
not entertain  any  doubt  whatever  but  that 
he  was.  On  the  ground  of  the  general 
duty  of  the  constable,  and  the  general 
right  of  every  person  in  the  execution  of 
his  duty  to  have  the  protection  of  the  law, 
I  think  that  Tipper  was  perfectly  justified 
in  taking  Grinder  there  by  way  of  precau- 
tion; that  Grinder  did  not  come  into  the 
house  until  it  was  proper  he  should  do  so, 
and  that  he  would  not  have  been  justified 
in  voluntarily  leaving  the  house  at  the  time 
when  the  defendant  thought  proper  with 
the  strong  hand  to  eject  him."  Mr.  Jus- 
tice Littledale,  Mr.  Justice  Patteson,  and 
Mr.  Justice  Coleridge  were  of  the  same  opi- 
nion. PcUteson,  J.  observing,  "A  tax- 
collector  has  no  right  to  introduce  a  stranger 
into  the  house  of  a  person  from  whom  taxes 
are  due  unless  there  be  some  resistance. 
He  has  no  right  to  take  any  person  he  thinks 
fit  along  with  him  into  the  house;"  but 
considered  that  under  the  circumstances 
above  stated  Collins  was  fully  justified, 
without  reference  to  the  stat.  38  G.  3,  c.  5. 
The  rule  was  therefore  discharged. 


PRACTICAL  POINTS 
OF  GENERAL  INTEREST. 
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BRIBING  A  VOTBR. 

In  the  case  of  SuUon  v.  Norton,  3  Burr.  1236, 
.the  defendant  had  ij^iven  one  iVIoore  five  ^ai- 
nea8  to  vote  for  Lord  Villicrs  and  Sir  Robert 
Burdect.  Moore,  however,  voted  for  their 
opponent.  The  action,  which  was  upon  the 
Bribery  Act  (2  G.  2,  c.  24,  s.  7),  charged  the 
defendant  with  having  corrupted  Moore  to 
vote  for  Lord  V.  and  Sir  R.  B.,  and  the  plain- 
tiff had  a  verdict.  On  a  motion  to  set  aside 
this  verdict,  it  was  argued,  that  corrupting 
Moore  to  give  his  vote,  must  mean  '*  actually 
procuring  him  to  give  his  vote,"  and  that  as 
Moore  in  fact  did  not  vote  for  the  persons  for 
whom  he  promised  to  vote,  but  for  their  op- 

Eonent»,  the  defendant  could  not  be  said  to 
ave  procured  him  by  a  corrupt  agreement  to 
give  his  vote.  A  case  of  Buth  and  Rawlins 
was  cited  contrh;  and  Lord  Mantfield  said, 
**  The  case  of  Bush  v.  Rawlins  is  in  point,  and 
I  wonder  how  it  could  ever  be  a  doubt,  for  the 
offence  was  cotnpletelv  committed  by  the  cor- 


rupter,  whether  the  other  party  shall  after- 
wards perform  his  promise  or  break  it."  In  a 
very  late  case  under  the  same  statute,  it  ap- 
peared that  at  half-past  seven  a.  h.  on  the  first 
day  of  the  late  election  for  the  borough  of 
Cambridge,  the  defendant  came  to  a  voter  and 
asked  him  to  give  his  vote  for  Mr.  K. ;  and 
having  asked  him  first  whether  he  had  any  bills 
to  pay,  and  being  answered  in  the  negative, 
agreed  to  give  him  10/.;  BL  now^and  5/.  after 
polling.  The  witness  took  the  5/.,  and  im- 
mediately after  the  defendant  had  left  his  shop 
shewed  tne  money  to  a  friend  who  came  in, 
and  almost  immediatelv  afterwards  to  another 
friend,  and  in  about  half  an  hour  afterwards  he 
went  to  the  committee  of  Mr.  S.  R.,  one  of 
the  other  candidates,  and  shewed  the  money 
there.  He  then  polled  for  Mr.  S.  R.  and  Mr. 
P.  Tlie  defendant,  on  this  evidence,  was  found 
guilty.  A  new  trial  was  refused ;  and  Mr.  J. 
Littledale  said,  "  The  words  •procure  *  and 
'  corrupt,'  used  in  the  act  of  parliament, 
have  very  distinct  meanings.  To  'procure' 
is  to  get  the  thing  actually  done ;  but  to  satisfy 
the  meaning  of  the  word  *  corrupt,'  it  is  suf- 
ficient if  a  corrupt  agreement  be  made  in  con- 
sequence of  the  offer  of  the  bribe.  There  is 
this  distinction  between  Sulton  v.  Norton  and 
this  case,  that  there  the  corruption  of  the 
voter  was  really  completed,  whereas  here  the 
voter  did  not  perhaps,  at  the  time  of  agreeing, 
actually  intend  to  give  a  corrupt  vote."  And 
Mr.  Justice  Patteson  said,  "  In  the  case  of  tiie 
vottfr,  it  is  clear  from  the  express  words  of  the 
act,  that  any  agreement  or  contract  for  any 
reward  to  give  his  vote,  whether  intended  to 
be  performed  or  not,  would  make  him  liable 
to  the  penalties  of  the  act.  I  quite  a^ree  in 
the  distinction  between  '  corrupt '  ana  *  pro- 
cure.' " — Henslow  v.  Fawcett,  4  Nev.  &  M. 
585. 


DECISIONS  ON  THE  NEW  PLEADING 
RULES. 


Within  the  last  few  terms,  various  deci- 
sions have  been  pronounced  by  the  difiPerent 
Courts,  as  to  the  construction  to  be  put  on 
the  New  Rides  of  Pleading.  We  shall,  in 
the  present  article,  point  out  what  those 
decisions  have  been,  according  to  the  order 
of  the  different  pleadings  in  a  cause. 

It  has  been  decided  in  Miller  v.  AliUer, 
3  Dowl.  Prac.  Cas.  408,  that  the  New 
Rules  of  Pleading  are  confined  in  their 
operation  to  such  actions  as  all  the  Courts 
have  jurisdiction  over,  and  therefore  that 
they  do  not  extend  to  real  actions. 

First,  as  to  declarations.  If  a  plaintiff 
proceeds  by  a  writ  of  summons,  he  cannot 
declare  against  the  defendant  until  eight 
days  after  the  service,  inclusive  of  the  day 
of  serving  the  writ,  has  expired ;  and  if  he 
does,  he  will  not  be  entitled  to  the  costs  of 
his  declaration.     Msh  v.  Palmer,  2  Dowl. 
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Pirac.  Cas.  460.  The  year  within  which  a 
plaintiff  must,  according  to  the  rule  of  law, 
deliver  hia  declaration,  ia,  in  real  as  well  as 
personal  actions,  to  be  reckoned  from  the 
return  day  of  the  writ,  and  not  from  the 
date  of  the  defendant's  appearance.  Barnes 
V.  Jackson,  3  Dowl.  Prac.  Cas.  404. 

Upon  a  writ  against  several,  a  plaintiff 
may  declare  against  one  only;  but  if  he 
declares  against  any  one  afterwards,  he  will 
be  irregular.  Coldwell  v.  Blake,  3  Dowl. 
Frac.  Cas.  656.  Where  a  defendant  puts 
in  bail,  but  does  not  justify,  a  declaration 
de  bene  esse  is  properly  filed,  and  not  deli- 
vered. Rex  v.  The  Sheriff  of  Middlesex,  3 
Dowl.  Prac.  Cas.  186. 

In  Reynolds  y.  Welsh,  3  Dowl.  Prac.  Cas. 
441,  where  a  declaration  in  the  commence- 
ment stated  thatthe  defendant  was  summoned 
to  answer  the  plaintiff,  assignee  of  certain 
fiherifis,  but  the  bond  declared  on  appeared 
to  be  made  to  the  plaintiff  personally,  the 
Court  held  the  declaration  to  be  sufficient, 
Qn  special  demurrer.  . 
.  The  date  of  the  writ  need  not  be  stated 
in  the  declaration,  notwithstanding  the 
new  Pleading  Rules.  Du  Pre  y.  Langridge, 
2  Dowl.  Prac.  Cas.  845. 

It  has  now  been  decided,  that  if  a  venue 
is  improperly  introduced  into  the  declara- 
tion»  contrary  to  the  New  Rules  of  Plead- 
iag,  the  proper  mode  of  taking  advantage 
of  the  irregularity  is,  by  applying  to  a 
Judge  at  chambers  to  strike  it  out,  and  not 
by  demurrer.  Harper  v.  Chumneys,  2  Dowl. 
Phuj.  Cas.  680 ;  Fisher  v.  Snow,  3  Dowl. 
jPrac.  Cas.  27;  Townsend  v.  Gumey,  ib. 
168. 

Next,  as  to  the  plea.  If  a  defendant 
obtains  an  enlarged  time  for  pleading  pre- 
vious to  the  10th  of  August,  but  which  does 
not  expire  on  that  day,  he  is  entitled  to  the 
remainder  of  the  enlarged  time  after  the 
24th  of  October,  for  the  purpose  of  plead- 
ing. WUson  v.  Bradslocke,  2  Dowl.  Prac. 
Caa.  416;  Trinder  y.  Smedley,  3  Dowl. 
Prac.  Cas.  87.      / 

.  A  special  plea  of  justification,  besides  the 
general  issue,  will  not  now  be  allowed, 
when  the  special  nuitter  may  by  statute  be 
given  in  evidence  under  the  latter  plea. 
Nedey.  Mackenzie,  2  Dowl.  Prac.  Caa.  702. 

In  Gardner  v.  Alexander,  3  Dowl.  Prac. 
Caa.  146,.  it  was  decided  that  evidence  of  a 
special  contract  may  be  given  under  the 
general  issue  to  the  declaration,  in  the  com- 
mon form,  for  goods  bargained  and  sold. 
A  fdea  of  payment  into  Court  must  follow 
the  -form  given  by  the  New  Rules  ;  and  if 


other  pleas  are  pleaded  to  part  of  the  plain- 
tiff's demand,  the  plea  of  payment  into 
Court  should  be  put  last,  and  pleaded  to  the 
residue.  Sharman  v.  Stevenson,  3  Dowl. 
Prac.  Cas.  709.  A  special  demurrer  to  a 
plea  of  payment  of  money  into  Court,  that 
'it  varies  from  the  form  given  by  the 
Rule,"  is  sufficient  to  raise  an  objection 
that  the  plea  is  bad,  for  the  want  of  a  pro- 
per conclusion  with  a  prayer  of  judgment. 
Ib. 

If  a  good  cause  of  action  at  common  law 
appear  in  the  declaration,  the  defendant 
must  now  plead  any  statutable  illegality  in 
the  contract  on  which  it  is  founded,  in  an- 
swer. Bamett  v.  Glossop,  3  Dowl.  Prac. 
Cas.  625.  It  should  seem  tliat  the  general 
issue  with  power  to  give  the  special  matter 
in  evidence,  is  abolished  in  all  cases  what<- 
ever,  except  where  specially  allowed  by 
statute.  Ib,  and  Frankum  v.  Lord  Fal^ 
mouth,  4  Dowl.  Prac.  Cas.  Qb.  The  ille- 
gality of  work  and  labour  done,  cannot  be 
given  in  evidence  under  the  plea  of  non  as- 
sumpsit, but  must  be  pleaded,  although  the 
illegality  be  not  inferential,  but  esaentiaL 
Potts  V.  Sparrow,  3  Dowl.  Prac.  Cas.  630. 

In  an  action  by  an  indorsee  against  the 
acceptor  of  a  bill  of  exchange,  a  plea  that 
there  was  not  at  any  time  any  considera- 
tion for  his  the  said  defendant's  acceptance 
or  paying  the  said  bill  of  exchange,  was 
held  bad,  on  special  demurrer.  Reynolds 
V.  Ivemey,  3  Dowl.  Prac.  Cas.  453.  To  an 
action  on  a  promissory  note,  by  the  execu- 
tors of  the  payee  against  the  maker,  the 
defendant  pleaded  that  he  made  the  note 
without  any  consideration :  Held  bad,  upon 
special  demurrer.  Stoughton  v.  The  Earl 
o/KUmorey,  3  Dowl.  Prac.  Cas.  705.  In 
an  action  by  indorsee  agsunst  acceptor,  a 
plea  that  the  bill  was  accepted  for  the  ac- 
commodation of  the  payee,  and  without  any 
consideration,  and  that  it  was  indorsed 
after  it  became  due,  was  held  Imd  on  de- 
murrer ;  and  also  another  plea,  that  the  bill 
was  indorsed  after  it  was  due,  and  that  the 
payee,  at  the  time  of  the  indorsement,  was 
indebted  to  the  defendant  in  a  larger  sum 
than  the  amount  of  the  bill.  Stein  v.  Ygle^ 
sias,  3  Dowl.  Prac.  Cas.  252.  The  Rules 
do  not  enable  defendant  acceptor,  in  an  ac- 
tion on  a  bill  of  exchange  at  the  suit  of  an 
indorsee,  to  plead  that  he  had  no  consider- 
ation from  the  drawer,  without  shewing 
circumstances  of  fraud  and  knowledge  of 
tliem  on  the  part  of  the  plaintiff.  French  y^ 
Archer,  3  Dowl.  Prac.  Cas.  130.  Ta  a 
declaration  in' trover,  the  defendant  pleaded 
the  general  issue,  since  the  New  Rules^ 
2D3 
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came  into  operataon.    At  the  trial,  the  de« 
fendant  proposed  to  prove  that  he  was  a 
partner  "mtb.  the   plamti£F,   and  took  the 
goods,  and  sold  them  to  pay  a  partnership 
debt :  this  evidence  was  rejected,  and  the 
plaintiff  obtained  a  verdict.     On  a  motion 
for  a  new  trial :  Held,  that  the  defendant 
vras  not  precluded  by  the  New  Rules  from 
disputing  the  plaintiflTs  sole  right  of  the 
property,   but  that  the  defence  ought  to 
have  been  specially  pleaded  by  way  of  con- 
fession and  avoidiuice.     Slancliffe  v.  Hard- 
wick,  3  Dowl.  Prac.  Cas.  762.      Upon  a 
plea  of  no  consideration,  to  an  action  on  a 
promissory  note,  to  which  the  plaintiff  re- 
plied that  ^ere  was  noconsideration,  theproof 
lies  upon  the  defendant.   Lacey  v.  Forrester, 
3  Dowl.  Prac.  Cas.  668.     To  a  declaration 
in  assumpsit  on  a  banker's  check,  the  de- 
fendant pleaded  that  there  was  no  consi- 
deration either  for  making  or  paying  it. 
The  replication  stated  that  at  the  time  of 
making  the  check  there  was  a  good  consi- 
deration.    At  the  trial,  it  appeared  that  the 
plaintiff  was  an  auctioneer,  and  had  been 
employed  to  sell  some  property  by  auction, 
and  that  one  of  the  conditions  of  sale  was 
that  the  purchaser  should  make  a  deposit. 
When  the  property  was  put  up  to  sale,  the 
defendant  became  the  purchaser,  and  the 
check  was  given  for  the  deposit,  in  part 
payment.     The  payment  of  the  check  was 
resisted,  on  the  ground  that  the  property 
was  misdescribed,  and  that  the  vendor  was 
not  in  a  condition  to  convey  what  he  pre- 
tended to  have  sold.    The  Judge  was  of 
opinion  that  the  property  had  been  fraudu- 
lently misdescribed  by  ^e  plaintiff,  to  en- 
hance the  price.     A  verdict  was  taken  for 
the  plaintiff,  subject  to  the  opinion  of  the 
Court  whether  or  not  the  defence  could  be 
given  in  evidence  upon  his  plea :  Held,  that 
&ough  the  plea  would  have  been  bad  on 
demurrer,  it  was  sufficient  after  verdict; 
and  that  as  the  plaintiff's  fraud  rendered 
the  transaction  null  and  void  ab  initio,  the 
plea  was  proved ;    and  that  the  verdict 
should  therefore  be  entered  for  the  defend- 
ant. Mills  y.  Oddy,  3  Dowl.  Prac.  Cas.  722. 
In  assumpsit,  for  reusing  to  allow  the  plain- 
tiff to  proceed  with  certain  woik  according 
to  agreement,  the  defendant  pleaded  that 
tlie  work  was  to  be  done  to  t^e  stltia&ction 
of  A.  B.,  and  that  part  of  the  work  which 
was  done,  was  not  done  to  his  satisfisction, 
and  that,  therefore,  he  discharged  the  plain- 
tiff :  Held,  that  upon  this  issue  it  was  not 
necessary  for  the  defendant  to  call  A.  B, 
Vlckers  V.  Cock,  3  Dowl.  Pl^c.  Cas.  492. 
To  assy^psit  upon  an  agreement  to  gua- 


rantee the  payment  of  goods  supplied  to  a 
third  person,  the  defendant  pksded,  diat. 
after  ttiat  agreement  was  made,  and  before 
any  breach,  the  defendant  agreed  witli  the 
pltuntiff  to  pay  for  any  goods  supplied,  by 
accepting  a  bill  at  three  months.  Upon 
demurrer,  assigning  for  cause,  that  the 
agreement  was  not  alleged  in  the  plea  to 
be  in  writing,  and  that  it  only  varied  in  tiie 
time  of  payment  stated  in  the  dedaratbn  : 
Held,  that  the  plea  was  sufficient.  It  may 
be  a  question  whether,  in  an  aetkm  for 
goods  sold,  it  can  be  shewn  under  the  g^ 
neral  issne  that  the  time  of  credit  has  not 
expired.  Taylur  v.  Hilary,  3  Dowl.  Phbc 
Cas.  461. 

In  Oisampsit  on  a  bill  of  ezdiange,  by 
the  indorsee  against  the  immediate  indorser, 
the  defendant  pleaded  that  he  indorsed  the 
bill  to  the  plaintiff  without  having  or  re- 
ceiving any  consideration :  upon  which,  tiie 
plaintiff  took  issue  in  the  terms  of  the  plea« 
After  verdict  for  defendant,  the  plfdntiff 
moved  for  judgment  non  obatante  veredicto, 
on  account  of  Uie  insufficiency  of  the  plea : 
Held,  that  the  plea  was  .good  after  verdict, 
though  it  might  have  been  objected  to  on 
specud  demurrer.  Hasten  v.  Praicke^,  3- 
Dowl.  Prac.  Cas.  472.  In  an  action  by 
the  indorsee  against  the  indorser  of  a  p»o« 
missory  note  for  500/.,  the  defendant  plead- 
ed, as  to  300/.,  that  the  note  was  indorsed 
by  the  defendant  for  the  accommodation  of 
the  maker,  and  as  a  security  to  the  plain- 
tiffs, who  were  the  maker's  bankers,  for 
subsequent  advances ;  and  that  only  200/« 
was  subsequently  advanced;  and  that, 
therefore,  as  to  300/.  there  was  no  consi- 
deration. The  plaintiffs  replied,  that  they 
were  holders  of  die  note  for  value  given  to 
drawer  to  the  full  amount :  Held,  t£at  upon 
this  issue  it  was  not  incumbent  oa  the 
plaintiff  to  give  any  evidence  unless  his 
title  was  impeached  by  the  defendant,  and 
that  he  was  entitled  to  recover  ttke  whde 
amount  of  the  bilL  Percioal  v.  FramipUm, 
3  Dowl.  Pnc.  Cas.  748. 

A  plea  of  the  Statute  of  Liniitations,  re* 
quires  to  be  signed  by  counsel.  The  ge- 
neral issue  being  pleaded  to  part  of  a  de- 
claration, and  the  Statute  of  Lunitatioas  to 
the  remainder^  without  tiie  signature  of 
counsel :  Held,  that  the  whole  plea  was  a 
nullity.  Maeher  v.  BilUng,  3  Dowl.  I^ac. 
Cas.  246.  In  oMim^Mt/,  the  defendant 
pleaded  as  to  14s.  parcel,  &e.,  that  befova 
the  commencement  of  the  suit  he  paid  the 
same  to  the  plaintiff;  and  as  to  theresidne 
of  the  said  monies,  that  he  did  not  promise^ 
as  in  the  dedanitioa  i&  9lifigftAi  and  of 
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tills  he  jiuts  bimsdf  upon  the  oountry.  Hie 
plaint^  having  speciidly  deinurred,  aUeging 
duplicity,  and  the  want  of  a  proper  conclu- 
sion wiUi  a  verification,  the  Court  held  the 
plea  had,  and  that  judgment  for  the  plaintiff 
must  be  upon  the  whole  plea.  AnaeU  v. 
SmMtk.  3  DowL  Prac.  Cas.  193. 

It  has  now  been  decided,  in  Linley  v. 
Polden,  3  Dowl.  Prac.  Cas.  780,  that  in  an 
action  for  use  and  occupation,  since  the  New 
Rules,  it  cannot  be  left  to  the  jury  to  say 
whether  the  evidence  produced  by  the  de- 
fendant does  not  amount  to  an  admission 
by  the  plaintiff  that  he  has  been  paid,  and 
that  nottdng  is  due,  without  a  plea  of  pay- 
ment or  settlement ;  and  such  evidence  is 
inadmissible  under  a  plea  of  set-off  for 
money  due  on  an  account  stated  between 
the  parties. 

A  plea,  that  the  defendant  was  not  de- 
tained in  custody,  as  alleged  in  the  declara- 
tion,  was  held  not  to  be  such  a  vexatious 
and  frivolous  plea  as  to  deprive  the  defend- 
ant of  his  right  to  add  the  genaral  issue, 
there  being  an  affidavit  df  merits.  Re9  v. 
Kingston,  3  Dowl.  Prac.  Cas.  159. 

Inconsistent  pleas  may  be  pleaded  under 
the  new  rules,  if  intended,  bond  fide,  to  sup- 
poH  different  substantial  grounds  of  defence. 
Dueer  v.  Triebuer,  3  Dowl.  Prac,  Cas.  133. 
WUkinson  v.  Smali,  ib.  564.  To  a  decla- 
ration in  trover,  the  defendant  was  allowed 
to  plead  a  ^ght  of  lien  by  usage,  and  the 
same  usage  in  two  other  pleas,  but  with  re- 
lierctice  to  a  delivery  of  the  goods  by  two 
difi^rent  parties.  Leuckhart  v.  Codper,  3 
Dowl.  Prac.  Cas.  415.  Pleas  of  non  as- 
sumpsit  and  part  payment  will  not  be  al- 
lowed together,  nor  a  plea  of  a  warranty 
with  sample,  and  a  plea  founded  on  the 
warranty  implied  in  law.  Steill  t.  Sturry, 
3  Dowl.  Prac.  Cas.  133. 

With  respect  to  signature  of  pleas,  it  has 
been  decided  that  the  old  practice  in  the 
Conmon  Pleas,  requiring  pleas  to  be  ngned 
by  a  seijeant,  is  virtually  repealed  by  his 
Majesty's  warrant  of  24th  April,  1834, 
throwing  open  that  court.  Pmoer  v.  Fry, 
Z  Dowl.  Phbc.  Cas.  140. 

WhetiK  a  defsndattt  ptouh  payment  of 
money  into  court  generally,  upon  tiie  whole 
declaration,  and  then  pleads  otiier  pleas  to 
all,  except  as  t6  the  money  paid  in,  and  the 
plaintiff  takes  out  the  money  paid  in,  and 
taxes  his  costs  upon  tiie  rule  19  of  H.  T.  4 
WMl.  4,  in  full  satisfaction,  the  cause  is  at 
an  end,  and  the  defendant  has  no  right  to 
the  costs  of  the  subsequent  pleas,  nor  can 
he  sign  judgment  of  nonpros,  for  want  of  a 
replicatkm  to  them.  Where  a  defendant 
has  several  defraoes  to  difoent  parts  of 


the  i^mntiff 's  demand,  and  intenife  to  plead 
payment  into  court  as  to  other  parts  5l  the 
demand,  he  should  first  of  all  plead  those 
pleas,  and  then  the  plea  of  pa3nnent  of 
money  into  court  as  to  the  residue  only. 
Coates  V.  Stetfens,  3  Dowl.  Prac.  Cas.  784. 
On  a  plea  of  payment,  if  that  be  the  only 
one,  the  defendant  is  bound  to  begin. 
Richardson  y.Fell,  4  Dowl.  Pkac.  Cas.  10. 

Next,  with  respect  to  the  replication.  It 
has  been  decided  that  where  an  acceptor  to 
an  action,  on  a  bill  Of  exchange,  by  an  in- 
dorsee, pleads  Want  of  consideration,  it  is 
sufficient  for  the  plaintiff,  in  his  replication, 
simply  to  aver  that  there  was  consideration. 
Prescott  v.  Levi,  3  Dowl.  Prac.  Cas.  403. 
When  an  acceptor  to  an  action  on  a  bill  of 
exchange,  by  an  indorsee,  pleads  want  of 
consideration  and  fraud,  the  plaintiff  need 
not,  in  his  replication,  state  the  consider- 
ation at  lengdi.  It  should  seem  that  it 
would  be  sufficient  simply  to  negative  the 
fraud  and  allege  consideration,  wiSiout  stat- 
ing its  nature.  Bramah  v.  Baker,  8  DbwL 
Prac.  Cas.  392. 

Next  as  to  the  rejoinder.  To  a  declara- 
tion on  A  promissory  note  against  the  maker, 
he  pleaded  no  consideration ;  the  plaintiff 
replied  that  the  note  wCus  indor^d  to  her  in 
part  payment  of  a  debt,  and  that  she  had  no 
notice  of  the  premises  in  the  plea.  The  de- 
fendant rqoined  that  she  had  notice.  On 
demuher:  held  that  the  plaintiff  was  en« 
titled  to  judgment.  Pearce  v.  Champneys, 
3  Dowl.  Phu;.  Cas.  276. 

Lastly,  as  to  demuner.  A  statement  in 
the  margin  of  a  demurrer  to  a  plea,  that  the 
matters  disclosed  in  the  plea  contain  no  an- 
swer to  the  declamtion:  held  insufficient, 
within  the  meaning  of  2  H.  T.,  R.  G.  4 
Will.  4.  Ross  V.  Robeson,  3  Dowl.  Prac. 
Cas.  779.  It  is  not  a  sufficient  objection  to 
a  demurrer  being  argued,  that  the  point  in- 
tended to  be  raised  is  not  stated  in  the  mar- 
gin cf  the  demujrer.  The  rule  only,  enables 
the  opposite  party  to  set  aside  the  demurrer. 
Laceyy.  Umbers,  3  Dowl.  Prac.  Cas.  732. 
If  the  ground  of  demurrer,  stated  ptursuant 
to  2  Reg.  Oen.  H.  T.,  4  Will.  4  (Practice 
Rules),  in  the  niaigin,  appears  sufficient,  the 
Court  will  not  set  the  demurrer  aside  as  fri- 
volous. Tyndall  v.  Ulieshome,  3  Dowl. 
Prac.  Cas.  2.  A  demmrer  to  a  plea  to  an 
information  on  the  revenue  side  of  the  Court 
of  Exchequer,  does  not  require  a  matter  of 
law  to  be  stated  in  the  margin,  according  to 
Rule  2  of  H.  T.  4  Will.  4 ;  but  it  must  be 
signed  by  the  Attomey-Oeneral  before  it  is 
flelivered.     The  King  v.  Woolktt.  3  Dowl. 
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Prac.  Gas.  694.  Where  a  defendant  pleaded 
a  frivolous  demurrer,  so  late  in  the  term  that 
there  was  not  sufficient  time  to  set  it  down 
for  argument,  and  the  motion  was  made  to 
set  it  aside,  the  Court  would  only  let  the 
defendant  in  to  plead  on  an  affidavit  of  me- 
rits, pleading  instanter,  and  paying  the  costs 
of  the  demurrer  and  the  appHcation.  Under' 
hUl  V.  Himey,  3  Dowl.  Pras.  Cas.  495.  A 
rule  nisi,  for  setting  aside  a  demurrer,  as 
being  frivolous,  should  be  drawn  up  on 
reading  the  pleadings.  Howorth  v..  Hubber- 
sty,  3  Dowl.  Prac.  Gas.  455.  Where  a  de- 
murrer is  frivolous,  and  a  motion  is  made  to 
set  it  aside,  the  Gourt  will  grant  "  a  rule 
for  that  purpose  to  be  absolute,  unless  cause 
is  shewn  on  a  particular  day."  Kinnear  v. 
Keane,  3  Dowl.  Prac.  Gas.  154.  A  defend- 
ant, after  having  had  time  to  plead,  demur- 
red to  the  declaration,  which  was  in  debt 
cm  a  bill  of  exchange,  with  the  common 
counts  in  this  form :  "  The  defendant,  by 
bis  attorney,  says  tliat  the  declaration  is 
not  sufficient  in  law;"  and  also,  that  an 
action  of  debt  will  not  lie,  and  that  the  bill 
should  have  been  stated  to  be  for  value  re- 
ceived :  lield,  that  the  plaintiff  was  not  jus- 
tified in  signing  judgment  as  upon  a  sham 
demurrer.  Lyons  v.  Cohen,  3  Dowl.  Prac. 
Cas.  243.  If  a  "party  seeks  to  make  his  op- 
ponent pay  the  costs  of  copies  of  demurrer 
books,  pursuant  to  7  R.  G.  H.  T.  4  WiU. 
4,  he  must  deliver  them  on  the  day  after 
the  time  of  his  opponent's  delivering  them 
expires.  Fisher  v.  Snow,  3  Dowl.  Prac.  Gas. 
27.  A  cause  was  entered  in  the  paper  for 
argument.  A  defendant  having  demurred 
to  a  replication,  the  plaintiff  got  the  case 
put  into  the  paper  as  for  argument,  and  the 
defendant  came  prepared  to  argue  the  point ; 
but  it  appeared  that  the  pluntiff  had  not 
joined  in  demurrer,  and  of  course  no  paper 
books  were  delivered  to  the  Judges.  The 
Gourt  of  Exchequer  held  that  the  defendant 
was  not  entitled  to  his  costs  of  appearing  to 
argue  the  demurrer.  Howorth  v.  Hubbersty, 
3  Dowl.  Pnc,  Gas.  457.  If  one  side  ne- 
glects to  deliver  his  demurrer  books  to  the 
Judges,  the  other  side  should  do  so  for  him, 
and  then  he  will  be  entitled  to  judgment ; 
but  otherwise  the  case  will  be  struck  out. 
Abraham  v.  Cook,  3  Dowl.  Prac.  Gas.  215. 
In  the  case  of  Harvey  v.  King,  3  Dowl. 
Prac.  Gas.  750,  the  Gourt  of  Exchequer 
laid  down  a  rule,  for  the  future,  with  respect 
to  demurrers,  which  is  of  some  importance. 
It  was  a  demurrer  to  a  replication.  No  one 
appeared  in  support  of  the  plea,  and  Mr. 
Petersdorff  applied  for  judgment.  It  was 
understood  that  no  argument  was  intended ; 


but  the  paper  books  not  having  been  deli- 
vered to  the  Judges,  the  Gourt  refused  'to 
give  judgment,  and  ordered  it  to  be  set 
down  for  the  next  paper  day.  Lord  Abin^ 
ger  said :  "  I  think  it  would  be  better,  in 
future,  that  when  a  case  is  not  intended  to 
be  argued,  it  should  be  mentioned  to  the 
officer,  and  that  he  should  make  out  two 
lists,  as  there  are  in  the  King's  Bench ;  one, 
of  those  cases  which  are  intended  to  be  ar- 
gued, and  the  other,  of  those  where  no 
argument  is  intended ;  and  that,  as  to  the 
latter,  the  rule  respecting  the  delivery  of 
paper  books  should  not  apply." 


PRACTICE  OF  RETAINERS. 


Sir, 

As  I  see  you  have  introduced  into  your 
work  cases  on  the  Law  of  Retainers,  allow  us 
to  furnish  you  with  one  that  occurred  in  our 
office. 

Mr.  y,  S.,  his  wife  and  children,  filed  a  bill 
in  Chancery  aj^ainst  Mrs.  //.,  F.  /?.  S.^  and 
G.  P,  We  were  concerned  for  the  defendant 
S.,  and  on  the  24th  of  January,  1832,  gave  a 
retainer  to  Mr.  Knight,  in  the  followinn^  words ; 
F".  S.  and  others  against  H.  and  S. — Retainer 
for  the  defendant  S, 

On  the  9th  of  December,  1833,  the  pluntiff 
F'.  S.  (who  was  the  solicitor  in  the  cause)  ^ve 
a  retainer  also  to  Mr.  Knight  for  the  plnintiffs, 
naming  them  all,  and  the  three  defendmmts, — 
in  short,  giving  the  full  title  of  the  cause ;  and 
insisted,  that  as  the  defendant  5.'s  retainer  did 
not  name  all  the  parties,  plaintiffs  and  defend- 
ants, his  retdner  was  bad ;  and  that  Mr.  Knurht 
ought  to  accept  his  (the  plaintiff's)  insteaa  of 
the  defendant's  retainer.' 

Copies  of  the  retainers  and  the  above  facts 
were  laid  before  Mr.  Rolfe  (now  the  Solicitor 
General),  and  his  opinion  is  as  follows  : 

"  I  think  Mr.  E.'s  retainer  was  sufficient, 
and  that  Mr.  Knight  cannot  accept  the  retainer . 
oftheplaintiffs.'* 

E.  &  Son. 


A,  commenced  an  actkin  against  B.,  C,  and 
/>.  in  trespass,  and  inymediately  on  service  of 
the  process,  delivered  a  retainer  to  Mr.  Ser- 
jeant W.,  entitled  in  the  cause  A.  v.  B.  and 
others.  B,  and  C,  were  sherifis,  and  pleaded 
a  justification,  whereupon  the  plaintiff  entered 
a  nolle  prosequi  against  them,  and  the  cause 
stood  A.  v.  D,  only.  A  then  sent  a  retainer 
to  the  same  counsel,  entitled  A,  v.  D.  After 
reference  to  other  counsel,  Mr.  Seijeaat  W. 
decided  on  tai&ing  the  brief  of  the .  first  re- 
tainer, A.  J.  &  R.  E.  A. 
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COSTS  OF  PAYING  MONEY  INTO 
COURT. 


Many  of  our  readers  may  not  be  aware  that 
the  plaintiff's  right  to  costs,  where  money  is 
paid  into  Court,  has  become  considerably  fet- 
tered by  the  operation  of  the  late  rule  (as  to 
pleadings)  of  Hilary  term,  4  W.  4,  s.  19. 

Previously  to  that  rule,  the  plaintiff  could  ai 
any  ime  before  trial  obtain  the  costs  up  to  the 
time  of  the  mon^y  having  been  paid  in  by  ta:nng 
them  Mpon  the  rule ;  and  this  even  after  he  had 
g^vcn  notice  of  trial  (8  Term  Rep.  408),  or 
was  under  a  peremptory  undertaking  to  go  to 
trial  and  made  defaalt  (1  Y.  &  Jervis,  213). 
provided  he  desisted  from  farther  proceedings ; 
and,  I  believe,  at  one  period,  even  in  some 
cases  a/ier  trial,  the  plaintiff  was  enabled  to 
obtain  these  costs  (8  Term  Rep.  408 ;  Id,  486). 
But  now,  since  the  above  regulation,  the  old 
rule  for  paying  money  in  is  no  longer  to  be 
used — and  the  terms  of,  and  decisions  and 
practice  upon  that  rule,  have  therefore  become 
virtually  abol'ished  with  it— but,  in  its  stead, 
noney  paid  into  Court  is  to  be  pleaded,  and 
the  plamtiff  is  to  be  at  liberty  to  reply  to  the 
suae  by  accepting  the  sum  so  paid  in  satisfac- 
tion of  the  cause  of  action ;  "  and  in  thai  case 
be  shall  be  at  liberty  to  tax  his  costs  of  suit." 
But  no  provision  being  made  for  the  costs 
tthen  the  plaintiff  replies  that  he  has  "  sus- 
tmned  greater  damage,"  it  is  presumed  that  in 
anch  case  there  is  no  means  of  obtaining  the 
costs  either  before  or  after  the  trial,  except, 
indeed,  in  the  former  case,  the  plaintiff  would 
be  enabled  to  do  so  by  withdrawing  his  repli- 
cation and  replying  ae  novo,  according  to  the 
rule;  and  tiiat,  therefore,  unless  the  plaintiff 
reply  sooner  or  later  that  he  is  satisfied,  that 
he  has  no  right  to  costs ;  or  at  most  that  it  is 
aright  without  a  remedy. 

This  view  of  the  case  is  assisted  by  inquir- 
ing,— ^in  case  any  one  disputes  its  correctness, 
and  contends  for  the  plaintiff's  ancient  right, — 
upon  what  now  can  you  taw?  The  rule  is 
gone,  and  the  replication  is  not  such  as  the 
new  rules  give  you  power  to  tax  upon. 

Perhaps,  however,  it  may  be  contended, 
chat  the  alteration  is  "a  mere  matter  of 
forna,"  since  **  you  have  shewn  that  there  is  a 
way  of  obtaining  the  costs,''  and  that  **  no- 
thing is  easier  than  the  one  pointed  out  of 
withdrawing  the  replication  and  replying  de 
novo,  that  the  plaintiff  is  satisfied :"  to  such  it 
may  be  replied,  he  must  first  obtain  leave  to 
witiidraw  his  replication ;  and  it  must  be  re- 
collected, that  it  18  in  the  discretion  of  the.Judge 
to  ptU  the  applicant  under  such  terms  as  he 
ma]f  think  proper,  and  if  any  expense  has  been 
incurred  by  tne  defendant  ulterior  to  his  pay- 
ment of  the  money  into  Court,  and  which  not- 
withstanding by  the  regular  course  of  practice 
the  plaintiff  might  not  be  liable  to  (as  a  special 
jury,  &c.)  the  chances  are  that  he,  the  plain- 
tiff, in  bis  present  condition,  will  be  laid  un- 
der an  obligation  to  pay  them  ere  he  will  be 


entitled  to  relief;  and  if,  with  the  fear  of  this, 
he  refuse  to.  proceed,  or  decline  to  avail  him- 
self of  the  Judge's  order,  the  alternative  is  a 
distant  non  pros,  with  the  prospect  of  paying 
the  defendant  a  full  measure  of  costs.  This 
should  mvke  plaintiffs  careful  how  they  en- 
deavour to  frighten  a  defendant  by  driving  him 
close  to  trial  after  he  has  paid  money  into 
Court.  Z. 


SUPERIOR  COURTS. 


lorHjf  €ammMiavfiti'  Court. 

PLEADING. — DEMURRBR. 

Held,  that  the  laying  of  an  event  "on  or 
alfout"  a  day  of  a  certain  month  and  year, 
is  a  sufficient  fpecification  of  time  in  plead" 
ings, 

A  demurrer  so  framed,  barring  a  suit  in 
respect  to  time,  is  not  to  be  overruled  by 
reason  of  a  charge  in  the  bill  as  to  the  pot" 
session  of  documents,  Sfc, 

This  was  an  appeal  from  a  decision  of  the 
Vice  Chancellor.  The  bill  was  filed  by  Mr. 
James  Leigh,  cluming  the  estates  of  Lord 
Leigh,  in  the  counties  of  Stafford,  Bucking-  . 
ham,  and  other  counties,  as  his  next  heir  male ; 
and  it  prayed  that  the  defendants  might  be  re- 
stndned  from  setting  up  a  term  of  500  years  in 
bar  of  an  action  of  ejectment,  which  he  had  ' 
brought  against  Mr.  Chandos  Leigh,  the -pre-' 
sent  possessor  of  the  estates.  The  bill  set  out  * 
that  the  titie  of  the  plaintiff  .accrued  on  the 
death  of  Mrs.  Marv  Leigh,  on  or  about  the  2nd 
July,  1806.  The  defendants  demurred  to  the 
bill,  and  for  grounds  of  demurrer,  stated  that 
Mrs.  Mary  I^igh  died,  as  alleged  in  the  bill, 
on  or  about  the  2nd  July,  1806,  and  that  the  biU 
was  not  filed  till  1834,  making  a  period  of  eight 
years  more  than  that  required  by  the  statute 
3  &  4  W.  4,.c.  27,  ss.  2  &  24,  to  bar  suits. 
When  the  demurrer  came  to  be  argued,  the 
Vice  Chancellor  was  of  opinion  that  the  words 
on  or  about  the  2nd  July,  1806,  did  not  fix  any 
precise  date,  and  that  it  might  be  either  many 
years  before,  or  many  years  after  that  time, 
and  overruled  the  demurrer.  It  was  against- 
tibis  decision  that  the  appeal  was  brought. 

The  Solicitor-General,  Sir  fFm,  Hums,  and 
Mr.  Koe,  for  the  defendants,  in  support  of 
their  appeal  and  demurrer.  On  or  about  the 
2nd  of  July,  1806,  meant  in  plain  English  on 
or  about  the  2nd  day  of  the  month  of  July,  but 
certainly  in  the  year  1806.  It  therefore  fixed 
the  month  and  the  vear,  if  it  did  not  fix  the  day, ' 
although  it  might  be  supposed  that  the  expres- 
sion on  would  also  fix  the  day.  They  had  often 
heard  that  law  was  the  oerfection  of  reason, 
but  they  doubted  much  whether  it  would  con- 
tinue to  bear  that  character,  if  the  Vice  Chan^ 
cellor's  decbion  was  to  stand. 

Mr.  Wakefield  and  Mr.  Parker,  in  support 
of  the  decision  of  the  Vice  Chancellor,  argued, 
that  on  or  about^  was  fairly  to  be  construed  aa 
meaning  either  before  or  after.  In  addition  to 
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this  otijectfoii,  which  .hi«  .Hc^nor  qonddered 
fatal  to  the  demumr,  the  defeodaots,  admitted 
the  charffe  in  the  bill,  that  thej  w^ne  in  .pos- 
sesion of  books.  |>aperB»  leasea>  hatchments, 
and  headstones,  which  would  prove  i^aintiff 's 
title  to  the  estates  new  wrongfully  possesaed  by 
Mr.  Chandos  Leigh.  The  withholding  of  these 
documents  and  proofs  formed  a  sufficient 
^Ifround  for  disallowing  the  demurrer,  even  if 
the  mere  technicality  was  not  to  prevail. 
Moreover,  the  plaintiff's  fother  did,  in  the 
year  1820,  commence  proceedings  against  the 
defendants,  although  he  was  afterwafds,  from 
the  want  of  the  necessary  funds,  compelled  to 
abandon  them.  The  present  proceeding  might 
be  considered  to  be  m  the  nature  of  a  supple- 
mental Ml),  although  the  plaintiff  had  thought 
it  expedient  to  commence  an  entirely  new  pro- 
ceeding. 

Sir  IFm.  Hvrne^  in  reply,  reminded  the 
Court  that  the  allegation  of  « a  or  abwi  ihe  2nd 
ofJ^y,  was  takea  from  the  plaintiff^s  own 
blU. 

Sir  C,  CPepifif  giving  his  Judgment  on  a 
subsequent  day,  saia  he  was  clearly  of  opinion, 
that  from  the  Known  and  accepted  use  of  the 
expression  on  or  a6oui,  in  all  the  ordinary 
transactions  of  life,  it  was  sufficiently  definite 
for  all  the  purposes  of  a  demurrer,  and  that  it 
did  satisfaccordy  set  out  the  fact,  that  Mary 
Leigh  died  in  the  year  1806.  This  view  of  the 
caae  was  supported  by  a  decision  of  Lord 
Hardwicke,  in  the  case  ot  RickttriU  v.  Epam^ 
where,  in  speaking  of  the  specification  of  the 
time  at  which  it  was  necessary  to  lay  a  modut 
to  be  payable,  he  says,  "  that  as  to  the  general 
question,  whether  it  is  necessary  to  lay,  and 
prove  a  particukr  day  of  payment,  the  case  in 
the  Exchequer  was  so  determined ;  but  I  re- 
member that  gave  general  dissatisfection  at 
Westminster  Hall,  as  too  nice  to  require  the 
proof  of  a  particular  day,  and  it  has  since  been 
adjudged,  that  on  or  m6oni  is  sufficient ;  so  that 
they  have  left  off  taking  that  exception  in  the 
Exchequer."  For  these  reasons,  and  on  this 
authoiitv,  he  thought  the  decision  of  the  Vice 
Chancellor  could  not  be  sustained.  It  had 
been  urged  at  the  bar,  that  the  defendants  ad- 
mitted they  were  in  possession  of  certain 
papers,  boolcs,  and  documents ;  and  that  they 
Lad  removed  certain  tombstones  and  hatch- 
ments, which,  ifprodttced,  would  prove  the 
pluntiff's  title.  This,  however,  could  not  be 
urged  aa  a  reason  for  disallowing  the  demurrer, 
which  applied  solelv  to  the  plainttff'a  title,  as 
set  forth  m  this  bill ;  and  the  demurrer  being 
filed  in  bar  of  that  title,  on  the  ground  of  the 
expiration  of  the  legal  time  for  preferring  the 
claim,  it  covered  that  allegation,  which  was 
relied  on,  as  well  as  every  other  part  of  the 
plaintiff*s  case. 

Sir  J.  Boianquei  was  also  of  opinion,  that 

the  demurrer  must  be  allowed.    The  ^^-i  Ic 

.  question  turned  on  the  meaning  of  th'>     <rd 

about,  which  as  a  prepositioa  meant  ^.rr  to, 

and  which   used   adverbially  meant  ne*jriy. 


^iye!|esf,s^.39. 


Now,  on  or  about  the  2nd  of  Jnfy,  1806,  meant 
near  to  the  2d  of  July,  and  it  would  be  going 
much  too  far  to  say  that  it  did  not  cover  the 
period  between  1806  and  1814,  in  which  jrear, 
or  later,  it  would  be  necessary  for  the  plaintiff 
to  fix  the  time  of  the  death  of  Marv  I^gh,  to 
take  his  case  out  of  the  act.  In  addition  to  the 
case  of  Richttrdi  v.  Evnn9^  referred  to  before,  it 
might  be  observed  that  it  was  common  in 
criminal  pleadings,  where  the  utmost  strictness 
was  required,  to  charge  an  offence  as  having 
been  committed  aboutaeertmn  hour^  and  that 
was  held  to  be  quite  sufficient  to  sustun  the  in- 
dictment. 

Leigh  V.  Leigh,  and  another,  before  the 
Lords  Commissioners,  at  Lincoln's  Inn,  Aug. 
6th  and  8th,  1835. 


ISCce  C^ntelUrr'tf  Cnurt. 

t>BACTICB.  —  ACT    OF    PARLIAMXNT. — CON- 
BtRUCTlOir 

n^oe^  2  &3  W.  4,  c.  33,  to  efectuate aer^ 
vhetjfproeesi/rom  Equity  Courtein  Eng* 
land  and  Ireland,,  emffowen  thoee  Comrta 
to  direct  in  certain  caees  service  of  emb^ 
pctna,  ^e.  and  ail  subsequent  proceu  to  be 
had  thereon,  on  defendants  resting  in  wnf 
part  of  the  united  hingdnm.  An  order  ftnr 
an  attachatent  against  a  drfendani  in&BOt^ 
land  was  refksed:  sed  quere. 

Mr.  Knight  and  Mr.  Koe,  moved  for  an  at- 
tachment against  the  defendant  for  not  putting 
in  his  answer  to  a  bill.  The  defendant  was 
resident  in  Scotland,  and  he  had  been  served 
with  a  subpoena,  under  the  act  2  &  3  W.  4,  c. 
33,  and  haa  in  fact  entered  an  appearance  to 
the  suit.  His  Honor  on  a  former  occasion, 
after  consulting  with  the  Master  of  the  Rolls, 
held  that  it  was  necessary  personally  to  serve 
the  defendant  with  notice  of  the  present  mo- 
tion :  that  was  done  and  the  plaintiff  now' 
sought  the  common  order  for  an  attachment, 
upon  his  own  responsibility  as  to  the  mode  in 
wnich  it  should  be  executed. 

Mr.  Jacob,  and  Mr.  Garrett  said,  they  pre- 
sumed the  plaintiff  intended  to  have  the  attach- 
ment  executed  by  some  officer  in  Scotland.  If* 
the  sole  object  was  to  have  the  attachment 
issued  to  a  sheriff  in  England,  so  as  to  lay 
a  foundation  for  taking  the  biU  pro  eotffetoo, 
there  could  be  no  objection  to  that  course,  for 
it  was  the  usual  course  ;  but  they  contended 
that  it  was  not  the  ratention  of  the  legislature 
that  the  Court  of  Chancery  in  England  should 
issue  a  process,  whereupon  a  party  might  be 
arrested  in  a  foreign  country — ^its  whole  object' 
was  to  make  service  abroad  good  service. 

The  Fice  Chancellor  considered  it  was  very 
fit  that  the  matter  should  be  heard  by  a 
tribunal  competent  to  settle  it.  Contradictory 
constructions  were  put  on  the  act :  supposing 
that  the  defendant  reallv  meant  to  act  fairly, 
the  time  for  putting  in  bis  answer  should,  At 
extended  to  the  23d  of  July,  when  if  necessary 
this  motion  might  be  renewed,  befqre^e  I^i^s 
Commissioners,  and  ft  final  COD 


anperior  C&mU  f  VieeCkmiidtors  JSjiilfy  JBM^b<7ifer, 


4^7 


to  the  ttct    ffoiiuck  V.  Stewart^  «t  I^coWs 
Inn.  Jane  30th,  1836. 

The  motion  was  not  repeated.  For  the 
Tariooa  and  contradictory  conttractions  of 
the  act,  2  &  3  W,  4,  c.  33,  (sometiiikes  call- 
ed Lord  Plunket'i  Act,  as  beinf|[  brouicht  in  by 
him,  to  facilitate  process  between  England  and 
Ireland),  and  also  in  the  act  4  &  5  W.  4,  c.  82, 
to  amOMl  and  extend  the  former,  see  8  Leg. 
Obs.  58 ;  9  Leg.  Obs.  46, 1/0 ;  1  Myl.  &  Keen, 
32,289;  and5Sim.606. 


MAEBIAGB  PORTION. — LSOACT.— 6UB8TITU- 
TIOV. 

Bjf  o  deed  made  in  contemplation  of  a  marri* 
are  which  did  moi  take  place^  the  father  of 
ike  lady  eoeenanted  to  secure  for  her  and 
ekUdren  20,0001.  7VW  father,  6p  hie  wUl 
enbeffoently  made,  ga^e  to  kia  eaecMtors, 
in  trust,  20,0001. /ur  the  daughter,  in  suk. 
etitution  of  the  like  sum  tn  the  deed.  Held 
that  the  deed  became  inoperative,  and  that 
20,0001.  was  not  a  specialtjf  debt,  hut  a 
legacy. 

This  was^  an  ordinary  legatees'  bill,  for  the 
administration  of  the  estate  of  the  late  Sir 
Anthony  Hart.  The  only  question  nused  in 
the  came,  respected  the  following  transaction. 
On  the  first  of  November,  1831,  a  deed  was 
executed  between  Sir  Anthony  Hart,  his 
danghter.  Miss  Hart,  and  certain  trustees; 
and  it  recited  that  a  marriage  was  about  to 
take  place  between  Miss  Hart  and  Mr.  fi., 
and  that  Sir  Anthony  Hart  was  desirous  to 
make  provision  for  her  and  her  children  by 
her  intended,  or  any  future  husband,  to  the 
extent  of  20,000/. ;  and  had  resolved  to  enter 
into  the  covenants  therein  after  contained. 
The  deed  then  continued  to  state,  that  for 
making  a  provision  for  Miss  Hart  and  her 
issue.  Sir  A.  Hart  covenanted,  that  in  case  the 
intended  marriage  should  take  effect,  he  would, 
within  two  years  from  that  event,  transfer 
stock  to  the  value  of  20,000/,  upon  certain 
trusts,  for  Miss  Hart  and  her  children.  On 
the  10th  of  November  following.  Sir  Anthonv 
executed  instructions  for  hb  will  (a  formal 
will,  never  haring  been  executed),  which  stated 
that  he  gave  to  his  executors  20,000/., "  in 
substitution  for  the  20,000/.  lately  settled  by 
deed,  upon  a  contingencY,"  upon  certun  trusts 
for  Miss  Hart  and  her  children  generally.  Sir 
Anthony  died  shortly  after ;  and  the  marriage 
with  Mr.  C.  B.  did  not  take  place.  Miss 
Hart  since  married  the  plaintiff,  Mr.  Davies. 
The  ouestion  was  whether,  as  this  legacy  was 
in  suDstitution  of  the  covenant,  it  should  or 
should  not  be  considereil  as  a  specialty  debt, 
in  the  administration  of  the  assets.  The  par- 
ties sought  the  declaration  of  the  Court  there- 
on, to  prevent  any  doubt  being  raised  here- 
after respecting  the  operation  of  the  deed. 

Mr.  itnight,  Mr.  Barber,  Mr.  fTigram,  Mr. 
Ktnderslifjf,  Mr.  Koe,  and  Mr.  G.  Richards, 
appeared  for  the  different  parties. 

Uii  HoiMiir  the  Fice  CkntkeeUar  mtdeB de- 


ehration,  that  lu  the  eontliigency  Ibd  not 
taken  i^iice,  and  could  not  now  happen,  the 
deed  was  in  effect  inoperative,  iand  that  the 
legacy  of  20,000/.  stood  and  was  payable  pari 
passu  with  the  other  bequests. 

Davies  v.  Barber,  at  Uncoln's  Ian,  July  8« 
1835. 


equity  Cjrd^rqucr* 

TITHES. — ^WHITB  TXTHBS. 

The  terms  **  Minute  Tithes,  called  White 
Tithes,"  are  an  uncertain  description,  and 
the  custom  of  a  parish  is  the  criterion  of 
what  is  aomprehended  in  them.  The  tithetr 
efkrps  not  being  ciaiated  by  ike  owners  of 
other  tithes,  and  being  necessarily  papakle 
to  some  one,  fall  within  the descripttonqf 
•«  fFkite  Tithes.'* 

The  bin  was  tiled  by  the  ptelntHT  us  lessee 
under  the  Collegiate  Church  of  Southwell, 
Nottinghamshire ;  and  it  prayed  against  the 
defendants  an  account  of  all  the  mitiute  tithes, 
called  white  tithes,  of  the  lands  in  their  re- 
spective occupation,  except  the  tithe  of  wool, 
lambs,  pigs,  geese,  and  eggs.  The  only  ques- 
tion made  in  the  cause,  at  the  hearing,  was.' 
what  tithes  are  comprehended  undei^  the  de- 
scription ''  minute  tithes,  called  white  tithes," 
and  that  question  was  argued  bf  Mr.  Boteler 
and  Mr.  Duckworth  for  the  plaintiff,  and  by 
Mr.  Smpkinson  and  Mr.  Lowndes  for  the  de- 
fendants. The  following  judgment,  delivered 
afler  consideration,  comprises  the  material 
facts  and  arguments  in  the  caiuse. 

Mr.  Baron  Alderson,  The  pluntiff  claimed,^ 
aa  lessse  under  the  Collegiate  Church  of  Soutb- 
well,  the  sDudl  tithes  of  the  pariah,  with  certiun 
exceptions ;  and  the  sole  question  was,  what 
tithes  were  comprehended  under  the  terms 
"  minute  tithes,  called  white  tithes.'^  It  ap- 
peared, that  so  far  back  as  the  year  1632,  the 
chapter  of  Southwell  had  demised  these  tithes, 
by  the  same  description,  to  lessees^  and  had 
received  the  profits  aridng  from  thein.  Con- 
currently with  that,  the  chapter  was  als^  in  the 
habit  of  granting  leases  or  the  tithe  of  yirool 
and  lambs,  &c.  to  other  lessees.  He  was  ftdly 
satisfied,  by  the  passages  cited  fkom  the  eccle* 
siastical  survey,  that  the  expression,  "white 
tithes,''  was  not  particular  or  definite;  it 
meant  one  thing  in  one  parish,  and  another 
thing  in  another^  so  that  the  only  criterion  was 
the  usage  in  this  particular  parish.  In  this 
parish  it  had  always  oeen  the  custom  to  collecC^ 
as  white  tithes,  the  tithes  of  rardens,  orchards, 
flax,  carraway  seeds,  rape,  «c.  This  was  in 
evidence,  and  uncontradicted.  But  it  was  said 
that  the  tithe  of  hops  had  been  collected  by 
mist^e ;  but  he  did  not  think  so ;  it  had  been 
collected  for  upwards  of  twenty  years.  For 
whom  was  the  plaintiff  mbtaken  ?  No  other 
person  claimed  these  tithes,  and  it  was  clear 
they  belonged  to  some  one.  It  seemed  to 
him,  therefore,  that  the  tithe  of  hops  fell  under 
the  term  "  white  tithes,''  because  they  included 
all  the  small  tithes  not  specifically  les«ed.  He 
must  decree  for  the  ^MfttUTi  but  widi  respect 
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to  One  Uem — ^the  tkhe  of  milch-cows — there 
appeared  to  be  a  customary  payment  of  three- 
Kalf. pence  in  respect  of  each  cow.  Unless, 
therefore,  the  plamtiff  wished  for  an  issue  up- 
on this  point,  he  would  decree  that  this  pay- 
ment was  of  the  nature  of  a  modus;  and  he 
would  decree  an  account  for  him  of  the  other 
tithes,  as  prayed  by.the  bill. 

Beecher  v.  Clay  and  others,  at  Gray's  Inn 
HaU,  July  2d  and  13th,  1835. 


Afns'iT  Sencfi  ^rsctitt  Court. 

IN  ERROR. — RVMOYAL  OF  TRANSCRIPT. — SIGN- 
ING JUDGMENT  07  NUN  PROS.}— JURISDIC- 
TION OF  THE  COURT. 

The  transcript  of  the  record  in  error  having 
been  removed,  the  Court  Mow  has  no  powm 
er  to  order  Judgment  of  non  pros,  to  be 
signed,  because  it  shttll  not  have  been  ready 
in  due  time,  although  the  defendant  in  er- 
ror shall  have  proceeded  regularlif. 

A  rule  had  in  this  case  been  obtidned  calling 
upon  the  plaintiff  below  to  shew  cause  why  the 
defendant  below  should  not  sign  judgment  of 
non  pros,  under  the  following  circumstances. 
A  demurrer  had  been  decided  in  favour  of  the 
defendant,  and  a  notice  of  the  allowance  of  a 
writ  of  error  was  subsequently  served  on  him. 
A  summons  for  time  to  transcribe  the  record 
was  then  obtained ;  but  the  appointed  period 
haring  expired,  and  no  transcript  being  taken, 
the  defendant  applied  to  the  clerk  of  errors  of 
this  Court  to  sign  judgment  of  non  pros,  in  ac- 
cordance with  the  rule  whereby  it  was  provided 
that  the  plaintiff  in  error  should  within  twenty 
days  after  the  allowance  of  the  writ  of  error, 

§et  the  transcript  prepared  and  examined  by 
le  clerk  of  errors  of  the  Court  in  which  the 
judgment  was  p^ven,  and  pay  the  transcript 
money  to  him,  m  default  whereof  the  defend- 
ant in  error  shall  be  at  liberty  to  sign  judg- 
ment of  non  pros.  The  clerk,  however,  re- 
fused to  allow  judgment  to  be  signed  until  the 
opposite  party  should  have  had  notice  of  the 
same.  The  record  was  afterwards  transcribed 
and  removed. 

Cause  was  now  shewn  against  the  rule,  when 
it  was  contended,  that  the  transcript  having 
been  removed  into  the  Court  of  Error,  this 
Court  had  no  jurisdiction  in  the  case,  and  any 
application  should  have  been  made^  to  the 
Court  of  Error.  Besides,  it  was  sworn,  that  all 
possible  despatch  was  used  to  obtain  the  trans- 
cript in  due  time.  Under  these  circumstances 
It  was  submitted,  that  the  rule  ought  to  be 
discharged,  and  with  costs. 

On  the  other  hand  it  was  urged,  that  so  long 
as  the  record  remained  in  this  Court,  the  Court 
had  jurisdiction,  because  the  clerk  of  errors 
was  an  officer  of  the  Court.  The  defendant 
l^y  the  rule  was  entitled  to  sign  judgment  of 
non  pros,  the  record  being  then  in  the  Court ; 
but  the  clerk  of  errors  refused  to  permit  such 
judgment  to.be  signed.  The  defendant  hav- 
ing used  his  utmost  cndaavours  to  sign  judg- 


ment, his  present  application  was  to  sign  ii 
nunc  pro  tunc. 

The  Court  sud,  that'  they  bad  power  to  in- 
terfere only  so  long  as  the  cause  and  record 
remained  in  the  Court  below ;  and  the  phdntiff 
having  neglected  to  get  the  transcript  prepared 
and  examined,  the  defendant  would  have  been 
entitled  to  sign  judgment  of  non  pros.  The 
transcript,  however,  had  in  point  of  fact  been 
removed,  with  the  cause,  to  the  Court  above, 
and  this  (Jourt,  therefore,  could  not  interfere. 
The  party  complaining  of  the  clerk  of  errors 
was  at  liberty  to  take  what  steps  he  pleased 
against  him,  out  the  present  rule  must  be  dis- 
charged with  costs. 

Rule  discharged  with  costs.— Pi//  v.  fFtU 
/wj«#,  T.  T.  1836.    K.B.P.C. 


RE-ADMISSION    OF  AN  ATTORNEY. — ^NKOLSCT 
TO  APPLY  AT  THE  APPOINTED  TIME. 

An  attorney  having  given  notice  of  his  in-' 
tention  to  apply  for  re-admission  on  the  last 
day  of  term,  and  not  making  the  applica- 
tion until  the  following  term,  cannot  be  ad- 
mitted on  those  notices. 

This  was  a  motion  to  re-admit  an  attorney; 
and  an  affidavit  was  produced,  which  stated, 
that  the  necessary  notices  had  been  given  for 
his  re-admission  on  the  last  day  of  the  previ* 
ous  term,  but  through  some  accident  the  pro- 
per affidavits  could  not  be  obtained  in  tfme» 
although  they  had  been  sworn. 

The  Court  thought  that  the  rules  ought  to 
be  strictly  adhered  to.  If  any  person  had  in- 
tended  to  oppose  his  re  •admission  he  would 
have  attendea  on  the  day  appointed  in  the 
notices.  The  case,  however,  should  be  con* 
sidered.     Cur.  adv.  vult. 

The  Court  subsequently  gave  its  decision, 
and  observed,  that  tne  case  came  under  the 
same  rule,  which  applied  to  the  original  ad- 
mission of  an  attorney.  In  a  former  case  a. 
similar  application  was  refused,  on  the  ground 
that  it  would  establish  a  dangerous  precedent. 
A  similar  end  must  also  attend  the  present 
case  ;  but  as  it  was  a  hard  case  on  the  party» 
fresh  notices  might  be  posted  up  now,  for  his 
admission  on  the  last  day  of  that  term. 

Application  refused. — Ex  parte  Mt*seley,  T. 
T.1835.    K.B.P.C. 


VERDICT. — ISSUES  FOUND    FOR   DDFBNDAKT. 
—GENERAL  COSTS  OF  THE  CAUSE. 

A  verdict  having  been  found  for  the  defend- 
ant on  the  principal  issues,  which  const$» 
tuled  the  plaintiffs  cause  of  action,  a/- 
though  the  general  issue  shall  have  been 
found  for  the  plaintiff,  the  former  shall  be 
entitled  to  the  general  costs  of  the  cause. 

A  rule  to  shew  cause  why  the  master's  tax- 
ation should  not  be  reviewed  in  this  case,  was 
moved  for,  under  the  following  circumstances. 
It  appeared,  that  it  was  an  action  on  the  case^ 
and  the  plaintiff  in  his   declaration  alleged. 
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that  ht  was  possessed  of  a  water  com  tmll 
and  all  the  necessary  appurtenances,  and  was 
thereby  entitled  to  a  certain  stream  of  water 
which,  however,  the  defendant  had  turned 
from  its  course,  and  he  (the  plaintiff)  was  in 
consequence  deprived  of  the  gains  and  profits 
which  he  would  otherwise  have  obtained  there- 
by. The  defendant  pleaded,  first,  not  piWty; 
secondly,  that  the  plaintiff  ^vas  not  entitled  to 
th€  water  merely  from  his  being  possessed  of 
the  mill;  thiraly,  that  the  defendant  was 
a^ed  in  fee  of  certain  meadows  contiguous 
to  the  said  stream,  which  by  reason  of  the 
plaintiff's  wrongfully  penning  liack  the  water 
of  the  stream  as  aforesaid,  had  been  over- 
flowed, and  that  thereby  the  defendant  had 
sustained  damage,  wherefore  he  diverted  and 
turned  the  said  stream ;  and  fourthly,  that  the 
water  so  diverted  and  turned,  ought  not  to 
run  to  the  said  mill  as  in  the  declaration  men- 
tioned. The  pluntiff  in  his  replication  joined 
issue  upon  the  first,  second,  and  fourth  pleas ; 
and  in  reply  to  the  third,  alleged  that  the 
water  had  not  been  wron/j^fully  penned  back. 
The  defendant  then  on  this  also  joined  issue ; 
and  on  the  trial  of  the  cause,  tne  jury  gave  a 
verdict  for  ihe  pidntiff  upon  the  third  issue 
with  25/.  damages,  while  on  the  rest  a  verdict 
for  the  defendant  was  given.  A  verdict  for 
the  plaintiff  was  subsequently  ordered  to  be 
entered  on  the  plea  of  not  guilty,  by  the  Court 
of  King's  Bench,  but  without  damages.  The 
question  now  in  dispute  is,  who  was  entitled 
to  the  general  costs  of  the  cause  ?  and  it  was 
'Contended,  that  the  plaintiff  having  had  the 
general  issue  found  tor  him,  was  entitled  to 
the  general  costs.  The  master,  however,  had 
expressed  a  different  opinion,  and  thought, 
that  as  issues  were  found  for  the  defendant, 
which  went  to  the  whole  cause  of  action  al- 
4eged  liy  the  plaintiff,  he  (the  defendant)  was 
properly  entitled  to  the  costs. 

The  Court  thought  that  the  master  was 
correct  in  his  judgment.  The  idea  that  the 
finding  for  the  plaintiff  on  the  plea  of  not 
guilty,  being  a  finding  on  the  general  issue,  was 
totally  incorrect.  That  plea  was  only  a  short 
method  of  denying  certain  facts.  Tae  issues 
which  had  been  found  for  the  plaintiff  were 
uiiimportant,  when  those  on  which  depended 
the  right  to  the  water  claimed  by  the  plaintiff, 
had  been  found  for  the  defendant. 

Rule  refused  — Ftankum  v.  Lord  Falmouth^ 
T.T.  1835.    K.  B.  P.  C. 


JVDGMBNT. — ISSUING  OF  SECOND    SCI.  FA. — 
MIS-RECITAL  OF   PROCEEDINGS. 

A  pla'iniiff  having  issued  two  vprits  of%c\,  fa. 
on  the  same  judgment,  and  having  mis- 
stated some  part  of  the  proceedings  in  the 
declaration  on  the  second  writ,  is  at  liberty 
to  abandon  that,  and  to  proceed  on  the 
original  writ. 

lu  this  case  it  appeared,  that  M'Dowall 
had  obtained  a  veroict  against  the  defendant 
for  500/.  debt,  and  3/.  5«.  damages  for  the  de- 
tention of  that  sum ;  but  h<  subsequently  be- 


came insolvent,  and  the  present  plaintiff  was 
appointed  his  assignee.  The  latter,  on  the 
judgment  which  had  previously  been  obtuned, 
sued  out  a  writ  of  set,  fa,,  on  which  execution 
was  awarded  to  him.  The  writ,  however,  was 
never  put  in  furce,  and  now  a  second  set.  fa. 
was  issued.  The  declaration  on  which,  after 
reciting  the  circumstances  above  stated,  went 
on  to  say,  that  execution  was  awarded  to  the 
plaintiff  "as  assignee  as  aforesaid,  **  for  "  debt 
and  damages  aforesaid,"  as  aj^eared  by  the 
record.  The  defendant,  however,  pleaded 
that  no  such  thin^  was  apparent  by  the  re« 
cord,  which  materially  differed  from  the  de« 
claration.  The  plaintiff  in  his  replication  al« 
leged  that  the  declaration  was  correct,  and  point- 
ed  out  the  term  and  number  of  the  roll,  (hi 
the  production  of  the  latter,  however,  it  turned 
out  that  the  execution  was  awarded,  that  the 
said  "  John  Klos,  have  his  execution  for  the 
damages  aforesaid."  A  difference  therefore 
existed,  inasmuch  as  that  Klob  was  not  de- 
scribed as  the  assignee  of  M'Dowall,  nor  .was 
the  execution  pointed  out  as  for  debt  and  dam« 
ages,  but  for  damages  only. 

Under  these  circumstances,  a  rule  was  ap- 
plied for,  calling  on  the  defendant  to  shew 
cause  why  the  plaintiff  should  not  be  at  liberty 
to  amend  his  declaration.  The  real  effect  of 
the  application  would  be  to  amend  the  roll  fn 
the  second  sci,  fa,  by  the  record  in  the  action 
brought  by  M'Dowall. 

The  Court  having  granted  a  rule  nisi — 

Cause  was  now  shewn,  when  it  was  contend- 
ed, that  the  (>ourt  could  not  interfere  to  allow 
the  plaintiff  to  make  such  an  amendment  as 
was  required.  The  object  was  in  point  of 
faqt  to  make  evidence  for  the  plaintiff  in  sup. 
port  of  his  replication. 

The  Court  would  not  now  decide  the  ques- 
tion, as  to' whether  they  could  alter  an  old  re- 
cord. Any  difficulty  that  existed  might  be  re- 
moved by  the  plaintifi^s  proceedins;  on  tiie 
original  judgment  obtained  by  Al'Dowall, 
and  leaving  the  writ  of  set,  fa.  quite  out  of  the 
question.  He  could  then  amend  the  second 
sci.  fa,  as  well  as  his  declaration  thereon.  He 
would,  however,  be  required  to  pay  the  costs 
of  the  amendment,  and  of  opposing  the  judg« 
ment  of  nut  tiel  record ;  and  the  defendant 
would  also  be  at  liberty  to  amend  his  plea. 

Rule  accordingly. — Klos,  assignee  ofBi'DoWm 
all,  v.  Dodd,  T.  T.  1835.    K.  B.  P.  C. 


€anman  ^Uwli 

AWARD.— DELI  VERT  QF  DOCUMENTS   TO  ONS 
OF  SEVERAL  APPLICANTS. 

If  an  award  shall  have  been  obtained  direct'* 
ing  the  delivery  of  certain  documents  to 
three  plaintijfs,  the  defendant  may  refkse 
to  deliver  the  same  to  one  unless  it  shall 
be  clearly  shewn  that  he  acte  by  the  consent 
of  the  others. 

A  power  of  attorney  should  be  obtained  frmn 
all,  to  authorise  the  delivery  qf  the  doeum 
ment  to  the  one. 

An  award  had  been  made  that  the  defendant 


^no 
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,  Atnild  ddiver  ft  oertaio  boad  to  th«  .three 
flaintifft.  One  of  theai  demaoded  tue  bond 
and  produced  the  affidavits  of  the  other  two. 
in  which  they  expressed  a  desire,  that  the  one 
should  receive  it.  The  defendant  nevertheless 
xefttsed  to' deliver  the  bond,  and  an  attach- 
ment was  in  conseauence  now  applied  for. 

The  Court  thougnt  the  proper  course  would 

he  to  procure  a  power  of  attorney  from  all  the 

plsiintifis.    By  the  award  they  were  all  Jointly 

entitled  to  the  bond,  and  unless  it  was  properly 

shewn  to  th^  plaintid*  that  they  were  all  willing^ 

'.  that  the  one  should  receive  it,  his  refusing  to 

.  deliver  it  was  justifiable.    Some  reason  might 

.  exist  why  the  whole  of  the  pUuntiffs  did  not 

make  the  demand. 

Rule  refused. — Suhei  and  others,  e^teeuiori, 
^c.  V.  Naigh,  T.  T.  1835.    C,  P. 

SIOiriNa  J0DGHINT^ — ^WARaANT  OF  ATTOR- 
If  XT. — PROOV  OF  SlGMATaRR  OF  ATTX8TINO 
WITMB8B. 

On  tf  motton  to  iign  Jvtigmeni  if  the  atttesi- 
ing  mtne»i  to  a  wurrant  of  attorney  can^ 
n^t  be  founds  proof  of  Ats  iigwiture  triil 
be  sufficient  io  authorue  the  required  step 
being  taken. 

This  was  a  motion  to  sign  jjudgment  on  a 
warrant  of  attorney  of  long  standing.  The 
'  affidavit  of  the  attesting  witness,  however, 
could  not  be  obtained,  but  there  was  a  de« 
ponent  who  was  able  to  prove  the  signature. 
ISvery  effort  had  been  made  to  discover  the 
person  alluded  to,  but  without  success,  and  it 
was  believed  that  be  was  the  defendant's  ser- 
vant. 

The  Court  granted  the  application. 

Rule  nisi  accordingly.^— ^o/idiDrtf  r.  Lord 
.  Od^ford,  T.  T.  1836.    C.  P. 


er^ttfutt  of  ipitu. 

•  FftlAmNO."— ACCORD  AND  SATISFACTION.— 

DBllVRRmi.«^AaRSKiniNT. 

A  plea  of  an  agreement,  which  amounts  to 
'  an  undertaking  hjf  the  defendant  to  do  a 
particular  act,  without  any  agreement  to 
accept  it  in  satiifaction  of  the  plaintiff  *s 
action;  is  bad,  as  amounting  to  actord  itith^ 
out  satisfaction. 

Demurrer  to  a  plea.— The  following  was  the 
state  of  the  pleadmgs :  The  declaration,  which 
was  in  assumpsit,  contmned  one  count  on  a  bill 
of  exchange  for  50/.  at  three  months,  accepted 
by  the  defendant ;  a  count  for  500/.  for  goods 
sold ;  and  for  500A,  a  count  on  an  account 
stated. 

^  The  defendant  pleaded,  that  as  to  the  said 
declaration,'so  hr  as  relates  to  the  sum  of  83/., 
the  plaintiffs  oi^ht  not  to  have  or  maintain 
their  aforesaid  action  thereof  against  him,  be- 
cause, he  says,  that  before  the  commencement 

•  of  this  suit,  and  after  the  several  causes  of 
action  in  respect  of  the  said  sum  of  money  in 
the  introductory  part  of  this  plea  mentioned 
had  accrued  to  the  plaintiffii,  by  a  certain  me. 


moraadam  of  agreement  in  writlag;  beariiv 
date  the  14th  day  of  August,  a.  o.  1833,  ajid 
signed  by  W.  F.  Oeach,  being  the  agent  of  the 
pluntiffs,  thereunto  by  them  lawfully  autho- 
rized, in  consideration  that  the  defendant 
would  secure  the  said  sum  of  money  in  the 
introductory  part  of  this  plea  referred  to,  by 
further  mortgage  upon  certain  property  at 
Pontvpool,  in  mortgage  to  Messrs.  Henry  Fox 
and  the  said  W.  F.  Geach  respectively,  and 
would  execute  such  further  mortgage,  which 
should  contain  a  power  of  sale  of  the  nremiacs 
mortgaged,  when  called  upon  so  to  do }  80^, 
pared  of  the  same  money,  to  carry  interest  at 
5/.  per  cent,  from  the  said  14th  day  of  August, 
and  to  be  pmd  off  by  annual  instalmenta  of 
15/.,  the  first  payment  to  be  made  on  the  I4th 
day  of  August  then  and  now  next;  the  plain- 
tiffs undertook  and  promised  the  defendaat 
that  no  proceedings  in  respect  of  the  said  sum 
of  money  in  the  introductory  part  of  this  plea 
mentioned,  should  be  instituted  against  the 
defendant,  unless  in  case  of  default  of  the 
payment  of  the  amount  diie  by  the  said  instal- 
ments :  And  the  defendant  in  htci  saya,  that 
although  he,  the  defendant,  has  been  always 
ready  and  willing  to  execute  such  farther 
mortgage  as  aforesaid,  whenever  called  apaa 
so  to  do,  vet  he  hath  not  been  called  upon  so 
to  do,  ana  this  the  defendant  is  ready  to  ▼erihr ; 
wherefore  he  prays  judgment  if  the  plaintifls 
ought  to  have  or  maintain  their  aforesaid  action 
thereof  agunst  him. 

To  this  plea  the  plaintiffs  demurred.  The 
plaintiffs  say,  that  the  plea  of  the  defendant, 
so  far  as  the  same  relates  to  83/.,  parcel  of  the 
monies  in  the  declaration  mentioned,  is  in- 
sufficient in  law.  And  the  plaintiffs,  accord- 
ing to  the  form  of  the  statute  in  such  case  pro- 
vided, state  to  the  Court  here  the  following 
causes  of  demurrer  to  the  9aid  plea  of  83^* 
parcel,  &c. : — For  that  the  said  defendant  has 
in  his  said  plea  to  83/.,  parcel,  &c.  pleaded 


matters  in  bar  to  the  plaintiffs*  action  in  i 
pect  of  83/.,  parcel,  &c.  which  in  form  amoimt 
merely  to  matter  of  accord,  and  has  aot 
pleaded  the  same  bv  way  of  satisfaction ;  and 
also  for  that  the  #aki  plea  is  in  other  respects 
uncertain,  informal,  and  insuffident. 

In  the  margin  these  objections  were  stated, 
as  those  on  much  the  plaintiffs  would  innst : 
The  plaintiffs  will  contend,  that  the  plea  to 
83/.,  parcel,  &c.  is  bad.  1st,  Because  the 
matters  therein  stated  do  not  amount  to  a 
release  bv  the  plaintiffs  of  their  right  of  action 
against  tne  defendant,  as  the  agreement  is  not 
stated  to  be  by  deed.  2d,  Nor  to  accord  and 
satisfaction,  because  there  is  no  allq^ation  of 
performance  by  the  defendant  of  the  matter  of 
accord.  3d,  Nor  is  there  any  sufficient  con- 
sideration for  the  plaintith'  promise  dotio  pro- 
ceed against  defendant  in  respect  of  the  said 
sum  of  83/.  4th,  The  matters  disclosed  in 
the  said  plea  are  bad  by  way  of  mutual  agree- 
ment between  the  pluntiffs  and  the  defendant, 
inasmuch  as  no  ri^ht  of  action  is  given  to  the 
plaintiffs  at  the  time  of  making  that  agree- 
ment. 5th,  The  defendant  has  stated  no  ac- 
ceptance by  the  plaintiffs  in  satisthctSon  of  the 
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came  of -fletion  in  Ktpeot  of  SSL  6th,  Tho 
,defeadant  has  not  shewn  that  he  offennd  to 
execute  the  mortiTB^e  in  manner  and  form  as 
he  promised  by  the  a^i^eeinent  stated  in  the 
plea,  nor  that  the  plaintiffs  dispensed  with 
such  offer.  7th,  The  a^eement  stated  in  the 
plea  specified  no  certain  method  by  which  the 
plaintiffs  can  obtain  payment  of  the  sum  of 
•  83/.»  as  it  does  not  appear  how  many  mort- 
j^a^es,  prior  to  that  proposed  to  be  fpven  to 
the  tdaindffSy  encumber  the  property  at  Ponty- 
pooi»  or  when  it  may  be  made  available  to  the 
dischaixe  of  defendant's  debt  of  83/.  to  plain- 
tifft ;  or  whether,  upon  default  of  payment  of 
instalments,  plaintiffs  are  remitted  to  their 
orij^nal  ri^ht  of  action.  8th,  By  the  a^rree- 
ment  it  appears  that  the  defendant  was  not  to 
pay  interest  for  3/.  parcel  of  the  said  sum  of 
83/.,  parcel,  &c.  9th,  The  plea  is  bad  for  the 
causes  specified. 

The  Cottri  was  of  opinion  that  the  plea  in 
the  present  case  was  clearly  bad.  It  amounted 
only  to  an  undertaking  to  do  a  particular 
tfain]^.  It  was  indeed  an  attempt  to  plead 
•ecord  without  satisfaetion.  The  judraent  of 
die  Court  must  therefore  be  for  the  phiintiffli. 

Judgment  for  the  plmtifh. -^  j4Ule&  r. 
■PHkyit,  T.  T.  1835.    Bxeheq. 


ANSWERS  TO  QUERIES. 


Eafo  at  9t09(^t];  anir  Catthecattcisis. 

ItBGACT. — PBR^BTUITT.      P.  336. 

The  limitation  to  the  issue  of  C.  D.  is  clearly 
▼Old  for  remoteness,  and  so  is  the  limitation 
f^Tcr  to  the  testator's  dauirhter,^.  F.  See  Cnm- 
6ridire  r.  Rota,  8  Ves.  12.  24.  In  that  case 
personal  property  was  bequeathed  to  j4.  for 
life,  and  after  her*  decease  to  her  children 
when  they  should  attain  the  age  of  27  years, 
and  in  the  event  of  her  having  no  child,  to  the 
persons thereiameiitioiied.  Sir^.  dtrtint,  M.R. 
keld  the  trnsC  for  the  children  to  be  too  remote ; 
and  on  that  account,  both  the  first  limitation, 
and  the  limitation  over,  were  held  to  be  void, 
f  n  the  present  case  the  inference  is,  that  C.  />., 
by  force  of  the  limitation  to  his  issue,  in  analo- 
gy to  the  doctrine  of  estates  tail  in  personalty; 
takes  the  fund  absolutely.  T.  L.  J. 


:aCTT]<BMBNT,*-^0NCBALKO  MORTGAOB. 

P.  352. 

f  have  heard  of  the  recitals  being  referred  to 
for  the  purpose  of  explaining  the  meaning  of 
the  operative  part,  upon  which  of  course  the 
validity  of  the  deed  would  depend,  and  they 
determining  its  validity  or  invalidity, — but 
never  of,  the  deed  being  rendered  void  for 


want  of  recltak;    It  b  very  likdy  that  this 

settlement  is  void  for  want  of  a  subject-matter 
to  be  settled,  as  perhaps  ^.  neglected  to  in- 
foiiii  his  solicitor  of  his  having  renewed  the 
leasc^  as  well  as  of  his  having  mortgaged  it. 
This  seems  roost  likely,  as  the  solicitor  could 
not  see  the  necessity  for  such  renewal,  sup- 
posing the  original  one  to  be  siill  in  existence; 
and  therefore  the  deed  would  settle  a  thing 
which  had  already  perished.  G. 


LSQlCr.-— FBBPBTDITTl     J».  336. 

The  law  against  perpetuities  allows  a  limi. 
tationtobe  made,  extending' as  fhr,  but  no 
further,  than  a  ii/e  or  lives  in  beings  and  twenty^ 
onejearB  ajtefumrds.  The  case  V.  has  put  is 
perfectly  agreeable  to  that  law;  as  according 
to  his  statement  it  wooM  appear  that  all  the 
lives  on  which  the  limitation  is  to  depend 
would  be  in  esse  before  the  limitation  began  to 
operate,  those  whose  ihttiak  are  mentioned  of 
course  being  so  at  present;  and  J,'s  issue 
necessarDy  being  so,  or  in  ventre  sa  mere 
(which  is  the  same  thing  in  kw),  before  his 
decease;  and  that,  therefore,  if  the  limitation 
had  been  extended  till  the  issue  of  y^.'s  issue 
should  attain  their  majority,  it  would  have 
been  no  infringement  of  that  law.  G. 


ffrattkt. 


PLBADIMfi. — UMIFORMfTT    OP   PROOB88    ACT. 
Pi  315. 

In  practice  it  19  a!waps  considered  (hat  a 
defendant  has  the  same  number  of  days  to  de- 
liver any  pleading  after  the  24th  of  Oct.  as  ho 
had  left  to  plead  on  the  10th  of  August.  I  there- 
fore think  that  your  correspondent  should 
either  deliver  his  plea  on  the  24th  of  Oct.  or 
take  out  a  summons  for  time  to  plead  on  the 
23d.  I  am  also  of  opinion,  that  by  the  wonlsp 
"  preceding  pleading"  is  meant,  the  time  to 
appear  after  tne  service  of  the.  writ,  and  also 
uter  a  rule  to  declare — that  is  to  sav,  that  if 
a  defendant  is  served  with  a  writ  on  the  8th  of 
August,  he  hasiiRtll  the  30th  of  Oet.  tir  enter 
hie  appearance^  and  if  same  be  entered  eec. 
HtH.',  I  think  it  would  be' irregidar ;  and  the 
same  applies  to  a  nile  to  declare;    J«  S.  H. 


PARTIAL  TBNOBR.      P.  304. 

A  native  of  tender  in  an  affidavit  of  debt 
(which  IS,  I  sappese,  the  species  of  affidavit 
referred  to  by  G.  B.)  is  unnecessary^  and  haa 
been- so  for  nearly  the  last  twelve  years.  Be- 
sides, the  tender  of  a  smaller  sum  would  not 
disenable  him  from  denying  a  tender  of  the 
larger  sum.  0. 
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Qiieries. 


WIPE'S  D^BT. — ^ARREST.      P.  d04. 

Id  general  a  debt  contracted  by  a  female 
before  marriaofe,  after  that  ceremony  becomes 
that  of  the  husband,  or  that  at  any  rate  it 
would  become  so  in  this  case  $  and  he  can  be 
arrested  at  the  same  time  and  under  the  same 
process  for  debts  incurred  on  separate  occa- 
sions,  but  with  the  same  person;  and  by 
stating  the  real  circumstances  of  the  trans- 
action, he  would  find  all  his  difficulties  re- 
moved {  tiitts : — ''  C.  is  indebted  to  B.  in  the 
sum  of  /.  for  goods  sold  and  delivered  parthr 
to  him  and  panly  to  ^,,  now  j4*  />.«  the  wile 
of  the  said  C,  and  at  their  respective  requests." 

C. 


QUERIES. 


practice. 

CHANGE  OP  NAME. 

If  an  estate  be  given  or  devised  to  an  indi- 
vidual, on  condition  that  he  shall  assume  and 
thenceforth  use  a  certiun  name  (either  that  of 
the  donor  or  testator,  or  any  other) ;  can  he, 
of  his  own  will  and  power,  and  without  the 
authority  of  any  Court  or  officer,  assume  and 
use  the  name,  and  enjoy  the  estate  in  question  ? 


HUSBAND  AND  WIPE. 

j4,  and  B,  have  been  married,  and  resided 
to/i^ether  for  a  number  of  years,  and  have  seve- 
ral children.  Some  months  ago,  B,  (the  wife) 
had  considerable  personal  property  given  her 
by  the  will  of  a  relative,  though  it  is  placed  in 
the  hands  of  trustees,  who  pay  her  the  interest. 
A  few  weeks  ago  the  wife  left  the  husband 
without  any  just  cause,  and  refuses  to  allow 
him  any  part  of  her  income.  j4,  is  noiv  in 
years,  and  unable  to  support  himself.  In  what 
way  is  j4.  to  proceed^  so  as  to  obtain  an  allow- 
ance from  his  wife  ?  J.  P. 


lords'  act.— action  op  debt. 

ji.  was  arrested  on  a  ca,  #a.  for  20/.  It  is 
i^.'s  intention  to  avail  himself  of  the  Lords' 
Act,  which  enacts  that  *'  All  persons  in  exe- 
cution upon  any  judgment  for  any  debt  or  da- 
mages not.  exceeding  20/.,  exclusive  of  costs, 
and  who  shall  have  lain  in  prison  twelve  months, 
shidl,  upon  application  to  his  Majesty's  Courts 
at  Westminster,  to  the  satisfaction  of  such 
Court,  be  forthwith  discharged  out  of  custody 
as  to  such  execution  by  rule  or  order  of  Court." 
Will  not  the  one  shilling  damages  (it  being  an 
action  of  debt)  prevent  the  operation  of  the  sta- 
tute, and  be  sufficient  to  oppose  his  discharge  ? 


PINE   AND   RBCOVBRT  ACT. 

The  82d  section  of  the  Fine  and  Recovery 
Act  enacts,  that  "  Any  person  appointed 
commissioner  for  any  particular  county,  &c. 
shall  be  competent  to  take  the  acknowledg. 
ment  of  any  married  woman,  wheraoever  she 
may  reside,  and  wheretaetfer  the  lands  or 
mone^  in  respect  of  which  the  acknowledg. 
ment  is  to  be  taken  may  be."  The  officer  of 
the  Common  Pleas  refuses  to  file  the  certifi- 
cate, &c.  on  account  that  the  commisinonen 
who  ^gned  the  acknowledgment  resided  ia 
two  different  counties ;  is  such  to  be  the  esta- 
blished  practice  of  the  Court }  J. 


PEW  RENTS — CHURCHWARDENS. 

An  important  question  appears  to  haTC  heea 
put  to  an  archdeacon  on  his  visitation  at  Go- 
ventrv,  by  a  c)iurchwarden  elect,  which  was, 
"  Whether  a  parishioner  paying  church  or 
vicar  rates,  could  demand  to  be  furnished  with 
a  seat  in  the  church  without  paying  rent  finr  it? 
The  archdeacon's  answer  was  in  the  affirma- 
tive. The  question  was  put  again  and  ania 
in  various  forms,  and  the  answer  was,  "  Tkat 
every  parishioner  was  entitled  to  a  seat,  and 
that  the  churchwardens  had  no  legal  power 
to  charge  even  the  amount  of  one  farthing  for 
it  to  them."  It  was  urged  that  it  was  regu- 
larly done,  and  the  difficulty  of  keeping  oraer 
without  was  pointed  out ;  to  which  the  aidi- 
deacon  replied,  "  he  was  aware  of  all  tha^ 
but  still  there  was  no  law  to  justify  a  money 
charge."  It  was  then  asked  how  were  cer- 
tain expenses  to  be  met ;  the  answer  was,  by 
"  church  rates."  WUl  any  of  your  numerous 
correspondents  inform  me  if  such  be  a  correct 
state  of  the  law  ?  and  a  reference  to  cases  wffl 
oblige.  J. 


lain  0f  lanTriorlr  anlr  Cetuctit* 

UNDERTENANT. — DISTRESS. 

^,  lets  a  house  to  ^. ;  B.  underlets  part  of 
the  same  to  €.,  an  attorney,  for  his  offices; 
B.  absconds  the  evening  before  the  rent  be- 
comes due,  without  leaving  any  effects  on  the 
E remises,  and,  of  course,  being  in  arrear  ia 
IS  rent.  C,  to  avoid  a  distress,  removes  his 
goods  on  the  quarter-day  the  rent  becomes 
due ;  can  the  landlord  follow  and  distrain  C's 
goods  ?  How  far  are  the  books  of  a  scholar 
and  the  articles  of  an  attorney's  office^  privi- 
leged from  distress?  J. 


Srtir  Utaal  0hwv\i^tv. 
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PorUnety  et  nescire  malam  est,  agitamuit." 
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LORD  BACON. 

Althoogb  the  principal  events  in  the  Life 
of  Lord  fiaccHi,  and  the  excellence  of  his 
Works,  are  well  known  to  lawyers  in  ge- 
neral, we  deem  it  important  to  enrich  our 
series  of  Memoirs  widi  this  distinguished 
onuimeat  of  the  profession.  We  shall 
•oocisely  state  the  incidents  of  his  career, 
md  notice  his  character  and  writings. 
.  Francis  Bacon  was  horn  on  the  22d  of 
January  1560-1,  at  York  House  in  the 
Strand.  He  was  the  youngest  son  of  Lord 
Keeper  Bacon.  He  attracted  the  atten- 
tion, when  he  was  very  young,  of  Queen 
£lizabeth,  who  put  questions  to  him,  and 
qalled  him  her  young  Lord  Keeper.  Being 
i^sked  hy  the  Queen  how  old  he  was,  he 
answered,  "  two  years  younger  than  your 
Majesty's  happy  reign." 

He  is  said  to  have  left  his  companions, 
irhilst  playing  in  St.  James's  Park,  to  dis- 
cover the  cause  of  a  singular  echo.  As  a 
chOd,  he  was  delicate,  and  acutely  sensible ; 
boft  made*  so  much  progress  in  Us  studies, 
that  at  the  age  of  thirteen  (on  the  10th  of 
Jjine,  1573)  he  was  entered  of  Trinity  Col- 
l»g^»  Cambridge.  Here  he  remained  three 
ymn,  and  then  went  to  reside  at  Parb  with 
Sir  Amyas  I^ulett,  the  English  ambassador. 
From  thence  he  travelled  the  French  Pro- 
vinces. 

He  invented,  whilst  abroad,  a  new  sys- 
tem of  cyphers,  and  actively  engaged  in 
examining  the  phenomena  of  nature,  and 
p^culariy  of  sound.  He  it  was  who  first 
suggested  the  Ear-trumpet,  which  he  then 
i^ned  the  "  Ear-spectacle." 

NO.  ccxciii. 


In  Feb.  1578-9,  Sir  Nicholas  E aeon  died, 
and  his  distinguished  son  returned  to  Eng- 
land. He  was  then  only  about  eighteen, 
and  sought  the  assistance  of  his  uncle,  Lord 
Burlei^,  to  procure  employment  at  Court. 
Happily  he  ^d  not  succeed,  and  in  1580, 
entered  upon  the  study  of  the  law  at  Gray's 
Inn.  He  took  great  delight  in  the  garden* 
substituting  new  plants  for  those  that  de- 
cayed. 

In  due  time  he  was  admitted  within  the 
Bar ;  and  in  rapid  succession  called  to  the 
Bench,  nominated  a  Recorder,  and  appointed 
her  Majesty's  Counsel  Extraordinary — a 
grace  scarcely  known  before. 

In  1592  Bacon  was  returned  as  one  of 
the  Knights  for  Middlesex,  and  spoke  early 
in  the  Sessions  in  favor  of  a  reform  in  the 
Law.  He  said,  "  that  which  these  honor- 
able persons  have  spoken  of  their  experi- 
ence, may  it  please  you  to  give  me  leave 
likewise  to  deliver  of  my  common  know-* 
ledge.  The  cause  of  assembling  all  parlia- 
ments hath  been  hitherto  for  laws  or  mo- 
nies; the  one  being  the  sinews  of  peace, 
the  other  of  war.  To  one  I  am  not  privy; 
but  the  otLer  I  should  know.  I  did  take 
great  contentment  in  her  Majesty's  speech 
the  other  day,  delivered  by  the  Lord  Keeper, 
for  that  it  was  a  thing  not  to  be  done  sud- 
denly or  at  one  parliament,  nor  scarce  a  year 
would  suffice  to  purge  the  statute  book,  nor 
lessen  it,  the  volumes  of  law  being  so  many 
in  number,  that  neither  common  people  can 
half  practise  them,  nor  lawyers  sufficicntiy 
understand  them,  than  the  which  nothing 
would  tend  more  to  the  praise  of  her  majes- 
ty. The  Romans,  they  appointed  ten  men, 
who  were  to  collect  or  recall  all  former  laws, 
and  to  set  forth  those  twelve  tables,  so  much 
of  all  men  commended.  The  Athenians 
2£ 
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likewise  appointed  six  for  that  purpose ;  and 
Lewis  IX,  King  of  France,  did  the  like  in 
reforming  his  ikws."  Bacon  also  distin- 
guished himself  by  opposing  the  immediate 
payment  of  a  double  subsidy,  to  which  the 
House  had  assented,  alleging  that  "  the 
poor  man*s  rent  is  such  as  they  are  not  able 
to  yield  it,  and  that  the  gentlemen  must  sell 
their  plate,  and  farmers  their  brass  pots,  ere 
this  will  be  paid.  We  are  here  to  search  the 
wounds  of  the  realm,  and  not  to  skin  them 
(iver/' 

Although  this  freedom  of  speech  was  dis* 
pleasing  to  the  Court,  Bacon  continued  to 
take  an  active  part  in  debate,  and  acquired 
eminent  reputation  as  a  speaker.  Ben  Jon- 
son  says,  "  There  happened  in  my  time  one 
noble  speaker,  who  was  full  of  gravity  in 
his  spealdng ;  his  language,  where  he  could 
spare  or  pass  by  a  jest,  was  nobly  censorious. 
No  man  ever  spake  more  neatly,  more  press- 
ly,  more  weightily,  or  suffered  less  emptiness, 
less  idleness,  in  what  he  uttered :  no  member 
of  his  speech  but  consisted  of  its  own  graces. 
Hishearerscouldnot  cough  or  lookasidefrom 
him  without  loss :  he  commanded  when  he 
spoke,  and  had  his  judges  angry  and  pleased 
at  his  devotion.  No  man  had  their  affec- 
tions more  in  his  power :  the  fear  of  every 
xnan  that  heard  him  was  lest  he  should  make 
xoa.  end." 

The  speech  regarding  the  subsidy,  and  an 
opinion  that  Bacon  was  rather  a  man  of  wit 
and  knowledge  than  a  profound  lawyer,  re- 
tarded his  advancement ;  so  that  when  the 
office  of  Solicitor  General  became  vacant, 
his  friend^  Lord  Essex,  was  unable  to  pro- 
cure the  appointment  for  him,  i^thpugh 
Bacon  said,  "  her  Majesty  had  by  set  speech 
more  than  once  assured  him  of  her  intention 
jto  call  him  to  her  service,  which  he  could 
not  understand  but  of  the  place  he  had  been 
named  to."  Feeling  himself  aggrieved  by 
this  treatment,  he  signified  his  intention  to 
some  of  his  friends  of  leaving  England,  of 
which  the  Qucfen  hearing,  declared  with  an 
oath  that  if  he  continued  in  this  manner,  she 
would  seek  all  England  for  a  Solicitor  ra- 
ther than  take  him. 

The  University  of  Cambridge  about  this 
time  (July  1594),  conferred  on  him  tiie  de- 
gree of  Master  of  Arts,  and  he  noyr  medi- 
tated retiring  to  Cambridge,  there  to  spend 
his  life  in  study  and  contemplation.  "  I 
will,"  said  he,  "  sell  the  inheritance  that  I 
have,  and  purchase  some  lease  of  quick  re- 
venue, or  some  office  of  gain  that  shall  be 
executed  by  deputy,  and  so  give  overall  care 
of  service,  and  become  some  sorry  book- 
maker, or  a  true  pioneer  in  that  mine  of 
truth  which  lay  so  deep/' 


His  noble  friend.  Lord  Essex,  in  vetmni» 
as  he  said,  for  Bacon's  having  "  ^ent  his 
time  and  thoughts  in  his  matters,'*  bestowed 
on  him  a  piece  of  land,  with  such  expres- 
sions of  regard  that  Bacon  was  induced  to 
accept  it,  and  abandoning  his  second  inten- 
tion of  retirement,  applied  himself  with  re- 
newed ardour  to  his  professional  pursmts* 
and  soon  afterwards  composed  his  Treatise 
on  the  Elements  of  the  Common  Law,  ia 
which  tihe  generalizing  and  phikwoplucal 
character  of  his  mind  is  in  a  considenible 
degree  displayed ;  "but  the  subject  was  too 
technical  to  admit  of  the  unfol(Ung  of  those 
brilliant  qualities  of  the  intellect  by  which 
his  princtpel  works  are  distinguished.  The 
plan  of  the  work,  however,  is  admirable,  and 
the  prefEUse  a  master-piece  of  composition. 

A  volume  of  his  Essays— the  most  po- 
pular of  hju)  works,  because  the  best  adapted 
to  die  general  mind — was    published    in 

1597.  These  he  considered  as  the  recre- 
ations of  his  other  studies.  Soon  after  the 
time  of  this  publication,  he  sought  the  rich 
Lady  Hatton  in  marriage;  but  as  it  a{H 
peared  afterwards,  was  fortunately  unsuc- 
cessful; £cxr  she  rejected  him,  and  accepted 
his  eminent  rival.  Sir  Edward  Coke,  whose 
life  her  temper  greatiy  embittered. 

An  incident  is  related  of  Bacon  in  Sept. 

1598,  which  shews  that  his  suoeess  in  the 
profession  had  not  yet  been  suffident  to- 
secure  him  from  pecuniary  difficulty.  About 
five  years  before  the  death  of  Elizabeth,  one 
Sympson,  a  goldsmith,  living  in  Lombaid 
Street,  a  man  noted  much  for  extremities . 
and  stoutness  upoa  his  purse,  arrested  Bfr* 
con  whilst  returning  from  the  Towcer  on  the 
Queen's  business,  for  a  debt  of  3001.,  and 
but  for  the  intervention  of  Sheriff  Mtne, 
who  recommended  him  to  a  handsomo 
house  in  Coleman  Street,  he  would  imme- 
diately have  been  carried  to  prison.  Froia 
the  letters  which  Bacon  wrote  whilst  in 
custody,  it  appears  that  the  goldsmith  had 
treated  him  with  cruel  harshnewt. 

In  1600,  he  was  appointed  Doottle 
Reader,  and  delivered  his  celebrated  jiead- 
ing  on  the  Statute  of  Uses,  wluch  Mr. 
Hargrave  (a  competent  authority)  consi- 
dered as  very  profound,  showing  that  the 
author  had  the  clearest  conceptkm  of  this 
most  abstruse  part  of  the  Uiw. 

His  difficulties  continued  even  till  tiie 
death  of  Elizabeth.  She  had  gianted  Um. 
the  reversion  of  the  registership  of  the  Star 
Chamber ;  but  this,  as  he  said,  "  19ce  an- 
other man's  ground  reaching  upon  hia  house, 
might  mend  his  prospect,  but  did  not  fiU 
his  bam."     He  was  obliged  thenfeie  ti» 
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fldl  put  of  his  manor  of  Oorhambury*  near 
8t.  Albans*  to  relieve  his  immediate  neces- 
•ities. 

On  the  2d  of  Jnly  1603,  Bacon  was 
knighted  at  Whitehall — an  honor  which  it 
appears  was  then  held  in  light  estimation, 
Kmg  James,  on  his  accession,  having  be- 
stowed the  title  too  indiscriminately.  In 
the  following  year,  he  was  zetamed  to 
pariiament  for  St.  Albans  and  Ipswich,  and 
sat  for  the  latter  borough.  He  had  for- 
merly remarked,  that  parliament  assembled 
only  to  make  laws  and  grant  monies ;  he 
now  found  it  had  met  to  redress  grievances. 
Wflrdship,  monopolies,  and  purveyance, 
were  particularly  condemned,  committees 
of  inquiry  were  appointed,  and  Bacon  was 
entrusted  with  the  petition  to  the  King 
against  porveyors. 

In  1604,  Bacon  was  appointed  counsel 
learned  extraordinary  to  the  King,  an  office 
which  he  had  held  under  Elizabeth,  with  a 
salary  of  40/.  a  year ;  and  by  another  pa- 
tent, he  received  a  pension  of  60/.  a  year, 
for  special  services  rendered  to  the  King 
before  lus  accession. 

The  following  note,  from  Mr.  Martin's 
**  Character  of  Lord  Bacon,'^  is  interesting 
on  this  professional  subject : 

**  In  ^e  diird  volume  of  bis  Commentaries, 
Sir  William  Black«tone  observes,  that  '  the 
first  King's  Counsel,  under  the  degree  of  Ser- 
jeant, was  Sir  Francis  Bacon,  who  was  made 
so,  henoru  causa,  without  patent  or  fee  ;  so 
that  the  first  of  the  modern  order,  who  are  now 
the  sWom  servants  of  the  crown,  with  a  stand- 
ioj^  sALAiir,  seems  to  have  been  Sir  Francis 
North.*  For  the  first  position  reference  is 
made  to  Bacon's  own  letter ;  for  the  second, 
Co  Roger  North's  Life  of  the  Lord  Keeper.  It 
is  surprising  that  not  one  of  the  numerous 
editors  of  the  Commentaries  has  ever  animad- 
verted on  tlie  erroneous  statement  in  this  pas- 
sage. Prom  the  whole  tenor  of  it,  and  especi- 
ally from  the  manner  in  which  the  words 
•  wUhwi/ete  and  *  ufiih  saitirp'  are  used— 
evidently  placed  in  opposition  to  each  other — 
it  is  pliuu'  that  the  illustrious  Commentator  de- 
seed to  convey  to  his  readers  the  impression 
that  Bacon  was  the/r«l  King's  Counsel  under 
the  degree  of  Serjeant  who  did  not  receive  a 
fee  or  salary,  and  that  North  was  the  first 
King's  Counsel,  under  the  degree  of  Serjeant, 
^ho  did  reeehe  a  salary. 

"  1.  It  is  to  he  observed,  that  the  only  an- 
thority  for  the  assertion  that  Bacon  was  the 
first  King's  Counsel  under  the  degree  of  Ser- 
jeant,  etc.,  is  the  scholastic  expression  '  indi- 
viduuni  vagum,'  used  in  the  passive  which  we 
shall  prcsentlv  cite ;  but  surely  this  of  itself  is 
of  Itttte  weignt,  especially  when  we  find  Lord 
Bacon's  own  chaplain.  Dr.  Rawley,  asserting 
that  the  appointment  was  '  a  grace,  if  I  err  not, 
scitret  known  before.' 


''  2.  If  Sir  William  Blackstone  means  (as  be 
evidently  does)  that  Bacon  did  not  receive  any 
fee  or  salary,  as  counsel  extraordinary,  then  he 
is  most  certainly  mntAken;  for,  hi  Rymer's 
FoBdera,  vol.  xvi.  p.  596,  there  is  a  copy  of  the 
letters  patent  which  tettle  upon  Bacon,  ai 
counsel  extraordmary,  a  salary  or  fiee  of  forty 
pounds  a  vear.  He  appears  not  to  have  been 
aware  of  this  patent,  and  solely  relied  upon  the 
following  passage  in  one  of  Bacon's  letters  to 
the  King : — *  Yon  formed  me  of  the  learned 
counsel  extraordinary,  without  patent  or  fee# 
a  kind  oUndimduum  vatfum.' — (Bacon's  Works, 
vol.  xii.  p.  402.)  It  might,  with  some  plausi« 
bility,  be  argued,  that,  in  this  passage,  Bacon 
means  to  say,  that  the  King  did  not  put  him  ta 
the  estpease  of  a  patent  or  fee — not  that  he 
ffraciouslv  abstained  from  settling  a  salary  upon 
him— he  being,  in  fiict,  at  that  time  (and,  hi- 
deed,  always,)  much  in  need  of  money.  Bacon, 
however,  as  already  observed  in  the  text,  and 
as  appears  from  a  recital  in  the  patent  itself,' 
had  Iieen  previously  appointed  to  the  office  of 
counsel  extraordinary  by  King  James,  in  the 
same  way  as  in  the  previous  reign,  by  Quc^n 
Elisabeth,  r.  e»  viithout  patent  and  without  fee; 
and  we  entertain  not  the  slightest  doubt  Uiat, 
in  the  paragraph  just  cited,  Bacon  refers  to 
this  antecedent  appointment. 

**  3.  The  circumstances  of  North's  appoint- 
ment are  rather  interestinj^.  He  was  made 
*  one  of  the  Kin^s  counsel  extraordinary,'  in 
consequence  of  his  having  greatly  distinguished 
himselT,  as  counsel  for  the  crown,  in  the  cele- 
brated case  of  the  six  members,  then  before 
the  House  of  Peers  on  a  writ  of  error.  This 
important  duty  was  imposed  upon  him  by  his 
cousin,  the  Attorney-General,  who  could  not 
himself  argue  for  the  Kmg,  as  he  was  an  as* 
sistant  in  the  House  of  I^rds,  nor  could  he 
prevail  on  any  of  the  serieants,  or  other  emU 
nent  practitioners,  to  do  it  i  '  for  they  said  it 
was  against  the  commons  of  England,  and  they 
dare  not  undertake  it.'  *  This  action,  and  its 
consequences,'  says  his  most  interesting  bio- 
grapher, '  had  the  effect  of  a  trumpet  to  his 
fame,  for  the  King  had  no  counsel  at  law  then, 
except  serieants.'  The  benchers  of  the  Middle 
Temple,  alleging  Nortii's  youth,  refused  to  call 
him  up  to  the  bench ;  but  for  this  slight,  says 
Roger  North, '  the  very  next  dav,  in  Westmin- 
ster Hall,  when  any  of  the  bencners  appeared 
at  the  courts,  they  received  reprimands  from 
the  Judj^es  for  their  insolence,  as  if  a  person 
whom  his  Majesty  had  thought  fit  to  ma&e  one 
of  his  counsel  extraordinary  was  not  worthy  to 
come  into  their  company;  and  so  dismissed 
them  unheard,  with  declaration  that  until  they 
had  done  their  duty,  in  calling  Mr.  North  Co 
their  bench,  they  must  not  expect  to  be  heard 
as  counsel  in  his  Majesty's  courts.  This  was 
English,  and  that  evening  they  conformed,  and 
so  were  reinstated.' — North's  Lives,  voL  i.  pp. 
64,  69.  It  appears  from  the  books  of  the 
Middle  Temple  that  North  was  called  to  the 
bench  on  the  5th  of  Jane,  1686. 

*'  The  epithet '  extraordinary'  is  applied  to 
the  King's  Counsel  in  order  to  distinguish  them 
from  the  Attorney  Bind  Solicitor-General,  tvho 
2b2 
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Are  the  re^lar  counsel  of  the  crown  ;  And  it 
was  thus  that  Bacon  was  described  both  by 
Elizabeth  and  James.  We  may  add  to  this  «I- 
;re«idy  extended  note,  that  there  is  this  differ- 
ence between  King's  Counsel  and  barristers 
>¥ith  patents  of  precedence : — the  former  have 
atandinj?  salaries^  and  cannot*  without  license, 
plead  against  the  crown ;  the  latter  receive  no 
salaries,  and  are  not  sworn,  and,  therefore, 
may  so  plead." — Noie$^  pp.  315-^19. 

»  in  1 603  Bacon  published  his  treatise  on 
the  PiPoficiency  and  Advancement  of  Learn- 
ing, and  in  1 606  his  Considerations  touch- 
ing the  Plantations  in  Ireland.  Under 
paeon's  advice^  aided  by  Sir  Arthur  Chi- 
chester, the  territories  of  Ulster,  which  had 
escheated  to  the  crown,  were  effectually 
colonized,  and,  from  being  the  most  bar- 
barous, became  the  best  cultivated  of  the 
Irish  provinces. 

During  the  reign  of  Elizabeth,  her  preju- 
dices, the  opposition  of  her  ministers,  and 
the  enmity  of  Coke,  had  excluded  Bacon 
from  promotion;  but  these  impediments 
ceased  on  the  accession  of  James.  Coke 
being  made  Chief  Justice  of  the  Common 
Pleas,  Bacon  was  appointed  Solicitor  Gene- 
ral, on  the  25th  June,  1 607.  In  one  of  his 
letters,  he  says,  "  I  am  not  ignorant  how 
mean  a  thing  I  stand  for,  in  desiring  to 
come  into  the  Solicitor's  place,  for  I  know 
weU  it  is  not  the  thing  it  hath  been,  time 
having  wrought  an  alteration  both  in  the 
profession  and  in  that  special  place.  Yet, 
because  I  think  it  will  increase  my  practice, 
and  because  I  have  been  voiced  to  it,  I  would 
be  glad  it  were  done."  And,  in  another 
letter,  he  repeats,  "  I  would  be  glad  now, 
at  last,  to  be  Solicitor,  chiefly  because  I 
think  it  will  increase  my  practice,  wherein, 
God  blessing  me  a  few  years,  I  may  mend 
my  state,  and  so  after  all  fall  to  my  studies 
and  eajie,  whereof  one  is  requisite  for  my 
body,  and  the  other  serveth  for  my  mind." 
.  About  1609  Bacon  published  his  "  Wis- 
dom of  the  Ancients."  In  the  next  year  he 
was  appointed  one  of  the  Judges  of  the 
Knight-Marshall's  Court.  In  1613  he  was 
promoted  to  the  office  of  Attorney  General, 
a/id  in  June  1616  sworn  one  of  the  King's 
Privy  Council.  While  Attorney  General  he 
endeavoured  to  put  an  end  to  private  duels, 
-which  were  very  prevalent  at  that  time.  He 
proposed  to  the  King  a  plan  for  reducing 
and  recompiling  the  laws  of  England,  of 
which  he  said,  "  I  hold  them  wise,  just  and 
moderate ;  they  give  to  GKxi—they  give  to 
Ceesar— *they  give  to  the  subject  -wlwit  ap- 
pertaineth.  It  is  true  (he  added)  they 
are  as  mixt  as  our  language,  compounded 
of  British,  Roman,  Saxon,  Danish,  and  Nor- 
iiian  customs  \  and  surely  as  our  language  is 


thereby  so  much  the  richer,  so  our  lavs  ase^ 
likewise,  by  that  mixture,  the  more  com* 
plete.  I  luive  commended  them  for  the 
matter,  but  they  ask  much  amendment  for 
the /orm,  which  to  reduce  and  perfect  I 
hold  to  be  one  of  the  greatest  dowries  that 
can  be  conferred  upon  this  kingdom."  He 
commences  by  noticing  the  objections  which 
might  be  urged  to  his  proposal : 

"  It  may  be  objected,  he  observes,  that  it  ia 
a  thing  needless;  that  the  law,  as  it  now  stands, 
is  in  good  estate,  comparable  to  any  foreign 
law ;  and  that  it  is  not  possible  for  the  wit  of 
man,  in  respect  of  the  frailty  thereof,  to  pro- 
vide against  the  incertainties,  or  evasions,  or 
omissions  of  law.  '  For  the  comparison  with 
foreij^n  laws,  it  is  in  vain,'  says  Bacon,  *to 
speak  of  it,  for  men  will  never  agree  about  it. 
Our  lawyers  will  maintain  for  our  municipal 
laws:  cirilians,  scholars,  travellers,  will  be 
of  the  other  opinion.'  But  certain  it  is,  be 
adds,  that  our  laws  are  subject  to  great  uncer- 
tainties, variety  of  opinion,  delays,  and  evasions. 

"Again,  it  is  saia,  that  labour  would  be  bet- 
ter bestowed  in  bringing  the  common  law  to  a 
text-law,  as  the  statutes  are,  and  setting  both 
of  them  down  in  method  and  by  titles ;  in 
other  words,  in  framing  a  Code.  '  It  is  too 
long  a  business  to  debate,'  replies  Bacon, 
'  whether  lex  tcripta,  aut  mm  scripia,  a  text- 
law,  or  customs  well  registered,  with  received 
and  approved  grounds  and  maxims,  and  acts 
and  resolutions  judicial,  from  time  to  lime 
duly  entered  and  reported,  be  the  better  form 
of  aeclaring  and  authorizing  laws.  Customs 
are  laws  written  in  living  tables.  In  all  sci- 
ence^, they  are  the  soundest  that  keep  close  to 
particulars;  and  sure  I  am,  there  are  more 
doubts  rise  upon  our  statutes,  which  are  a 
text-luw,  than  upon  the  common  law,  which 
is  no  text-law.' 

''Again,  it  is  objected,  that  it  will  turn  the 
judges,  counsellors,  and  students  to  school 
again,  and  impose  upon  all  lawyers  a  new 
charge  for  books  of  law.  *  For  tne  former  of 
these,  touching  the  new  labour,  it  is  true,'  says 
Bacon, '  that  it  would  follow,  if  the  law  were 
new  molded  into  a  text-law;  for  then  men 
must  be  new  to  begin,  and  that  is  one  of  the . 
reasons  for  which  1  disallow  that  course.  But, 
in  the  way  that  I  shall  now  propound,  the  en- 
tire body  and  substance  of  law  shall  remain, 
only  discharged  of  idle  and  unprofitable  or 
hurtful  matter ;  and  illustrated  by  order  and 
other  helps,  towards  the  better  understanding 
of  it,  and  judgment  thereof.  For  the  latter, 
touching  the  new  charge,  it  is  not  worthy  the 
speaking  of  in  a  matter  of  so  high  importance; 
it  might  have  been  used  of  the  new  translation 
of  the  Bible,  and  such  like  works.  Books 
must  follow  sciences,  and  not  sciences  books.' 

He  then  states  his  plan  of  refoimu  Firsts 

the  digest,  or  recompiling  the  common  laws. 

1 .  Thecompilingofabooki>ey4;i%¥i/a/i^«» 

furis,    2.  The  reducing  or  perfecting  of  the 

I  course  or  corps  of  the  common  laws.  3.  The 
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eompodng  of  ctirtaia  introductive  and  auxl- 
-liary  boolra,  toacbiiig  the  study  of  the  hiws. 
Secondly,  the  reforming  and  recompiling  of 
the  statute  law — tbward^  which  he  proposed 
that  all  obsolete  acts  should  be  expunged 
from  the  Statute  Book,  the  grievousness  of 
the  penalty  in  many  of  them  mitigated;  and, 
lastly,  that  all  concurrent  statute  sshould  be 
reduced  to  one  clear  and  uniform  law. 

It  is  singular  that  Bacon,  upwards  of  two 
centuries  ago,  thus  anticipated  a  great  part 
of  the  reformation  of  the  law  which  it  has 
been  the  business  of  the  present  age  to  carry 
into  effect.  It  is  also  remarkable,  in  refer- 
ence to  the  great  questions  of  our  own  time, 
that  he  also  projected  the  best  mode  of  re- 
medjring  the  abuses  and  settling  the  contro- 
versies of  the  Church.  He  published  two 
Tracts  on  this  important  subject,  which  it 
may  be  wise  hi  those  whom  it  concerns 
diligently  to  consider. 

On  the  7th  of  March,  1617,  he  was  ap- 
pointed Lord  Keeper  of  the  Great  Seal,  and 
was  enabled,  on  the  8th  of  June,  to  write 
thus  satisfactorily  of  his  judicial  labours: 
*•  I  hare  made  even  with  the  business  of  the 
Idngdom  for  common  justice ;  hot  one  cause 
unheard ;  the  lawyers  drawn  dry  of  all  the 
motions  they  were  to  make ;  not  one  peti- 
tion xmanswered.  And  this,  I  think,  could 
not  be  said  in  our  age  before.  This  I  speak 
not  oat  of  ostentation,  but  out  of  gladness, 
when  I  have  done  my*  duty.  I  know  men 
think  I  cannot  continue  if  I  should  thus  op- 
press myself  with  business ;  but  that  ac- 
count is  made.  Tfie  duties  of  life  are  more 
than  life ;  and  if  I  die  now  I  shall  die  before 
the  world  be  weary  of  me,  which,  in  these 
times,  is  somewhat  rare." 

In  the  same  year  he  promulgated  a  series 
of  ordinances  for  the  more  regular  and  per- 
fect administration  of  justice  in  Chancery ; 
and,  by  a  patent  from  the  King,  constituted 
two  law  reporters,  with  an  annual  salary  of 
100/.  a-year  each.  It  was  required  that  the 
reports  should  be  reviewed  by  the  Judges 
before  publication. 

In  1618  he  was  made  Lord  Chancellor, 
created  Baron  of  Yerulam,  and  afterwards 
Viscount  St.  Alban.  He  attained  his  60th 
year  on  the  22d  Jan.,  1620  ;  and  in  October 
io  that  year  published  his  Novum  Organum. 

We  must  reserve  the  narrative  of  the  re- 
mainder of  his  life,  and  the  account  of  his 
writings  and  character,  for  another  Number. 

We  are  indebted  almost  entirely  for  the 
materials  of  this  sketch  to  "  The  Character 
of  Loifd'Bacon,  Ms  Life  and  Works,"  by 
•Pho.  Martin,  Esq.,  Barrister  at  Law,— an 
excellent  book. 
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To  this  day  the  public  at  larcfehave  very  ill- 
definite  notions  us  to  the  real  meaning  of  oar 
technical  term  *'  Equity  ;*'  and  at  the  time 
when  Lord  Clarendon  took  his  seat  as*  liord 
Chancellor,  even  the  most  learned  part  of  tb^ 
legal  profession  did  not  rei^ard  it  as  reducitvle 
to  fixed  rules,  as  a  real  science.  The  Cliatf- 
cellors  of  previous  reigns  often  felt  themselves 
bound  by  precedent ;  and  during  the  Commonr- 
wealth,  the  judgments  of  the  Commissioners 
who  held  the  republican  great  seal,  usually 
commence  with  a  recital  of  the  precedi»nts 
having  been  read.  As  late  as  1672,  Sir  Mat- 
thew Hale  said,  '*  A  little  law,  a  good  tongue; 
and  a  good  memtiry,  would  lit  any  man  for  th& 
Chancery."  Lord  Clarendon,^  however,  evi^ 
dcntly  did  not  think  a  little  law  sufficient,  for 
we  continually  find  him  assisted  in  his  jadicial 
office  by  the  other  judges.  Sometimes  Sir 
Harbottle  Grimston,  the  Master  of  the  Rolls; 
sometimes  one  or  two  of  the  Chief  Justices, 
sometimes  one  of  the  Chief  Justices,  the  Chief 
Baron,  and  a  Puisne  Judge,  sat  with  him :  in 
important  cases  he  seldom  took- upon  himself 
to  decide  without  assistance. 

The  principles  of  Chancery  law  were  so  little 
establiiihed,  that  notwithstanding  all  this  Cau- 
tion  many  cases  were  decided  upon  erroneous 
principles.  In  Michaelmas  term  of  the  first 
vear  ot  the  restoration,  12  Car.  2,  a  case  came 
before  the  Court,  as  to  whether  the  heir  or  the 
personal  representative  of  a  mortgagee  wa&. 
entitled  to  receive  the  payment  of  the  mort-' 

fage  money.  In  the  case  of  St,  John  v.  GraO- 
am,  decided  in  the  1  Ith  year  of  Cliarles  1; 
it  seems  to  have  been  held  by  the  Lord  Ket^per, 
that  the  money  being. reserved  payable  to  the 
heirs  or  assigns  of  the  mortgagee,  the  heir, 
and  not  the  executor,  ought  to  have  it.  hi' 
the  case  which  now  came  before  the  Court 
Cfilleg  v.  Egerton),  Lord  Clarendon,  who  waa^ 
assisted  by  Sir  Orlando  Bridgman,  was  of 
opinion,  that  forasmuch  as  a  defect  of  assets- 
in  the  hands  of  the  personal  representatives^ 
was  not  proved,  the  heir  of  the  mortgagee^ 
ought  to  have  the  money  paid  for  redemption. 
In  a  subsequent  case,  on  the  authority  of  the' 
above,  the  Master  of  the  Rolls  held  that  the^ 
mortgage  money  belonged  to  the  heir.  Sir^ 
Heneage  Finch,  created  Lord  Nottingham  (of 
whom  the  fine  eulogium  of  Sir  W.  Bkckstone^ 
3  Com.  55,  will  be  remembered),  afterwards ' 
placed  the  point  on  its  right  footing;  and  the* 
student  will  find  his  arguments  in  Thornhrough\ 
v.  Baker,  1  Cha.  Ca.  285,  ^vell  worthy  his  at-* 
tention.  It  has  (says  Mr.  Butler,  in  Oo^  Lit. 
208  a,  n.  1)  long  been  settled  in  equity,  that 
mortgage  money  is  to  be  paid,  not  to  the  heir,  * 
but  to  the  executor :  and  this  holds,,  though 
the  mortgage  be  in  fee;  though  the  condition 
be  for  payment  to  the  mortgagee,  his  heirs  or 
executors  $  though  there  be  no  want  of  assets ; 
though  there  be  no  bond  given  or  covenant' 
entered  into  by  the  mortgagor,  for  payment  of 
the  money;  and»  whether  the  mortgage 'be- 
2  B  3 
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Ibrfdted  or  not,  at  the  death  of  the  mortgagee; 
for  equity  considers  a  mortgage  as  part  of  the 
mortgagee's  personalty.  In  equity,  the  lands 
are  only  considered  as  a  pledge  or  security  for 
tl^e  money  lent,  and  the  money  is  the  priaci^ 
pal,  if  not  the  sole  object. 

The  courts  of  law  construed  powers  strictly, 
and  rec|uired  in  the  execution  of  them,  that 
every  circumstance  prescribed  should  be  com- 
pKed  with  {  but  the  courts  of  equity  have  as- 
iumed  a  jurisdiction  in  matters  of  this  kind, 
and  have  relieved  against  the  conseqoeaces  of 
>  defective  execution  of  a  power,  not  only  in 
cases  of  fraud  and  accident,  but  also  where 
there  is  a  meritorious  consideration  in  the  ap- 
pointer.  One  of  the  earliest  reported  instanced 
of  the  Court  of  Chancery  affording  this  relief 
occurred  in  this  year.  In  the  case  of  Poilard 
▼.  Grsemrilie,  I  Cba.  Rep.  98,  it  appeared  that 
tha  defendant  having  a  power  to  make  leases 
for  twenty-one  years  in  possession,  had  made 
a  lease  to  commence  in  /ttiuro,  in  trust  for 
payment  of  debU;  and  had  afterwards  object- 
ed to  the  lease,  that  the  power  had  not  been 
Esrjv  executed.  It  was  decided  bv  the 
Chancellor,  with  the  assistance  of  the 
er  of  the  Rolb,  one  of  the  Chief  Justices, 
wid  one  of  the  Puisne  Judges,  that  although 
the  power  was  not  strictly  pursued,  yet  being 
in  Iriist  to  pay  the  debts  of  the  party  exercising 
i^  equity  would  consider  it  to  amount  to  a 
good  declaration  of  the  power. 

The  question,  whether  a  term  of  years  could 
be  settled  in  tail,  was  twice  brought  before 
the  Cpurt  of  Chancery  about  this  time  (^p- 
prm  Y,  Fhwer^  and  Kionpeuon  v.  IXrev),  and 
of  course  decided  in  the  negative. 

Among  the  cases  decided  in  the  courts  of 
common  law  during  Hikry  term,  12  &  13  Car. 
i,  is  one  relating  to  maritime  law,  which  me- 
rits attention.  It  is  &  case  of  bottomry. 
Strictly  speakiqf  ,  the  term  bottomry  is  limited 
m  agreements  by  which,  in  consideration  of 
money  lent  for  the  purposes  of  an  intended 
vovagJB^  the  borrower  binds  himself,  and  the 
Mp  and  (McAie  (or  the  bottom  or  keel  of  the 
ship),  for  the  repayment  of  the  money  lH>r- 
rowed,  with  a  stipulated  interest  or  premium, 
if  the  intended  voyage  should  terminate  safely. 
Formerly  it  was  also  applied  to  a  contract,  by 
the  terms  of  which  the  ship  itself  was  not 
pledged  as.  a  security,  but  the  repayment  of 
th^  money,  with  a  lugh  premium  for  the  risk, 
was  made  to  depend  upon  the  success  of  the 
voyaice.  Such  contracts  were  used  at  so  early 
n  period,  that  the  origin  of  them  cannot  now 
1>e  accurately  ascertained.  In  the  fragments 
"Which  have  come  down  to  us  of  the  celebrated 
Bhodian  laws,  supposed  to  have  been  compiled 
yearly  one  thousand  years  before  the  Christian 
«rib  explicit  mention  is  made  of  naval  inierest 
on  money  borrowed  for  sea  voyages.  The 
Boi^aps,  in  the  time  of  Justinian,  were  per- 
ffsctly  acquainted  with  a  kind  of  contract  suni- 
lar  t^  bottomry,  and  the  code  and  (figests  con- 
tui^  express  laws  respecting  it,  by  the  name 
6i  f^HUB  nuuticum.  In  the  middle  ages,  the 
laws  of  Oleron  (compiled  by  our  Richard  Ist, 
in  the  twelfth  century)  speak  of  taking  up 


money  on  bottomry:  but  the  ^estlon,  whe- 
ther such  contracts  came  withm  the  English 
laws  against  usory,  does  not  seein  to  hsve 
come  before  our  courts  of  hiw  un^  the  b^ 
ginning  of  the  seventeenth  century.  In  Trini^ 
term,  S  Jac.  1,  the  case  of  Shnrplqf  v.  fivrrei, 
Cro.  Jac.  208,  was  tried  in  the  King's  Bench. 
The  plaintiff  had  advanced  60/.  for  the  pur- 
poses of  a  ship  goinir  to  the  Newfoondlaod 
fishery ;  and  the  condition  of  the  defendant's 
bond  was,  that  if  the  diip  ret^med  to  a  certain 
port,  the  plaintiir  should  receive  60/. ;  and  in 
case  the  snip  returned  to  any  other  port,  only 
60/.,  the  principal ;  and  if  the  ship  never  re- 
turned, he  was  to  receive  nothing.  It  was 
held  by  the  Court,  that  this  contract  was  not 
usury,  within  the  then  statute.  In  the  case 
(tried  this  term)  Soome  v.  Glean,  1  Sid.  27, 
(which  is  also  reported,  1  Levinz,  54,  aa  Sajfrr 
V.  Clean),  the  bond  was  for  300/.,  on  condiUon 
that  if  the  ship  went  to  Surat  in  the  East  In- 
dies, and  returned  safe,  the  plaintiff  should 
receive,  not  only  the  principal,  but  also  40/- 
for  each  hundred ;  but  if  the  ship  perished  by 
unavoidable  casuidty  of  sea,  fire,  or  enemy,  the 
plaintiff  was  to  have  nothing.  It  was  resolved 
by  Chief  Justice  Bridgman  apd  the  whole 
Cfourt,  tliat  the  statute  was  not  pleadable  to 
such  a  bottomry  bond,  by  reason  of  the  great 
peril  of  the  sea.  As  allowing  the  repayment 
of  the  money  to  be  secured  upon  the  mere 
hazard  of  the  voyage  itself  gave  rise  lo  gaming 
and  usurious  contracts,  the  7  Geo.  1,  c.  21« 
and  the  19  Geo.  2,  c.  37,  were  enacted  to  re- 
medy  the  eril. 

On  the  dissolution  of  the  convention  parli»o 
ment,  the  King  had  immediately  convened  a 
new  one,  and  the  new  parliament  met  on  the 
8th  May,  1661,  and  sat  until  the  dOth  July. 
Several  acts  of  great  importance  to  the.consti- 
tutional  lawyer  were  passed,  such  as  13  Car.  2, 
St.  1,  c.  1,  for  the  safety  and  preservation  of 
the  King's  person  and  government,  one  of  the 
principu  enactments  of  which  was  to  maintain, 
that  either  or  both  the  houses  had  a  legislative 
power,  without  the  King  subjects  the  offender 
to  a  praemunire :  and  c.  6,  which  enacted  that 
no  more  than  20  hands  should  be  fixed  to  any 
petition,unless  with  the  sanction  of  threej  ustices, 
or  of  the  grand pury :  and  st.  2,  c.  1,  an  act  for 
the  well  governmg  and  regulating  of  corpora- 
.  tions. 

But  the  act  most  connected  with  the  practice 
of  the  civil  part  of  the  law,  was  st.  2,  c.  5,  for 
the  prevention  of  vexations  and  oppression  by 
,arrests,  and  of  dehiys  in  suits  of  law.  This 
'statute  enacted,  that  bailable  writs  should  ex- 
press the  true  cause  of  action;  and  but  liMr  the 
invention  of  the  now  abolished,  and  neatly  for- 
gotten ac  etiam,  it  would  have  ousted  the  Kin^r's 
Bench  of  all  its  jurisdicti.on  over  civil  iiynties 
without  force.  This  invention,  the  opposition 
ofiered  to  it  by  the  Court  of  Common  Pleas, 
which  would  have  nearly  regwtied  the  whole  of 
its  exclusive  jurisdiction  over  cavil  injuries 
without  iorce,  and  the  subsequent  triumph  of 
the  innovation,  and  its  adoption  by  the.Com^ 
mon  Pleas,  form  a  curious  episode  in  the 
history  of  the  practice  of  the  law. 
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TIm  term  and  condidona  of  every  contract 
which  the  law  can  enforce,  must  be  certain,  or 
capable  of  bebg  rendered  certain ;   and  ac- 
cordingly, in  the  first  year  of  the  reign  6f 
Queen  Mary,  when  the  case  of  an  agreement 
to  sell  so  many  trees  as  might  reasonably  be 
epared,  came  before  the  Court,  they  held  it  to 
be  a  void  contract. .  On  the  strength  of  tlus 
ca«^  in  the  time  of  James  1.,  Rogers  v.  Heitd^ 
Ceo.  Jac.  262,  where  a  common  carrier  had 
undertaken  to  deliver  goods,  and  had  failed  to 
do  ao,  verdict  being  given  against  him,  it  was 
moved  in  arrest  of  judgment,  that  the  plaintiff 
liad  not  prombed  to  pay  any  certjdn  sum  for 
the  carnage  of  the  goods,  and  that  the  consi- 
deration, that  he  wonld  ralionabiliter  content 
Uie  defendant,  being  uncertain,  was  void.  But 
tbe  Court  hdd,  that  the  consideration  was 
•ufficient  for  a  carrier,  as  much  as  for  a  tailor 
making  a  garment,  or  smith  shoeing  a  horse, 
who  may  demand  as  much  as  is  reasonable.  But 
notwithstanding  this  decision,  a  case  {NichoU 
V.  Mof^re,  1  Sid.  36,  was  tried  in  the  Common 
Pleas  i^  Easter  Term,  13  Car.  2,  in  which  a 
carrier  set  up  a  defence,  that  as  there  was  no 
agreement  for  a  oertun  sam  for  the  carriage  of 
goods  which  he  had  lost,  the  plaintiff  could  not 
recover;  and  a  similar  case  was  tried  some 
years  after  (31  Car.  2,  Bastard  v.Baitard,  2 
Show.  82)  in  the  King's  Bench;  but  in  neither 
case  was  the  defence  allowed.    The  considera- 
tion was  held  sufficient,  as  the  defendant  might 
liave  recovered  the  hire  of  his  carriage  upon  a 
pumtum  memii.  0.  B. 

NOTICES  OF  MOTIONS  FOR  AL- 
TBRING  THE  LAW  IN  THE  NEXT 
SESSION. 


The  follo^ring  ore  selected  from  the  gene* 
sal  list,  as  more  or  leas  reladng  to  the  law : 

Mr.  Wallace— To  move,  with  a  view  to 
improve  the  system  of  taking  evidmce  before 
fldect  committees ;  that  the  name  of  any 
member  putting  questions,  be  taken  down 
and  printed  with  the  question. 

Mr.  Wallace— Select  committee  to  in- 
quire into  the  practice  of  the  law  of  Scot- 
land ;  the  means  in  progress  for  the  better 
administration  of  justice  in  that  country, 
and  for  diminiahing  the  number  and  ex- 
pense of  appsaU  to  the  House  of  Lords}  the 
aaid  iaqviry  to  include  the  evidence  taken, 
the  reports  which  have  been  made,  and  the 
TBiioaB  bills  -which  have  been  introduced 
into  parliament  for  the  above  purpose,  widi- 
in  the  last  three  yeans :  to  inquire  into  the 
present  system  o£  conveyancing;  and  whe- 
ther the  time  has  not  arrived  for  abolii^ng 
liie  fonaa  and  fictions  of  tiie  feudal  law  in 
SootiJand,  and  to  provide  against  the  vexa- 
tions hai^hips,  grievous  expense,  and  ad- 
mitted insecurity  of  that  mode  of  conveying 
heritable  property. 
Mr.  Aaron  Chapmaa— Bill  to  render  the 


mortgagee  ofang  shxp  liable  to  her  contract 
debts,  equally  with  her  managing,  or  other 
owners. 

Mr.  Rippon— To  move  that  deans  aM 
chapters,  not  having  cure  of  souls,  are  use- 
less :  that  it  is  proper  to  place  the  property 
at  present  employed  by  such  bodies,  in  the 
hands  of  commissioners  to  be  appointed  by 
the  crown,  and  acting  under  the  authority 
of  parliament ;  regard  being  had  to  existing 
interests,  the  preservation  of  the  fabric, 
and  the  performance  of  divine  worship  in 
the  respective  cathedrals. 

Mr.  Rippon— Bill  to  remove  archbishops 
and  bishops  torn  the  iiRper  house  ofparlia^ 

ment, 

Mr.  Aglionby— Select  committee  to  ex- 
amine the  returns  of  "juetices  in  the  com- 
missions of  the  peace  in  the  several  counties, 
cities,  and  boroughs  in  England  and  Wales ;" 
laid  on  the  table  of  the  house  in  the  present 
session,  with  power  to  call  for  information 
necessary  to  make  these  returns  complete, 
where  they  are  now  defective,  and  after- 
wards ta  classify,  arrange,  and  submit  them 
to  the  house. 

Mr.  Freshfidd— Bin  to  prevent  actions 
for  damages  in  cases  of  Hhel  and  slander, 
until  after  notice  in  writing  to  the  party 
intended  to  be  sued,  and  to  enable  such 
party  to  tender  amends. 

Mr.  Charles  Villiers— Bill  to  provide  for 
the  better  regulation  of  elections  for  mem- 
hers  of  parliament,  in  tiie  city  of  York. 

Mr.  Ruthven— Select  committee  to  in- 
quire into  the  existing  state  of  the  law 
respecting  jmnt  stock  companies,  with  a 
view  to  take  into  consideration  tlie  im- 
provement theredf ; 

Mr.  Ruthven— To  call  the  attention  of 
the  house  to  the  state  of  the  law  respectiM 
salvage,  and  tiie  proceedings  of  the  Ad- 
miralty Court  in  Ireland. 

Mr.  Ruthven— To  move  for  a  more  effec- 
tual  mode  of  •enforcing,  without  unnecessary 
delay,  returns  ordered  by  this  house. 

Mr.  WinthK^  Praed— Bill  for  preventing 
the  eleotioa  of  insolvent  persons  to  seats  in 
parliament;  for  causing  tiie  seats  of  insol- 
vent  members  to  be  vacated;  for  giving 
faciUties  to  the  creditors  of  bankrupt  mem- 
bers in  the  prosecution  of  their  claims ;  and 
for  rendering  tiie  property  qualification  of 
members  more  eflfectual  towards  the  securiD^ 
of  the  dignity  and  independence  of  tiie 

house,  ,       «      ,  xi      • 

Mr.  Thomas  Duncombe— Resolution  in 

favour  of  tiie  repeal  of  that  portion  of  the 

reform  bill,  that  requires  the  payment  of 

tiie  King's  and  parochial  taxes  by  a  certain 
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day,  as  the  qualificatioa  for  exercising  the 
elective  franchise. 

Sir  Andrew  Agnew— Bill  or  bills  to.  ex- 
tend to  all  classes  of  his  Majesty's  subjects, 
the  privileges  of  protection  in  the  due  ob- 
servance of  the  Lord's  Day. 

Mr.  Edward  Lytton  Bulwer — Bill  for  the 
admission  of  Dissenters  to  the  Universities. 

Mr.  Tooke — That,  for  securing  the  more 
uniform  and  convenient  conduct  through 
this  house,  of  divorce  bills,  estate  bills,  and 
bilb  of  naturalization,  it  is  expedient,  that 
at  the  commencement  of  the  next,  and  of 
each  succeeding  session,  a  select  committee, 
consisting  of  not  more  than  nine  members 
(three  of  whom  to  be  the  quorum)  should  be 
appointed,  to  whom  shall  be  referred  every 
divorce,  estate,  and  naturalization  bill  on 
the  second  reading  thereof  respectively, 
with  power  to  examine  witnesses,  and 
verify  the  documentary  evidence  adduced 
in  support  of  each  of  such  biUs,  and  to 
report  thereon  accordingly,  three  at  least  of 
the  members  of  such  committee,  who  shall 
have  attended  the  opening  of  any  bill,  to  be 
present  on  each  meeting  on  it,  imtil  report 
made ;  and  that,  from  and  after  the  appoint- 
ment of  such  committee,  the  practice  of 
hearing  counsel,  and  examining  witnesses 
on  divorce  bills  at  the  bar  of  this  house  be 
discontinued,  except  when  otherwise  spe- 
cially ordered. 

Mr.  Baring  Wall — Select  committee, 
upon  tlie  state  of  the  inland  communication 
by  railroads  and  canals  in  England  and 
Wales,  with  a  view  to  ascertain  how  far  it 
may  be  practicable  and  expedient  to  refer 
all  plans  for  the  improvement  of  the  same, 
to  a  board  appointed  by,  and  under  the 
controul  of  government. 

Mr.  O'Connell-Bill  to  repeal  4  &  5  W. 
4,  c.  29,  for  facilitating  the  loan  of  money 
upon  landed  securities  in  Ireland, 

Mr.  Hesketh  Fleetwood — Bill  to  declare, 
alter,  and  amend  the  law  relating  to  certain 
matters  of  Church  discipline,  and  more 
especially  to  regulate  the  conduct  of  all 
persons  in  Holy  Orders,  as  regards  offences 
committed  by  them  in  their  spiritual  cha- 
racter ;  to  provide  for  the  better  prevention 
of  all  matters  tending  to  produce  that  scan- 
dal in  the  Church,  which  the  misconduct  of 
spiritual  persons  may  at  any  time  occasion ; 
to  provide  for  the  better  encouragement  and 
protection  of  all  those  who  may  be  distin- 
guished by  exemplary  conduct,  and  to  faci- 
litate the  removal  from  spiritual  or  clerical 
offices  of  all  who  may  have  been  rendered 
unfic  to  fill  them,  in  consequence  of  moral, 
intellectual,  or  physical  incapacity^  as  well 
as  to  make  adequate  provision  for  those 


who,  without  any  deUnqixeacy  on  tteir 
part, .  may  be  amoved  out  of.  the  itrnds  loS 
such  benefice  or  curacy  as  they -may  pce^ 
viously  have  been  possessed. 

Mr.  Fowell  Buxton — Motion  for  the  ex- 
tinction of  the  system  of  apprenticeship  i« 
the  colonies, 

Mr.  Roebuck — In  order  to  give  due  cre-i 
dit  to  the  wishes  of  the  people  in  the  great 
matter  of  legislation,  will  move  for  leave- to 
bring  in  a  bill  to  take  away  the  veto  now 
possessed  by  the  House  of  Lords  in  all 
legislative  measures;  and  to  substitute  in 
lieu  thereof  a  suspensive  power  in  that 
house,  so  that  if  bills  which  have  beeii< 
passed  by  the  House  c^  Commons,  be  ve-- 
jected  by  the  House  of  Lonls,  and  again 
during  the  same  session  be  passed  by  the 
Commons,  such  bills  shall  become  law  on 
the  royal  assent  being  thereunto  given. 

Mr.  Hume— Select  committee  to  inquire 
as  to  the  numbers  of  peers  in  parliameat, 
their  qualification  and  privileges  as  each; 
into  the  constitution  of  that  house,  ka. 
powers,  privileges,  and  immunities,  and  to 
consider  how  far  that  house  has  fulfilled  ^ 
important  duties  of  a  legislative  body,  and 
of  the  high  court  of  appeal  of  parliament  i. 
Also,  into  the  manner  in  which  conferenoea 
ar^  held  with,  and  communicationa  made^ 
between  the-House-of  Lords  and  Commons. 

Mr.  Poulett  Scroupe— Bill  to  require  the- 
poor  rate  of  all  parishes  in  England  and 
Wales,  to  be  levied  on  an  uniform  system 
of  valuation. 

Mr.  W.  S.  O'Brien— To  move,  that  in 
order  to  make  provision  at  the  least  possible 
expense  to  the  public,  for  the  amount  whidi^ 
still  remains  to  be  paid  as  compensation  to 
the  proprietors  of  *^eif,  as  well  as  with  the 
view  of  displacing  to  a  certain  extent  the 
metallic  circulation,  by  a  more  cheap  and 
convenient  currency,  it  is  expedient  that 
government  should  be  authorised  to  issu^ 
one  and  two  pound  notes,  to  the  extent  of 
five  millions  sterling ;  such  notes  to  be  re- 
ceivable in  payment  of  taxes,  and  to  be 
convertible  into  gold  on  demand,  at  such 
bank  as  the  Lords  Commissioners  of  the 
Treasury  shall  appoint. 

Mr.  O'ConneU— Bill  to  amend  the  law  of 
libel, 

Mr.  O'Connell — Select  committee  to  in- 
quire and  report  whether  it  be  necessary  for 
the  maintenance  of  the  rights  and  liberties 
of  the  people  of  Great  Britain  and'Irelandj 
that  the  principle  of  representation  shiall  be 
introducedinto  the  otherhouseof  parliazaeoft:' 

Mr.  Hume — Bill  to  regulate  the  expenses 
of  elections  of  members  to.  serve  in  ptrlifti^ 
ment  for  England  and  Wales. 
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Sir  Wm.  Molesworth— Bffl  to  diBpense 
'mth  the  gualificmtion  of  members  of.  the 
ComiiKnis  House  of  Parliament. 

Mr.  Buckingham — Bill  for  the  hetter 
dasaification  and  regulation  ofpubHc^houses, 
with  a  view  to.  restrict  the  further  increase 
of  their  numbers,  within  certain  limits  pro* 
poKtioiied  to  the  existing  population,  and  to 
place  them  under  such  inspection  as  shall 
afford  the  best  security  for  the  preservatioa 
of  tlie  public  health  and  morals. 

Mr.  Hawes — Bill  to  amend  the  4th  of  G. 
4,  ccunmonly  called  the  Gaol  Act, 

Mr.  Wakley--Bill  for  the  repeal  of  1  G. 
1 ,  Stat.  %  c.  38,  commonly  called  the  Sep* 
temmal  Act.' 

Mr.  Wakley^— Bin  for  the  repeal  of  59 
0.3,0.  1 2,  commonly  called  Sturge's 
Boume^s  Select  Vestry  Act, 

Mr.  Ewart— On  moving  sessional  order, 
to  propose  zesalationa  relative  to  select 
oommittees : 

1.  That  hereafter  select  committees  do 
not  (except  on  special  cause  approved  of  by 
the  house)  consist  of  more,  than .  eleven 
members. 

2*  That  it  is  expedient  that  no  member, 
be  a  member  of  more  than  three  select 
committees  at  the  same  time. 

%.  Hiat  liiits  be  affixed  in  some  conspicu- 
ous place  in  the  committee  clerk*s  office, 
axHl  in  the  lobby  of  the  house,  of  all  mem-« 
ben  serving  on  each  select  committee. 

4*  Tbat  notice  be  given  to  eaich  member 
intended  to  be  proposed  to  be  a  member  of 
a  select  committee,  three  days  before  he  is 
oftned'upon-  to.serVe  on  such  select  com- 
mittee. 

5.  That  the  name  of  every  member  pro* 
posing  a  question  in  select  committee  be 
prefixed  to  such  question  in  the  printed 
minutes  of  evidence. 

6.  That  the  names  of  members  present 
at  the  framing  of  the  report  be  appended 
thereto,  distinguishing  the  asdentients  from 
the  dissentients. 

7«  That  at  the  end  of  every  session,  a' 
return  be  hud  before  the  house,  and  printed, 
of  the  number  of  days,  and  of  the  number  of 
hours  each  day,  during  which  each  member 
attends  in  such  select  committee. 

Mr.  O'Connell — In  the  bill  for  the  amend- 
ment of  the  Coff  orate  Reform  Bill,  to  move 
a  clause  to  extiend  the  rights  of  parliamen- 
tary suffrage  by  birth,  servitude,  and  mar- 
riage to  the  sons,  apprentices,  and  sons-in-. 
law*  of  tke  new  burgesses. 

Mv.'€harles  Buller — Select  committee  on 
the  reioamd  commission, 

Mr.  Pryme— Bill  to  aboHsh  grand  Juries 
^n  England  and  Wales. 


•Mr.-  Pryme*-Bill  to  repeal  the  stamp 
duties  on  arbitrations  and  awards. 

Mr.  Pryme — Motion,  that  the  committee 
on  every  inclosure  bill  shall,  in  their  report, 
certify  whether  a  portion  of  land,  as  near  to 
the  village  as  conveniently  may  be,  and  not 
less  than  in  the  proportion  of  one  acre  to'! 
every  twenty-five  inhabitants,  according  to 
the  last  population  census,  has  been  by  such  • 
bill  directed  to  be  allotted  out  of  the  com- . 
monable  land  or  waste  grounds  to  the  in-, 
cumbent  of  the  living,,  and    the   parish' 
officers  for  the  time  being,  and  the  owners 
of  100  acres  of  land  in  such  parish,  as 
trustees,  in  trust  to  let  the  same  in  smcjr 
portions,  at  low  rents,  to  all  labourers  resi- 
dent in  the  parish,  who  may  be  desirous  of 
hiring  the  same ;  such  rents  to  be  paid  to  the 
parish  officers  for  the  time  being,  in  aid  of 
the  poor  rates;  or  whether  there  be  any 
special  reason  why  such  allotment. cannot' 
oonvenientiy  or  properly  be  made  in  that 
particular  instance.  '  ^ 

Mr.  Wilks— Bill  to  amend  the  law  hy^ 
which  clergymen  officially  preside  at  parish 
vestries^  and  persons  have  a  plurality  of 
votes,  I 

Mr.  Wilks — Select  committee  to  consider 
the  present  system  as  to  justices  of  the  peace, ' 
and  to  suggest  remedies  for  its  defects. 

Mr.   Ewart — Address  in  favour  of  ap- 
pointing peers  for  life,  ,   r 

Mr.  Ewart — Bill  to  provide,  that  In  cases  .- 
of  intestacy,  and  in. the  i^sence  of  any; 
settiement  to  the  contrary,  landed  property 
shall  be  equally  divided  among  the  children^ " 
male  and  female,  of  the  family. 

Mr.  Wilks— For  the  consideration  and^ 
redress  of  the  practical  grievances  of  Pro- 
testant Dissenters. 

Mr.  Wilks — Bill  for  the.better  registrar* 
tion  of  births,  marriages,  and  deaths  in: 
England  and  Wales,  unless  such  measure 
be  brought  forward  by  his  Majesty's  govern- 
ment. 

•  Mr.  Ghrove  Price — To  move,  that  the  no- 
tice of  the  honourable  member  for  Bath^ 
given  on  Wednesday,  2nd  September,  1 835, 
as  to  the  vete  of  the  house  of  peers,  and  the 
notice  of  the  same  day  by  the  honourable! 
member  for  Middlesex^  as  to  the  peers,  be  ^ 
erased  from  the  list  of  notices,  as  subversive 
of  .the  principles  of  our  balanced  constitu- 
tion, as  derogatory  to  the  character,  and  an 
abuse  of  the  privileges  of  this  house. 
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[Concluded /irom  p.  394.] 
derh*  Nemeo.  To  whom  articled. 

Mirdull,  Hagli  John*  Leeds.  Edwin  Eddison,  Leeds. 

M»thew8«  James,  Eveitoa.*  neu*  Liverpool.  MTiUiam  Tristram  KeighUey,  LiTerpoeL 

Maude,  Gideon  Michael  Aogelo,  Weiherby,  Gideon  Maude,  same  place. 

Yoric. 

Mellers,  Henrv,  3,  Symond's  Inn.  William  Ebenezer  Burke,  New  Lin. 

Merivale,  Reginald,  15,  Wobum  Place.  Archer  Denman  Croft,  Lincoln's  InnFielda. 

Maier,  Ingleby  Thomas,  12,  Upper  Bedford  Thomas  Miller,  Ely  Place. 

Place. 

Nddon,  Henrv,  Lends.  Robert  Barr,  Leeds. 

Nixon,  Francis,  Bristol.  Richard  Smith,  Basinghall  Street 

Norris,  Edward,  Liverpool,  county  Lancaster.  Thomas  Toulmin^  same  place. 

North,  John,  York.  Henry  Pearson,  York. 

Norton,  WiUiam,   58,  Great  Queen  Street,  Thomas  Frederick  Cole,  Godahnhtf  ,  Surrey  f 

Lincoln's  Inn  Fields.  assigned  to  Giles  Clarke,  of  Saddler's  HaB, 

Cheapslde. 

Nolley^Ghafie8,Ganideii  Street,  Idiogton.  JohaNotky,  Gray's  InaSqnn. 

Oldknow,  Samuel,  2,  Belgrave  Street,  New    Henry  Enfield,  Notdngham. 

Boad. 
Orlebar,  Charles  Daniel,  46,  Torrington  Sq.       Georve  Thomas  Railton  Willoudbby,    Bath, 

asslni^  to  Benjamin  EdwardmllouirhbY, 
13,  CUfford's  Inn. 
Owen,  Henry  Hugh,  Burton  Crescent.  Josiah  Towne,  Broad  Street  BuikSngs. 


Pdmer,  Arthur,  Gray's  Inn.  Chailes  John  WhtslKw,  same  pbee. 

PanUng,  John,  Shre^abvry.  Thomas  Ptmdng,  same  place;  assumad  to  Bo* 

bert  Medcalf,  Uncoln's  Inn  Belds;  i«. 
assigned  to  Thomas  Pknting. 
Parker,  James,  Chelmsford,  Essex.  Charles  George  Airker,  same  place. 

Parker,  Thomas,  the  younger,  Cambridge.  John  Edward  Robinson,  Cambridge. 

Pkrites,  Thomas  WilManh T7>  Mabfedon  Flao^    ^rilUam  Pkikea,  10,  South  Squam,  Graf'aliia, 

BwrioB  Crescent 
FsnanflwThQmas»^,NotfoIkStraBt,SiraiidL    WiUiam  HarrisoB   Ainsworth.   13,   Onftoa 

Streeti  assigned  to  Oeorge»  Ddmat^  85> 
Norfolk  Street,  Strand. 
Piper,  William,  of  Wldt!^,  county  York.  Henrv  Belcher,  same  place. 

TNodce  of  intention  to  apply  on  the  first  day  of  Michaelmas  term ;  to  be  adndtced  oa  the 
last-day  of  the  term.    Dated  l€th  June,  1836.1 
Pooler  Bobert  Burlea,  Ken^worth,  Warwick.      Robert  Poole,  same  places 
Fsole^   George,    1%  flmidiaiDptoii    StreeT,    Geoige  Woolley  Poole,  same  place. 

BLaamsbury. 
Prentiee.  Samuel,  9^  Bedfod  Street,  Mile  End.    Thomas  Humphre]»,  32,  Cannon  Street  Bfad. 
Price,  Arthur  Munton,  Lympstone,  Devon.        Chasles  Smale,  Bideford,  Devon. 
Price,  WiUiam,   the  younger,    Lhmdovery,    David  Lloyd  Harries,  same  place. 

coimtv  Carmarthen. 
Mccj^  Henry L.,Rovin8tone,  Leicester.  Thanaa  Hallen,  Kidderminsters  assi^ed  to 

Edward  Smith  Bigg,  SoulhamptonBuikBngs. 

Raea^  WjUiam,  of  ShoaitmeBd,  parish  of  Bag-  Qeoige  King;,,  of  Pottos^,  eounty  BeMaisd^ 

gleffirade,  BedloixL 

Kofaasdson,  Thomas,.  88^.  WUte  Lioa  Street,.  Thomas  Rushton,  Uttoxeter,  Stafibrd. 

Pentonville. 

Roberts,  Joseph,  23,  Upper  Stamford  Street,  Jbhn  Smitii,  Rugeley,  Stafford. 

Blackfriars  Road. 

Robson,  Richard  Cheeseman,  Oxford  Street.  Frederic  Talbot,  Bedford  Row. 

Rogers,  Pearce  William,  Helston,  ComwalL  Arundel  Rogers,  same  place. 

Rowlatt,  Samuel,  54,  Upper  Manor  Street,  Stephen  Garrard,  13,  Suffddk  Street,  KH  Mdl 

King's  Road,  Chelsea.  fast. 

Sabben,  William  ThoDpaoD;  27,  King  Street,   WiUian^  Mkchin,,  Portsea. 
Cheapside. 


Clerks'  N^mfi9,  TV  wiom  mrikM. 

Sandem,  Frederick^  Exeler.  Williain  Richard  Bishop^  Exeter. 

Scheles,  Frederick.  2,  Chatbain  Place.  Messrs.  Clough  and  Lyon,  Manchester. 

Scott,  Henry,  Hollinwood,  Within  t  Oldham,    William  Barlow,  Oldham. 

Laac^ter- 
Shawt  Jueeph,  Manchester.  Vl^lliam  Christopher  Chew,  same  place. 

Shepherd,  John,  the  younger,  Leeds.  John  Atkinson,  same  place. 

Sherratt,  Job,  Derby.  William  Williamson,  Derby. 

Smith,  Henry,  Richmond,  Surrey.  William  Smith,  same  place. 

Smithy  F^di  Edward,  Credlion,  Devon.  John  Smith,  same  .place ;  assigned  to  Joha 

George  Smitb,  same  place. 
SolooKNi,  Samuel*  3,  Albion  Street,  Wands.    \^illiam  Wills,  Cherry  Street,  Warwick ;  as- 
worth  Road.  signed   to   Joseph  King,   6,   Gray's  Inn 

Sonare. 
South,  Samuel,  Munckky,  6,  Lincoln's  Inn    Mark  Kennaway,  Exeter. 

New  Squiire. 
Stevenson,  John,  3^  Klng^  Road,  Bedford    Thomas  Gilchrist,  Berwick-upon-Tweed ;  as^ 
Row.  siraed  to  William  Pringle,  3,  King's  Road. 

Swatman,  Edward  Lane,6reek  Street,  Soho.      Frederic  Lane,  Kind's  Lynn ;  assignnl  to  John 

Tomkins,  Essex  Court ;  and  by  him  assigned 

to  Joseph  Blun^   the   younger,  LiTe^toal 

Street. 
Taunton,  John,  Oxford.  Thomas  Heunr  Tmuiton,  late  of  Ojicford,  de» 

ceased ;  assinied  to  Charles  Leake,  Oxfwrd. 
Taylor,  WiDiam,  46,  Great  Ormond  Street.         Thomas  Bu^,  Manchester ;  assigned  to  John 

Norris,  Manchester;  and  bynim  assigned 

to  Thomas  BagnaU  Collier,  Manchester; 

and  1^  him  assigned   to  Charles   Wood, 

Manchester. 
Temple  Mark,  Makon,  York,  Henry  Smithson,  same  place. 

Thomas,  George  Biiaa»  16,  Funuval's  Inn.         William    Whitter,    Worthing  ;    assigned   to 

George  Mounsey  Gray,  Staple  Inn. 
Thompson,  Jojbn,  CM  Burlington  Street.  Charles  RichardBon,  Golden  Square. 

Tiaes,  CJharles,  Hitchm,  Herts.  Daniel  Times,  same  place. 

Thcheaer,  Edward,  261,  Surrey  Street,  Strand.    Messrs.  Sowton  and  Fuller,  Chicliesler. 
Tripp,  Stevens,  II,  Wilson  Street,  Gray's  Inn    Richard  Stevens  Tripp,  Giay^s  Inn. 
Cane. 

Taughan,  Evan,  ^estelgn,  Radnor.  John  Jaaca^  same  pboe. 

V^n^les,  Rowland  Jpnes,  Furnival's  Inn.  Thomas  Frederick   Maples,  6,   Frederick's 

Place. 
¥ouler,  Charka  Smart,  Southampton  Street,    William  Read  King,  Seijeant's  Imi,   Fleet 
Strand.  Street ;  assigned  to  Samuel  Gwinnett  lior*> 

nidge,  of  Bloomsbury  Square. 

Waii^wright,  Henry  Money,  15,  Lineola'a  I«n    Joha  Henry  Benbow,  1,  Stone  BuSdlngs. 

Helds. 
Walker,  Richard,  32,  Cfceat  Jamea's  Stieet,    WOliam  Loaden,  same  plaoo. 

Bedford  Row. 
Wallis,  Charles  William,  Commercial  Fla^,    Henry  Aston,  New  Broad  Streek 

CitvRoad. 
Walsh,  Francis  Eldiidge,  Sudbury.  Samuel  Spode,  same  place*;  assigned  to  Wil- 

liam Caalar  Gates,  off  Great  Cbariotte  Street, 
Blackf riast'  Road  i,  and  kj  him  asdgned  tp 
James  Lester,  3,  New  Inn. 
Wahen»  Williain,  14,  SwiatOA  Street,  Grid's    Thomas  Rogers  Jonea,  Swansea;  assigned  to 
Inn  Road.  Dand  Rowjanit  4,  While  Lkm  Court,  Corn- 

hill;  and  now  wiUi  John  Hodson,  4,  New 
Square,  Lincoln's  Jnn,  Banister. 
Walter^  John  Yoden,  Winchester.  Messrs.  Woolridge,  same  phioew 

Wat«M^  Joseph,  Guisborough,  York.  Thomas  Stephenson,  same  place. 

White,  Francis  Kirkill,   5,  Prince's   S^:eet,    Geoyge  White,  Grantham ;  assi^ed  to  Frauds 
Bedford Row.^  JcMopp,  Derby;. and  by  hun  assigned  to 

William  Hungeribrd   Holditch,   l^eaford, 
Idncoln. 
WilkinsoB,  Thomas,, Ne;Wcastle-upoii-Tyiie*        Thomas  Moor,  Durham;  assigned  to  F^ds 

Seymour,  Newcastle*upon-l7ne. 
WiSiam%,Jolinffi,ckertoD»ttieyottnfer»Skr«W9«   Jobi»  Bid^enoA  Wniiam^  tibe  dder,  same 
bury.  place ;  asaigned  to  George  Hadfield,  Man- 

chester. 
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Attorneys  to-^he  admkted.-^ParlSmieHtary  Rektms. 


'  Cftrkt' Namei.  .  , 

Williams,  WiDiam,  Penrlios,  near  CarnarroiL 


WilsoD,  Roliert,  Vauxball. 
Wooibriglit,  Wniiam,  Liverpool. 


To  whom  articled, . 

William  Williams,  late  of  Carnarvon^  de- 
ceased;  assi^raed  to  Henry  Rum&ey  Wil- 
liams, Penrhos. 

William  Richardson,  47,  Bedford  Row. 

John  Smith,  Berkeley,  Gloucester,  deceased  ^ 
assigned  to  Daniel  Croome,  Berkeley. 


ISull,  Edwin,  Aylesbury. 


COMMON  PLEAS. 


Thomas  Brigc^s,  Lincoln's  Inn  Fields ;  assigned 
to  WiUiam  Bull,  Aylesbuiv,  deceased;  as* 
signed  to  James  James,  Aylesbury. 
Bellars,  Thomas  Caput,  Whittlesey,  Isle  of  £ly.    John  Bellars,  same  place. 
Bywater,  John  Ingram,  SackviUe  Street,  Pic^    Ralph  Colley  ^mith,  Lincoln's  Inn. 

cadilly. 
Phillpotta»  John,  Monmouth.  Thomas- Griffin  Phillpotts^same  place.  : 

RE.ADMISSIONS. 

king's  nENCH. 

Bowler,  William,  late  of  St.  Thomas's  Street,  East  Southwark,  now  of  the  parish  of  St.  George, 
Southwark. 

Champ,  George  Edward,  Gravel  Lane,  Southwark,  county  Surrey. 

Leithead,  William,  formerly  of  Alnwick,  Northumberland,  now  of  4,  Bcownlow  Street,  Mid- 
dlesex. 

Walter,  Major,  of  Woodford,  Essex. 


PARUAMENTARY  RETURNS. 


WRITS. 

Return  to  an  Order  of  the  Honourable 
the  House  of  Commons,  dated  6th  April, 
1835,  for 
A  Return  of  the  number  of  Writs  issued  be- 
tween 1st  January  1834,  and  let  January 
1835,  out  of  the  several  Courts  of  Common 
Law,  distinguishing  Baihiblafirom  Senrice- 
1  •  •    able  Process. 

Court  of  King" t  Bench, 
Serviceable  Writs         -       .       -       31,003 
Bailable  ditto       ....         9^46! 


Total      ...        -        40,464 
H.  G.  HojLS,.  Siguier  of  the  Write, 
16/A^/9W/,1835. 

Court  of  Common  Pleae, 

Bailables 4,417 

Serviceables  -        .       »       *       .      10,294 


Total       .       -        -        -      14,711 
Robert  Rose, 
Filacer's  Office,  4,  Elm  Court,  Temple, 
IGth  April,  1835, 


Court  of  Exchequer, 
Bailable  Capiases     ... 
Alias  - 
Detainers   - 


Serviceable  Summonses    - 
Alias 
Distringas 


8.769 
374 
160 

9,303 
34,221 

477 
184 


Total  .       .       -    34,882 
Edmund  Walkbb,  Mdeter. 


PRIVT  COUNCIL  DECISrONS.— CAPITAL  FU- 
NISHMRNTS. 

A  Return  of  the  number  of  Capital  Oaaer 
reported  to  the  King  in  Council  during 
the  following  periods;  distinguisluBg 
those  cases  in  which  the  Sentence  was* 
mitigated  previous  to  the  Order  for  Ex- 
ecution; those  in  which  the  persom 
convicted  were  ordered  for  Execution  r 
those  on  which  the  Sentence- was-  miti- 
gated after  the  Order  for  Execution; 
and  those  on  which  the  Sentence  ivagr 
executed. 

From  IstMay  18:6,  to  1st  January  1827,  160 
cases  were  reported;  in  140  of  which,  the. 
sentence  was  mitigated  prerious  to  the  order 
for  execution,  and  20  remained  for  execa-, 
tion.  After  the  order  for  execution,  the 
sentence  was  mitigated  in  five  cases,  leaving. 
15,  which  were  executed. 

From  1st  May  1827,  to  1st  Januanr  1828,  168. 
eases  were  reported;  in  163  of  which  the 
sentence  was  mitigated  previous  to  the  order 
for  execution,  and  15  remaiped  for  execu- 
tion. After  the  order  for  execution,  ihe, 
sentence  was  mitigated  in  3  cases,  leanng* 

12,  which  were  executed. 

From  1st  May,  1828,  to  1st  January  1829,  107 
casea  were  reported;  in  89  of  which  the. 
sentence  was  mitigated  previous  to  the  order 
for  execution,  and  18  remained  for  execu-. 
•  tion.  After  the  order  for  execution,  the 
sentence  was  mitigated  in  5  cases,  leavix^ 

13,  which  were  executed. 

From  Ist  May  1831,  to  1st  January  1832, 110. 
caees  were  reported;  in  108  ol  which  <he 
sentence  was  mitigated  previous  to  the  order . 
for  execution,  .leavi&g  2,  which  were  exe*' 
cuted. 


'ttmrnJcOJe  TnaU. 


Ui 


Fropt  IstMay  1833,  to  1st  January  1834,  69 
'  cases  were  reported.  In  all  of  which  the 

seotence  was  mitigated. 
WMtehall^  19  June,  iS35. 


REMARKABLE  TRIALS. 
No.  XXXII. 


brown's  cask  tor  murder. 

This  case  was  tried  before  Mr.  Baron  Parke, 
at  Bury  St.  Edmunds,  on  theSUt  of  July  1836. 
-  The  prisoner  Samuel  Brown,aged  80,  was 
inilicted  for  the  wilful  murder  of  James  Ayton 
in  the  year  1817.  ,  .  ^       ^ 

Mr.  Prendefgfut  and  Mr.  Malibo  conducted 
the  prosecution:  Mr.  Palmer  the  cfefence. 
.  The  particulars  of  this  very  singular  case,  as 
peoved  on  the  trial,  were  these:— Mr.  Ayton, 
the  murder^  man»  was  an  innkeeper,  and  pos- 
seased  considerable  property  in  the  neighbour- 
hood  of  Woodbridge,  in  this^ronnty.  About 
10  o'clock  ott  the  ni^ht  of  the  8th  of  October, 
18 1 7^  a  tradesman  residing  in  that  town,  named 
Hurd,  was  returning  home  on  foot,  and  when 
he  arrived  at  a  place  called  Drybridge  Mill,  he 
met  the  prisoner  running  fast.  Hurd  went  on, 
and  in  the  road  opposite  the  garden  of  a  Mr. 
Howard  he  saw  a  man  lying  in  the  road;  upon 
QKaminiiig  the  state  of  the  man,  Hurd  found 
that  he  was  bleeding  from  the  head,  and  insen-* 
sible,  bnt  he  was  not  quite  dead.  A  few  yards 
further  on  stood  a  horse  saddled  and  bridled, 
and  the  saddle  turned  nearly  round  on  the  right 
side.  Mr.  Hurd  immediately  called  Howard 
up*  and  upon  examining  the  body  of  the  dying 
man,  for  such  he  evidently  was,  they  found  that 
it  was  Mr.  Ayton.  He  had  some  silver  in  one 
of  his  pockeU,  and  a  handkerchief  in  his  hat, 
which  was  lying  two  yards  off,  and  none  of  his 
pockets  appeared  to  have  been  rifled.  They 
put  the  body  of  the  man  into  an  outhouse,  where 
they  left  him  for  the  night,  and  Howard  went 
to  Bed.  At  6  in  the  morning  Howard  went  to 
his  outhouse,  and  finding  that  the  wounded  man 
was  yet  living,  he  sent  for  a  surgeon,  by  whose 
desire  Mr.  Ayton  was  removed  to  the  Swan, 
where  he  died  in  four  hours.  He  never  spoke 
from  the  time  of  his  being  found  on  the  road  by 
Hurd.  Having  deposited  the  hodv  in  the  out- 
house, as  before-mentioned,  Hura  wenton  his 
way,  and  again  met  the  prisoner,  who  had  a 
large  stick  in  bis  hand  and  a  do^  with  him,  and 
to  whom  he  spoke  without  receiving  anv  answer. 

Upon  examining  the  hotly  after  death,  the 
surgeons  found  an  external  contused  wound 
above  the  right  ear,  but  no  injury  to  the  brain 
orinner  bones  of  the  head  at  that  place.  About 
an  inch  above  this  wound  the  skull  was  fractured 
from  the  back  part  of  the  head  to  the  top,  and 
there  was  a  second  line  of  fracture  extendmg 
from  the  temple  to  the  left  ear,  on  the  side 
opposite  to  the  external  injury.  Two  pieces 
of  bohe  Were  quite  detached  near  the  left  ear, 
anA  thet^  were  Uvo  depressions  of  the  inner 
table  Of  the  skull,  and  three  ounces  of  blood 
extravasated  on  the  dura  mater.    It  appeared, 


theanefore,  bevond  all  quefttion^  that  the  unfov^ 
tunate  jnan.uad  been  murdered:  .  An  inquest 
was  held,  and  after  a  laborious  investigatioii, 
the  coroner's  jury  found  that  the  man  i^M 
"  murdered  by  some  person  unknown." 

Suspicion  had  falSen  upon  the  prisoner,  but 
no  sufficient  proof,  had  been  adduced,  and  h« 
was  suffered  to  go  at  large.    Thus  this  dread- 
ful matter  remained  wrapped  in  mystery  and 
doubt  for  18  years,  and  the  cnrcumstance  had 
nearly  been  forgotten  when  the  public  attention 
was  called  to  itm  a  very  singular  manner.    One 
William  Green,  a  notorious  thief,  was  in  Ips- 
wich gaol  in  the  month  of  June,  in  the  present 
year,  under  sentence  of  transportation  for  sheen 
stealing.    He  was  very  iUy-and  fancying  hirasen 
in  great  danger  of  speedy  dissolution,  he  sent  a 
note  to  a  magistrate  to  come  and  receive  luB 
**  penitent  confession"  u^n  **  a  matter  -which 
hung  very  heavily  on  his  mind.''     The  ma« 
gtstrate  went  to  the  prison,  and  to  him  the  pri-. 
soner  gave  the  following  account  of  this  mur- 
der, which  he  swore  to  on  the  trial  to-day.  He 
was  living  at  Woodbridge,  in  October,  1817, 
and  was  well  acquainted  with  Brown  and  Ay- 
ton.   On  the  8th  of  that  month  he  was  retorn* 
ing  home  from  driving  some  beasts  to  a  fsur, 
and  at  9  in  the  evening  he  met  the  prisoner 
near  Drybridge  Mill,  walking  fast,  tmd  Mr.  ^- 
ton,  on  horseback,  almost  directly  afterwarOB. 
He  "  shot  into  the  hedge  and  hid  himseir* 
when  he  saw  Brown  coming  up,  as  he  lived  in 
fear  of  him  from  a  quarrd  he  had  formeriy 
had  with  him.    No  sooner  was  he  in  ambush, 
than  he  saw  the  prisoner  turn  round,  stop  Mr. 
Ayton's  horse,  and  with  a  heavy  club,  give  Ay- 
ton a  tremendous  blow  upon  the  head,  which 
knocked  him  off  his  horse.    The  prisoner  then 
put  his  hands  into  some  of  Ayton's  pockets^ 
and  afterwards  ran  away  down  the  road  towards 
Woodbridge.     The  witness  knew  of  the  in- 
quest being  held  upon  the  body,  but  never 
breathed  a  syllable  implicating  Brown.    About 
three  years  ago,  however,  he  and  Brown  were 
playing  at  "  ten  pins,"  and  having  lost  a  pint 
of  beer  he  refused  to  play  any  more,  when  the 
prisoner  struck  him.    Upon  this  the  witness 
said  to  the  prisoner,  "  Mind  what  you're  at ; 
you  murdered  Mr.  Ayton,  and  nobody  but  you;' 
I  saw  you,  and  I  can  swear  to  it."  ;To  this  the 
prisoner  replied,  **  Oh,  for  God's  sake  don't 
say  that,  for  it  will  hang  me ;"  and  so  they 
parted,  and  Green  never  did  say  any  thing 
more  about  it  till  June  last,  when  he  thought  he 
was  going  to  die.  The  witness  told  an  unintel- 
ligible story  of  a  former  quarrel  with  the  pri- 
soner about  some  pigs  they  had  jointly  stolen, 
in  order  to  account  for  his  dread  of  him,  and  to 
explain  why,  on  the  night  of  the  murder,  he 
had  *'  shot  into  the  hedge"  in  order  to  avoid 
him.   It  certainly  appeared,  from  Green's  own 
account  of  himself,  that  he  was  a  most  infa- 
mous man.    He  said  he  earned  his  living  *'  by 
getting  a  sixpence  how  he  could,"  and  stated 
that  he  haa  for  many  years  carried  a  knife 
about, him  to  cut  his  own  throat,  which  he  had 
once  done,  though  not  with  any  great  success. 
His  story,  strange  as  it  was,  was  confirmed 
by  several  ^circumstances,  which  were  proved 
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RemarkailhTM.^Mme60aMea. 


to  have  occurred  on  the  niglit  of  tie  murder. 
It  appeared,  that  about  9  o'doek,  Mr.  Ayton 
watf  at  the  public  honie  to  which  Ids  body  wai 
afterwards  carried^  the  Swan,  and  after  gettmg 
alK>ut  half  tipsy  there,  he  mounted  his  horse, 
and  proceeded  on  his  homeward  journey ;  he 
seemed  quite  comfortable,  and  fot  upon  his 
horse  without  assistanc^e.  Martha  Upchurch 
was  putting  to  her  shutters  at  fire  minutes  past 
nine,  and  Ayton  passed  her  house  on  his  horse, 
going  in  the  direction  of  Drybridge  Miii^ 
wUch  was  only  a  quarter  of  a  mile  distant, 
Bvdwn.  the  prisoner,  was  fdlowing  him  up  the 
hiU.  He  had  a  did)  in  his  hand,  and  a  dc^  bv 
hb  side,  in  ten  minutes  the  prisoner  returned, 
Walking  much  faster  than  when  he  went,  and 
having  bo  dOg  with  him ;  he  got  orer  a  stile. 
At  the  time  Mrs.  Upchurch  saw  Mr.  Hmd  in 
the  toad,  her  husband  was  with  her.  She  gave 
thta  aecdunt  at  the  inquest,  and  on  the  following 
dagr  the  prisoner  called  at  her  house  and  asked 
her  husband  '*  what  he  was  going  to  say  against 
him  to  the  erowner."  Upchurch  replidi,  '*  I 
shall  sair  what  I  saw  ;**  to  which  Brown  an* 
swereiU  "  I  shalllook  out  for  you,  depend  on't." 
In  addition  to  this^  it  was  shown  that  Brown 
went  to  the  Queen's  Head,  not  far  from  the 
seeaa  of  the  murder,  on  the  fatal  night,  at  7 
o'ctodE.  He  left  between  8  and  9,  and  was 
foBowed  by  his  dog»  which  the  landlord  of  the 
Queen*s  Head  had  gi^en  him  shortlv  before. 
The  dog  returned  alone  soon  after  9  o'clock, 
and  made  a  low  growl,  and  a  dismal  moaning 
iioise  at  the  domr,  and  vns  admitted ;  and  at 
hall  nast  10  the  prisoner  returned  also.  He 
askea  if  the  dog  was  returned,  observing  that 
he  '*  had  lost  him,  and  was  at  a  distance  when 
he  heard  his  growl,  to  which  he  could  swear  as 
well  as  if  it  was  his  own  child.?  Aft^  Green 
had  accused  him  of  this  murder  ktely,  the  pri^ 
soner  went  to  the  landlord  of  the  Queen's 
Head  and  begged  htm  not  to  hurt  him,  remaik- 
ing,  that  he  '*  was  as  innocent  as  a  cldld  of  the 
murder."  The  man  said  he  should  tell  the 
tnidiy  and  the  prisoner  replied,  *'  You  know  I 
was  at  your's  all  the  evening,"  which  the  wit* 
nesa  denied,  answering,  **  You  were  absent  frcHU 
half  past  8  till  half  put  10,  and  your  dog  camo 
home  alone.  Brown/' 

In  order  to  show  a  nrotive  for  tiiis  murder, 
one  Mra.  Arnold  swore  that  two  or  three  years 
before  his  death  she  was  at  Ayton's  house,  the 
Dog,,  at  Fakenham^  when  there  was  a  dispute 
between  him  and  the  prisoner  respecting  a 
smuggling  transaction.  Ayton  said,  *'  You've 
done  me  an  injury.  Brown,  and  yon  sludl  not 
be  in  my  yard."  Brown  replied^  "  Then  dc 
pedd  on't,.  I'll  happen  on  you  another  time." 
On  another  occasion,  when  Brown  had  just 
oome  out  of  prison,  he  was  at  dinner  in-  ^e 
hM  with  some  other  people,  and  one  of  them 
aaid  to  him.  ''  You  look  very  m.  Master 
Brown,"  and  he  replied,/'  and  so  would  you, 
if  you'd  been  underground  as  long  as  1  have." 
He  then  named  several  persons  who  were  his 
enemies,  and  amongst  them  Mr.  Ayton,  and 
observed,  *'  D-^-n  my  flesh,  I  shouldn't  nund  ^ 
striking  this  (a  large  Knife)  through  his  heart,  f 
and  d~»a  me  if  I  don't  the  first  oppoitunity."  i 


This  closed  the  case  for  the  proseeittloii* 
Mr.  Baroa  Parke,  in  a  very  elaborate  and 
clear  statement,  summed  up  the  evidence,  and 
the  jury,  after  an  absence  of  some  houta,  re- 
turned, witha  verdict  oiguiliy  of  manslaughter. 


MISCELLANEA. 


THE  COIF. 


"  Many  of  my  readers  perhna  may  not 
know  what  I  mean  by  the  C^f.  It  as  a  romd 
piece  of  lawn  or  cambric,  covered  all  but  the 
edge  with  black  silk,  taffety,  (or  I  know  not 
what,)  but  supposed  to  represent  the  eoronm 
ekricaiii^  intended  to  hide  the  i4$umram  tUrU 
caiem,  or  shaven  pate  of  those  hi  Aalf  ard^^ 
which  the  members  of  liie  law  hi  fotnler  tittfea 
generally  wore.  It  Is  warn  placed  on  the  htader 
parts  of  the  wigs  of  all  seijesaSs  and  Judges; 
which  reminds  me  of  a  very  ridicoiouB  mistake 
of  a  wortiiy  seijeant,  not  long  deeoMCd,  and 
for  the  truth  of  which  I  can  vooch.  He  waa 
left  executor  of  one  of  his  Aretiurm^  a  Judge 
of  the  Court  of  Common  Pleas,  whose  wiH,  ^ 
accident,  was  thrown  into  Chancery,  upon' 
what  they  call  an  nn^e^hle  iuit g  that  is,  merely 
to  obtain  for  the  ezeeutors  the  solemn  sanction 
of  tiiat  Court  to  do  what  they  ought  to  have 
been  hanged  for  noi  doing  witiiout  that  sanc- 
tion, upon  their  own  discretion,  it  waa,  mote- 
over,  something  that  could  have  been  per- 
formed and  effectuaDy  accomplished  in  the 
compass  of  #ea  udmUes^  without  the  interposU 
tion  of  the  Chancdlor,  but  which  it  lit^ally 
took  9e9€n  ffeari  to  adjust  (wiy  imperfeti^) 
under  his  Lordship's  jurisdiction.  But  I  am 
wandering  from  the  n6int»  as  thoiwh  I  had  got 
into  Chancery  mysem  In  the  wUl  which  the 
worthy  serjeant  had  to  administer,  the  testator 
had  bequeathed  to  his  eldest  son  a  em  mkehtd 
piece  €fjpkte,  called,  m  "olden  times,"  a 
^mjf,  being  a  shallow  sort  of  silver  cup  with 
two  solid  handles.    The  words  of  tiie  will 

»re,  **  I  bequeath  to  my  son  Nicodemus,, 
(or  whatever  it  might  be)  m^  M  pufl"  At 
the  end  of  the  Chancery  suit,  when  the  family 
of  the  deceased  was  finally  to  be  put  in  posaes- 
sion  of  what  had  descended  to  them  sevendly 
and  particularly,  it  was  discovered  that  the 
worthy  seijeant  had  for  the  space  of  eeven 
veafs  fuHy  believed  tiiat  his  friend  theJu^ 
had,  by  a  speeM  beqmeet,  left  to  his  ddest  son, 
M  his  "old"  iiiver  "quaff,"  but  tiie  M 
block  ptiiek  he  wore  upon  his  wir,  ndelicif, 
coif.  This  is  literally  fact ;  but  it  u  quite  pro- 
per  to  a^  for  the  vindication  of  the  wordiy 
person  alluded  to,  that  "coif"  was  formerly 
spelt "  quoif/^^From  **  Hemmc  Ammutliee*' 
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LtSrr  OP  NEW  PUBUCATIONS. 


The  Law  and  Practice  of  £lectk>ii8»  as 
altered  by  the  2  &  3  W.  4,  c.  46,  and  the 
5  &  6  W.  4,  c  36.  MTith  an  Appendix,  con* 
tuning  the  Ads  of  Parliament  for  En^^hmd, 
Scotland,  and  IreUnd,  brought  down  to  the 
end  of  the  Settion  1835.  4th  edition.  By 
P.  N.  Rogers.  £mi.    VwtlL 

The  Act  for  the  Amendment  of  the  Poor 
Laws:  Notea  and  Forms.  3d  ecUtion.  By 
J.F.Acthbold,E«q.    Price  7#.  M 

The  Law  and  Practice  in  Bankruptcy,  as 
founded  on  the  recent  Statutes.  By  J.  F. 
Arcbbold,  Esq.  6th  edidon,  enlargedf  by  the 
Statutes  to  5  &  6  W.  4;  Orders,  new  Forms, 
and  Costs.  By  J.  Flather,  £sq.  Price  1/. 
boards. 

Gases  of  Controverted  Elections  in  the  12th 
Fkrllameat.  By  J.  W.  Knapp  and  E.  Ombler, 
Esqrs.    VoLI,PartlL    Pnce  7#.  6e/. 


BANKRUPTCUS  SUPgBSSPBP. 
WromA»g.%U  to  Sept,  lli,  I88ft.  hotk  imchuh^. 


Coupeep,  Fnndi,  and  William  CoupeM,  Lutoo*  BedftNndy 
Straw  Hat  Manufacturers.    Stpt,  4. 


MASTERS  EXTRAORDINARY  IN 
CHANCERY. 


F^m  J¥gMfi  21  i0  Sepiember  18,  1835,  hoth 
itutumne^  with  dates  when  gntetted, 

Kent. 


Stone,   William,    Tunbridge   Wells» 
Sept.  8. 

Postlethwute,  John  Pearson,  Ul?erstone,  Lan- 
caster.   Sept.  11. 

Heatberly,  William  Collins,  Bideford,  Devon, 
Sept.  15. 


BANKRUPTS. 
Fnm  Augut  21,  <•  St^u  18.  ISBfi^  JbcA  iacilMiw, 

Adamioa,  Travfra,  tiv«rpaoI«  CommlMloo  Afnt.   AMmgm. 
IM  &  Co.,  Bedford  »aw :  Radt^  h  (S.,  UfarpooU 

AagoldTjolui*  Jolin  8tre<t,TottcBhin  Cowt  Boad,  IkAw 

Merchant.     tyUUami,  Alfttd  Flace»  ficdfoM  Sooara: 

Ovfc. Off. An.    8eH.ll. 
Ayling,  Wia.*  Great  Portland  Street,  Mary-le-Boncb  Ch^m 

iwM.    Gff«en»  Off.  Am.i  Lsm^  ArgyU  Street.    Sept.  18. 
Bromw  ioha,  S(nitJia»»t4Ni.  Jeweller  and  Watchmaker. 

jjpyer.  Broad  Street  Bnildingi:  GroAifla,  Off:  Aia.  Smt^. 

BrighCMH  Tliomas  Woodhouee,  Ctaeltenkani,  Oloaeettar. 

draper  and  Upbolder.    Eitmank,  Off.  Aaa« :  Lee*  h  €e  J 

Freeman*!  Court,  Comhill.    Sept.  11. 
Bnakwell,  Henry,  Thrqgmorton  Street,  TUlor  and  Ihuer. 

BtUktr,  Off.  Am*  :  icMe,  Funiiwl'a  Ian.    Sept.  M. 
Bailey,  John,  Elm  Street,  Oray'i  Inn  Lana,  Bone  Hair  Mm 


it,  Xferriaiii, jBooth  Sqoaie,  Oww'a  Inn  s  WkiU 

iaM«|Off.Aia.  Attf^lL 

Bhckloclc,  Wm.,.  and  Georce  Thompaoii,  ChailtoB^aMiu 

MedkKh.  Haachrttar,  Jolaen  and  Bailden.    miEih 

C^  TokanhovM  Yaid:  JfaMiMar,  Maacheatcr.   Attf, 

Sept.  1. 
Biahton,  0«onrak  FafkSelda,  Sedaley,  SiaftNd,  Itonmarter. 

^Tortoa  •  Co..  Oiay'a  Inn  Sqaaea :  ODTMr,  Wolf arhamp* 

ton.    Sept.  la. 
BaUcy,  Wm.,  Gate  StraeC,  tincoln'a  Inn  FUtda,  Cttrrler  h, 

Leather  SeUer.   J>aolr,.  Gtuawt'a  Jan :  LmeMMm,  Off, 

Au.    Sept.  18. 
Coai,  Stephen^  Hendon,  Middleees^  and  Branavick  StreeV 

StanlMii  Street,    BlackMar^  Bond,  Surrev,    Horae 

Dealer.     Bgmk  Co.,  BaKC  SOeet^  8tiaad:    Pwgrnt, 

Dover. .  Aug.  35. 
Cheaterman,  Benianliu  Btednooce  Stiect,  Draiy  Laney 

Victualler  and  Builder.  nwor^OftAaa.i  AbMlToI 

kenhoaae.  Yard.    Aug.  36. 
Cox,  Wm.  Hawklna,  CheltenhaM,   Olonatsle^   Printer. 

Blower  &  CSo.,  Uncaln'b  Uua  Flelda.     OrUUlu  k  C^ 

Cheltenham.   Aag.SS.  ^^ 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 


Rfwm  Amgmi  21  /»  September  19, 1835,  both 
inelutwe^  with  dates  when  gazetted. 

*•*  The  names  pmnted  in  Italics  are  the 
partners  who  receitte  and  pay  debts. 

Matthews,  John,  and  Charles  Pearson,  Graves- 

end.  Kent»  Attorneys  and  SoUcittUESk    Ang. 

21. 
Angdl.  Alfred,  and  Richard  RastaU,  Lmoob's 

Inn  Fields,  Attorneys  and  Solicitors.  Sept.  1. 
Harris,  George,  l/^liam  Wise,  and  George 

Harris,  jon.,.  Rivby,  Warwick,  Attomeyff 

and  Solicitors.    Sept.  11. 
fTAfte,  fniUam  John,  and  TfuHtaaa  Fanlooner, 

Ltncoln's  Inn  Fidds,  Attorneys  and  Soli- 

citors.    Sept  16. 


Craia,  Andrew,  NeircaaUe*upoflu>TinM,  Cabinet  1 

Wood  Merchant.    Sawia  &  Co.,  mderick*a  Flaceb  Old 
J«iriw:  GttoMi,  Netrcaatle-npott-Tyne.    Sept.  I. 
ne,Tiw>maa,  Greenwich,  Kent,  Lodgin»honae  Keeper, 
iSdwartf*,  Off.  Aia.;  " " '  

Evana,  f 

S^naK,^        _         ^ 

craa  l4uie,  Cl|easiadf»   Sept.  1. 
Pell,  Jacob,  New  Milla,  GloaM>p,  Derby, 

/ren,DeTonthire Square:  ^ken^Sl 


Flottr  Seller.  •     ._  _ 
rken^'dheflleld.    Aug.  25. 


Jdiimgtom  &  Co., 


Uimgt 
Oracle,  JoL 
Bedford 


IfordRow.    Aug.  28. 


PialMr»  George,  Liverpool.  Merchant.  MmotUUf,  Liverpool  s 
"'■      oaiCo.,  Bedfo-^"  -      '—  "" 
ion.  La 

CbiMt,  _    __  

Oodion*  Stephen,  Deronthire  StreeL    B&hoptgafc^  and 
Mincing  Lane,  Wine  and  Spirit  ifercbant.     BeicAay, 


rhn,  Preaton.  Lancaster,  Draper.  JdlUigton  &  Co., 
'dBow:  Cbntfa,  Mancheater.  Aug.  P" 
*      ~  BTsh 


NewBoawell  Coort :  GrahaM*  Off.  Aaa.    8^.  18. 
Heather.  George,  Saint  Ann's  Place.  timehonaeL  and  Bd* 

nafd  Argtea,  Brunawiek  Ttnnce^  Com  itacrciaf  Koad  Eaat, 

Mahegaav  Meichanta.   MdmmrSt,  Off:  Aaa. :  KmmgU 

Cb.,Leadenhall  Street.   Sept.  4. 
Bteddl,  Wta.,  Biayion,  York,  Vietnaller.   BaOti  Selby: 

/'orrar,  devcnt'a  Inn.  Sept.  4. 
HenderK>n,  John,  Great  Surrey  Street,  BlackMais,  and  of 

IVinidad  in  the  Weat  Indiea,  Master  Mariner  and  Mer- 

chant.    Grooei,  OS;  Asa.  i  Ca*  k  Ca.,  Paaciaa'  Lane^ 

Bttckrersbory.    Sept.  8. 
Beyfaeod,  Oeatge^  St.  Martlafa  Lane,  Chcmiat  and  DragsM. 

StffmiM  k  Co,  Little  St.  Thomaa  Apoatla.   Jjmmgtm^ 

OfflAas.    Sept.  It. 
Month,.  Wnm  MaBGheeter,  Builder  ft  BrirfclMrer.   Adlbu[^ 

tomkCo^ Bedf^  Row;  HaWaaaa,  Manohoater^  Sept, 

la. 
Hodeens,  Wte.,  Lbenool,  Hcfchant.    Ikfkr  ft  CO.,  BM- 

ford  Row  :irUI«rftGa.,U«efpoQ|.    Sept.  18. 
■Idea,  RolmvCbeateHleld,  Derby,  Orocer.    5pcaer.  Alftcd 

Place,  BedHMSq«aa«|  Utu^  Co.,  Chcaterfldd.  Sept. 

1& 


HMer,  Samuel,  Brighton,  Susses,   Builder.     Th 

Brighton :   Stevtaa  ft  Ca.,  Little  St.  Tbomaa  Apaatie^ 

Coach  Malcec.    IHIiaa 


SepUlS. 

nstone,  Ifemy;  Sheffield,  York,  Cos 

faCa.»8hdBiMt  mtaav  Sonthaaipton  Streer,  Blooan« 


tonc^emjr;  Sheffield,  Y< 

Attg.8l 

,       ,    _    lem,Stai , ^ 

Hmtimf,  Banlem  i  3mMk,  Chancery  Lane,   Aug.  28, 


Joh! 


burySouai..     ._^ 

Jackson,  Joo,  Barslem,  Stafford,  Earthenware  Manufactuicr, 


M« 


BMkirwpt8.—jeditof*s  Leiter  Baaf. 


Jonca.EliM,^anel  H«a(iatead;ilcf<foM,  Saddtcr  and  Hw- 
ntu  Itfaker.    Bdwtrds,  Off.  Asi. :    BaUtjf,  Ely  Place. 

Kerr,    Hall,   Mulffrate    Pteee,  Woolwich,   Kent^  Tailor. 

,    Groom.  Off.  Au. :  FUktr,  Walbrook.    Sept.  1. 
Xllsby,  Bichard,  Doubead  Saint  Andrvw,  Wilto,  Victualler. 
Pain,  Great  Mailbdrough  Street :    Sjuareg,  Salisbury, 
^    Sept.  U.  ..   . 

Key'se,  Jaroei.  Abenyrhan   and  Pontypool,   Monmouth, 
(4rocer  and  Draper.    Messn.  Darnel,  Bristol:  Peanon, 
Pump  Court,  Temple.    Sept.  11. 
Knight,  Thoma»,  Gilbert  Street,  Oxford  Street,  Corn  Chand- 
icr.andChop  9t  Cofltee-Houte  Keeper.   Lawremee,  Lyon*i 
Inn,  Strand.    Grakam,  Off.  Am.    Sept.  18. 
Lewii,  Mary  Ann,  Norfolk  Street,  Strand,  Milliner  and  Dreu 
.    Maker.    NiehoUom,  Charlotte  Street,  Pkzroy  Square  : 
.  ^  Qhmm,  Off.  Ass.    Aug.  21.  •       , 

Lees,  John,  Bilstun,  Stafford,  Grocer  and  Com  Dealer.  Phil- 
'<  90tt  Bt  Co.,  Southampton  Street,  Bloomsbury :  PkUUpt, 
:    .WolTerhampton.    Aug.  25. 

Molyneux,  Henry,    Penzance,  Cornwall,  Linen  Draper. 
•  .    5b£c,  Atdermaiibury:  Jolutmmt  Off.  Ass.    Aug.  21. 
Bloshen,  James,  Birmingham,  Innkeeper.  fFoodntqfe  k  Co., 
.  'Lincoln's  Inn:    Mole,  or  Subbi  6t  Co,,  Birmingham. 

Aug.  lift 
Matthews,  Wm.,  Bnshey,  Hertford,  Timber  Merchant  and 
,  .Builder.      Groom,  Off.  Ass.:    Titrmtr,  Cliflord's   fun. 

Aug.  28. 

Morgan,  Ihomas,  Llanidloes,  Montgomenr,   Grocer  and 

Dfaper.  Biggt  Southampton  Biiildmgs,  Chancery  Lane : 

.    JtfariA,  inn.,  and  Hapoani,  Llanidloes.    Aug.  28. 

Matthews,  Thomas,  ■  Bushey,  Hertford,  Carpenter  and  Bull. 

der.    Groom,  Off.  Ass.:  TWmer,  Clifford's  Inn.   Sept.  1. 

Mathews,  Wm.,  Staverton,  Devon,  Miller.    FroudK  &  Co., 

.'  iJncoln*s  Inn  Fields :  Af icAetmore,  Totnes.    Sept.  I. 
Molyneux,  Thomas,  •  Falmouth,  Cornwall,  Linen  Draper. 

Edvardt,  Off.  Ans. :  SoU,  AlUennanbury.  Sept.  8. 
Bfacey,  Ueorge,  Rose  Street,  Mewgate  Market,  Commission 
»    Ciattle  and  Meat  Salesman.     ^66ol(.  Off.  Ass. :  £t>aa«, 
Took's  Court,  Curtiior  Street.    Sept.  II. 
Mountain,  James,  Sculcoates,  York,  Common  Brewer.  Skam, 
. .    Ely  Place :  ^icAordsoii,  Hull.    Sept.  11. 
Mason,  Harry  Swaine,  and  Harry  Mason  Kettlewell,  Surrey 
i    Wharf,  Adington  Square,  Camberwell,  Surrey,  Iron  and 
,    Coal  Merchants.    AmmeUtOV,  Ass.  j  NindU  Co.,  Throg- 

norton  Street.    Sept.  16. 
Maybury,  Joseph,  John  Maybury,  and  Joseph  Maybnry  the 
Younger,  Bllston,  Stafford,  Iron  and  Tin-plate  Manu- 
,    fatturers.    Mm,  New  Boswell  Court,  Lincoln's   Inn : 
Hll/im,  jun..  BiUton.    Sept.  I  A. 
I^kes,  Joseph,  Hinckley,  Leicester,  Hosier.    Stone  k  Co., 
,     Leicester :  Skarpe  k  Co.,  Old  Jewry.    Sept.  II. 
Powell,  Charles,  Saint  Mary-at-Hill,  London,  Wine  Mer. 
.    chant  and  Tavern  Keeper.-  Edwardt,  Off.  Ass. :  Turner 
k  Co^  Basing  Lane,  Cheapside.    Aug.  21. 
Phibbs,  George,  Blenheim  Street,  Bond  street.  Wine  Mer- 
.    chant.    Oroom,  Off.  Ass. :  Bird,  Lincoln's  Inn  Fields. 
'    Aug.  25. 
Power,  John,  sen.,.and  John  Power,  jun.,  Atherstone,  War- 
.    wick.  Hat  Manufkcturers.    Messrs.  Baxter,  Lincoln's 
Inn  Fields:  £iurcer,Athentone.    Sept.  1. 
Itelvertoft,  Thomas,  Wtebeach,  Saint  Peters,   Isle  of  Ely, 
Cambridge,  Gentleman ;  formerly  carrying  on  business 
•    at  Pembrey,  Carmarthen,  in  partnership  with  Charles 
.   Bonner  ana  JuJin  Calthrop,  as  Iron  Masters  and  Coal 
Fitters.    Bekker,  Off.  Asi. :  fVUlii  k  Co.,  Tokenhouse 
Yard.   8ept.4. 


Pemberton,  Isaac,  Worcester,  Brash  Maker  and  Tobaccfr. 

pipe  Manufacturer.    Gnle,  Basingball  Street :  Gretem, 

•Off.  Ass.   Sept.  15. 
Postlethwaitc,  James,  Liverpool,  Draper.    Jdlimrion  k  Co^ 

Bedfoid  Row :  Coatee,  Mmcheiter.    Sept.  )5. 
Potter.  Wm.  James,  Little  Compton  Street,  Soho, Victualler. 

PentU,  Off.  Ass.:  G'lrties,  America  Square.    Sept.  18. 
Rhodes,  John,  Longwood,  Hnddeivfleld,  York,    Clothier. 

Lake,  Cateaton  Utroet:     Battge  k  Co„  HnddenAoM. 

Aug.  25. 
Raven,  John,  Suffolk  Lane.  Cannon  Street,  Wholesale Gro» 

cer.     Groom,  Off.  Ass  :   TempUr  k  Co,,  Oienl  Tower 

Street.    Sept.  4. 
Redman,  Charles,  Heme  Bay,  Heme;  Kent,  Builder.    Cos. 

tco^  k  Co.,  Symond's  inn,. Chancery  Lane:    JhJM- 

mux,  Canterbury.  Sent.  11. 
Roberts,  Samuel,  Farringdon  Street.  Floor  Cloth  Manntec* 

turer.    .^66o<(,  Off.  Asa.:  Bowdcs  &  Co.,  Aldermanbair. 

Sept.  18. 
Svwerby,   George,  Hibalastowe,  Ltn colli,    Carpenter  on4 

Wheelwright.      ^teAolsoa   k   Co.,   Olamfard   Brin»: 

Dgnelep  k  Co.,  Field  Court,  Gray's  Inn.    Au^.lS. 
Sawyer,  George  William,  Brighton,  Sussex,  Builder.  B* 

Brighton  :  Dom  k  Co.,  Lincoln's  Inn  Fields.    Sept.  1. 
Smith,  John  Ashwin,  Bilston,  Staflbrd,-  Grocer.     PMlfot  k 

Co.,  Southampton  Street,. Bloomsbnry  :  PJktitips,  Wol. 

verfaampton.    Sept.  4. 
Seaber,  James,  Newmarket,  Suffolk,  Scrivener.    /Hcfceriarti 

Co.,  Stone  Bultdinjni,  Lincoln's  Inn:  Boain  k  Co.,  fly* 
Tbring,  John  Hvitoc,  Warminstei ,  Wilts.  Scrivener.     Art. 

«<er,  Qeroeni's  Inn:  Goodman,  Warminster.    Aug.  95. 
Turner,  Miles,  Haigh,  Lancaster, Bleacher.    Adlmgtomk  Com 

Bedford  Row :  JLeigk,  Wigun.    Aug.  25. 
Travis,  John.  Manchester.  Dry  Salter.  Milme  k  Co.,  Temple: 

Cros«<«y  &  Co.,  Manchester.    Aufr.  28. 
Taylor,  James,  Manchester,  and  of  Cheetwood,  Lancaster* 

Brushmakcr.    JdHngton  k  Co.,  Bedford  Row:     Lnn. 

Manchebter.    Sept.  I. 
Turberville,  Thomas,  Worcester.  Grocer  and  Hop  Merdumu 

CardaUi  k  Co.,  Bedford  Row  :  GtUam  k  Co.,  Worcester. 

Sept.  4. 
Wade,  Wm.,  Liverpool,  Gmcer.     Mawdetftf,  Uvcipaal: 

AdlingUm  k  Co„  Bedford  Row.    Aug.  21. 
Williamson.   Wm.  Edward,  and  Edward  Backtey  Otoeey, 

Salford,  Lancaster,  Ale  and  Porter  Brcwen.    Seoit,  Lin- 
coln'* Inn  Fields  :  GrceaAo/f  A,  Manchester.  A  as.  31. 
Wren,  Wm.  Thomas,  Chichester,  Sussex,  Brewer.    Price  k 

Co.,  Chichester:   Sowto*,  Great  James  Street,  Bedford 

Row.    Aug.  28. 
Wakeharo,  Wm.,  Plymouth,  Devon,  Roman  Cement  Man** 

facturer.      Sole,  Aldermanbury :   Bemnwtt,  nymovtlu 

Sept.  1. 
Webster,  John,  and  Jonathan  Abraham  Webster,  Wadsley, 

Erdesfleld,  York,  Paper  Manufacturers.    Bmtige  k  C^» 

Chancery  Lane :  Disoa,  Sheffield.    Sept.  8. 
Willett,  Jasper,  Brandon,  Suffolk,  Grocer  and  Draper.  IW- 

aer  &  Co.,  Basing  Lane,  Cheamide.  Sept.  11. 
Weatherley,    llderton  John,   Newcastleoupon-TVae,  Mer- 
chant.   MergiMom  k  Co.,  King's  Koad.  Bedford  Row : 

Broekett  k  Co.,  Newcastle-upon-Tyne.    Sept.  1 1. 
Wright,  Henry,  Norwich,  Norfolk,  Wine  and  BpiiH  Mcfu 
chant.    Browmmg,  Hatton  Court,  ThreadnecdleStraet: 

Clark,  Off.  Ass.    Sept.  18. 
Wrisley,  John,  Manchester,    Fustian  Manufacturer  and 

Finither.    Joknton  k  Co.,  Temple :  BootA,  Manchester. 

Sept.18. 


THE  EDITOR'S  LETTER  BOX. 


'The  First  Part  of  the  Commentariet  on  ihe 
New  Statutes^  contaiain^  a  full  Digest  of  the 
Law  and  Practice  of  Corporations,  as  altered 
by  the  New  Act,  with  the  Act  and  Order  in 
Cipuncil  verbfitim,  will  be  ready  on  Saturday 
next,  October  3. 

.  The  Leg^al  Almanac,  Remembrancer,  and 
Diary t  for  1836,  will  be  published  before  Mi- 
cbaefmas  Term.  The  plan  adopted  last  year 
wjli  be  somewhat  altered.  Particular  attention 
will  be  paid  to  the  preparation  of  «n  Office 
Diary.  Several  new  Professional  Lists  will  be 
added ;  and  it  is  expected  that  with  the  sug- 
gestions we  have  received,  the  Work  will  be 
rendered  particularly  useful  to  the  profession 
arlarge. 

The  Commissioners'  Report  on  the  Conso- 
lidation of  die  Statute  Law  is  now  publbhed, 
price  2f . 


The  further  contribution  of  G.  B.  has  been 

received. 

We  are  obliged  by  several  further  sugges- 
tions relating  to  The  Legal  Almanac. 

We  thank  a  correspondent  at  Epsom  for  his 
communication. 

llie  Queries  and  Answers  of  £.  R. ;  *'  A 
Young  Clerk;"  L.  H. ;  "Genus;"  N.  N.; 
and  W.  S.,  have  been  received. 

'The  Case;  and  Opinion  of  '*  Aspiro "  is  ae-* 
ceptable,  and  we  are  obliged  by  our  cerret- 
pon dent's  offer  of  other  similar  articles. 

A  correspondent  is  informed  that  the  En- 
franchisement of  Copyholds  BUI  was  referred 
to  a  Select  Committee  of  the  Hovte  of  Lovids, 
and  proceeded  no  farther.  The  subject  is  a 
very  difficult  one. 
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SATURDAY,  OCTOBER  3, 1 835.   No.  CCXCI V. 


—  "  Quod  magis  ad  nob 

Pertinet,  et  Dwcire  m^mn  est,  agitRinuB. 


HORAT; 


THE  RIGHTS  OF  FRENCHMEN  IN 
ENGLAND. 

BT  A  FRJINCH   ADVOCATB. 


No.  II. 
My  dear  Friend* 
As  I  hope  you  have  now  had  time  to 
digest  the  contents  of  my  last  letter  on 
Frenchmen's  rights^  I  shall  now  proceed  to 
give  yon  a  little  more  information  on  the 
same  subject. 

Yon  may  remember  that  in  my  last  I 
pointed  out  the  distinctions  between  natural- 
bom  subjects,  aliens,  denizens,  and  natu- 
ralized foreigners.  I  also  told  you  the  rights 
or  restrictioiis  possessed  and  borne  by  the 
three  latter  cIbmcs,  with  respect  to  holding 
property,  real  and  personal.  I  shall  now 
.  point  out  to  you  some  of  the  commercial 
rights  and  restrictions  bestowed  and  im- 
posed by  the  English  law. 

The  Common  Law  of  England  has  alwa3rs 
been  jealous  of  foreigner^ ;  from  the  Con- 
quest till  upwards  of  two  hundred  years 
afterwards,  it  does  not  appear  that  strangers 
were  permitted  to  reside  in  England,  even 
on  account  of  commerce,  beyond  a  limited 
time,  except  by  a  special  warrant ;  for  they 
were  considered  only  as  sojourners  coming 
to  a  £Edr  or  market,  and  were  c^liged  to  em- 
ploy their  landlords  as  brokers  to  buy  and 
sell  their  commodities ;  and  I  find  that  one 
stranger  was  often  arrested  for  the  debt,  or 
punished  for  the  misdemeanour  of  another, 
as  if  all  strangers  were  to  be  looked  upon 
as  a  people  with  whom  the  English  were  in 
a  state  of  perpetual  War,  and  therefore 
might  make  reprisals  on  the  first  they  could 
lay  hands  on.  (Tucker's  Remarks  on  Na- 
turalization Bill,  2,  3,  13-15 ;  2  Inst.  204 ; 
Rymer's  Fttdera,  vols.  1,  2,  3,  4.)  It  is 
stated  in  1  Anderson's  History  of  Commerce, 
(pp.  237,  242)  that  in  a.d.  1276  it  was  a 
general  rule  in  England,  that  the  aggregate 
.  body  of  every  particular  nation  of  foreigners 
residing  here  were  obliged  to  answer  for  mis- 
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demeanours  of  every  individual  person  of  their 
number.    It  was  said  by  Lord  Coke,  in  Ca/- 
vin'8  case,  (7  Ck>.  21b. ;  4  Inst.  155), "  thata 
monarch,  or  an  absolute  prince,  as  owing  no 
allegiance   to  the   English  crown,   cannot 
come  into  England  without  Ucense  of  the 
King ;  and  that  in  ancient  time  no  ambus- 
sador  came  into  this  realm  before  he  had  a 
safe-conduct ;  for  as  no  king  can  come  into 
this  realm  without  a  license  or  safe^conduct, 
so  no  prorex,  which  representeth  a  king's 
person  can  do  it."    And  it  appears  from  the 
same  author,  (2  Inst.  57),  that  by  the  an- 
cient kings,  amongst  whom  Alfred  was  one, 
it  was  forbidden  that  any  alien  merchant 
should  make  his  haunt  in  England,  except 
at  the  four  fairs,  or  sojourn  in  the  land  be- 
yond/or/y  days.  In  the  Mirror  (c.  5,  s.  5) 
it  is  said,  that  the  stay  of  alien  merchants 
shall  not  be  to  the  prejudice  of  the  towns 
or  merchants  of  England,  and  there  shall 
be  oaths  to  the  king  and  pledges,  if  they 
stay  more  than  forty  days.    (Mirror,  c.  3, 
s.  8,  quoted  2  Inst.  63.)    And  at  this  day« 
even  those  aliens  who  are  private  subjects 
of  a  nation  at  peace  with  us,  are  liable  to  be 
sent  home  whenever  the  King  sees  occa- 
sion. (1  fila.  Com.  260  ;  66  Geo.  3,  c.  86.) 
In  frivour  of  commerce,  however,  some  of 
the  restrictions  upon  aliens  were  very  early 
relaxed.    Thus  a  law  was  made  by  King 
Ethelred,  that  all  ships  of  merchants,  even 
enemies,  entering  any  port  from  the  sea, 
even  without  stress  of  weather,,  should  en- 
joy undisturbed  peace.  (2  Inst.  57.)    The 
prerogative  of  the  Crown  over  aliens  was 
greatly  abused  by  King  John,  who  con- 
verted it  into  an  instrument  for  extorting 
exorbitant  duties  from  foreign  merchants  ; 
and  therefore,  that  such  disgrace  might  no 
bnger  continue,  it  was  enacted  in  Magna 
Charta,  that  "  all  merchants  (if  they  were 
not  openly  prohibited  before)  shall  have 
their  safe  and  sore  conduct  to  depart  out  of 
England,  to  c&pe  into  England,  to  tarry  in 
and  go  through  England,  as  well  by  laud  as 
2  F 
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by  water,  to  buy  and  tell,  without  any  man- 
ner  of  evil  toJJs,  by  tiie  old  and  rightful 
customs,  except  in  time  of  war ;  and  If 
they  be  of  a  land  making  war  against  us, 
and  such  be  found  in  our  realm  at  the  be- 
ginning of  the  wars,  they  shall  be  attached, 
without  harm  of  body  or  goods,  until  it  be 
known  unto  us,  or  our  chief  justice,  how 
our  merchants  be  intreated  there  in  the  land 
making  war  against ;  and  if  our  merchants 
be  weU  entreated  there,  theirs  shall  be  like- 
wise with  us."  This  last  enactment  will 
no  doubt  remind  you  of  Article  11  of  our 
Civil  Code :  "  Foreigners  shall  enjoy  in 
France  the  same  civil  rights  as  those  which 
are  or  shall  be  granted  to  Frenchmen  by 
the  treaties  of  the  nation  to  which  such  fo- 
reigners shall  belong/*  Sur  Edward  Coke 
(2  Inst.  57.)  sajrs,  that  it  is  provided  by 
Magna  Charta,  "  that  all  merchant  stran- 
gers in  amity  (except  such  as  be  so  publicly 
prohibited)  shall  have  safe  and  sure  conduct 
in  seven  things:  1st,  to  depart  out  of 
England;  2d,  to  come  into  England;  3d, 
to  tarry  here ;  4th,  to  go  in  and  through 
England,  as  well  by  land  as  by  water ;  5Ui, 
to  buy  and  sell ;  6th,  without  any  manner 
of  evil  tolls ;  and  7th,  by  the  old  and  right- 
ful customs."  And  Sir  Edward  Coke  ob- 
serves, {ibid.)  that  the  public  prohibiticm  of 
alien  merchants  to  which  the  statute  refers, 
must  be  by  common  or  public  council  of 
the  realm,  that  is,  by  Act  of  Parliament, 
for  that  it  concemeth  the  whole  realm,  and 
is  implied  by  this  word  pubUce.  And  it  is 
to  be  further  remariced  upon  that  chapter 
of  Magna  C^iarta,  that  it  exempts  the  dien 
merchant  from  all  evil  tolls,  and  entitles 
him  to  trade  according  to  the  ancient  and 
rightful  customs.  "Tolls,"  says  Su:  Ed- 
ward Coke  (2  Inst,  58),  *•  signify,  in  a  ge- 
neral sense,  any  manner  of  custom,  subsidy, 
prestation,  imposition,  or  sum  of  money 
demanded  for  exporting  or  importing  of  any 
wares  or  merchandizes,  to  be  taken  of  the 
buyer.  They  are  called  mala  tolneta,  evil 
toUs,  when  the  thing  demanded  for  wares 
or  merchandizes  does  so  burthen  the  com- 
modity as  the  merchant  cannot  have  a  con- 
venient gain  by  trading  tlierewith,  and 
thereby  the  trade  itself  is  lost  or  hindered ; 
and  in  divers  statutes,  maletout  for  maletot ; 
maletout  is  a  French  word,  and  signifieth 
an  unjust  exaction."  It  seems  that  Sir 
Edward  Coke,  by  the  word  "customs," 
meant  the  revenue  impositions,  and  not  the 
customs  of  the  country. 

In  earlier  times,  when  the  extent  of  the 
prerogative  was  undefined,  it  was  considered 
a  branch  of  the  royal  power  to  impose  upon 


the  merchandize  of  aliens  aueli  tolb  as  were 
not  evil^  but  for  the  advancement  of  trade 
and  the  public  good.  But  when  the  liber- 
ties of  the  realm  were  fisied  at  the  revdu- 
tion  of  1686,  it  was  enacted,  (1  W.  &  M. 
Sess.  2,  c.  2,  s.  1 ;  2  Anders.  Hist.  Cool. 
69) . "  that  levying  money  for  or  to  the  use 
of  the  Crown,  by  pretence  of  prerogative, 
without  assent  of  Parliament,  for  longer 
time  or  in  other  manner  than  the  aame 
is  or  shall  be  granted,  is  illegal ;"  so  tiiat 
now  no  tax  or  custom  can  be  imposed  upon 
alien  merchants,  but  by  the  same  authority 
which  binds  the  natural-bom  subjects  ci 
the  British  empire, — the  legislature ;  and 
thus  the  provisions  of  Magna  Charta  in 
fayoxaci foreign  traders,  which  I  have  been 
stating  and  analysing,  are  now  endowed 
with  a  force  and  efficacy  which  they  woi^ 
never  have  possessed,  amid  the  oeaaeless 
fluctuations  of  the  prerogative,  in  the  im- 
certain  ages  of  the  Britbh  consdtntioii. 

You  will  join  with  me  in  the  admiration 
of  Mr.  Jusrice  Kackstone,  and  our  own 
Montesquieu,  of  the  prorisicms  thus  con- 
tained in  the  English  charter  of  liberty. 
The  English  Judge  and  Professor  remarks : 
"  It  SB  somewhat  extraordinary  that  these 
provisions  should  have  found  a  place  in 
Magna  Charta,  a  mere  interior  treaty  be- 
tween the  King  and  his  natural-bom  sub- 
jects." 

Our  own  Montesquieu  (Esprit  des  Lois, 
liv.  2U,  chap.  14)  has  remarked,  that  •<  the 
great  charter  of  the  English  foibids  the 
seizure  and  confiscation,  in  case  of  war,  of 
foreign  merchants'  goods,  unless  by  way  of 
reprisaL  It  is  wortiiy  of  admiration,  tiiat 
England  should  have  made  it  one  of  the 
artides  of  her  liberty."  And  again  (diap.  7) 
"  The  English  are  tiie  nation  which,  more 
than  any  other,  has  been  able  to  give  effect 
to  those  three  great  objects,  religion^  com- 
merce, and  liberty."  It  should  seem  that  at 
this  time  even  the  great  principle  of  free 
trade  began  to  develop  itself  in  England,  or 
at  least  that  an  extended  view  of  &e  prin- 
ciples of  commerce  was  already  posecased 
by  those  valiant  Britons  who  forced  their 
charter  from  the  tyrant  John. 

In  the  reign  of  Edward  the  ^irst,  aliens 
were  enabled  to  proceed  summarily  for  their 
debts,  (11  Edw.  1.  Stat,  de  Mereatoribus; 
1  Anders.  Hist.  Com.  242);  andbyeharter 
they  were  permitted  to  hire  houses  of  their 
own,  and  to  dispose  of  their  goods  them- 
selves to  the  best  advantage.  (12  Edw.  1 . 
and  81  Edw.  1  ;  Tucker  on  Naturalization 
Bill,  3,  5 ;  Rymer,  vol.  4,  p.  361 ;  1  Anders. 
Hist.  Com.  268.)    ITic  stat.  of  2  Edw.  8, 
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c.  9,  ooBfimuB  Magna  Charta,  by  enacting 
that  all  merchants y  strangen  and  privy,  may 
go  and  come  with  their  merchandizes  into 
England,  and  buy  and  sell  as  they  please^ 
after  the  tenor  of  the  great  charter.  (Tucker 
on  Naturalization,  9 ;  1  Anders.  Hist.  Com, 
268,  9.)  And  it  was  enacted  by  9  Edw.  Ill, 
8t.  l,c.  1,  "that  all  merchanis,  strangers 
and  others,  might  deal  in  all  things  ven^ble 
within  the  realm,  and  sell  to  any  but  the 
king's  enemies,  notwithstanding  any  fran- 
chises or  usages  to  the  contrary,  save  the 
king's  customs;"  and  persons  disturbing 
alien  merchants  in  the  protection  given  by 
this  statute  are  subjected  to  double  damages. 
(This  Act,  confirmed  by  25  Edw.  8,  27 
Edw.  3;  Tucker  on  Naturalization  Bill, 
15,  1 7.)  To  this  enactment,  however,  was 
added  an  exception,  forbidding  aliens  to 
carry  wine  out  c^  the  realm.  By  the  statute 
of  the  Staples,  27  Edw.  3,  st.  2,  c.  17,  the 
abominable  practice  of  arresting  one  alien 
for  another's  debt  was  put  an  end  to,  and 
time  given  to  aliens,  in  case  of  war,  to  re- 
move with  their  effects.  It  was  enacted, 
(27  Edw.  3.  St.  2,  c.  17;  Tucker  on  Na- 
turalization Bill,  15—17)  that  a  merchant 
stxanger  shall  not  be  impeached  for  another's 
debt,  but  upon  a  good  cause ;  merchants  of 
enemies'  countries  shall  sell  their  goods  in 
convenient  time,  and  depart ;  and  that  no 
merchant-stranger  shall  be  impeached  for 
another's  trespass,  or  for  another's  debt, 
whereof  he  is  not  debtor,  pledge,  nor  main 
pernor.  A  proviso  then  follows  in  ^vour 
of  reprisals,  and  a  period  of  forty  days  after 
the  commencement  of  war  is  allowed  them 
to  depart,  and  in  the  mean  time  to  sell  their 
merchandize. 

By  36  Edw.  3,  c.  7,  a  court  was  con< 
stituted,  composed  partly  of  foreigners,  to 
try  mercantile  causes;  and  other  regulations 
in  £Etvonr  of  alien  merchants  were  passed. 
(1  Anders.  Hist.  Com.  347.)  In  the  suc- 
ceeding reign  of  Richard  2,.  he  deprived  the 
foreigner  of  the  liberty  of  buying  and  sell- 
mg  of  or  to  any  other  foreigner  within  the 
precinct  of  London ;  but  by  two  subsequent 
statutes  of  the  same  reign,  the  several  sta- 
tutes of  Edward  3»  in  favour  of  aliens 
were  explained  and  confirmed;  and  in  14 
Ric.  2,  c.  9,  it  was  expres&ly  enacted, 
"  that  merchant  strangers  repairing  into  the 
realm  of  England  shall  be  well  and  cour- 
teously and  rightfully  used  and  governed  in 
the  said  realm,  to  the  intent  that  they  shall 
have  the  greater  courage  to  repair  into  the 
same." 

Soon  after  this,  the  country  was  em- 
broiled in  civil  war,  and  down  to  the  end 


of  Richard  the  Third's  reign  I  find  continual 
interferences  by  the  legislature  with  th^ 
freedom  of  commerce  by  aliens.  Some  of 
these  were  so  absurd,  that  it  is  hardly  pos- 
sible to  imagine  they  were  the  laws  of  the 
same  nation  as  obtuned  Magna  Charta. 
They  were  of  such  a  description,  that  the 
evil  consequences  resulting  from  them  were 
even  recited  in  the  preamble  of  the  19  Hen. 
6y  c.  6.  Some  of  the  mischiefs  arising 
from  this  course  of  proceeding  on  the  part 
of  the  legislature  have  been  well  remarked 
by  Dr.  Tucker,  who  wrote  on  the  Natu- 
ralization Bill  (p.  37).  He  has  observed 
that  which  the  principles  of  political  eco- 
nomy render  evident  to  any  one  who  con- 
siders the  matter :  First,  the  cloth  imported 
from  abroad  could  be  had  at  a  cheaper  rate 
than  what  was  made  at  home ;  and  whoso- 
ever sells  cheapest,  whether  he  be  a  foreigner 
or  native,  will  always  have  the  preference 
at  market.  Secondly,  the  English  journey- 
men and  lower  manufacturers^  who  have 
been  the  most  noisy  and  clamorous  against 
foreigners^  being  now  destitute  of  work  at 
home,  were  glad  to  retire  to  foreign  countries 
to  seek  for  employment.  They  then  found 
to  their  cost,  that  the  expulsion  of  foreigners 
was  the  cause  of  taking  the  bread  out  of  their 
mouths,  not  the  a({mM^o»  of  them.  Tliirdly, 
the  consumption  of  provisions  growing  less 
every  day  on  these  accounts,  there  was  no 
encouragement  to  the  frumers  and  landed 
gentlemen  to  raise  any  thing  but  numerous 
Hocks  of  sheep,  which  they  were  sure  would 
turn  to  good  account  by  the  demand  for 
wool  in  Flanders;  and  so  great  was  the 
decay  of  the  woollen  and  all  other  manu- 
fiictures,  that  the  very  remembrance  seems 
to  have  been  lost  among  the  English. 

The  country  having  thus  become  im[)o- 
verished,  we  find  the  tide  in  favour  of  aliens 
and  commerce  turned  by  the  influx  of  fo- 
reign workmen  and  artificers,  who  took 
refuge  in  England  in  the  reign  of  Elizabeth, 
attributable  to  the  persecution  of  the  Duke 
d'Alva.  (Tucker.  38,  39).  But  these  fo- 
reigners were  rather  tolerated  tlian  encou- 
raged ;  and  when  King  James  came  to  the 
throne,  the  citizens  of  London  preferred 
petitions  against  aliens ;  and  the  rules  and 
orders  made  in  consequence  of  their  soli- 
citations were  most  injurious  to  them,  as 
well  as  quite  opposite  to  the  nature  of  a 
free,  open,  and  extensive  trade.  (Tucker, 
41.)  In  the  commission  dated  5th  June, 
1622,  his  majesty  saith^  "  he  would  en- 
deavour to  keep  such  a  due  temperament 
between  the  interests  of  the  complainants 
and  that  of  foreigners,  that  the  latter  should 
or-) 
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have  no  canse  to  fear  being  disturbed  in 
their  industrious  and  sedulous  coiu-ses, 
whereof  he  wished  his  own  people  would 
take  example." 

But  this  seeming  indulgence  ends  in  real 
oppression,  as  may  be  seen  by  the  two  suc- 
ceeding clauses.  (Tucker,  42.)  "  And  fur- 
ther our  will  and  pleasure  is,  that  every 
such  stranger  bom,  denizen  or  not  denizen, 
or  others  bom  of  parents  strangers,  not 
having  served  their  apprenticehoods  as  afore- 
said, who  either  use  any  manual  or  handi- 
craft trade,  or  buying  or  selling  of  the  home 
commodities  of  our  kingdom,  shall  pay  to 
our  use,  as  a  thankful  acknowledgment  of 
our  royal  favour,  such  rates  and  payments, 
out  of  their  earnings  or  gains,  to  be  distri- 
buted and  disposed  of  for  the  ease  and  com- 
fort  of  our  own  people,  as  we  shall  think 
fit,  as  shall  be  directed  by  a  schedule  sub- 
scribed by  our  own  hand;  or  in  default 
thereof,  such  rates  or  payments  as  our  said 
commissioners,  under  their  hands,  or  under 
the  hands  of  three  of  them,  shall  set  down, 
whereby  our  natural-bom  subjects  may  dis- 
cern that  we  put  a  proportionable  difference 
between  them  and  the  strangers,  if  their 
own  want  of  industry  or  honest  workman- 
ship be  not  the  impe^ment.  Nevertheless, 
our  pleasure  and  command  is,  that  this  fa- 
vour, which  we  shall  thus  vouchsafe  to  ex- 
tend to  such  strangers  who  have  settled 
themselves  and  their  families  in  this  our 
realm  already,  or  to  such  who  by  their  ser- 
vice, according  to  our  laws,  shall  hereafter 
deserve  tlie  l^e  favour,  shall  not  draw  his 
ther  or  continue  here  any  increasing  num- 
ber of  masterless  men  of  handicraft  trades, 
to  the  extreme  hurt  both  of  the  English  and 
strangers ;  but  that  such  either  speedily  re- 
turn into  their  own  countries,  or  put  them- 
selves to  work  as  hired  servants,  according 
to  the  tme  meaning  of  our  laws,  or  else 
shall  undergo  the  severity  of  our  laws  pro- 
vided and  in  force  against  them."  Then 
comes  a  third,  in  relation  to  the  persecuted 
French  Protestants,  which  is  too  interesting 
to  you  as  a  Frenchman  to  be  omitted. 
"  Notwithstanding  our  will  and  pleasure  is, 
that  unto  such  of  the  French  nation,  wbo, 
by  reason  of  the  late  troubles  in  that  king- 
dom, (according  to  the  league  of  the  Duke 
of  Guise  to  arrest  the  Protestants,)  have 
had  their  refuge  hither,  there  shall  be 
showed  such  favour  beyond  the  proportion 
of  other  strangers  as  our  commissioners 
shall  think  Jit,  if,  within  a  convenient  time 
after  these  troubles  shall  have  overblown, 
they  shall  return  into  their  own  country 


again."   Thus  stood  the  matter  in  the  reign 
of  King  James  I. 

In  my  next  I  shall  proceed  farther  on  this 
subject  of  commercial  rights. 

I  remain  yours,  &c. 


THE  PROPERTY  LAWYER, 


No.  LI. 

ON  THB  FORCB   OF  THB  WORD  '' PROVIDE D** 
IN  A  LEASE. 

"  Provided  always,"  and  it  is  hereby  agreed, 
that  in  case  at  an^  lime  hereafter  during  the 
continuance  of  this  demise,  •/.  ff,  or  his  heirs 
shall  be  desirous  of  re^idinsr  at  B.,  and  si|^' 
nify  the  same  to  C,  H,p  his  executors,  &c.,. 
that  he  shall,  within  three  months  after  re- 
ceiving notice,  surrender  to  him  or  them  the 
possession  of  the  dwelling-house^  &c.  hereby 
demised  for  the  reminder  of  the  term ;  in 
consideration  whereof  •/.  H.  or  his  heirs  shall 
build  the  skilling  part  of  the  house  called  the 
White  House,  in  B.  aforesaid,  as  high  as  the 
front,  and  make  proper  chambers  in  the  upper 
part  thereof  for  the  mtuitous  occupation  of 
C,  U.,  his  executors,  &c.  daring  the  remainder 
of  the  term ;  and  also  allow  to  (7.  H.^  his  exe- 
cutors, &c.,  out  of  the  ren(,  the  annual  sum 
of  22/.  5s.  by  half-yearly  portions,  C.  ff.,  his 
executors,  continuing  to  pay  all  taxes  as  be- 
fore ;  those  for  the  \Vhite  House  to  be  paid 
by  J.  H.  or  his  heirs." 

The  notice  required  was  given,  and  posses- 
sion demanded,  but  refused.  Mr.  j46Mi  (after- 
wards Lord  Tenterden)  was  desired  to  draw  a 
declaration  in  ejectment,  and  to  give  his  opi- 
nion whether  an  action  would  lie  against  C  H* 
for  not  quitting. 

The  following  was  his  opinion  :—* 

The  import  of  the  elnuit  for  surrendering 
the  possession  of  the  mansion  house,  &c.  may 
admit  of  strong  doubt ;  but  according  to  Litt. 
sect.  329,  Lwd  CnmveiPs  case,  2  Co.  696, 
and  the  cases  of  Sitnson  v.  Titnell  and  Lord 
Pembroke  v.  Barclay,  (2  And.  20;  Cro.  Eliz. 
384;  Moor.  706)  cited  in  that  case,  fo.  716. 
I  think  the  word  "provided"  in  this  clause 
makes  a  condition  to  which  the  whole  term  is 
subject ;  and  that  for  the  non-performance  of 
the  condition.  J.  H.  may  avoid  the  lease  as  to 
all  the  premises  demised.  From  this,  how- 
ever, he  will  have  disabled  himself,  if  be  has 
done  any  act  that  may  amount  to  a  dispensa- 
tion  of  the  forfeiture,  as  acceptance  of  the 
rent  due  since  the  espiration  of  the  three 
months ;  I  also  think  he  cannot  maintmn  an 
ejectment,  unless  he  built  up  the  White  House 
so  as  to  have  it  ready  for  the  reception  of 
C.  H.  at  the  end  of  the  three  months.  8ee 
the  last  case  put  by  Anderson,  Ch.  J.  in  his 
argument  on  Lord  Cromwell* s  case,  2  And.  72. 
The  declaration  I  have  drawn  is  so  framed  as 
to  enable  •/.  H.  to  recover  all  the  premises 
comprised  in  the  lease ;  and  If  the  clause  in 
the  question  be  considered  not  as  a  coaditioa 
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extending  to  the*  whole  estate,  but  only  as  a 
limitation  of  the  term  in  the  particular  part  to 
be  surrendered,  (see  2  And.  72;  Dyer,  221, 
^tf)  in  margin)  that  part  alone  may  be  reco- 
vmd  under  this  declaration  :  unlesd.  however, 
the  word  "prtwided"  shall  be  held  to  make 
either  a  general  condition,  or  a  partial  limita- 
tion, J.  H,  cannot  maintain  an  ejectment  even 
for  the  particular  part,  but  must  bring  an  action 
of  covenant ;  for|the  clause  in  question  is  cer- 
tainly a  covenant  on  the  part  of  the  lessee,  and 
the  two  cases  above  cited  from  2  Co.  shew 
that  it  may  be  both  a  condition  and  a  cove- 
nant. But  if  the  lessor  choose  to  bring  an 
ejectment  as  for  the  breach  of  a  condition,  it 
seems,  from  the  opinion  of  Montarue,  Ch.  J., 
Dal.  8,  that  he  cannot  also  muntam  an  action 
of  covenant.  If  he  choose  to  waive  the  for- 
feiture, he  most  certainly  may  maintain  »an 
action  of  covenant,  and  I  would  advise  him  to 
bring  that  action  rather  than  an  ejectment,  to 
avoid  all  doubts ;  because  I  think  it  probable 
that  if  an  action  of  covenant  is  brought,  the 
lessee  will  give  u^  the  premises  specified,  in 
order  to  compromise  that  action ;  but  of  this 
matter  J.  //.  can  form  the  best  judgment  for 
himself,  if  it  should  be  held  that  this  is  a  con- 
dition,  and  that  the  lessor  has  by  law  a  right 
of  re-entry  into  all  the  premises.  Yet  I  thmk 
a  Court  of  Equity  will  relieve  the  lessor,  upon 
his  surrendering  the  particular  parts,  and 
making  compensation  to  J,  H,  for  the  damage 
he  may  have  sustained  by  the  neglect  to  sur- 
render in  due  time." 


CHANGES  MADE  IN  THE  LAW 
DURING  THE  LAST  SESSION  OF 
PARLIAMENT. 

No.  III. 


I.IMITATIOK  OP  POLLS  AT  XLBCTIOITB. 

5  &  6  W.  4,  c.  S6. 

This  is  intituled  ''An  Act  to  limit  the 
Hme  of  taking  the  Poll  in  Boroughs  at 
contested  Elections  of  Members  to  serve  in 
Parliament  to  One  Day." 

It  recites,  that  it  would  tend  to  promote 
the  purity  of  elections  and  the  diminution 
of  expense  if  the  poll  at  all  x^ntested  elec- 
tions of  members  to  serve  in  parliament 
were  taken  in  one  day.  By  the  2  &  3  W. 
4,  c.  45,  such  poll  might  remain  open  dur- 
ing two  days.     It  is  now  enacted, — 

I .  That  from  the  passing  of  this  act  such 
part  of  the  recited  act  as  tdlows  the  poll  to 
continue  open  during  two  days  in  cities, 
boroughs,  and  towns,  or  in  counties  of 
cities  or  counties  of  towns,  shall  be  re- 
pealed. 


2.  That  at  every  contested  election  of  a 
member  or  members  to  serve  in  parliament 
for  any  city,  borough,  or  town,  or  county 
of  a  city,  or  county  of  a  town,  the  polling 
shall  commence  at  eight  of  the  clock  in  the 
forenoon  of  the  day  next  following  the  day 
fixed  for  the  election ;  and  the  polling  shall 
continue  during  such  one  day  only;  and 
no  poll  shall  be  kept  open  later  than/otrr  of 
the  clock  in  the  afternoon :  Fh>vided,  that 
when  such  day  next  following  the  day  fixed 
for  the  election  shall  be  Sunday,  Good 
Friday,  or  Christmas  Day,  then  in  the  case 
it  be  Sunday  the  poll  shall  be  on  the  Mon- 
day next  following ;  and  in  the  case  it  be 
Good  Friday,  then  on  the  Saturday  next 
following ;  and  in  the  case  it  be  Chnstmas 
Day,  then  on  the  next  following  day,  if  the 
same  shall  not  be  Sunday,  and  if  it  be 
Sunday,  on  the  next  following  Monday. 

3.  lliat  the  polling  booths  or  compart- 
ments at  each  polling  place  shall  be  so 
divided  and  arranged  by  the  sheriff  or  other 
returning  ofiicer  that  not  more  than  three 
hundred  electors  shall  be  allotted  to  poll  in 
each  such  booth  or  compartment. 

4.  That  on  the  requisition  of  any  can- 
didate, or  of  any  elector  being  the  proposer 
or  seconder  of  any  candidate,  the  booths  or 
compartments  of  each  polling  place  shall  be 
so  divided  and  arranged  by  the  sheriff  or 
other  returning  officer  that  not  more  than 
one  hundred  electors  shall  be  allotted  to  poll 
in  each  such  booth  or  compartment :  Pro- 
vided, that  such  candidate  or  elector  making 
such  requisition  shall  pay  all  expenses  in« 
cident  upon  such  division  or  arrangement. 

5.  That  in  case  any  requisition  as  afore- 
said shall  be  made  on  or  before  the  day 
fixed  for  the  election,  the  sheriff  or  other 
returning  officer  shall  forthwith  give  public 
notice  of  the  situation  of  such  booths,  which 
shall  be  deemed  to  be  sufficient  notice,  any 
law  or  statute  to  the  contrary  notwith- 
standing. 

6.  That  no  elector  at  any  election  shall 
be  required  to  take  the  oaths  commonly 
called  the  oaths  of  allegiance,  abjuration, 
and  supremacy,  nor  any  oath  or  oaths  re- 
quired to  be  taken  by  any  act  of  parliament 
in  lieu  thereof;  any  law  or  statute  to  the 
contrary  notwithstanding. 

7.  lliat  such  of  the  freemen  of  the  city 
of  London,  being  liverymen,  as  are  or  shall 
be  entitled  to  vote  in  the  election  of  mem- 
bers to  serve  in  any  future  parliament  for 
the  city  of  London  in  the  Guildhall,  andwho 
are  or  shall  be  also  entitled  to  vote  in  such 
election  as  owner  or  tenant  of  premises  in 
such  city,  shall  be  entitled  to  vote  at  any 
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such  election  at  the  booth  or  place  ap- 
pointed for  the  parish,  district,  or  part 
-wherein  the  property  may  be  situate  in  res- 
pect of  which  he  is  so  entitled  to  vote  as 
aforesaid ;  and  that  such  vote  shall  be  en- 
tered in  the  poll  books  either  as  the  vote  of 
a  liveryman,  or  as  owner  or  tenant,  as  the 
person  so  voting  shall  direct. 

8.  That  where  the  proceedings  at  any 
election  shall  be  interrupted  or  obstructed 
by  any  riot  or  open  violence,  whether  such 
proceedings  shall  consist  of  the  nomination 
of  candidates  or  of  the  taking  the  poll,  the 
sheriff  or  other  returning  officer,  or  the  law- 
fol  deputy  of  any  returning  officer,  shall  not 
for  such  cause  terminate  the  business  of  such 
nomination,  nor  finally  close  the  poll,  but 
shall  adjourn  the  nomination  or  the  taking 
the  poll  at  the  particular  polling  place  or 
places  at  which  such  interruption  or  ob- 
struction shall  have  happened  until  tlie  fol- 
lowing day,  and,  if  necessary,  shall  further 
adjourn  such  nomination  or  poll,  as  the  case 
may  be,  until  such  interruption  or  obstruc- 
tion shall  have  ceased,  when  the  returning 
officer  or  his  deputy  shall  again  proceed  with 
the  business  at  the  nomination  or  with  the 
taking  the  poll,  as  the  case  may  be,  at  the 
place  or  places  at  which  the  same  respec- 
tively may  have  been  interrupted  or  ob- 
structed ;  and  the  day  on  which  the  busi- 
ness of  the  nomination  shall  have  been 
concluded  shall  be  deemed  to  have  been  the 
day  fixed  for  the  election,  and  the  com- 
mencement of  the  poll  shall  be  regulated 
accordmgly ;  and  any  day  whereon  the  poll 
shall  have  been  so  adjourned  shall  not  as  to 
such  place  or  places  be  reckoned  the  day  of 
polling  at  such  election,  within  the  meaning 
of  this  act;  and  whenever  the  poll  shall 
have  been  so  adjourned  by  any  deputy  of 
any  sheriff  or  other  returning  officer,  such 
deputy  shall  forthwith  give  notice  of  such 
adjournment  to  the  sheriff  or  returning 
officer,  who  shall  not  finally  declare  the 
state  of  the  poll,  or  make  proclamation  of 
the  member  or  members  chosen,  until  the 
poll  so  adjourned  at  such  place  or  places  as 
aforesaid  shall  have  been  finally  closed,  and 
the  poll  books  delivered  or  transmitted  to 
such  sheriff  or  other  returning  officer :  Pro- 
vided that  this  act  shall  not  be  taken  to  au- 
thorize an  adjournment  to  a  Sunday;  but 
that  in  eveiy  case  in  which  the  day  to 
which  the  adjournment  would  otherwise  be 
made  shall  happen  to  be  a  Sunday,  Good 
Friday,  or  Christmas  Day,  that  day  or  days 
shall  be  passed  over,  and  the  following  shall 
be  the  day  to  which  the  adjournment  shall 
be  made. 


9.  This  act  shall  not  be  oonstroed  to 
apply  to  Ireland  or  to  Scotiand. 

We  observe  that  Mr.  Wordsworth  has 
added  this  act  as  an  Appendix  to  his  book; 
and  he  remarks  that  the  provision  in  section 
2,  for  the  commencement  and  duration  of 
the  poll,  applies  only  to  a  contested  elec- 
tion ;  therefore,  where  there  is  no  opposi- 
tion, the  election  may  be  held  and  con- 
cluded on  the  precise  day  fixed  for  the  elec- 
tion ;  but,  in  the  former  case,  an  adjonm- 
ment  must  take  place  after  the  candidates 
shall  have  been  nominated. 

The  expenses  of  polling  booths  must  not 
exceed  25/.  for  the  booth  or  booths  for  any 
paririi,  &c.  These  booths  may  be  situated 
either  in  one  place  or  in  several  places. 

Public  notice,  two  days  before  the  caa^ 
mencement  of  the  poll,  stating  the  situa- 
tion, division,  and  allotment  of  the  different 
booths,  must  have  been  ^ven  by  the  re- 
turning officer  under  the  Reform  Act.  But 
this  act  of  5  &  6  W.  4,  c.  86,  having  by 
die  2d  section  directed  the  poll  to  take 
place  on  the  day  following  the  nomination 
day,  it  follows  that  this  two  days'  notice 
cannot  be  given;  and  as  that  enactment  is 
silent  as  to  any  notice,  except  in  the  case 
of  a  subdivision  of  the  boothis,  so  as  that 
only  one  hundred  electors  shall  be  polled 
thereat,  it  may  be  sud  that  no  notice  b 
hereafter  to  be  given  of  the  number  and 
places  of  the  polling  booths,  with  the  single 
exception  before  mentioned. 

By  the  present  act  the  oaths  of  all^iance, 
abjuration,  and  supremacy,  or  any  oaths  re- 
quired by  the  statute  to  be  taken  in  lieu 
tiiereof,  are  now  abolished.     Sec.  6. 

With  respect  to  London,  the  poll  of  the 
liverymen  was  required  to  be  taken  in 
Guildhall;  and  no  where  else.  But  now, 
where  the  liverymen  are  also  entitled  to 
vote  as  owners  or  tenants  of  premises  in 
London,  they  may  vote  at  the  booth  for  the 
particular  district  in  which  such  property 
may  be  situated,  and  have  their  names 
entered  in  the  poll  books  as  liverymen,  or 
owners,  or  tenants,  as  they  themselves  shall 
direct.    Sec.  7. 


LIST  OP  ALL  raE  STATUTES.  6  &  6 
GUL.  IV.,  1835. 


FUOLIC   GBNEaAL  ACTS. 

1 .  An  act  to  expliun  an  act  of  the  first  year 
of  his  present  Majesty,  for  the  more  effectual 
administration  of  justice  in  England  and 
Wales,  80  far  ai  relates  to  the  execution  of  cri- 
minals in  the  county  of  Chester. 


List  of  the  PMie  Statute$  of  ike  last  Session. 
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2.  An  act  to  amend  ao  act  of  the  thirty- 
eigbth  year  of  Kin^  George  thelliird,  for  pre- 
venting the  misclueffl  arising  from  the  printing 
and  pubiiahing  newspapers,  and  papers  of  a 
liike  natore,  by  i^enons  not  known,  and  for 
rq(ulating  the  prmting  and  publication  of  such 
papers  in  other  respects;  and  to  discontinue 
certun  actions  commenced  under  the  provisions 
of  ^e  said  act. 

3.  An  act  to  apnly  certain  sums  to  the 
serrke  of  the  year  1335. 

4.  An  act  for  raising  the  sum  of  fifteen  mil- 
lions by  Exchequer  billsy  for  the  service  of  the 
year  1835. 

5.  An  act  for  punishing  mutiny  and  deser- 
tion, and  for  the  better  payment  of  the  army 
and  their  quarters. 

6.  An  act  to  indemnify  the  Govcrnor-Ge- 
nendand  other  persons  in  respect  of  certain 
acts  done  in  the  administration  of  the  govern- 
ment of  the  British  territories  in  the  East  In- 
dies^ subsequent  to  the22d  day  of  April,  1834, 
and  to  make  those  acts  valid. 

7-  An  a^^  for. the  regulation  of  his  Majesty's 
Roval  Marine  forces  while  on  shore. 

o.  An  act  for  the  more  effectual  abolition  of 
oaths  and  affirmations  taken  and  made  in  va- 
rious  departments  of  the  State,  and  to  sub- 
stitute  declarations  in  lieu  thereof;  and  for 
tiie  more  entire  suppression  of  voluntary  and 
extnipjndtcial  oaths  and  affidavits. 

9.  An  act  to  apply  a  sum  of  eight  millions, 
out  of  the  consolidated  fund,  to  the  service  of 
the  jear  1835. 

10.  An  act  to  allow,  until  the  28th  day  of 
July  1835,  the  importation  of  certain  articles, 
duty  free,  into  the  island  of  Dominica,  and  to 
indemnifv  the  governor  and  others  for  having 
permittea  the  importation  of  such  articles  duty 
free. 

IT.  An  act  to  indemnify  such  persons  in  the 
United  Kingdom  as  have  omitted  to  qualify 
themselves  for  offices  and  employments,  and 
for  extendln;^  the  time  limited  tor  those  pur- 
poses respectively  until  the  25th  day  of  Marrh, 
i836,  to  permit  such  persons  in  Great  Britain 
as  have  omitted  to  make  and  file  affidavits  of 
tbe  execution  of  indentures  of  clerks  to  attor- 
nies  and  solicitors  to  make  and  file  the  same  on 
or  before  the  first  day  of  Hilary  term  1836 ; 
and  to  allow  persons  to  file  and  make  such 
affidavits,  although  the  persons  whom  they 
served  shall  have  neglected  to  take  out  their 
annual  certificates. 

12.  An  act  for  continuing  to  his  Majesty, 
Bntil  the  5tlL  day  of  July  lBi36,  certain  duties 
on  sugar  imported  into  the  United  Kingdom, 
lor  the  service  of  the  year  1835. 

13.  An  act  to  regmate  the  importation  of 
oom  into  the  Isle  of  Man. 

14.  An  act  to  continue  to  the  31  st  day  of 
Deeember  1836,  and  from  thence  to  the  end 
of  the  then  next  session  of  parliament,  an  act 
of  the  tenth  year  of  his  late  Majesty's  reign, 
for  providing  for  the  government  of  his  Ma- 
jesty's settlements  in  Western  Australia  on  the 
western  Coast  of  New  Holland. 

15.  An  act  to  continue  until  the  3l8t  day  of 
May  1838,  and  to  tbe  end  of  the  then  next 


session  of  parliament,  the  allowances  of.  the 
duty  of  excise  on  soap  used  in  certain  manu- 
factures. 

16.  An  act  for  altering  and  amending  the 
law  regarding  commitments  by  courts  of 
equity  K»r  contempts,  and  the  taking  bills  pro 
con/esio,  in  Irelana. 

17.  ^  act  to  extend  to  Ireland  certain  pro- 
visions  of  an  act  made  and  passed  in  tbe  first 
year  of  his  present  Majesty's  reign,  intituled 
an  act  for  consolidating  and  amending  tbe  laws 
relating  to  property  belonging  to  infants, 
femes  covert,  lunatics,  and  persons  of  unsound 
mind. 

18.  An  act  to  exempt  carnages  carrying 
manure  from  toll. 

19.  An  act  to  amend  and  consolidate  the 
laws  relating  to  the  merchant  seamen  of  the 
United  Kingdom,  and  for  forming  and  m<niu- 
taining  a  register  of  all  the  men  engaged  in 
that  service. 

20.  An  act  to  consolidate  certain  offices  in 
the  collection  of  the  revenues  of  stamps  and 
taxes,  and  to  amend  the  laws  relating  thereto. 

21.  An  act  to  amend  and  alter  an  act  of  the 
59th  year  of  his  late  Majesty  King  George  the 
Thira,  for  vesting  in  commissioners  the  line  of 
road  from  Shrewsbury  in  the  county  of  Salop, 
to  Bangor  Ferry  in  the  county  of  Carnarvon  ; 
and  for  discharging  the  trustees  under  several 
acts  of  the  17th,  &th,  36th,  41st,  42d,  47th, 
and  50th  years  of  his  then  present  Majesty^ 
from  the  future  repur  and  maintenance  thereof, 
and  for  repealing  so  much  of  the  said  acts  as 
affects  the  same  line  of  road. 

22.  An  act  to  continue  for  three  years,  and 
from  thence  to  the  end  of  the  then  next  sessiou 
of  parliament,  two  acts  of  the  second  and  third 
year  and  the  third  and  fourth  year  of  his 
present  Majesty,  relating  to  the  care  and  treat- 
ment of  insane  persons  in  England. 

23.  An  act  for  the  establishment  of  loan  so- 
cieties  in  England  and  Wales ;  and  to  extend 
the  provisions  uf  the  friendly  societies*  acts  to 
the  islands  of  Guernsey,  Jersey,  and  Man. 

24.  An  act  for  the  encouragement  of  the 
voluntary  enlistment  of  seamen,  and  to  make 
regulations  for  more  effectuaQy  manuing  his 
Majesty's  navy. 

25.  An  act  to  extend  the  accommodation  by 
the  post  to  and  from  foreign  parts,  and  fur 
other  purposes  relating  to  the  Post-office.' 

26.  An  act  for  the  appointment  of  conve- 
nient places  for  the  holding  of  Assizes  in 
Irelana. 

27-  An  act  to  continue  and  amend  certain 
regulations  for  the  linen  and  hempen  manufac- 
tures in  Ireland. 

28.  An  act  for  removing  doubts  as  to  the 
declaration  to  be  made  and  oaths  to  be  taken 
by  persons  appointed  to  the  office  of  sheriff  of 
any  city  or  town  being  a  county  of  itself. 

29.  An  act  for  investing  in  government  se^ 
curities  a  portion  of  the  cash  lying  unem- 
ployed in  the  Bank  of  England  belon^ng  to 
Dam^rupts  estates,  and  applying  the  interest 
thereon  in  discharge  of  the  expences  of  the 
Court  of  Bankruptcy,  and  for  the  relief  of  the 
suitors  in  the  said  court ;  and  for  removing 
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doubts  aa  to  the  extent  of  the  powen  of  the 
Court  of  Review^  and  of  the  SubdiviBion 
Courts. 

30.  An  act  for  protecting  the  revenues  of 
vacant  ecclesiastical  di^ities^  prebends,  can- 
onries,  and  benefices  without  cure  of  souls, 
and  for  preventing  the  lapse  thereof,  during 
the  pending  inquiries  respecting  the  state  of 
the  establisned  church  in  England  and  Wales. 

31.  An  act  to  give  effect  and  validity  to  cer- 
tain contracts  and  presentments  for  repairing 
and  keeping  in  repair  certain  public  roads  in 
Ireland,  and  the  sureties  entered  into  for  the 
execution  thereof. 

32.  An  act  to  impose  certain  duties  on  tea. 

33.  An  act  for  preventing  the  vexatious  re- 
moval of  indictments  into  the  Court  of  King's 
Bench ;  and  for  extending  the  provisions  of  an 
act  of  the  fifth  year  of  King  William  and 
Queen  Mary,  for  preventing  delays  at  the 
quarter  sessions  of  the  peace,  to  other  indict- 
ments; and  for  extending  the  provisions  of  an 
act  of  the  7th  year  of  King  George  the  Fourth, 
as  to  taking  bail  in  cases  of  felony. 

34.  An  act  to  amend  two  clerical  errors  con- 
tuned  in  an  act  passed  in  the  ninth  vear  of  the 
reign  of  his  late  Majesty  King  George  the 
Fourth,  intituled  an  act  for  consolidating  and 
amending  the  Laws  in  Ireland  relative  to  lar- 
ceny andother offiences  connected  therewith. 

36.  An  act  for  consolidating  the  offices  of 
Paymaster-General,  Paymaster  and  Treasurer 
of  Chelsea  Hospital,  Treasurer  of  the  Navy, 
and  Treasurer  of  the  Ordnance. 

36.  An  act  to  limit  the  time  of  taking  the 
poll  in  boroughs  at  contested  elections  of 
members  to  serve  in  parliament  to  one  day. 

37.  An  act  for  the  further  reduction  or  the 
militia  staff*,  and  to  suspend  the  ballot  for  the 
militia. 

38.  An  act  for  effecting  greater  uniformity 
of  practice  in  the  government  of  the  several 
prisons  in  England  and  Wales ;  and  for  ap- 
pointing inspectors  of  prisons  in  Great  Bri- 
tain. 

39.  An  act  to  exempt  certain  retulers  of 
spirits  to  a  small  amount  from  the  additional 
duties  on  licenses;  and  to  discontinue  the 
excise  survey  on  wine,  and  the  use  of  permits 
for  the  removal  thereof. 

40.  An  act  to  provide  for  the  better  collec- 
tion of  the  duties  on  wood,  the  produce  of 
places  in  Europe. 

41.  An  act  to  amend  the  law  relating  to 
securities  given  for  considerations  arising  out 
of  gaming,  usurious,  and  certain  otiier  ulegal 
transactions. 

42.  An  act  to  authorize  the  granting  of  su- 
perannuation allowances  to  the  commissioners 
and  officers  of  the  courts  for  the  Relief  of  in- 
solvent debtors. 

43.  An  act  for  enlarging  the  powers  of  ma- 
gistrates in  the  appointment  of  special  con- 
stables. 

44.  An  act  for  raising  the  sum  of  thirteen 
millions  five  hundred  twenty-one  thousand  five 
htmdred  and  fiftv  pounds  by  exchequer  bills, 
for  the  service  or  the  year  1836. 

45.  An  act  to  carry  into  further  execution 


the  provisions  of  an  act  passed  in  the  tUrd  aod 
fourth  years  of  Ids  present  Majesty,  for  com-* 
pensating  owners  ot  slaves  upon  the  abolition 
of  slavery. 

46.  An  act  to  amend  until  the  end  of  the 
next  session  of  parliament,  an  act  of  the  second 
year  of  his  present  Majesty,  for  making  pro- 
vision for  the  dispatch  of  the  business  now 
done  bv  the  Court  of  Excheouer  in  Scothuid. 

47.  An  act  to  repeal  so  much  of  an  act  passed  in 
the  third  and  fourth  years  of  his  present  Ma- 
jesty as  relates  to  the  amount  of  the  salary 
granted  to  the  clerk  of  the  crown  in  Chancery, 
and  to  make  other  provisions  in  relation  to  Uie  • 
said  ofiice. 

48.  An  act  for  the  better  prevention  and 
more  speedv  punishment  of  offiences  endanger- 
ing the  public  neace  in  Ireland. 

49.  An  act  for  continuing,  until  the  tint  day' 
of  June  1837>  the  several  acts  for  regulating 
the  turnpike  roads  in  Great  Britain  which  «iu 
expire  on  the  first  day  of  June  1836,  or  with 
the  next  session  of  parliament. 

50.  An  act  to  consolidate  and  amend  the 
laws  relating  to  highways  in  that  part  of  Onsit 
Britain  called  England. 

51.  An  act  for  granting  relief  to  the  island' 
of  Dominica;  and  to  amend  an  act  of  the 
second  and  third  years  of  his  present  Mijesty, 
for  enabling  his  Majesty  to  direct  the  issue  of 
exchequer  Dills  to  a  limited  amoimt  for  the 
purposes  therein  mentioned. 

52.  An  act  to  authorize  the  Court  of  Di-' 
rectors  of  the  East  India  Company  to  su^^end 
the  execution  of  the  provisions  of  the  act  o£ 
the  third  and  fourth  William  the  Fourth,* 
chapter  eighty-five,  so  far  as  they  relate  to  the 
creation  of  the  government  of  Agra. 

53.  An  act  to  repeal  an  act  of  the  ninth  year 
of  his  kte  Majesty,  for  regulating  the  carnage 
of  passengers  in  merchant  vessels  from  the 
United  Kingdom  to  the  British  Possessions  on 
the  continent  and  islands  of  North  America ; 
and  to  make  further  provisions  for  regulating 
the  carriage  of  passengers  from  the  United 
Kingdom. 

54.  An  act  to  render  certain  marriages  valid* 
and  to  alter  the  law  with  respect  to  certain 
voidable  marriages. 

55.  An  act  for  facilitating  the  appointment 
of  sheriffs  in  Ireland,  and  the  more  effectual 
audit  and  passing  of  their  accounts ;  and  for 
the  more  speedy  return  and  recovery  of  fines, 
fees,  forfeitures,  recognizances,  penalties,  and 
deodands ;  and  to  abolish  certain  offices  in  the 
Court  of  Exchequer  in  Ireland  $  and  to  amend 
the  laws  relating  to  grants  in  custodiam  and 
recovery  of  debts  in  Ireland ;  and  to  amend 
an  act  of  the  second  and  third  years  of  his  pre- 
sent Majesty,  for  transferring  the  powers  and' 
duties  of  the  commissioners  of  pubhc  accounts 
in  Ireland  to  the  commissioners  for  anditing 
the  public  accounts  of  Great  Britdn. 

5o.  An  act  to  regulate  the  admeasurement 
of  the  tonnage  and  burthen  of  the  merchant 
shipping  of  the  United  Kingdom. 

5/.  An  act  to  extend  to  Scotland  certain 

{>royisions  of  an  act  of  the  ninth  year  of  hu 
ate  Majesty,  tq  consolidate  and  amend  the 
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itw8  relatSog  to  tavlngs  banks ;  and  to  conio- 
Ixlale  and  amend  the  laws  relating  to  saraga 
banks  in  Scotland. 

58.  An  act  to  amend  the  acts  relating  to  the 
hereditary  land  revenues  of  the  crown  m  Scot- 
land. 

69.  An  act  to  consolidate  and  amend  the 
aereral  laws  relating  to  the  cruel  and  improper 
treatment  of  animus,  and  the  mischiefs  arising 
from  the  driving  of  cattle,  and  to  make  other 
provisions  in  r^rard  thereto. 

60.  An  act  for  carrying  into  effect  a  treaty 
with  the  King  of  the  French  and  the  King  of 
Sardinia  for  suppressing  the  slave  trade. 

61.  An  act  ror  carrying  into  effect  the  treaty 
with  the  King  of  the  French  and  the  King  of 
Denmark  for  suppressing  the  shive  trade. 

62.  An  act  to  repeal  an  act  of  the  present 
session  of  parliament,  intituled  an  act  for  the 
more  effectual  abolition  of  oaths  and  affirma- 
tions taken  and  made  in  various  departments 
of  the  State,  and  to  substitute  declarations  in 
lieu  thereof,  and  for  the  more  entire  suppres- 
sion of  voluntary  and  extra-judicial  oaths  and 
affidavits,  and  to  make  other  provisions  for  the 
abolition  of  unnecessary  oaths. 

63.  An  act  to  repeal  an  act  of  the  fourth  and 
filth  year  of  his  present  Majesty  relating  to 
weights  and  measures,  and  to  make  other  pro- 
visions instead  thereof. 

64.  An  act  to  alter  certun  doties  of  stamps 
and  assessed  taxes,  and  to  regulate  the  collec- 
tion thereof. 

-  65.  An  act  for  preventing  the  publication  of 
lectures  witiiout  consent. 

66.  An  act  to  amend  the  law  relating  to 
the  customs. 

67.  An  act  for  the  improvement  of  the  navi- 
gation of  the  river  Shannon. 

68.  An  act  to  defray  the  ehar^e  of  the  pay, 
dothing.  and  contingent  and  ouer  exjjences 
of  the  oisembodied  militia  in  Great  Britain  and 
Ireland  I  and  to  grant  allowances  in  certain 
cases  to  subaltern  officers,  adjutants,  pay- 
masters, quarter-masters,  surgeons,  assistant 
surgeons,  surgeons  mates,  and  serjeant-majors 
of  the  militia,  until  the  1st  day  of  July  1836. 

69.  An  act  to  facilitate  the  conveyance  of 
workhouses  and  other  property  of  parishes  and 
of  incorporations  or  umons  of  parishes  in 
England  and  Wales. 

*  i^.  An  act  for  abolishing  in  Scotland,  impri- 
sonment for  civil  debts  of  small  amount. 

71.  An  act  for  appointing  commissioners  to 
continue  the  inquiries  concerning  charities  in 
England  and  Wales  until  the  1st  day  of  March 
1837. 

72.  An  act  for  abolishing  the  exdse  incor- 
poration in  Scotiand,  and  for  transferring  the 
funds  of  the  said  incorporation  to  the  conso- 
lidated fund,  and  prorioing  for  the  payment  of 
the  annuities  to  the  widows  and  orphans  of 
late  and  present  members  of  the  incorporation 
fund. 

73.  An  act  to  provide  that  persons  accused 
of  forgery  in  Scotland  shall  not  be  entided  to 
bail  umesa  in  certain  cases. 

74.  An  ace  for  the  more  easy  recovery  of 
titiies. 


75.  An  act  for  the  amendment  of  the  law  as 
to  the  tithing  of  tun^ps  in  certain  cases. 

76.  An  act  to  proride  for  the  regulation  of 
municipal  corporations  in  England  and  Wales. 

77-  An  act  to  repeal  the  duty  and  drawback 
on  flint  glass,  to  impose  other  duties  and  ano- 
ther drawback  in  lieu  thereof,  and  to  reduce 
the  drawback  on  German  sheet  glass  exported 
in  panes ;  and  to  repeal  the  drawback  on  un- 
ground  and  unpolisned  plate  glass;  and  to 
amend  the  laws  relating  to  the  duties  on  glass. 

78.  An  act  to  explain  and  amend  an  act 
passed  in  the  second  and  third  year  of  the 
reign  of  King  William  the  Fourth,  for  amend- 
ing the  representation  of  the  people  in  Scot- 
land ;  and  to  diminish  the  expenses  there. 

79.  An  act  to  suspend,  until  after  the  6th 
day  of  April  1836,  proceedings  for  recovering 
payment  of  certain  instalments  of  the  money 
advanced  under  the  acts  for  establishing  tithe 
compositions  in  Ireland. 

80.  An  act  to  apply  a  sum  of  money  out  of 
the  consolidated  fund  and  the  surplus  of  ways 
and  means  to  tiie  serrice  of  the  year  1835,  and 
to  appropriate  the  supplies  granted  in  this  ses- 
sion of  parliament 

81.  An  act  for  abolishing  capital  punish-, 
ments  in  cases  of  letter  stealing  and  sacrilege. 

82.  An  act  to  abolish  certun  offices  con- 
nected with  fines  and  recoveries  and  the  cur- 
sitors  in  the  Court  of  Chancenr,  and  to  make 
provision  for  the  abolition  of*^  certain  offices 
m  the  superior  courts  of  common  law  in 
England. 

83.  An  act  to  amend  the  law  touching  letters- 
patent  for  inventions. 

84.  An  act  to  empower  grand  juries  in  Ire- 
land to  raise  money  by  presentment  for  the 
construction,  enlargement,  or  repair  of  piers 
and  quays. 


USAGE  OF  THE  PROFESSION. 


PBXPARATION  OF  LBA8I. 

Ta  the  Ediior  0/ the  Legal  Observer. 

Sir, 
A.  is  mortgagor  of  leasehold  property  i  B. 
is  mortgagee,  in  receipt  of  the  rents  and  pro- 
fits. A  new  lease  of  the  property  is  about  to 
be  made  to  the  under-tenant,  for  the  purpose 
of  completing  a  sale  to  C„  who  has  contracted 
for  tiie  nurchase  with  ji,,  B.  consenting  to  the 
sale.  Out  of  the  purchase  money,  B.  by  the 
contract  between  A  and  C,  is  to  be  p«a  his 
mortgage  money  and  interest.  Which  solicitor 
is  entitied  to  the  preparing  such  lease— ^.'s 
or  BJ9 1  H.  M.  R. 
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Afj^nrrior  OmrtB:  Lorda  Qmmiuionen*  Cowrt. 


SUPERIOR  COURTS. 


Eorlrtf  CmnmWitfmrr  Court 

WILL.— CONSTRUCTION. — SEPARATE  USB. 

AieH^iar  direcieiilke  inieresi  (if  10,000/.  io 
6e/of  the  separate  we  o/kU  daughter,  the 
wife  ^f  •/-  B.  Lane,  during  her  life^  free 
frvm  the  debts  and  control  of  her  husband. 
The  daughter  survived  her  husbttnd  J,  B, 
Lane,  and  married  again :  Held,  that  the 
trust  for  her  separate  use  ceased  on  the 
death  of  her  first  husband,  and  that  the  se- 
Gond  husband  was  entitM  to  receive  the 
interest, 

ThiB  was  an  apperi  frwxL  a  decisioii  of  tbe 
Vice  Cbaacellor,  on  adomurrer  to  Cheplaintiff^s 
bUL  The  qaesdon  arose  out  of  the  construc- 
tipn  of  the  will  of  a  person  named  GrilBth,  who 
had  charged  a  plantation  in  Barbadoes  with 
the  payment  of  a  sum  of  10,000/.,  Barbadoes 
cmrrency;  the  annual  interest  thereof  to  be 
paid  to  the  exehiriTe  use  and  benefit  of  his 
daughter,  the  wife  of  John  Branford  Lane,  Esq, 
dunnf  her  life,  free  from  the  debts  and  con- 
trol of  her  husband,  and  the  principal  to  be 
<tivided  among  her  children  at  her  death,  and 
in  default  of  children,  then  to  return  to  the 
estate  of  the  testator's  eldest  son.  J.  B.  Lane 
Imving  died,  the  widow  married  the  plaintiff^ 
and  he  claimed  to  be  absolutely  entitled  to  the 
interest  of  his  wife  in  the  fund,  on  the  ground 
that  the  exclusion  in  the  will  of  the  testator 
applied  solely  to  the  first  husband>  and  was  not 
to  be  construed  as  applying  to  a  second  hus- 
band. A  generd  demurrer  to  the  bill  was 
overruled  ^  tbe  Vice  Chancellor. . 

Mr.  Tinney,  and  Mr.  Bienman,  in  sapport 
of  the  appeal  from  his  Honor's  decision,  cited 
and  commented  on  a  great  number  of  cases, 
among  which  were  the  following :  Massey  v. 
Parker,^  fToodmeston  v.  ffalher^  Barton  v. 
Briscoe,^  Actotk  v.  White fi^  Adamson  v.  Arm- 
itage,^  Anderson  v.  Anderson,*  Biake  v.  Lyne,s 
Tyler  v.  Ixikefi  Newton  v.  Reid,^  Brandon  v. 
Robinson,^  Beable  v.  Dodd^  Brown  v.  Pocock,^ 
and  Knight  r.  Knight,^ 

Sir  C.  C,  Pepys  stopped  Mr.  Kindersley,  who 
was  about  to  support  the  decbion  of  the  Court 
below,  by  declaring  that  he  entertuned  not  the 


•  2  Myl.  &  K.  174|  8.  C.  9  Leg.  Obs.  20a. 

b  lb.  197. 

c  Jacob,  603. 

d  1  Sim.  &  Stu.  429. 

^  19  Ves.  416. 

'2Myl.&K.427. 

K  1  Younge,  562. 

b  2  Russ.  &  M.  183 ;  8.  C.  4  Sim.  144. 

i  4  Sim.  141. 

k  8  Ves.  429. 

1  1  Ter.  Hep.  193. 

m  2  Russ.  &  Myl.  210 ;  S.  C.  2  Myl.  &  Keen, 
189. 

^  8  Leg.  Obs.  107.  See  also  the  cases  col- 
lected, and  the  observations  on  them,  7  Leg. 
Obs.  113 ;  9  Leg.  Obs.  228 ;  10  Leg.  Obs.  122. 


least  doubt  on  thequesdon.  The  wiU,  bdng 
read  as  a  whole,  clearly  shewed  the  testator^s 
intention  to  be  the  exclusion  of  the  iunband 
John  Branford  Lane.  It  was  true  that  he  did 
not  seem  to  have  contemplated  the  possibility 
of  a  second  marriage,  or  of  the  husrand  dying 
before  the  wife ;  but  as  he  had  not  excluded 
any  future  husband,  the  Court  was  not  to  do 
that  for  him  which  he  had  not  thought  proper 
to  do  himself,  if  it  did  so,  it  would  Insert 
words  which  were  not  to  be  found  in  the  will 
of  the  testator,  and  it  mij^ht  be  f^ving  an  im- 
proper construction  to  his  intentions.  It  was 
his  opinion,  on  a  consideration  of  tbe  wh<4e 
of  the  language  of  the  will,  that  the  Vice  Chan- 
cellor's decision  was  right. 

Sir  J.  Bosanquet  was  of  the  same  opinion. 
The  case  of  Beable  v.  Dodd,o  had  been  cited 
as  precisely  similar  to  the  present ;  but  it  would 
be  found  on  examination,  that  it  was  materi- 
ally different^  and  that  the  present  and  every 
future  husbuid  were  in  that  case  disUnctly 
excluded.  That  was  clear  from  th^e  will,  but 
more  clear  from  a  codicil,  in  which  the  testa- 
tor having  outlived  his  daughter's  first  husband, 
repeated  his  restriction  with  respect  to  every 
future  husband.  In  the  present  case  die  will 
pointed  at  only  one  husband,  who  was  exjM^essly 
named. 

Benson  v.  Bensonfi  before  the  Lords  Com- 
missioners at  Lincoln's  Inn,  August  7»  1835. 


o  1  T.  Rep.  193. 

P  The  words  of  the  testator  in  this  case  were, 
**  I  do  hereby  charge  and  make  my  said  plan- 
tation, called  Windsor,  and  the  lands,  buHoings, 
slaves,  and  stock  thereof,  liable  to  the  payment 
of  the  sum  of  10,000/.  Barbadoes  currency,  at 
lawful  interest,  from  the  day  of  my  death,  to 
the  folloiviag  uses,  that  is  to  sa?  •*  the  annual 
interest  to  accrue  thereon,  to  oe  to  and  for 
the  sole,  separate,  and  exclusive  use  and  l>ene- 
fit  of  my  aauffhter  Jane  Abel  Lane,  the  wife 
of  John  Branford  Lane,  Bsq.  for  and  during 
her  natural  life,  totally  free  and  independent 
of  the  debts,  control,  or  engagements  of  her 
husband,  and  for  which  her  receipt  alone,  or 
the  receipts  of  such  person  or  persons  as  she 
shall  alone  appoint  from  time  to  time,  to  be  a 
sufficient  disciurge^  and  I  do  direct  that  such 
interest  shall  be  paid  to  her  at  the  end  of  everv 
six  mondis,  either  in  this  island,  or  in  Englana, 
as  she  sliali  desire.  And  from  and  after  the 
death  of  my  said  daughter,  I  do  give  &c.  the 
said  sum  of  10,000^  unto  and  amongst  all 
and  every  the  children  of  my  said  daughter,  by 
her  said  husband  the  said  J.  B.  Lane ;  save 
and  except  the  diild  wlio  shall  be  entided  to 
and  become  possessed  of  Casde  Grant  Planta- 
tion, &c.  to  be  equally  divided  between  and 
amongst  them,  shareand  share  alike,  at  the  age 
of  twenty-four  years  if  sons,  and  at  the  ssud  age 
of  twenty-four  years,  or  day  or  days  of  mar- 
riage if  daughter,  &c." 
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PLBADINO.— ^DSMUBRBIl. 

Demurrer  to  a  hUl  ^  dhewery^  in  md  cf  a 
defence  io  nn  action  ei  law,  was  aterruied, 
Ml  the  ground  that  one  if  the  plaintiffs 
in  the  hUl  was  not  a  partff  to  the  action, 
and  the  other  plaintiffs  beings  mere  siahe- 
holders,  stood  indifferent  as  to  the  result  qf 
the  action. 

This  was  a  demarrer  to  a  bill  for  a  dis- 
covery, in  aid  of  a  defence  to  an  action  at  law, 
and  for  a  com  mission  to  examine  witnesses  in 
Portv^.  The  bill  stated,  amonj^  other  thinly 
that  in  the  year  1833,  Don  Miguel,  then  de 
/keio  King  of  Portngal,  having  occasion  to 
raise  a  sum  of  money,  empowered  the  house  of 
Ontrequin  and  Jauge,  of  Pkris,  to  negotiate  a 
loan  by  means  of  bonds,  which  were  transmitted 
to  them,  and  for  payment  of  which  the  Porto- 
gnese  government  made  itself  liable.  These 
bonds  were  sold,  and  the  proceeds  remitted  by 
the  agents  to  Lisbon.  Among  the  proceeds 
were  six  bills  of  exchange,  alleged  in  the  bill 
to  have  been  drawn  by  a  Baron  D'Bste,  and 
accepted  by  the  phuntiffii,  Gower  and  Co., 
Bankers  in  London.  The  Baron  remitted 
these  bills  to  Senor  Conto,  the  treasurer  of 
the  Portuguese  Government,  in  whose  bureau 
they  remained  until  the  accession  of  Donna 
Maria  to  the  throne,  whose  ministers  seised  on 
the  treasury,  and  finding  these  bifls  among  the 
contents,  sent  them  over  to  this  country  to  be 
paid  by  the  acceptors.  The  defendant  boarex, 
the  agent  of  the  present  Portugese  Govern- 
ment,  brought  an  action  in  his  own  name,  and 
in  that  of  Donna  Maria,  against  the  plaintiffs, 
for  the  amount  of  the  bills,  and  that  action  is 
still  pending.*  The  plaintiffs  Gower  and  Co., 
and  a  Mr.  Richardson,  endorsee  of  the  bills, 
filed  the  bill;  and  the  chief  ground  of  demur- 
rer was,  that  Mr.  Richardson  was  not  a  proper 
party  to  the  bill,  because  he  was  not  a  party  to 
the  acdon  at  law. 

Mr.  Pemberton,  in  support  of  the  demurrer. 

Mr.  J,  Russell  eontra. 

The  Master  of  the  Rolls,  after  referring  to 
the  facts  as  disclosed  by  the  bill,  said  that 
there  were  three  grounds,  on  which  thiv  de* 
mnrrer  was  sought  to  be  sustained.  The  first 
was,  that  Mr.  lUchardson  had  been  improperly 
made  a  party  to  the  bill  i  the  second,  that  the 
matters  sought  to  be  disclosed,  were  not  ma- 
terial to  the  defence  of  the  action  at  law  |  and 
the  tl^d,  that  the  Queen  of  Portugal  had  been 
improperly  made  a  party  defendant.  It  was 
not  his  intention  to  enter  into  the  two  latter 
points,  one  of  which  was  laitdy  much  dift- 
enssed,^  or  to  express  any  opinion  upon  them  i 
for  the  first  objection  was  in  itself  snfiicient 
to  enable  him  to  come  to  a  decision  as  to  the 
merits  of  thb  demurrer.  Messrs.  Gower  dia- 
sinctly  stated,  that  they  had  no  interest  in  the 

«  The  late  Lord  Chancellor  granted  an  in- 
junction on  terms,  to  restrain  the  action. 

^  See  King  of  Spain  v.  HuUock,  1  Dow.  & 
Clark,  169 ;  and  1  Clark  &  Fionelly,  333. 


•sabject  matter  of  the  suit  I  thef  were  only  the 
acceptors  of  the  bills,  which  had  been  put  into 
their  hands  by  the  phiintiff  Mr.  Ricburdson. 
They  were  in  possession  of  the  funds  for  pay« 
ment  of  the  acceptances,  as  soon  as  either  of 
the  contending  parties  made  a  good  title  to  it. 
Mr.  Richardson  clearly  had  no  right  to  come 
to  a  Court  of  Equity  for  a  discovery  or  defence 
of  an  action  to  which  he  was  not  a  party ;  and 
the  other  pluntiffs,  who  stood  nearly  in  his  sit- 
uation, although  they  might  perhaps  have 
obtained  some  discover]^,  hiui  no  right  to  put 
themselves  in  a  better  situation  than  he :  un- 
der these  circumstances  he  should  allow  the 
demurrer,  and  not  give  leave  to  amend  the 
bill. — Gower  and  others  v.  Soares  and  others, 
at  the  Rolls,  July  21, 1835. 

Itinir'if  Bmc^  %ttnxXUt  Cmtrt. 

AVFIDAVIT  OF  DBBT.---^  ASBIONBKa. —  BANK- 
RUPT* —  imrBBBBT.  —  PUMCIPAL.  —  BB^ 
QUBST. 

If  an  affidavit  to  hold  to  bail  is  made  by  the 
assignee  of  a  bankrupt,  it  is  sufficient^  al- 
though there  is  nothing  to  shew  that  the 
banhrupt  himself  cannot  mahe  the  affidavit. 

An  affidavit  to  hold  to  bail,  if  ii  claims  in- 
terest  generally,  is  sufficient  if  it  claims 
it  in  respect  of  an  "  agreement "  for  that 
purpose;  but  its  claim  generally  as  damages 
vitiates  the  affidavit. 

This  vnm  an  application  to  dischaige  a  de- 
fendant out  of  custody  on  mesne  process,  on 
the  ground  of  a  defect  alleged  to  exist  in  the 
affidavit  to  hold  to  bail. 

The  affidavit  was  made  by  the  assignee  of  a 
bankrupt,  and  was  in  the  Allowing  terms: — 
''George  Harrison,  of  Whitehaven,  in  the 
county  of  Cumberland,  banker,  one  of  the 
assignees  of  the  estate  and  effects  of  Edward 
Johnston,  Anthony  Adamson,  and  John  Hope, 
late  of  Whitehaven  aforesaid,  bankers,  bank- 
rupts, maketh  oath  and  saitb,  that  MUes  Tur- 
ner, of  Haigh,  near  Wigan,  in  the  county  of 
Lancaster,  and  William  Bland,  of  Whitehaven, 
in  the  county  of  Cumberland,  late  ironmongers 
and  partners,  are  justly  and  truly  indebted 
unto  him  this  deponent,  Thomas  Milward  and 
Thomas  Braithwute^  as  assignees  of  the  estate 
and  effects  of  the  said  Edward  Johnston,  An« 
thony  Adamson,  and  John  Hope,  bankrupts, 
in  the  sum  of  79/.  and  upwards,  on  the  baknce 
of  accounts  for  money  lent  and  advanced,  and 
money  paid,  laid  out»  and  expended  by  the 
sud  Edward  Johnston,  Anthony  Adamson, 
and  John  Hope*  before  they  became  bank- 
rupts, to  and  tor  the  use  and  on  the  account 
of  the  said  Miles  Turner  aAd  WlDiam  Bfamd, 
and  at  their  request,  and  for  interest  thereon 
agreed  to  be  paid  by  the  said  Miles  Twtnet 
and  William  Bland,  as  appears  to  deponent  by 
the  books  of  account  of  the  said  bankrupts, 
and  as  he  this  deponent  verily  believes  to  be 
true." 

The  alleged  objections  were— First,  that  the 
affidavit  was  made  by  the  assignees  of  the  bank- 
rupt, and  not  by  the  bankrupt,  there  being  no- 


4G0 


8t^^eri&r  CoUfis :  K.  B.  'Praetice  Cotrrl ;  Common  idlest. 


tUng  to  shew  that  the  baiikrapt  could  not  make 
h  himself.  Secondly,  that  the  claim  for  inter- 
est was  not  sufficiently  sti^d  to  authorise  the 
arrest  of  the  defendant.  On  the  first  point,  it 
was  contended,  that  the  defendant's  assignee, 
who  appeared  to  be  the  person  making  the 
affidavit,  had  no  means  of  knowledge  as  to  the 
concerns  of  the  bankrupt,  and  consequently 
of  the  debt  now  sought  to  be  claimed,  except 
by  hearsay.  Under  these  circumstances  he 
was  not  a  proper  person  to  make  the  affidavit 
to  hold  to  bau.  With  respect  to  the  second 
point,  if  the  Court  should  be  of  opinion  that 
die  assignee  was  a  proper  person  to  make  the 
affidavit,  the  cases  had  decided  that  the  claim 
of  interest  generally^  as  for  damages,  would 
not  be  allowed,  and  therefore  here  the  claim 
for  interest  was  insufficient  to  maintain  the 
affidavit.  According  to  the  ,mode  in  which  it 
was  here  claimed,  the  interest  mi^ht  be  claimed 
in  respect  of  a  mere  claim  of  mterest  as  da- 
maffesy.  or  upon  an  insuffident  consideration. 

hk  support  of  the  affidavit,  it  was  contended, 
that  the  claim  was  sufficiently  stated  in  order 
to  authorize  the  detention  of  the  defendant  in 
custody.  It  did  not  follow  that  because  the 
assignee  who  made  the  affidavit  might  have  no 
knowledge  of  the.  debt  except  from  the  books 
of  the  bankrupt,  that  therefore  he  had  nohe 
other.  He  might  have  been  present  at  the 
time  when  the  debt  was  incurred.  If  any  rea- 
ion  existed  for  believing  that  he  had  no  inovr- 
ledge  on  that  point,  it  was  for  the  defendant 
to  shew  that  such  want  of  knowledge  existed. 
If  he  had  sworn  falsely  he  was  liable  to  an  in- 
dictment for  peijnqr,  which  might  be  pre- 
ferred. It  was  true,  it  had  been  decided  that 
the  claim  for  interest  in  an  affidavit  of  debt,  as 
damages  merely,  could  not  be  supported ;  but 
k  could  be  supported,  if  it  appeared  that  the 
interest  was  claimed  in  respect  of  an  agree- 
ment. Here  such  a  claim  was  disclosed  in  the 
affidavit,  and  therefore  the  affidavit  was  suf- 
ficient. 

Coleridge,  J.,  was  of  opinion  that  the  affida- 
vit was  sufficientlv  distinct  to  entitle  the  plun- 
tiff  to  hold  the  dfefendant  to  bail.  It  was  un- 
usual to  enter  into  the  means  of  knowledge 
possessed  b^  any  person  making  an  affidavit. 
If  such  an  mquiry  were  entertuned,  it  would 
be  almost  trying  the  merits  of  the  case.  With 
respect  to  the  claim  of  interest,  the  statement 
being  of  a  claim  pursuant  to  an  agreement,  it 
18  as  much  a  claim  for  a  debt  as  any  other 
claim  which  could  be  set  up.  The  present 
affidavit  stated  the  claim  for  mterest  to  be  in 
pursuance  of  an  agreement ;  it  was  therefore 
sufficient.  The  present  rule  must  therefore  be 
discharged. 

,  Rule  discharged. — Harrieon  and  others,  as- 
eignees,  ^c.y.  Turner  and  another,  T.T,  1835. 
iCB.P.C. 


Comman  9U8it; 


PLBADIN6.  —  SPECIAL  PLBA.  —  ATTORNBT'S 
SIGNBO  BILL.— MBR1T9. — NEW  HULBS  IIF 
PLEADING. — GBNBRAL  ISSUE. 

ji  plea  of  no  attorney^  signed  bill  having 
been  delivered,  i»  not  a  plea  to  the  merits 
after  a  defendant  has  been  let  in  to  try 
them,  as  a  term  on  which  a  regular  inter" 
lucutorp  judgment  is  set  aside. 

It  is  doubtful,  since  the  new  pleading  rules 
have  come  into  operation,  whether  such  an 
alleged  deficiency  can  be  taken  advantage 
(jf  under  the  general  issue,  or  ought  to  be 
pleaded  specially  to  the  declaration. 

On  shewing  cause  against  a  rule  nisi  for , 
rescinding  a  Judge's  order  for  striking  out  a 
special  plea,  the  uiUowing  facts  appeared : 

The  present  was  an  action  on  an  attorney's 
bill.  The  defendant  not  pleading  in  time,  an 
interlocutory  judgment  was  signed  by  the 
plaintiff,  llie  defendant  afterwards  applied 
to  set  aside  the  judgment,  which  was  regularly 
signed,  on  condition  of  paying  costs,  and  an 
affidavit  of  merits.  The  Court,  on  these  terms, 
set  aside  the  judgment.  Instead  of  pleading 
to  the  merits,  the  defendant  pleaded  that  the 
plaintiff  had  not  delivered  in  due  time  a  signed 
bill  of  costs,  charges,  and  disbursements.  This 
plea  having  been  delivered,  the  pliuntiff  kept 
It  in  his  possession  for  twenty-two  days.  He 
then  took  out  a  summons  before  Mr.  Justice 
Park  at  chambers,  requiring  the  defendant  to 
shew  cause  why  the  plea  so  pleaded^  should  not 
be  struck  out,  on  the  ground  that  it  was  not  a 
plea  to  the  merits,  as  was  required  after  his 
affidavit  of  merits.  His  Lordship  made  an 
order  to  strike  out  the  plea,  and  a  rule  nisi 
Mras  obtained  for  rescinding  that  order. 

Cause  was  now  shewn  against  this  rule.  It 
was  contended,  that  the  plea  in  question  was 
not  such  a  one  as  was  reoulred  on  the  part  of 
the  defendant  after  making  an  affidavit  of 
merits.  This  could  not,  under  such  circum- 
stances, be  considered  as  a  plea  to  the  merits. 

In  support  of  the  rule,  it  was  submitted, 
that  as  uie  statute  required  the  delivery  of  a 
signed  bill  in  due  time,  in  order  to  entitle  the 
attorney  to  recover,  the  non-delivery  of  such  a 
bUl  must  be  considered  as  a  plea  to  the  merits. 
It  had  been  held  in  one  case  at  nisiprius,  that 
such  a  defence  cannot  be  rendered  available 
under  the  general  issue.  The  plaintiff  had, 
however,  ckarly  waived  any  supposed  objec- 
tion he  might  have  to  this  plea,  by  the  length 
of  time  he  had  kept  it  in  his  possession.  • 

The  Court  was  of  opinion  that  this  was  not  a 
plea  to  the  merits.  Whether  it  could  or  could 
not  be  rendered  available  under  the  general 
issue,  was  not  necessary  here  to  decide,  al- 
though the  inclination  of  Mr.  Justice  Park's 
inind  was  that  it  could,  and  therefore  that  it  was 
not  necessary  that  it  should  be  pleaded  spe- 
cially. With  regard  to  the  delay,  if  the  ob- 
jectionable proceeding  was  a  mere  irregularity. 
It  might  be  an  answer  to  the  application ;  but 
by  treating  this  plea  as  one  to  the  merits,  the 
plaintiff  would  be  deprived  of  the  benefit  of 
all  the  expenses  and  trouble  he  has  incurred 
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«lready,  and  compelled  to  hnnfr  a  new  action. 
Under  these  vircumstances  the  Coart  could 
not  interfere  to  rescind  the  order  made  by  Mr. 
Justice  P^rk.  The  present  rule  must  there- 
fore  be  discharged,  but  without  costs,  on  ac- 
<;ount  of  the  de%  on  the  part  of  the  pLuntiff 
in  objecting  to  the  plea. 

Rule  discharged,  without  costs. — Beck  r. 
Afonfoafu/,  T.  T.  1836.    C.  P. 


^d^tqiitr  at  ^Iztui. 

ARBITRATION. — -AWARD. — TRBSPASS. — FINAL 
DECISION. 

ffun  arbitraior  makes  an  award  by  which  he 
MuAsteniiaify,  though  not  formalljf,  deter- 
minei  the  matter  in  dispute,  his  award  is 
good. 

This  was  an  application  for  a  rule  to  show 
-cause  why  an  award  should  not  be  set  aside  on 
the  ground  of  itb  not  having  decided  finally  the 
question  raised  before  the  arbitrator.  It  was 
-aa  action  of  trespass,  and  the  following  was 
the  state  of  the  pleadings  : — 

The  declaration  contained  three  counts — 1st. 
-for  breaking  and  entering  the  plaintiff^s  house, 
where  he  carried  on  the  business  of  a  linen- 
draper,  and  carrying  away  a  large  quantity  of 
the  plaintiff's  goods ;  2d.  for  breaking  and 
entermj^  another  dwelling-house,  ami  turning 
the  plaintiff  and  his  family  out  of  possession  ; 
3d.  that  the  defendants  assaulted  Mary  Bird, 
the  wife  of  the  plaintiff,  and  imprisoned  her, 
whereby  the  plamtiff  lost  her  society  and  as- 
sistance. The  defendant  pleaded  as  to  breaking 
and  entering  the  plaintiff's  bouse  in  the  first 
connt,  and  making  a  noise  and  disturbance, 
and  seizing  and  taking  away  the  goods  there 
mentioneo,  being  in  the  possession  of  the 
plaintiff,  that  he  paid  5/.  into  Court,  and  that 
the  plaintiff  had  not  sustained  more  damage 
than  5/.  in  respect  of  those  trespasses ;  and  as 
to  the  carrying  away  of  the  goods  and  con- 
verting and  disposing  thereof  to  their  own  use, 
that  th^  defendants  committed  those  tres- 
passes as  the  servants  of  one  J.  S.  Groom, 
the  assignee  of  Mr.  Baker,  and  by  command 
of  the  assignee  and  by  the  leave  and  licence  of 
the  plaintiff;  and  as  to  the  residue  of  the  tres- 
passes, not  guilty.  The  defendant  replied  to 
the  first  plea,  that  he  had  sustained  more  da- 
mages than  5/. ;  and  to  the  2d,  that  the  defend- 
ants committed  the  trespasses  of  their  own 
^rong  and  without  the  leave  or  licence  of  the 
plaintiff. 

When  the  cause  came  on  for  trial  at  the 
Warwick  Assizes,  it  was  agreed  that  a  verdict  to 
the  amount  of  5,000/.  should  be  entered  for 
the  plaintiff,  subject  to  a  reference.  The  order 
of  nisi  prius  empowered  the  arbitrator  to  settle 
all  matters  in  difference  between  the  parties, 
to  order  and  determine  what  Wki  fit  to  be 
done  by  either  of  the  parties  concerning  the 
natters  in  dispute.  He  was  also  to  say  for 
what  sum  the  verdict  was  finalljr  to  be  entered. 
By  his  award  the  arbitrator  directed  that  the 
verdict  should  stand  but  only  for  a  sum  of  < 
^5/.  ' 


In  support  of  the  rule  it  was  contended  that 
the  award  could  not  be  considered  as  final,  as 
it  did  not  determine  the  question  which  it  was 
intended  should  be  raised  on  the  reference,  as 
to  the  person  in  whom  the  property  in  the 
goods  was. 

Secondly,  that  he  had  not  determined  on  a 
claim  by  the  plaintiff  on  certain  china  and 
earthenware. 

Thirdly,  that  the  plaintiff  could  not  be  en- 
titled to  recover  on  the  last  connt,  as  the  asr 
sault  upon  the  wife  proved  was  committed 
during  her  husband's  absence,  without  any 
proof  of  his  losing  her  society  or  assistance, 
fhe  plaintiff  would,  therefore,  be  still  entitled 
to  bring  an  action  in  the  names  of  himself  and 
his  wife ;  and  that  difference  had  not  been  de- 
termined l}y  the  arbitrator.  Rule  nisi  havins^ 
been  obtuned — 

Cause  was  now  shown.  It  was  contended 
that  the  award  was  final.  As  to  the  right  of 
property  in  the  goods,  the  arbitrator  could 
only  determine  it  as  between  the  parties,  and 
not  as  between  third  persons.  By  deter- 
mining that  the  verdict  shonld  stand  for  35/. 
the  arbitrator  had  in  fact  determined  the  right 
of  property  between  the  parties.  Secondly,  it 
was  sworn  with  respect  to  china  and  earthen^ 
ware,  that  the  plaintiff  on  discovering  that  no 
china  or  earthenware  were  mentioned  in  the 
declaration,  he  abandoned  the  claim.  Thirdly, 
that  the  affidavits  in  answer  to  those  pro- 
duced in  support  of  the  rule  showed  that  one 
assault  only  had  been  proved,  and  that  it  was 
left  generally  to  the  arbitrator  to  determine 
whether  or  not  the  plaintiff  had  a  claim  to 
damages.  The  arbitrator  by  awarding  that  the 
verdict  should  stand  for  l<bL  generally,  it  was 
not  necessary  that  he  should  specify  particu- 
larly in  his  award  the  conclusion  he  had  formed 
as  to  that  part  of  the  case.  If  be  had  formed 
a  wrong  conclusion  no  objection  could  be  now 
taken  to  it,  as  it  was  a  matter  for  the  opinion 
of  the  arbitrator,  and  the  objection  did  not 
appear  on  the  face  of  the  award. 

In  support  of  the  rule,  it  was  contended  that 
the  arbitrator  should  in  his  award  have  adju- 
dicated on  the  question  as  to  the  property  in 
the  goods.  Secondly,  although  there  was  no 
claim  for  china  and  earthenware  in  the  decla- 
ration, yet  as  a  claim  was  made  before  the  arbi- 
trator as  a  matter  in  difference,  he  'should  have 
determined  on  it.  In  one  case  the  Court  of 
King's  Bench,  when  there  was  a  reference  of 
all  matters  in  difference,  and  a  claim  was  set 
up  which  was  immediately  admitted  by  the 
opposite  party,  but  no  evidence  was  given  con- 
cerning it,  nor  was  any  adjudication  required, 
and  the  Court  there  afterwards  held  that  the 
award  was  bad  because  no  notice  was  taken  of 
the  admitted  claim  as  a  matter  in  difference. 
Thirdly,  that  the  question  as  to  the  assault  should 
also  have  been  noticed  in  the  award,  as  in  case 
of  an  action  having  been  brought  by  the  plain- 
tiff in  the  name  of  himself  and  his  wife,  this 
award  could  not  be  pleaded  in  bar. 

The  Court  was  of  opinion  that  the  question 
as  to  the  right  of  property  in  the  goods  was 
not  properly  a  matter  in  difference  between 
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the  parties.  With  respect  to  die  second  ob- 
jection concerning  the  earthenware  uid  cluna, 
that  clium  was  sworn  to  have  been  given  up, 
and  therefore  differed  from  the  case  referred 
to  in  the  Court  of  King's  Bench,  where  the 
clum  was  not  given  up,  but  was  admitted  by 
the  other  side.  With  regard  to  the  third  point, 
the  arbitrator  had  in  fact  settled  the  dispute 
concerning  the  assault.  There  would  be  no 
difficulty,  m  case  of  a  second  action  being 
brought,  in  pleading  this  award  as  an  answer 
to  it.  The  present  rule  must  therefore  be  dls- 
chai^ged. 

Rule  discharged.— AM  V.  Cower  and  others, 
T.  T.  1836.    Exdieq. 


C0STB.-««0URT  OF  RBQUE8T8. — FINAL  JUDG- 
MENT.— SUOGBSTION. — TAXATION. 

Since  the  passing  of  the  Speedy  Judgment 
and  Esecution  Act^  a  defendant  may  move 
to  enter  a  suggestion  on  the  record,  under 
a  Court  ^  Hequests  Act^  aUhouffh  final 
judgment  may  have  been  signed,  out  costs 
not  taxed. 

This  was  a  case  which  had  been  tried  before 
the  under-sheriff  during  term,  and  final  judg. 
ment  had  been  signed,  but  the  costs  not  taxed, 
on  the  last  day  of  term.  The  plaintiff  only 
having  recovered  a  very  small  sum,  a  rule  nisi 
was  obtained  on  the  part  of  the  defendant  in 
the  follomng  term,  for  the  purpose  of  de- 
priving the  plaintiff  of  his  costs  by  entering  a 
raggestion  on  the  record. 

On  shewing  cause  agunst  this  rule  it  was 
contended  that  the  application  was  too  late, 
final  jud^ent  having  been  signed.  It  had 
been  decided  in  a  variety  of  cases,  that  if  a 
defendant  was  desirous  of  availing  himself  of 
the  suggestion  provided  by  a  Court  of  Re- 
ouests  Act,  he  must  make  nis  application  be* 
fore  final  judment  was  signed.  Tlie  fact  of 
the  costs  not  having  been  taxed  could  make 
no  difference.  Here  the  application  was  made 
in  Trinity  term,  although  onal  judgment  was 
signed  on  the  last  day  of  Baster  term.  The 
present  rule  ought  therefore  to  be  discharged. 

In  support  of  the  rule,  it  was  contended 
that  the  application  was  sufficiently  early.  It 
was  impossible  in  fact  for  the  defendant  to 
come  sooner  to  the  Court.  The  cases  in  ques- 
tion, wherein  it  had  been  decided  that  the 
application  must  be  made  before  final  judg- 
ment signed,  were  those  in  which  the  applica- 
tion might  have  been  made  earlier.  From  the 
time  at  which  the  trial  took  place,  it  precluded 
the  possibility  of  applying  for  the  present  rule 
before  final  judgment  was  signed.  At  any 
rate  there  could  be  no  objection  to  the  present 
application,  because  the  costs  had  not  been 
taxed,  and  until  they  were  taxed  the  defendant 
must  be  considered  m  time  to  make  the  aopli- 
cation.  The  reason  why  the  rule  had  arisen 
that  the  application  must  be  made  before  the 
si^ng  ot  finid  judgment  was,  that  the  tax- 
ation of  costs  generally  took  place  before  final 
judgment  was  signed,  and  the  amount  of  costs 
formed  a  part  of  the  sum  for  which  the  judg- 


nent  was  signed.  Here,  however,  the  taxation 
had  not  taken  place,  and  therefore  in  the  pn^ 
sent  instance  there  could  be  no  objection  to 
the  consideration  of  the  amount  of  costs  being 
DOW  raised.  Were  it  to  be  determined  that 
the  application  for  such  a  purpose  as  the  |»re- 
sent,  must  in  all  cases  be  roade  before  signing 
final  judgment,  a  defendant  would  in  all  cases 
be  deprived  of  his  right  to  apply  to  the  Court, 
when  the  Judge  in  his  cuscretion  ordered 
speedy  judgment  and  execution  to  issue  in 
vacation.  In  those  cases  it  would  be  impos- 
sible for  a  defendant  to  come  to  the  Court  be- 
fore final  judgment  had  been  signed.  It  had, 
however,  been  determined,  that  an  application 
might  be  made  to  vacate  and  arrest  a  jodgment 
signed  in  vacation,  if  it  were  made  In  the  fol- 
lowing term.  It  had  even  been  decided,  in  a 
case  not  yet  reported,  that  a  motion  similar  to 
the  present  might  be  entertained,  although 
final  iudgment  may  have  been  signed  and  cosia 
taxed. 

The  Court  was  of  opinion  that  it  was  suffi- 
cientiy  shown  by  the  affidavit,  that  the  appli- 
cation could  not  be  made  earlier,  and  there- 
fore, that  the  fact  of  final  iudgment  baring 
been  signed  ^vas  not  of  itself  a  sufficient  rea- 
son for  preventing  the  defendant  making  the 
present  application.  Here,  moreover,  the 
costs  had  not  been  taxed,  and  therefore  the 
reason  for  applying  before  final  judgment 
ceased.  That  reason  was,  that  it  woiud  be 
absurd  for  the  Court  to  admit  a  discussion  as 
to  the  amount  of  costs,  when  the  record 
shewed  that'  the  amount  of  them  had  already 
been  setUed  by  taxation.  Under  the  drcum- 
stances  the  rule  must  be  made  absolute. 

Rule  absolute— (?oa:f0ii  v. Uoyd, T.T.  1835. 
Excheq. 


COSTS. — TROVSR.*— SBVBRAL  DEFBNDAHT8.— 
ACQUITTAL.*-FINDINO  GUILTY. — ^TRBSPASS. 

If  in  an  action  of  trespass  there  are  several 
defendants t  against  some  of  whom  a  ver- 
diet  is  found,  and  some  of  whom  are  ac- 
quitted, the  latter  are  entitled  to  full  coets, 
and  not  to  forty  shillings  merely. 

In  this  case  an  application  was  made  to  re* 
riew  the  master's  taxation,  on  the  ground  that 
he  had  allowed  too  much  costs  to  certain  of 
the  defendants,  in  favor  of  whom  a  verdict  in 
this  case  had  been  found. 

It  appeared  from  the  affidavits,  that  the  pro- 
sent  was  an  action  of  trespass  for  an  irregular 
distress.  The  declaration  contained  a  count 
in  trover.  There  were  several  defendants,  to 
the  number  of  four.  One  appeared  by  one 
attomev,  and  the  other  three  by  another.  At 
the  trial  the  jury  found  a  verdict  against  the 
one  appearing  separately,  and  against  one  of 
the  three  appearing  jointly,  and  in  favor  of  the 
remaining  two  defendants.  On  taxation,  the 
master  allowed  to  the  successful  defendants 
their  full  costs. 

The  present  application  was  therefore  made 
for  a  rule  to  shew  cause  why  the  taxation 
should  not  be  reviewed,  it  being  suggested  that 


L 


Sy^moT  Courts  I  E^ckequer.'^.AafwerB  to  Qiierie$. — Qvmef. 


4d8 


he  &Q0kX  <mly  to  hate  allowed  tbe  succeesful 
defendants  a  sam  of  forty  ahiUingB  as  costs 
only. 

The  Couri  was  of  opinion  that  the  defend- 
ants who  had  obtained  tbe  verdict  were  entitled 
to  their  share  of  the  full  costs,  which  should 
be  allowed  on  taxation,  and  not  merely  to  a 
sum  of  forty  shillmgs.  The  old  course  had 
undcHibtedly  been  to  allow  only  forty  shillings 
to  the  defendant  under  such  curcumstances. 
The  Judges  had,  however,  considered  the  mat- 
ter very  maturely,  and  were  of  opinion  that 
the  old  rule  ought  to  be  abolished,  and  there- 
fore, that  If  two  or  three  defendants  were  ac- 
quitted, they  were  entitled  to  two  thirds  of  the 
full  costs  attending  the  defence.  The  master 
therefore,  on  the  present  occasion,  had  done 
right  in  allowing  the  two  successful  defendants 
in  the  present  case  the  full  costs  of  their  de- 
fence. The  rule  now  prayed,  therefore,  could 
not  be  granted. 

Rule  refused. — Griffith  v.  Jonei  and  three 
«lA0r«,T.T.  1835.    Excheq. 


ANSWERS  TO  QUERIES. 


Ijda  of  9co9rrl0  xntt  Conbepimcinjs. 

BSTATB  TAIL  GENERAL.      P.  416. 

The  party  who  would  be  the  protector  de- 
pends in  a  great  measure  upon  the  time  the 
settlement  was  made.  Presuming  it  to  have 
been  prior  to  the  3  &  4  W.  4,  the  trustee,  if 
the  proper  party  to  make  the  tenant  to  the 
writ  of  entry,  would  have  been  the  protector. 
But  if  the  settlement  was  made  suDsequent, 
the  27th  section  enacts  that  no  bare  trustee 
should  be  protector;  and  in  that  case,  I  should 
imagine,  under  the  22d  section,  the  tenant  by 
curtesy  would  be  the  protector.  It  b  clear, 
that  before  the  act,  although  the  tenant  in  ttil 
has  the  remainder,  the  former  will  not  merge 
therein,  but  by  fine.  Cruise's  Dig.  dd  ed.  b.  1, 
p.  85.  So  that  it  seems  the  consent  of  the 
protector  is  absolutely  necessary  before  the 
tenant  in  tail  can  touch  the  fee.  Sec.  15, 3  & 
4  W.  4,  c.  74.  Perhaps  he  might  mortgage 
by  lease  for  years,  to  commence  on  the  death 
of  the  tenant  by  curtesy.  N.  N. 


BEQUS8T.-*-DI8P08AL  OP  RKVBR8I0NART  IN- 
'  TBRE8T.      P.  208. 

It  appears,  first,  that  C.  takes  a  vested  in- 
terest, with  tbe  possession  deferred,  and  sub« 
ject  to  be  divested  in  the  event  of  his  dying  in 
the  lifetime  of  B.  without  leaving  issue.  Se- 
condly, tbat  in  the  event  of  C's  death  in  the 
lifetime  of  ^.,  leaving  issue,  €.*%  representa- 
tives would  take  his  share.  Smither  v.  fFiUock, 
9  Ves.  234 ;  Bhmire  v.  Gil^rt,  16  Ves.  316. 
€,*n  children  cannot  be  implied  ;  for  in  a  gift 
by  will  there  is  no  supposition  that  any  person 


can  be  intended  to  take^  but  those  that  are 
described  as  takers.  Tucker  v.  Harris,  6  Sim. 
W8.  R.B.W. 


Mjt^  Of  mtavmjgiit. 

SERVICE  UNDER  ARTICLES.      P.  416. 

1.  The  service  may  be  either  aetttal  or  cojt* 
Mtractive.  And  whether  or  not  j4.*s  service, 
under  the  circumstances,  would  be  deemed 
sufficient,  must  rest  with  his  master ;  as  if  he 
chooses  to  certify,  at  the  exoiration  of  the  five 
years,  A.  is  entitled  forthwitn  to  be  admitted : 
and  no  application  to  the  Court  is  necessanr. 

2.  During  the  period  A.  was  absent  from 
his  master,  some  loss  of  time  must  necessarily 
have  taken  place,  and  during  which  there 
would  be  no  legal  service,  and  consequently 
the  trouble  and  expense  of  new  articles  must 
be  incurred  £>  parte  Rovfle»  2  Chitty's  Rep. 
61.  It  is  imperatively  required  that  there 
must  be  a  service  altogether  of  five  years.  22 
G.  ?,  c.  46,  s.  8  &  10.  Yet,  provided  the  fidl 
tiumber  of  days  of  service  under  articles  have 
taken  place,  though  at  different  times,  that 
will  suffice ;  for  the  service  need  not  be  abso- 
lutely continuous.  Plde  Carter^e  case,  2  Bla. 
R.  957.  In  the  matter  of  trtUiam  Smith,  1 
DowL  &  R.  14 ;  Chitty  CoL  Stat.  p.  66,  n.  (a), 
such  fresh  articles  must  be  for  a  further  term, 
sufficient  with  the  previous  actual  service  to 
make  up  for  such  lost  time,  and  not  a  mere 
assignment  of  the  first  articles ;  and  such  fresh 
articles  must  he  stamped  with  the  same  duty 
as  was  payaMe  on  the  original  articles,  thougn 
the  stamp  on  the  first  articles  would  be  al- 
lowed ott  delivery  up  of  such  original  articles 
to  the  commissioners  of  stamps  within  six 
mon^s  after  the  execution  of  the  new  acticks. 
f^ide  55  0. 3,  c.  184,  Sched.  1,  tit.  Aitides. 

W.  S. 


QUERIES* 


Extii  of  9r0jpfrt|p  xnir  Conbfffmtinit. 

TITLE. — TRUST. 

A.  B.  gives  an  estate  to  trustees,  upon  trust 
for  C.  />.  for  life,  and  after  the  decease  of  the 
tenant  for  life,  the  testator  gives  the  estate  to 
the  trustees,  to  the  use  of  the  first  son  of  the 
body  of  the  sud  C  />.  lawfully  begotten,  and 
of  the  heirs  male  ef  the  body  &f  such  first  son 
law/Ulfy  issuing' ;  and  in  default  of  such  issue, 
to  the  second,  third,  and  all  and  evoy  other 
son  and  sons  of  the  body  of  the  sua  C  D, 
C,  D.  is  still  alive,  and  his  eldest  son  is  just 
arrived  at  the  age  of  twenty-one  years,  but  is 
not  married.  Can  the  tenant  ror  life,  the 
trustees,  and  the  eldest  son  of  the  tenant  for 
life,  make  a  good  title  in  fee  to  a  purchaser } 

J.  C. 
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Quenei.^Ediiar'$  Letter  Box. 


Qirr. — CONDITIOM. 

A.  bequeaths  to  B,  a  leasehold  house,  sub- 
ject  to  a  mortgage  of  1800/.  upon  It,  due  to  C. 
C,  foi^ves  the  mortgage  debt  after  ^/s  death, 
and  huids  the  deeds  to  B.  (without  any  writing 
whatever),  saying,  as  he  delivers  them,  '*  I  give 
it  yon,  on  condition  that  you  pay  10/.  per  an- 
num to  />.  for  his  life."  B,  accepts  the  gift, 
but  does  not  perform  the  promise.  What 
remedy  has  Z>.  against  B.  ?  D. 


BSQUB8T  TO  WIFS. — GONOITION. 

'  A,  bequeaths  to  his  wife  a  leasehold  house, 
to  become  forfeited  on  her  marrpin/f;  no 
words  of  limitation  are  used.  Does  the  wife 
take  a  life,  or  what  other  interest,  under  such 
bequest?  D. 


COVINANT  AGAINST  BUILDING. 

Is  a  naked  covenant,  by  a  purchaser  of  free- 
hold land  not  to  build  upon  it,  a  valid  and 
binding  covenant  upon  the  purchaser  and  all 
future  owners  of  the  property ;  the  full  value 
having  been  given  for  the  freehold,  the  cove- 
nant entered  into  without  any  consideration, 
and  no  forfeiture  or  penalty  attached  in  case 
of  a  breach?  The  covenant  is  by  the  pur- 
chaser, for  himself,  his  heirs,  executors,  and 
adminbtrators,  with  the  vendor,  his  heirs  and 
assigns.  C. 


8TATUTB  OF  LIMITATIONS.— ^SCOTLAND. 

Vnil  a  party,  who  is  the  heir  to  property  in 
Scotland,  be  barred  from  her  right  to  the  es- 
tate,— thirty  yearrf  having  elapsed  since  the 
4ieath  of  her  ancestor  from  whom  she  derives 
title;  her  right  to  the  estate  having  only 
recently  come  to  her  knowledge  ?  Some  of 
vour  subscribers,  conversant  with  the  Scotch 
law,  would  perhaps  oblige  me  with  an  answer. 

Inquibbr. 


BIGHT  OP  voting. — MOBTGACB. 

I  A.  and  B.  are  tenants  in  common,  and  have 
a  beneficial  interest  of  one-fourth  of  the  fee 
simple  of  a  freehold  in  the  city  of  London, 
which  produces  about  660/.  per'annum,  clear 
of  taxes,  and  which,  with  other  property,  is 
subject  to  a  mortgage.  A  bill  in  Chancery 
has  been  filed  by  the  mortgagee,  who  is  also  an 
executor,  calling  in  his  mortgage  money,  and 
to  establish  the  trusts  of  the  will.  Have  A, 
and  B.  a  good  qualification  to  entitle  them  to 
vote  for  the  county  of  Middlesex?  A  claim 
has  been  sent  in  to  the  overseen  in  due  time, 
but  objected  to,  on  the  ground  of  their  not 
being  in  the  actual  receipt  of  the  rents. 

A  SUBSCBIBBB. 

^rsctCcr. 

bxbcution. 

In  an  action  brought  against  a  defendant  by 
a  wrong  Chrbtian  name,  and  the  defendant 
having  taken  no  advantage  of  the  miaoomer, 
the  plaintiff  proceeded  to  iudgment  and  exe- 
cution in  that  name.  Will  the  plaintiff  be 
justified  in  taking  the  defendant  upon  such 
execution  ?    A  citation  of  cases  b  requested. 

J.H. 


THE  EDITOR'S  LEITER  BOX. 


CGimnon  XjiIii- 

cobpobation  act. 

Sir  William  Blackstone,  stating  how  corpora- 
tions may  be  dissolved,  says — ''The  body  }x>litic 
may  also  Itself  be  dbsolvea  in  several  ways,  which 
dissolution  is  the  civil  death  of  the  corpo- 
ration ;  and  in  this  case  their  lands  and  tene- 
ments shall  revert  to  the  person,  or  his  heirs, 
who  granted  them  to  the  corporation ;  for  the 
law  doth  annex  a  condition  to  every  grant, 
that  if  the  corporation  be  dissolved,  the  grantor 
shall  have  the  land  again,  because  the  grant  of 
the  land  faileth.  A  corporation  may  be  db- 
solved  by  act  of  parliament,  which  b  bound- 
less in  its  operations.*'  Do  not  all  lands  de- 
vised for  charitable  uses  revert  to  the  heirs  of 
the  testator  after  the  passing  of  the  Corpora- 
tion  Act  ? 


The  Fu^t  Part  of  the  Commentariei  on  the 
New  Siniyees,  containing  a  full  Digest  of  the 
Law  and  Practice  of  Corporations,  as  alter^ 
bv  the  New  Act,  with  the  Act  and  Order  m 
Cionncil  verbetim^  is  now  published. 

The  Legal  Almnnac,  Rememhrancer^  and 
Diarf,  for  1836,  will  be  published  before  Mi- 
chaelmas Term.  The  plan  adopted  last  year 
will  be  somewhat  altered.  Particular  attention 
will  be  paid  to  the  preparation  of  an  OJice 
Diary.  Several  new  Professional  Lbts  will  be 
added ;  and  it  is  expected,  that  with  the  sug^ 
gestions  we  have  received,  the  work  will  be 
rendered  particularly  useftd  to  the  profession 
at  large. 

The  Commissioners*  Report  on  the  Conso- 
lidation of  the  Statute  Law,  b  now  published, 
price  2#. 

Hie  letter  on  Mortgage  Stamps  shall  be  Iq* 
sorted. 

.  Every  possible  attention  shall  be  paid  to  the 
friendly  suggestions  we  have  received  regara- 
ingthe  Legal  Almanac. 

The  Queries  and  Answers  of  U.  X. ;  F.  W.  S.; 
"An  Early  Subscriber;"  G. ;  H.  M.;  and 
L.  S.,  have  been  received. 

We  thank  "  Aspiro"  for  his  further  commu- 
nication, which  is  acceptable. 

The  ^ievance  mentioned  by  S.  T.  H.,  shall 
be  noticed. 

"A  Countrv  Barrister's"  communication 
will  be  inserted  early. 

The  practical  improvement  suggested  by 
Vf.  D.  shall  be  noticed  without  delay. 

We  are  obliged  to  £.  W.»  and  hope  to  make 
use  of  his  paper. 


UPb^  UtQdil  ^b^tvhev^ 


y«i.x. 


SATURDAY,  OCTOBER  10, 1835.       No.  CCXCV. 


■  *•  Quod  niagis  ad  nob 
Pertioet,  et  nescire  malam  est,  agitamiM. 


HOKAT. 


THE  PROeKBSS  OF  LAW  REFORM. 


Wb  now  resame  our  inquiries  as  to  the  ge- 
neral progress  of  Law  Reform.  The  month 
of  October  has  commenced,  the  '*  old  fend- 
liar  ftices"  begin  once  more  to  appear,  the 
inns  of  court  again  resound  with  the  busy 
tread  of  feet,  every  foreign  steam-packet, 
and  almost  every  mail  contributes  some  re- 
turned lawyer  to  the  general  mass^which  re* 
.  ceiving  accessionsfrom  allquarters,  will  soon 
be  as  numerous  and  busy  as  ever.  We  se- 
lect this  period  therefore,  briefly  to  ghince 
at  what  was  done  in  the  last  session  6i  par- 
liament. 

According  to  the  prophetic  words  of  Lord 
Brougham,  in  one  of  his  speeches  in  Scot- 
land last  autumn, "  If  we  have  done  little  this 
sesdon,  we  shall  do  less  the  next."  If  the 
session  in  1833-4  produced  few  important 
acts  connected  with  the  reform  of  the  law, 
the  session  1885  has  produced  even  fewer ; 
much  of  what  was  projected  never  went  fur- 
ther than  a  bare  notice  of  motion,  and  much 
which  assumed  the  more  substantial  form 
of  a  Ml,  never  reached  maturity.  Notice 
of  a  Local  Courts  bill  was  given  by  Sir  Fre- 
derick Pollock  when  Attorney-General,  but 
it  was  heard  of  no  more ;  the  G^eralRegis- 
ter  scheme  did  not  this  session  get  even 
thus  far ;  no  member  in  either  house  con- 
nected his  name  with  it  even  on  paper.  The . 
Imprisonment  for  Debt  Bill,  although  it  pass- 
ed the  House  of  Commons, — not  however 
without  the  pains-taking,  and  we  should  be 
justified  in  saying,  ni$i  pruts  management,  of 
the  learned  Attorney-General — was  discoun- 
tenanced by  the  House  of  Lords,  and  must  be 
recommenced.  We  are  well  satined,  and 
we  have  repeatedly  stated  our  reasons,  that 
this  sweeping  scheme,  if  passed,  would 
be  attended  with  much  evil  ^  and  we  must 
remark,  that  it  has  never  been  fiedrly  de- 
bated in  the  Houss  of  Commons.  We  arc 
only  anxious  that  the  country  may  be  made 
fully  acquainted  with  the  object,  nature,  and 
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details  of  this  bill.  We  shall  be  perfectly 
satisfied  if  its  merit  is  not  to  be  assumed  by 
its  friends ;  if  it  be  not  defended  by  barren 
generalities  and  appeals  to  popular  feeling. 
We  are  willing  that  the  law  of  debtor  and 
creditor  should  be  altered  on  a  full  consi- 
deration, but  we  may  safely  appeal  to  all 
persons  acquainted  with  the  real  state  of 
the  facts,  whether  this  bill  in  the  last  ses- 
sion was  not  carried  through  the  house  in  a 
manner  not  suited  to  its  importance.  We 
trust  that  this  mode  of  passing  it  may  not 
be  resorted  to  again. 

We  regret  that  the  bill  for  giving  coun- 
sel to  prisoners  was  lost  in  the  Lords.  The 
more  we  reflect  and  inquire  as  to  this  mea- 
sure, the  more  are  we  satisfied  that  it  is 
founded  on  justice,  and  that  few  of  the 
practical  inconveniences  which  have  been 
suggested  as  attendant  upon  it,  would  oc- 
cur. We  should  think  that  in  the  next 
session  it  will  pass  into  law,  and  we  shall 
be  glad  to  see  its  provisions  extended  to 
proceedings  before  magistrates  on  summary 
convictions. 

The  bills  founded  on  the  Fourth  Report 
of  the  Real  Property  Commissioners,  re- 
lating to  the  Execution  of  Wills,  and  the 
Law  of  Executors,  which  were  of  a  more 
questionable  character,  being  objected  to  by 
Lord  Abinger,  never  found  their  way  out  of 
the  doors  of  the  Lords'  Committee-room. 
Indeed  ike  list  of  the  bills  postponed  as 
well  by  the  House  of  Commons  as  the 
House  of  Lords,  which  we  gave  at  the 
close  of  the  session  \  is  unusually  large 
and  important.  To  these  bills  is  also  to  be 
added  a  long  list^  of  additional  notices 
for  the  next  session  of  Parliament,  many  of 
which  are  important,  and  which  we  shall 
take  another  opportunity  of  considering. 

The  great  act  of  the  Session,  as  every 
one  knows,  jvas  the  Municipal  Corporation 
Act  (5  &  6  W.  4.  c.  76).    This  is  of  consi- 
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^  See  anie,  p.  439. 
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dcrahlc  importance  to  the  lawyer,  as  well  as 
to  the  country  at  large.  We  supported  this 
measure  from  the  first  in  all  its  important 
parts,  and  we  have  done  what  we  could, 
and  shall  continue,  to  render  its  nature  and 
details  familiar  to  our  readers.  The  minor 
acts  of  interest  to  the  profession  are  the  act 
for  the  more  effectual  Abolition  of  Oaths  \ 
(5  and  6  W.  4,  c.  8),  which  was  repealed 
by  a  subsequent  act  (c.  62),  on  a  doubt  aris- 
ing as  to  the  time  when  it  came  into  opera- 
tion, its  principal  provisions  being  re- 
enacted.  The  Limitation^  of  Polls  Act 
(5  and  6  W.  4,  c.  36),  which  we  think  will 
have  a  desirable  effect  in  preventing  bribery 
at  elections,  is  a  useful  measure.  The 
Certiorari  Act  (5  and  6  W.  4,  c.  33),  which 
was  brought  in  at  the  suggestion  of  the 
Duke  of  Richmond,  is  a  remedy  for  a  prac- 
tical grievance.  The  Act  for  Consolidating 
the  Laws  relating  to  Highways  (c.  50),  is 
of  considerable  importance.  The  acts  ren- 
dering certain  Marriages  valid,  introduced 
by  Lord  Lyndhurst,  (c.  54),  and  for  pre- 
venting the  Publication  of  Lectures  without 
consent  (c.  65)  ;  the  act  for  the  more  easy 
Recovery  of  Tithes,  (c.  74) ;  the  act  for 
the  alteration  of  the  law  as  to  the  Tithing  of 
Turnips  (c.  75) ;  the  act  for  abolishing  ca- 
pital punishments  in  cases  of  Letter  Stealing 
and  Sacrilege  (c.  8 1 )  ;  and  the  act  to  amend 
the  law  touching  Letters  Patent  for  Inven- 
tions (c.  83),  severally  deserve  attention. 
Such  of  these  acts  as  we  have  not  already 
given,  we  shall  consider,  and  state  the  altera-* 
tion  in  the  law  made  by  them.  Besides 
these,  there  are  several  other  acts,  which 
will  be  found  under  the  head  of  Abstracts  of 
Statutes,  and  in  the  List  printed  ante,  454 
—457. 

Here  we  close  our  brief  sketch  of  what 
was  done  in  the  last  Parliament,  as  fiir  as 
the  profession  is  concerned. 


PRACTICE  OF  ATTACHMENTS. 


SoMB  time  since  we  laid  before  our  readers 
a  statement  of  the  present  practice  of  At- 
tachments, accompanied  by  some  remarks. 
We  conceived  then  that  the  profession  might 
consider  the  practice  as  settled,  and  that 
henceforth  nothing  but  personal  service  of 
the  rule  on  the  party  would  be  sufficient 
to  induce  the  Court  to  grant  an  attachment. 
We  are  sorry  to  observe,  that  by  the  recent 
decisions,  the  practice  seems  just  as  unset- 
tled as  it  was  after  the  decision  of  the  case 
of  Green  v.  Prosser  (2  Dowl.  Prac.  Cas. 


•  Printed  fl»/^  p.  161. 
^  Printed  ante,  p.  453. 


99.)  There  the  determinalion  of  the  Court 
of  Exchequer  was,  that  where  a  person 
keeps  out  of  the  way  to  avoid  being  served 
personally  with  a  rule,  preparatory  to  ob- 
taining an  attachment  against  him,  and  it 
is  clearly  made  out  to  the  satis&ction  of  the 
Court,  the  Court  will  dispense  with  per- 
sonal service.  This  was  soon  fbUowed  by 
another  infringement  of  the  rule,  requiring^ 
personal  service  in  an  application  for  an  at- 
tachment before  Mr.  Justice  Patteson.  Here 
it  was  decided  on  the  authority  of  Green  y. 
Prosser,  that  a  rule  (or  an  attachment  for 
non-payment  of  costs  may,  under  certais 
circumstances,  be  obtained  without  personal 
service.  (Allier  v.  Newton,  2  DowL  Prac. 
Cas.  €82.)  There  his  Lordship  very  justly 
observed,  "  I  am  afraid,  however,  it  is  a  very 
dangerous  precedent ;  as  now  it  will  be  ne- 
cessary to  look  into  liie  special  drcumstaii" 
ces  of  every  case,  until  at  last  any  sort  of 
service  will  suffice.*' 

Various  applications  of  the  same  sort  were 
made,  and  with  success.  One  decision  of 
the  Court  of  Exchequer  had  the  power  to 
overturn  the  long-established  practice  of  the^ 
Courts.  The  consequences  were  probably 
not  foreseen;  but  when  after  some  time  they 
were  felt,  that  Court  was  determined  tore* 
trace  its  steps.  InthecaseofS/wietfv.Tbiewr 
(2  Dowl.  Prac.  Cas.  673,)  it  was  determined 
that  an  attachment  for  non-payment  of  coats 
can  only  be  granted  on  an  affidavit  of  per- 
sonal  service.  There,  Lord  Lyndhmrsi  said, 
*'  It  is  much  better  in  cases  of  this  kind  to 
adhere  to  the  general  rule,  that  personal  ser- 
vice should  be  required."  Ifis  Lordsh^i 
added,  that  the  Court  was  more  anxious  to 
lay  down  this  rule,  as  the  case  of  Green  v^ 
Prosser  might  be  supposed  to  authorise  a 
less  strict  practice. 

In  accordance  witii  this  decision  was  the 
case  Albin  v.  Toomer  (3  Dowl.  Prac.  Cas. 
5  63,)  where  it  was  held,  that  personal  service 
of  the  rule  for  payment  of  coats  is  necessary, 
in  order  to  obtain  an  attachment,  although 
the  defendant  is  an  attorney. 

On  the  authority  of  these  decisions,  one 
would  have  imagined  that  the  old  whole- 
some rule  of  requbing  personal  service,  in 
order  to  obtain  an  attachment,  was  revived 
and  enforced,  and  consequentiy  that  no  fu- 
ture alteration  would  be  made  in  it* 

Yet,  since  these  decisions,  we  findsevend 
others  which  are  inconsistent  with  the  strict- 
ness required  by  the  former  practice.  Thus 
a  nile  for  an  attachment  against  an  execti- 
tor  for  not  accounting,  pursuant  to  a  rule  of 
Court,  was  made  absolute,  though  the  role 
had  not  been  persondly  served,  upoa  an 
affidavit  that  the  defendant  kept  out  of  the 
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"way  to  avoid  being  served,  and  that  a  copy 
had  been  left  at  the  house  with  the  daugh- 
ter of  the  defendant.  {In  re  Edward  Bar- 
wick,  3  Dowl.  Prac.  Cas.  703.) 

Again,  where  the  party  against  whom  a 
rule  nisi  for  an  attachment  was  obtained, 
appeared,  and  objected  that  the  rule  tdsi  had 
not  been  personally  served,  the  Court,  not- 
-withstanding,  made  the  rule  absolute,  {Levy 
V.  IHtneombe,  3  Dowl.  Prac.  Cas.  447)  ;  and 
where  it  is  clear  that  the  copy  of  the  rule 
and  allocatur  have  come  to  the  hands  of 
the  defendant,  an  attorney,  the  Court  will 
grant  a  rule  niti  for  an  attachment,  although 
-strict  personal  service  has  not  been  e£Fect^. 
{Phillips  y.  Hutchinson,  3  Dowl.  Prac.  Cas. 
583.) 

It  is  difficult  to  know  what  rule  is  to  be 
extracted  from  the  three  following  cases : 
A  personal  service  of  the  rule  of  Court  must 
be  made  to  ground  an  attachment  for  non- 
payment of  money  pursuant  to  a  Judge's 
order,  which  is  afterwards  made  a  rule  of 
Court ;  and  service  of  the  order  and  alio- 
caiur  are  not  sufficient,  nor  is  service  of  the 
rule  on  the  London  agents  of  the  attorney 
sufficient:  and  for  this  defect  an  attach- 
.ment,  issued  at  the  end  of  January,  and 
executed  on  the  12th  of  February,  was  set 
aside  inlVinity  term  following.  Woollisonv. 
Hodgson,  3  Dowl.  Prac.  Cas.  178.  Where  a 
rule  of  Court  directs  costs  to  be  paid  the 
party  or  his  attorney,  a  demand  not  made 
by  the  attorney  who  had  conducted  the 
cause  in  London,  but  by  the  attorney  in  the 
country  who  employed  him,  is  sufficient. 
{Dennett  y.  Pass,  3  Dowl.  Prac.  Cas.  632.) 

An  attorney's  bill  having  been  ordered  to 
be  taxed  after  the  client  had  ^ven  a  bill  of  ex- 
change for  the  amount,  it  was  found  he  had 
been  overpaid,  and  he  was  ordered  to  re- 
fund the  overpayment  to  the  client;  and 
also,  by  a  subsequent  order,  to  pay  the  costs 
of  taxation,  more  than  a  sixth  having  been 
taken  off.  Upon  the  application  of  the  at- 
torney to  be  allowed  to  pay  these  sums  to 
the  holder  of  the  bill  of  exchange  (which 
had  been  dishonoured)  instead  of  his  client, 
he  was  ordered  to  do  so  within  a  week,  or, 
in  default,  that  an  attachment  should  issue : 
Held,  that  no  demand  of  these  two  sums 
was  necessary  to  ground  an  attachment; 
but  that  it  was  his  duty  to  seek  the  holder  of 
the  bin,  and  pay  the  money  to  him.  {Wool- 
lison  V.  Hodgson,  3  Dowl.  Prac.  Cas.  178.) 

The  following  case  seems  an  approxima- 
tioQ  to  the  former  strictness : — A  Judge's 
order  directed,  that,  on  payment  or  tender 
of  the  debt  and  costs  to  the  plaintiffs,  their 
attorney  or  agent,  the  plaintiffs  should  de- 


Uver  Up  to  the  defendant  certain  deeds  held 
by  the  plaintiffs  as  security.  An  attach- 
ment was  moved  for,  on  affidavit  that  the 
money  was  tendered  to  the  plaintiffs'  attor- 
ney's agent,  and  the  deeds  demanded,  but 
that  they  had  not  been  delivered : — Held, 
that  the  affidavit  was  insufficient,  and  that 
notice  should  have  been  given  to  the  plain- 
tiffs, and  a  demand  made  personally  of  them. 
{Evans  and  Wife  v.  Millard,  3  Dowl.  Prac. 
Cas.  661.) 

Again,  it  has  been  decided,  that  in  order 
to  obtain  an  attachment,  it  is  not  sufficient 
that  all  the  necessary  steps  are  taken,  partly 
at  one  time  and  partly  at  another.  {Rogers 
V.  Twisdel,  3  Dowl.  Prac.  Cas.  572.) 

And  if  a  rule  of  Court  requires  a  client  to 
pay  a  certain  sum  of  money,  an  attachment 
cannot  be  obtained  against  his  attorney  for 
its  non-payment  {Poole  v.  Watkins,  4 
Dowl.  Prac.  Cas.  11.) 

So  an  attachment  cannot  be  obtained  for 
non-payment  of  costs  pursuant  to  the  mas- 
ter's allocatur,  if  there  was  no  undertaking 
in  the  Judge's  order  for  taxation,  to  pay 
what  should  be  found  due.  {Harrison  v. 
Ward,  3  Dowl.  Prac.  Cas.  541.) 

But  in  one  case,  before  Mr.  Justice  Cole- 
ridge, in  Trinity  term,  it  was  decided,  that 
if  facts  are  stated  in  support  of  an  applica- 
tion for  an  attachment,  from  which  it  may 
be  presumed  that  the  person  sought  to  be 
served  has  received  notice  of  the  contents 
of  the  rule  and  allocatur,  and  of  the  demand 
thereon,  and  on  shewing  cause  against  the 
rule  such  knowledge  is  not  denied,  the  Court 
will  direct  the  attachment  to  issue.  {Bot'- 
tomley  v.  Belchamher,  4  Dowl.  Prac.  Cas.  26.) 

Now  it  will  be  seen  from  this  decision  that 
the  practice  with  respect  to  the  personal  ser- 
vice of  the  rule  in  order  to  obtain  an  attach- 
ment, is  as  uncertain  as  it  was  immediately 
after  the  determination  of  Chreen  v.  Prosser. 

A  rule  nisi  may  now  be  obtained  with- 
out personal  service,  and  the  service  of  it 
will  operate  as  a  sort  of  bill  of  discovery, 
and  the  defects  of  the  prosecutor's  case  are 
to  be  supplied  by  the  oath  of  the  defendant. 
We  cannot  avoid  thinking  tiiat  this  is  rather 
severe  upon  defendants.  If  a  party  chooses 
to  have  recourse  to  the  extraordinary  re- 
medy of  attachment,  he  ought  surely  to 
come  with  all  his  materials  ready  for  the 
purpose  of  obtaining  the  writ  he  desires. 

We  do  not  mean  that  if  every  particular 
wherein  the  improper  conduct  of  the  de- 
fendant may  interfere  with  all  the  particu- 
lars connected  with  serving  the  attachment 
is  not  complied  with,  that  therefore  the  writ 
ought  not  to  issue.  We  do  not  therefore 
2G2 
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object  to  the  decLiion,  that  in  serving  a  rule 
for  the  payment  of  costs,  it  is  not  necessary 
that  the  original  rule  should  be  phiced  in 
the  hands  of  the  defendant ;  if  it  is  shewn 
to  him,  so  that  he  can  read  its  contents,  it 
is  sufficient  (Calvert- y,  Redfeam,  2  DowL 
Frac.  Cas.  505) ;  or  that  in  order  to  obtain 
en  attachment  for  nonpayment  of  costs  pur- 
suant to  the  master^s  allocatur,  it  is  not  in- 
dispensably necesary  that  a  copy  of  the  rule 
and  allocatur  should  be  left  on  the  person 
of  the  defendant  {Rex  v.  Koops,  3  Dowl. 
Frac.  Cas.  566)  ;  or  that  in  order  to  obtain 
an  attachment  for  non-payment  of  costs 
pursuant  to  the  master's  allocaktr,  a  demand 
is  not  necessary,  if  the  party  sought  to  be 
served  by  his  violence  prevents  the  demand 
from  being  made  {fVenham  v.  Downes,  3 
Dowl.  Frac.  Cas.  573) ;  but  we  think  that 
the  person  applying  for  an  attachment  ought 
to  shew  clearly  by  his  affidavit,  that  the  rule 
has  come  to  the  actual  personal  knowledge 
of  the  defendant. 

As  the  practice  now  stands,  it  should 
seem  that  it  is  enough  to  lay  before  the 
Court  such  facts  as  will  raise  a  suspicion 
that  the  rule  has  come  to  the  knowledge  of 
the  defendant,  in  order  to  obtain  a  rule  nisi. 
Then,  if  on  shewing  cause  the  defendant 
does  not  swear  that  it  has  not  come  his 
knowledge,  the  rule  for  the  attachment  will 
remun  absolute.  The  applicant  would  thus 
be  able  to  supply  the  deficiency  of  his  own 
affidavit  by  ^e  deficiency  of  the  defend- 
ant's. 

It  may  be  a  good  rule  in  grammar,  that 
two  negatives  should  make  an  affirmative ; 
or,  in  algebra,  that  the  multiplication  of 
negative  quantities  should  make  a  positive 
quantity;  but  we  fear,  in  the  practice  of  at- 
tachments, it  will  not  be  productive  of  much 
benefit. 

While  we  are  on  the  aubject  of  attach- 
ments, it  may  not  be  improper  to  remark, 
that  a  rule  for  an  attachment  for  non-pay- 
ment of  costs  pursuant  to  the  master's 
allocatur,  between  attorney  and  client,  is 
nisi  in  the  first  instance  {Green  v.  Light,  3 
DowL  Frac.  Cas.  578),  although  between 
party  and  party  it  is  absolute  in  the  first  in- 
stance. 
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THE  MUNICIPAL  CORPORATION  ACT. 
5  &  6  W.  4,  C.  76. 
( Coniinued/ront  p,4\9.) 
We  now  resume  the  flUtemeat  of  the  prin- 
cipal heads  of  this  act : — 


THE   COUNCIL,  ITS   OFFICERS,  AND  POWfeRi. 

The  mayor  is  to  be  a  justice  of  the  peace 
for  the  borough,  and  the  returning  officer  at 
elections  of  members  of  parliament  (s.  5). 
The  sections  as  to  the  town-clerk  and  trea- 
surer we  shall  ^ve  more  fully. 

The  council  of  every  borougii,on  the  1 8t  di^  of 
Jan.  1836  (see  Order  in  Council,  poU,  p.  473), 
shall  appoint  a  fit  person,  not  being  a  mem- 
ber of  the  councu,  to  be  the  tovrn-clerk 
of  such  borough,  who  shall  hold  his  office 
during^  pleasure,  and  in  anv  borough  may 
be  an  attorney  of  one  of  his  Majesty's 
superior  courts  at  Westminster,  any  law,  sta- 
tute, charter,  or  usage  to  the  contrary  not- 
withstanding;  and  the  council  of  every  bo- 
rough shall  in  every  year  appoint  another  fit 
Eerson,  not  being  a  member  of  the  council,  to 
e  the  treasurer  of  the  borough,  and  also  such 
other  officers  as  have  been  usuallv  appointed 
in  such  borough,  or  as  they  shall  tiiink  neces- 
sary for  enabling  them  to  carry  into  execo- 
tion  the  various  powers  and  duties  vested  in 
them  by  virtue  of  this  act,  and  may  from  time 
to  time  discontinue  the  appointment  of  such 
officers  as  shall  appear  to  them  not  necessary 
to  be  re-appointea ;  and  shall  take  such  secu- 
rity for  the  due  execution  uf  his  office  by  any 
such  town-clerk,  treasurer,  or  other  officer,  as 
the  said  council  shall  think  proper ;  and  shall 
order  to  be  pud  to  the  mavor,  and  to  the  towD- 
clerk  and  treasurer,  and  to  every  such  other 
officer  to  be  emploved  as  aforesaid,  such  salaiv 
or  allowance  as  the  said  council  shall  think 
reasonable ;  and  in  case  of  a  vacancy  in  any 
such  office  as  aforesaid  by^cath,  resignation, 
removal,  or  otherwise,  the  council  of  such  bo- 
rough mav  appoint  another  fit  person  in  the 
place  of  tne  person  so  making  such  vacancy ; 
provided  that  the  town-clerk  and  treasurer 
shall  not  be  the  same  person  (s.  58). 

The  treasurer  of  any  borough  shall  pay  no 
money  cm  account  of  the  mayor,  aldermen, 
and  burgesses  of  such  borough,  save  only  in 
such  case  as  is  provided  by  this  act,  or  upon 
the  order  in  writing  of  the  council,  signed  by 
three  or  more  membera  of  the  counol,  and 
countersigned  by  the  town-clerk  of  sudi  bo- 
rough, or  by  order  of  the  court  of  sessions  of 
the  peace  for  the  borough,  or  of  a  justice  of 
the  peace  acting  for  the  borough  in  the  dis- 
charge of  his  judicial  duty,  in  such  case  as  is 
provided  by  this  act,  or  in  such  case  as  a  court 
of  sessions  of  the  peace  for  any  county,  or  a 
justice  of  the  peace  acting  in  and  for  a  county 
in  the  discharge  of  his  juoicial  duty,  may  make 
an  order  for  the  payment  of  money  on  the 
treasurer  of  such  county,  or  for  the  pavment 
of  the  salaries  granted  to  any  recorder  or 
police  magistrate  as  herein-after  provided  (s. 
69). 

Every  town-clerk,  treasurer,  or  other  officer 
appointed  bv  the  council  as  aforesaid  shall,  at 
such  tiHies  during  the  continuance  of  his  office, 
or  within  three  months  after  the  expiration  of 
his  office,  and  in  such  manner  as  the  said 
council  shall  direct,  deliver  to  the  council,  or 
to  such  person  as  th^y  shall  authorize  for  that 
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purpoce^  a  true  account  in  writing  of  all  mat- 
ters committed  to  his  charge  by  Tirtue  of  this 
act,  and  also  of  all  monies  which  shall  have 
been  by  him  received  by  virtue  or  for  the  pur- 
poses of  this  act,  and  now  much  thereof  shall 
have  been  paid  and  disbursed,  and  for  what 
puiposes,  together  with  proper  vouchers  for 
tuck  payments,  and  also  a  list  of  the  names  of 
all  such  persons  as  shall  not  have  paid  the  mo- 
nies due  from  them  for  the  purposes  of  this 
act^  and  of  tlie  amount  due  from  each  of 
them;  and  every  such  officer  shall  pay  all 
such  monies  as  shall  remain  due  from  him  to 
the  treasurer  for  the  time  being,  or  to  such 
person  as  the  said  council  shall  authorize  to 
receive  the  same ;  and  a  summary  remedy  is 
given  against  officers  for  not  accounting,  &c. 
(8.  (SO.) 

The  councils  of  cities  and  towns  which  are 
counties  are  to  name  a  sheriff  Cs.  61). 

The  council  of  every  borough  in  which  a 
separate  court  of  quarter  sessions  of  the  peace 
shall  be  holden,  shall,  within  ten  days  next 
after  the  grant  of  the  said  court  shall  have 
.been  signitied  to  the  council  of  such  borough, 
,appoint  a  fit  person,  not  being  an  alderman  or 
councillor,  to  be  coroner  of  such  borough 
so  long  as  he  shall  well  behave  himself  in  his 
office  of  coroner,  and  shall  fill  up  every  va- 
cancy of  the  office  of  coroner  of  the  borough, 
by  death,  resignation,  or  removal,  within  ten 
days  next  after  such  vacancy  shall  have  oc- 
curred, and  none  thereafter  shall  take  any 
inquisition  which  belongs  to  the  office  of  co- 
roner within  such  borough  save  onl^  the  coro- 
ner so  from  time  to  time  to  beappomted;  and 
every  such  coroner,  for  every  inuuisition  which 
he  shall  duly  take  within  such  borough,  shall 
be  entitled  to  have  the  sum  of  twenty  shillings, 
and  also  the  sum  of  nine-pence  for  every 
mile  exceeding  two  miles  which  he  shall  be 
compelled  to  travel  from  his  usual  place  of 
abode  to  take  such  inquisition,  to  be  paid  by 
the  treasurer  out  of  the  borough  fund  of  such 
borough,  by  order  of  the  court  of  quarter 
sessions  for  such  borough  (s.  G2).  1  he  co- 
roners are  to  make  returns  to  secretary  of 
state  (s.  63).  County  coroners  are  to  act  in 
boroughs  where  no  coroners  can  be  appointed 
(s.  64). 

The  council  elected  under  this  act  in  any 
borough  shall  have  power  to  remove  from  his 
office  every  bailiff,  treasurer,  or  chamberlain, 
and  every  other  ministerial  or  executive  officer 
of  such  borough  and  bodj*  corporate, who  shall 
be  in  office  at  the  time  oi  the  first  election  of 
councillors  under  this  act :  and  everv  such 
.  bailiff,  treasurer,  or  chamberlain,  ana  every 
other  ministerial  or  executive  officer  in  sucn 
borough,  shall  continue  to  act  in  the  same  ca- 
pacity as  heretofore,  and  to  execute  all  the 
duties  heretofore  belonging  to  liis  office,  and 
be  entitled  to  have  the  same  salaries,  fees,  and 
emoluments  as  he  would  have  had  if  this  act 
had  not  passed,  until  he  shall  be  removed  from 
bis  office,  and  no  longer,  unless  he  shall  be  re- 
appointed according  to  the  provisions  of  this 
act ;  and  every  officer  who  snail  be  in  posses- 
sion oj^  receipt  of  any  monies^  goods,  valu- 


able securities,  books,  and  papers  bolon^g 
to  or  concerning  the  body  corporate  whose 
officer  he  is,  shall  deliver  up  and  account  for 
the  same  to  the  council  of  such  body  corporate 
appointed  under  this  act ;  and  the  council 
shall  have  the  same  remedy  against  such  officer 
to  recover  the  same  as  is  herein-before  pro- 
vided in  the  case  of  officers  appointed  by  such 
council :  provided  always,  that  all  the  charters, 
deeds,  muniments,  and  records  of  every  bo- 
rough, or  relating  to  the  property  thereof, 
shall  be  kept  in  such  place  as  the  council  from 
time  to  time  shall  direct,  and  the  town-clerk 
for  the  time  being  shall  have  the  charge  and 
custody  of  and  be  responsible  for  the  same 
(S.65). 

Officers  are  to  receive  compensation  on 
removal,  and  to  deliver  statement  of  claims 
(s.  66). 

The  compensation  is  to  be  secured  by  bond 
under  the  common  seal  (s.  67). 

Certain  pensions  and  allowances  are  reserved 
by  the  act  {s.  68).' 

The  acts  of  the  council  are  to  be  decided  by 
a  majority  of  councillors  present;  one- third 
part  of  the  whole  number  is  to  be  a  quorum  : 
notice  of  meetings  of  council  is  to  be  given, 
except  the  fuur  quarterly  meetings  for  general 
business  (s.  69).  The  council  may  appoint 
committees  (s.  70). 

The  body  corporate  named  in  schedules  A. 
and  B.  are  to  be  trustees  of  any  powers  or 
trusts  of  which  the  body  corporate  were  sole 
tnistees  before  the  election  of  councillors  under 
this  act,  except  the  charitable  trusts  mentioned 
in  s.  71,  (s.  72).  Where  trustees  were  appointed 
before  the  passing  of  this  act  for  any  particular 
purpose,  tiie  council  shall  appoint  similar 
trustees  for  such  purposes  (s.  73).  Trustees 
at  present  existing  of  particular  acts,  are  to 
continue  for  a  dennite  time,  and  trustees  are 
not  to  go  out  of  office  by  reason  of  ceasing  to 
be  of  tUe  council,  until  the  time  prescribed  by 
the  terms  of  the  trust  (s.  74) .  The  powers  now 
vested  in  trustees  appointed  under  sundry  acts 
of  parliament  may  be  transferred  to  the  body 
corporate  of  the  new  borough  (s.  75). 

The  council  has  power  to  make  bye-laws  for 
the  government  of  the  borough,  and  the  sup- 
pression of  nuisances  ;  buttwo-thirdsuf  thewhole 
number  of  the  council  are  to  be  present  at  the 
making  of  such  byp-laws,  and  they  are  not  to 
be  in  force  until  40  days  after  they  have  been 
sent  to  a  secretary  of  state ;  and  they  may  be 
disallowed  or  enlarged  by  the  King  in  council 
(8. 90) ;  and  the  provisions  in  the  act  as  to  sum- 
mary convictions  are  to  apply  to  offences  against 
any  bye-law  (s.  91). 

Where  in  a  borough,  before  the  passing  of  this 
act,  any  debt  has  been  contracted  chargeable  on 
any  tolls  belonging  to  the  body  corporate,  the 
council  cannot  alter  or  reduce  the  amount  to 
be  levied  of  such  tolls,  .unless  with  consent 
of  the  creditors,  until  such  debt  is  satisfied 
(s.  92). 

The  council  is  restrained  from  selling  or 
mortgaging  any  real  estate  belonging  to  the 
body  corporate,  except  in  pursuance  of  some 
agreement  entered  into  on  or  before  the  6ih 
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day  of  June  1836,  by  the  body  corporate,  and 
from  leasing',  except  in  pursuance  of  some  si- 
milar agreement,  or  as  hereinafter  is  mention- 
ed, that  is  to  say,  for  any  term  exceeding  31 
years ;  and  in  every  lease  there  shall  be  reserv. 
ed  such  rents  as  the  council  shall  deem  reason- 
able without  taking  any  fine.  But  where  the 
council  shall  deem  it  expedient  to  sell  or  de- 
mise fur  a  longer  period  than  31  years,  they 
may  represent  the  case  to  the  treasury,  and 
with  the  approbation  of  three  of  the  lords  of 
the  treasury,  may  sell  or  demise  on  such  terms 
as  the  commissioners  shall  approve,  but  notice 
of  the  intended  application  must  be  given 
(s.  94). 

Where  any  body  corporate  shall  on  the  5th 
of  June  1835,  have  been  bound  by  any  cove- 
nant or  usage  to  renew  a  lease,  the  council  may 
renew  it  (s.  95) ;  and  building  leases,  or  leases 
for  making  gardens,  &c.,  may  be  made  for  75 
years  (s.  9G). 

The  section  as  to  collusive  purchases  and 
sales,  since  the  5th  of  June  1835,  is  important. 
— The  council  may  call  in  question  all  pur- 
chases, sales,  leases,  and  demises  not  made  in 
pursuance  of  some  such  bona  fide  covenant, 
contract,  agreement,  or  resolution  made  or 
entered  into  as  aforesaid  before  the  said  5th 
day  of  June,  and  all  contracts  for  the  purchase, 
sale,  lease,  or  demise  of  any  lands,  tenements, 
and  hereditaments,  and  all  divisions  and  ap- 
propriations of  the  monies,  goods,  and  valuable 
securities,  or  any  part  of  the  real  or  personal 
estate,  of  which  on  or  before  the  6th  day  of 
June  in  this  present  year  the  body  corporate 
of  which  they  are  the  council,  whetner  in  their 
own  right  or  as  trustees  for  charitable  or  other 

Purposes,  was  seised  or  possessed,  which  shall 
ave  been  made  or  contracted  between  the  said 
5th  day  of  June  and  the  day  of  the  declaration 
of  their  election;  and  for  that  purpose,  if  it 
shall  appear  to  the  said  council  that  there  is 
ground  for  believing  that  any  such  purchase, 
sale,  lease,  or  demise,  or  such  contract,  or  such 
division  or  appropriation  of  the  premises,  was 
coUusively  made  for  no  consideration,  or  for  an 
inadequate  consideration,  it  shall  be  lawful  for 
the  council  of  such  borough,  at  any  time 
within  six  calendar  months  next  after  the  first 
election  of  councillors  under  this  act  shall  have 
been  declared  in  such  borough,  upon  notice 
of  their  intention  being  first  given  m  the  Lon- 
don Gazette,  and  also  affixed  on  tiie  outer  door 
of  the  town  hall,  or  in  some  public  place 
within  the  borough,  to  cause  the  value  of  the 
lands,  tenements,  hereditaments,  and  premises 
in  question  to  be  inquired  of  and  found  by  a 
jury  of  twelve  indifferent  men  of  the  county  in 
which,  or  adjoining  to  which  in  the  case  of 
Berwick-upon-Tweed,  and  of  all  counties  of 
cities  and  towns  corporate,  such  lands,  tene- 
ments, hereditaments,  or  premises  do  lie  ;  and 
!n  order  thereto,  the  said  council  is  empowered 
to  summon  and  call  before  such  jury  all  persons 
having  the  custody  and  possession  of  any  deed 
or  agreement  concerning  the  said  lands,  tene- 
ments, hereditsitiients,  and  premises  made  or 
entered  into  since  the  said  fifth  day  of  June, 
and  to  cause  all  such  deeds  and  agreements  to 


be  produced  before  the  said  Jury,  and  exa- 
mined by  them,  and  to  examine  upon  oath 
every  person  who  shall  be  thought  necessary 
to  be  examined  (which  oath  the  mayor  is 
hereby  empowered  to  administer);  and  the 
council  shall,  by  ordering  a  view  or  otherwise, 
use  all  lawful  means  for  the  information  as 
well  of  themselves  as  of  the  said  iury  in  the 
premises ;  and  the  jury  shall  find  the  value  of 
the  said  lands,  tenements,  hereditaments,  and 
premises,  and  the  consideration  which  shall 
nave  been  given,  and  also  that  which  ought  of 
right  to  have  been  given,  for  the  purchase, 
sale,  lease,  demise,  or  appropriation  thereof, 
according  to  the  terms  of  such  purchase,  sale, 
lease,  demise,  contract,  or  appropriation,  and 
taking  into  accocmt  all  the  circumstances 
under  which  the  same  shall  have  taken  place ; 
and  if  the  jury  by  their  oaths  shall  find  that  no 
consideration,  or  a  consideration  less  than  thai 
which  they  shall  have  so  found  to  be  the  value 
which  ought  therefore  to  have  been  given,  shaH 
have  been  collusively  given  or  contracted  to 
be  given  by  the  terms  of  any  such  pur- 
chase, sale,  lease,  demise,  contract,  or  ap- 
propriation, the  party  to  such  purchase,  sale, 
lease,  demise,  contract,  or  appropriation  shaU 
have  his  option  either  to  re-convey  and  restore 
the  lands,  tenements,  hereditaments,  and  pre- 
mises in  question,  and  to  abandon  the  contract 
to  which  he  shall  have  been  party,  upon  recdpt 
in  each  case  of  the  consideration,  if  any, 
which  he  shaJl  have  given  for  the  same,  or  to 
give  therefore  in  each  case  such  additional 
consideration  so  that  the  whole  consideFativn 
given  shall  be  that  which  ought  of  right  to  hare 
been  given,  so  found  by  the  jury  as  aforesaid; 
and  in  every  such  case  as  last  aforesaid,  the  ad- 
ditional consideration  given  or  to  be  given 
shall  be  endorsed  on  the  original  deed  or  con- 
veyance ;  and  tmless  he  shall  so  do  within  one 
calendar  month  next  after  the  finding  of  the 
jury,  every  such  purchase,  sale,  lease,  demise, 
contract,  and  conveyance  shall  be  absolutely 
void  and  of  none  effect  as  against  the  said  body 
corporate  and  their  successors;  and  in  eveiy 
case  in  which  any  such  contract  shall  have  been 
abandoned  as  aforesaid,  or  in  which  any  such 
purchase,  sale,  lease,  demise,  contract,  or  con- 
veyance shall  become  void  and  of  none  effect, 
under  the  provisions  of  this  act,  the  party  who 
would  odierwise  have  had  the  benefit  of  the 
same  shall  be  remitted  to  his  former  estate, 
title  and  interest  (if  any)  in  the  premises  as  if 
no  such  contract,  purchase,  sale,  lease,  or  de- 
mise had  been  made  or  entered  into ;  and  for 
summoning  and  returning  such  juries,  and  for 
imposing  fines  on  the  sheriff,  his  depu^,  bailiff, 
or  agent,  and  on  the  persons  summoned  and 
returned  on  the  sud  jury,  and  on  any  yenoa 
required  to  give  evidence,  who  shall  la  this 
behalf  contravene  the  provisions  of  this  act; 
the  council  of  every  such  borough  shall  have 
all  the  powers  given  in  that  behalf  to  the  trus- 
tees or  commissioners  of  any  turnpike  roa^  by 
an  act  made  in  the  third  year  of  his  late,  Ma- 
jesty George  the  Third,  intituled  "  An  i^^,  to 
amend  the  General  Laws  now  in  being  for 
regulating  Turnpike   Roads  in  that  part  of 
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Great  Britain  called  England;  and  all  the 
costs  of  the  said  jury,  and  of  all  witnesses  ten- 
dered by  the  siua  council  to  be  examined 
before  the  said  jiiry,  shall  in  every  case  be 
borne  by  the  council,  and  paid  out  of  the  bo- 
roiifh  mnd:  provided  nevertheless,  that  it 
shaU  be  lawful  for  his  Majesty,  if  he  shall  think 
fit,  by  the  advice  of  his  privy  council,  upon 
petition  to  him  setting  forth,  the  special  cir- 
cumstances under  which  any  purchase,  sale, 
lease,  dembe,  contract,  or  appropriation  of 
any  of  the  said  lands,  tenements,  heredita- 
ments, and  premises  shall  have  been  made 
since  the  said  fifth  day  of  June,  to  order  that  the 
same  shall  not  be  called  in  question  under  the 
provisions  of  this  act ;  and  in  such  case  as 
last  aforesaid  the  same  shall  not  be  called  in 
question  or  set  aside  or  affected  under  the  pro- 
Yisions  of  this  act :  provided  always,  that  in 
every  case  in  which  such  petition  shall  have 
been  presented  it  shall  be  lawful  for  his  Ma- 
jesty,  if  he  shall  think  fit,  to  enlarge  the  time 
within  which  (in  case  his  Majesty  shall  not 
think  fit  to  make  such  order  as  aforesaid)  the 
council  may  have  power  as  aforesaid  to  call  in 
question  any  purchase,  sale,  lease,  demise,  con- 
tract, or  appropriation  referred  to  in  such  pe- 
tition. C8.»7.) 


ON  MORTGAGE  STAMPS. 


Sir, — I  am  obliged  by  the  further  particu- 
lars famished  by  your  correspondent "  J .  CG,** 
ID  the  No.  of  Sept.  19,  p.  409 ;  and  althouf;h  it 
bardly  touches  the  question  which  is  practi- 
cally troublesome  to  the  profession,  I  may, 
perhaps,  be  allowed  to  make  a  remark  upon 
It.  llie  term  which  comprised  the  first  mort- 
gage to  Rowlands,  not  having  been  assigned  to 
the  second  mortgagee,  Worsley,  but  to  Bart- 
ley  as  his  trustee,  the  case  is  not  a  transfer  of 
a  mortgage,  and  with  a  further  advance ;  be- 
cause the  mortgage  was  paid  off  by  Worsley, 
and,  as  a  mortgage,  extin^ished ;  the  term 
assigned  then  was  a  satisfied  term.  The  trans- 
action was  either  an  original  mortgage,  or  it 
was  not  a  mortgage  at  all.  It  appears  to  have 
been  a  mortgage  from  Carter  to  Worsley  for 
350/.  of  the  reversion  in  fee.  In  form,  it  is  an 
absolute  conveyance  in  fee  to  Worsley^  for  sale, 
to  repay  himsdf  350/.  and  interest,  in  which 
there  is  contained  a  covenant  by  Carter  to 
pay  the  sum;  but  although  there  is  no  pro- 
viso for  redemption,  there  is  no  doubt  equity 
would  have  considered  it  redeemable,  interest 
being  reserved,  and  therefore  a  mortgi^e.  If  it 
was  not  this  mortgage,  it  was  then  an  absolute 
sale  by  Carter  to  Worsley,  at  the  amount  due 
for  principal  and  interest,  when  the  trust  for 
side  was  exercised,  with,  in  both  cases,  an  as- 
signment of  a  satisfied  tenn  of  1000  years  to  a 
trustee  for  the  purchaser  or  mortg^eeto  attend 
the  inheritance.  What  then  should  have  been 
the  stamp  ?  4L  ad  fwhrem  duty  for  the  350/. 
'  aiid  86s.  for  the  assignment  of  the  term  on 
'  the  fint  skin,  as  a  mortgage  transaction,  and  a 


progressive  duty  either  of  25«.  or  30^.  upon 
the  followers,  in  all,  8/.  I5t.  or  9L  10«.,  which- 
ever  progressive  duty  would  be  the  proper 
one.  What  are  the  stamps  used  in  the  case  of 
J.  C.  G.  ?  1/.  15«.  first  skin,  2/.  second,  2/. 
third,  and  1/.  fourth ;  in  all,  6/.  15«.— clearlv, 
not  sufticient.  The  transaction  was  evidently 
treated  as  a  transfer,  and  further  a<lvance,  with 
reference  to  the  stamping;  as,  35«.  for  the 
transfer,  2/.  for  the  ad  mlorem  duty  for  the 
further  advance,  (viz.  200/.)  and  1/.  followers, 
under  the  words  of  the  stamp  act,  page  1592. 
As  on  a  sale  the  ad  valorem  duty  was  3/.  there 
is  not  enough  duty  on  it  for  that  purpose.  If 
it  be  considered  as  a  deed  of  trust  for  sale,  it 
required  no  ad  valorem  duty,  not  being  either  a 
sale  or  mortgage ;  and  then,  the  duty  paid  is 
too  much:  but  this  construction  is  incon- 
sistent with  the  transaction.  I  submit  the 
stamping  is  wronj;,  and  that  it  should  have  been 
stamped  as  an  original  mortgage  for  350/.  with 
an  assignment  of  a  term  to  attend.  G. 


DISPUTED  DECISIONS. 

Among  the  changes  introduced  into  practice 
by  the  11  G.  4,  and  1  W.  4,  c.  70,  there  is 
none  which  has  been  productive  of  more  liti- 
gation and  difficulty,  than  that  provision  of 
section  6,  with  respect  to  the  alteration  of  the. 
terms  which  affects  the  four  days  intervening 
between  the  Thursday  next  before  and  the 
Wednesday  next  after  Easter  day,  when  those 
days  fall  within  Easter  term.  From  the  opi- 
nion of  Mr.  Justice  fFilliami  in  the  following 
case  (3  Dowl.  Prac.  Cas.)  on  the  subject  of 
those  four  days,  we  beg  humbly  to  dissent. 

Charnock  ▼.  Smith. 

Miller  moved  for  a  rule  to  shew  cause  why 
the  verdict  found  for  the  plaintiff  should  not 
be  set  aside,  and  a  new  trial  had,  on  the 
ground  of  a  defect  in  the  notice  of  trial  before 
the  sheriff.  It  had  been  given  for  Easter 
Tuesday,  and  afterwards  continued  till  a  sub- 
sequent day.  On  that  day  the  trial  came  on, 
and  a  verdict  was  found  for  the  plaintiff.  Ac- 
cording to  the  3  &  4  W.  4,  c.  42,  s.  43»  Easter 
Tuesday  had  become  a  dies  non.  The  words 
of  the  section  were,  **  none  of  the  several  holi- 
days mentioned  in  5  &  6  Ed.  6,  c.  3,  shall  he 
observed  or  kent  in  the  said  Courts,  or  in  the 
several  offices  oelonging  thereto,  except  Sun- 
days, the  day  of  the  Nativity  of  our  Lord  and 
the  three  following  days,  and  Monday  and 
Tuesday  in  Easter  week."  The  two  last  men- 
tioned aays,  being  thus  in  the  situation  of  holi- 
days, were  dies  non.  No  business  of  the 
Courts  could  be  done  on  those  days;  and 
therefore  a  notice  of  trial  for  either  of  them 
could  not  be  good.  If  the  original  notice  was 
bad,  the  continuation  of  it  would  not  cure  thQ 
defect.  The  verdict,  therefore,  in  pursuance 
of  such  notice,  ought  to  be  set  aside. 

fTiUiams,  J.— The  1 1  G.  4,  and  1  W.  4,  c. 
70,  8.  6,  in  maldng  provisions  for  the  duration 
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of  the  ferau,  contaioed  tUs  proviso,  "  tbat  if 
the  whole  or  anv  number  of  the  days  inter- 
Teaitij^  between  tne  Thursday  next  before  and 
the  Wednesday  next  after  Easter  day  shall  fall 
within  Easter  term,  then  such  days  shall  be 
deemed  and  taken  to  be  a  j^art  of  such  term, 
although  there  shall  be  no  sittings  in  bane  on 
auy  such  intervening  days.*'  Last  of  all  came 
the  general  rule,  Hilary  term,  2  W.  4,  by 
which  it  was  ordered,  '*  that  the  days  between 
the  Thursday  next  before  and  the  Wednesday 
next  after  Easter  day,  shall  not  be  reckoned 
or  included  in  any  rules  or  notices  of  other 
proceedings,  except  notices  of  trial  and  no- 
tices of  inquiry  in  any  of  the  Courts  of  Law 
at  Westminster."  From  this  rule,  which  was 
promulgated  by  all  the  Courts,  we  may  learn 
the  construction  which  the  Judges  were  of 
opinion  ought  to  be  put  on  the  two  acts  of 
parliament  to  which  I  have  referred;  and  in 
that  rule  is  contuned  the  exception  as  to  no- 
tices of  trial  and  inquiry.  Although,  there- 
fore, for  all  other  purposes,  these  two  days 
would  be  unavailable,  yet  for  notices  of  trial 
and  inquiry  they  are  available.  The  present 
case  comes  directly  within  the  exception  in  the 
rule ;  and  therefore  the  notice  of  trial,  as  it 
appears  to  me,  was  g^od.  You  will  conse- 
quently take  nothing  by  your  motion. 
Rule  refused. 

Now  it  has  several  times  been  decided,  that 
the  proceedinp  before  the  sheriff  under 
the  writ  of  trial  are  governed,  as  to  the  time 
at  which  trials  are  to  take  place,  by  the  prac- 
tice of  the  Superior  Courts,  from  which  the 
writ  is  obtained.  Judgment  as  in  case  of  a 
nonsuit  can  therefore  be  obtained  for  not  pro- 
ceeding to  trial  in  due  time  before  the  sheriff. 
Accordiug  to  the  language  of  the  above  cited 
statutes  and  rule,  it  is  auite  clear  that  those 
days  must  be  considered  as  dies  non  ;  and  if 
the  first  notice  of  trial  had  been  given  in  the 
Superior  Court,  it  would  have  been  a  bad  one. 
A  continuation  of  it  would  also  have  been  bad. 
Under  these  circumstances,  therefore,  it  should 
seem,  that  as  a  similar  rule  is  to  be  adopted  in 
the  Sheriff's  Court  to  that  exuting  in  the  Su- 
perior Court,  the  notice  of  trial  of  the  above 
case  was  insufficient. 


SELECTIONS 
FROM  CORRESPONDENCE, 

No.  CXL 


Sir, 


8TAT  OP  PROCEEDINGS. 


I  lately  took  out  a  summons  to  stay  pro- 
ceedings on  payment  of  debt  and  costs,  to  be 
taxed.  A  consent  was  refused,  on  the  ground 
that  if  an  order  was  drawn  up  in  that  form  the 
proceedings  would  be  stayed  till  the  end  of 
October,  as  there  was  no  officer  to  tax  the 


costs.  Upon  atteftdsnee  at  the  Judges^  <Mm^ 
bers,  at  the  return  of  the  sanniioiis,  I  foted 
that  no  Judge  was  in  town,  and  that  it  was 
quite  uncertain  when  there  would  be  one  at 
chambers.  The  rule  to  teturn  the  writ  had 
expired,  and  on  the  morning  of  the  return  of 
the  summons  the  plluntiff  was  entitied  to  a 
rule  to  bring  in  the  body,  which,  as  no  order 
could  be  made  to  stay  the  proceedings,  I  ap- 
prehend he  m^ht  have  taken  out  ana  served, 
and  there  was  no  wav  of  preventing  the  pro- 
ceedings being  contmued  but  bypaying  the 
debt,  and  such  costs  as  the  plaintiff^s  attorney 
might  choose  to  demand,  and  afterwards,  in 
November,  taking  out  a  summons  to  tax  the 
bill.  Now,  I  would  ask,  is  it  right  that  a  de- 
fendant should  be  placed  iu  stlch  a  situation  ? 
Either  proceedings  should  be  stayed  altogether 
during  the  holidays  of  the  officers,  or  some  of 
them  should  be  constantly  in  attendance  to 
transact  the  business.  S.  T.  H. 


DOUBTS  ON  THE  NEW  STATUTES. 


UMITATION  or  ACTIONS. 

I  cannot  help  doubting  the  decision  in  l>oe 
d.  Corbf  V.  Branson,  ante,  p.  Ill;  and  the 
reason  is  the  difference  of  expression  in  the 
I6th  and  two  following  sections. 

The  16th  section  has  the  expression  "  ihaii 
have  been  under  any  of  the  disabilities,'*  &c. 
which  refers  as  well  to  persons  under  disabili- 
ties before  the  act,  as  subsequently;  whereas 
the  corresponding  expression  in  the  17th  and 
18th  sections  is — **  snail  be  under  any  of  the 
disabiiiiies,  Sfc**  which  of  itself  refers  only  to 
the  future. 

The  latter  expression  is,  it  Is  true,  connected 
with  the  expression  '*  at  the  time  at  which  his 
right  shall  hatfe  first  accrued;*'  but  to  make  the 
ifth  and  ISth  sections  consistent,  either  the 
words  shall  be  must  be  construed  shall  have 
been,  or  the  latter  words  must  be  construed 
shall  be;  and  the  question  is,  which  constmctioo 
must  prevail? 

This  is  an  act  to  deprive  persons  of  their 
rights,  and  should  therefore  be  strictiy  con^ 
strued;  and  as  a  retrospective  operation  given 
to  the  17th  and  18th  sections  would,  in  many 
cases,  operate  harshly  by  depriving  persons  of 
a  possibility  of  asserting  their  claims,  I  contend 
that  those  sections  should  be  held  to  apply 
solely  to  cases  of  rights  accruing  subsequently 
to  the  act;  and  that  the  plaintiff  in  the  case 
referred  to,  ou^ht  to  have  had  the  Ml  benefit 
of  the  1 6th  section. 

The  words  shall  depart  this  life,  in  the  I8th 
section,  seem  to  support  this  construction. 

1  have  lately  advised  the  non-acceptahce  of  a 
titie  depending  on  such  a  constmctioik  to  tiiit 
of  the  court  of  King's  Bench  vx  tlie  above  C9te^ 


of  whkh  I  was  fiov  tlken  awarer,  for  the  reason 
abo?e  suggested. 

A  Country  Barhistbr. 


SUGGElSTIONS  FOR  IMPROVING 
THE  LAW. 


No.  XI. 


BimtT  o»  itTDCMBirta.— DBrailBAiii^a  re- 


Sir, 


81DBNCE. 
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5  &  6  W.  4,  c.  76, 8. 140. 
Whereas  by  an  act  passed  in  the  5th  and  6th 
year  of  his  Majesty's  reign»  intituled  "  An  Act 
to  proyide  for  the  Regulation  of  Mumcipal 
Corporations  in  England  and  Wales/'  it  was, 
among  other  tlungs,  enacted,  that  it  should  be 
lawful  for  his  Majesty,  if  he  should  think  fit, 
by  the  ad?ice  of  his  Privy  Council,  to  order 
any  days  and  times  before  the  first  day  of 
February  next,  for  doing  the  several  matters 
required  or  authorized  by  the  said  act  to  be 
done,  in  lieu  of  the  several  days  and  times  for 
the  present  year  therdn  before  specified,  or 
any  of  them  i  and  that  in  such  cases  all  mat- 
ters mentioned  in  audi  order  riionld  be  done 
on  and  within  such  days  and  times  as  should 
be  mentioned  respectively  in  that  behalf  in 
such  order,  as  if  the  days  and  times  mentioned 
in  such  order  had  in  every  instance  been  men" 
tioned  in  the  said  act,  instead  of  the  days  and 
times  therein  before  respectively  mentioned  in 
that  behalf,  and  not  otherwise;  provided  b1« 
ways,  that  nothing  therein  contained  should 
authorise  his  Mijesty  to  appoint  any  days  and 
times  other  than  were  therein  before  specified 
for  any  matters  reqmred  or  authorised  by  the 
said  act  to  be  done,  after  the  eJtpiration  of  this 
present  year : 

His  Migesty  h  thereu{K)n  pleased,  by  ad« 
vice  of  his  most  Honorable  Privy  Council,  in 
pursuance  of  the  power  vested  in  his  Majesty 
by  the  said  act,  to  order,  and  it  is  hereby 
ordered,  as  follows^  that  is  to  say : 


Allow  ttift  to  call  your  attention  to  a  great 
defect  in  the  entry  on  the  rolls,  and  in  the 
docket  books,  of  jadgments.  I  allude  to  the 
omission  of  the  particulars  as  to  the  defendants' 
residence  and  occupation.  I  had  lately  to 
search  for  judgments  aurainst  a  person  named 
John  Parker,  who  had  sold  an  estate  to  a  client 
of  mine.  The  name  bein^  a  rery  common 
one^  I  found,  during  the  last  twenty  years, 
some  hundreds  of  judgments  enterea  agdtist 
persons  bearing  it;  To  ascertun  if  any  relate 
to  the  vendor,  I  shall  have  to  communicate 
with  every  attorney  concerned  in  signing  the 
Jndffments  with  which  I  have  met;  and  the 
application  will  be  expensive,  and  the  delay  in 
ascertaining  the  requisite  information  very 
great.  All  this  expence  and  delay  would  be 
saved  if  the  defendant's  residence  and  occupa* 
tion  were  entered  in  the  docket  books ;  and 
as  the  proceeding  with  which  the  suit  now 
commences,  namely,  the  writ  of  capiat  or 
summon)?,  and  the  warrant  of  attorney,  must 
describe  the  defendant  fiilly,  no  inconvenience 
could  arise  to  London  agents  if  they  were 
compelled  to  adopt  the  course  which  I  recom- 
mend, for  they  would  always  have  the  necessary 
particulars  feady,  and  the  additional  trouble  to 
the  clerk  signing  the  judgments  would  be  so 
slight  as  to  06  nnwortiiy  of  consideration. 

w.p. 


SECOND  ORDER  IN  COUNCIL  UNDER 
THE  CORPORATION  ACT. 


Tmi  following  Order  in  Council  has  just  been 
issued,  eiftending  the  time  for  setting  out  the 
boundary  lines  by  the  barristers  from  six  weeks 
to  sixty  days  after  the  passing  of  the  act,  and 
for  the  election  of  the  town  clerks  from  the 
9th  of  November  to  the  1st  of  January. 

At  the  Court  of  St.  James's,  the  dOth  day  of 
September^  1835.  Present,  the  King's  most 
axedlelU  M^esty  in  Coundi. 


Section  39.  His  Migesty,  by  the  adrice 
aforesiud,  does  hereby  order,  that  it  shall  be 
lawful  for  the  barrUier  or  barrisien  appointed 
in  pursuance  of  the  provisions  of  the  said  act 
contained  to  determine  and  set  out  the  extent^ 
limits,  and  bmtndary  Imet  of  the  wards  into 
wluch  it  is  provided  by  tiie  said  act  tiiat  certun 
boroughs  of  large  population  shall  be  divided, 
and  what  portions  of  such  boroughs  shall  b6 
included  therein  respectively,  within  the  space 
of  iUHy  dajft  next  after  the  passing  of  th«  said 
act>  instead  of  the  q»ace  of  mp  weeki  next 
after  the  passing  of  the  said  act. 

Section  58.  And  his  Majesty,  by  the  ad- 
vice aforesaid,  does  hereby  order,  that  the 
council  of  every  borough  named  in  either  ojf 
the  schedules  (A.)  or  (B.)  to  the  said  act 
annexed,  shall  appoint  a  fit  person,  according 
to  the  proviRons  of  the  said  act,  to  be  t9W% 
clerk  of  such  borough,  on  the  Jint  day  of 
January  1836,  instead  of  the  ninth  day  ^of 
No^mber  in  tliis  present  year. 

Wm.  L.  Bathubs*. 


474 
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SUPERIOR  COURTS. 


MMtHi  €ammMiamti*  Court 

CHARITY. — TRUST. 

A  testator  left  a  certain  turn  out  of  the  renU 
and  profits  of  his  estates,  to  buUd  a  church 
and  to  mnintain  the  rector ^  and  he  directed 
the  residue  of  his  estate  to  be  applied  to  the 
better  endowing  poor  livings  and  ministers 
preachers  of  the  sacred  word  of  God  in 
this  land  for  ever :  Held  by  the  Lords 
Commissioners,  reversing  a  decree  of  the 
Vice  Chancellor,  that  the  church  ana  rec^ 
tor  first  provided  fw  had  no  peculiar  claim 
on  the  residue. 

This  was  an  appeal  from  a  decision  of  the 
Vice  Ghancelior,  upon  an  information  filed  by 
the  parishioners  of  Christ's  Church,  Blackfriars 
Road,  Surrey,  to  which  the  rector  was  not  a 
party,  praying  that  a  further  sum  for  a  suitable 
residence  ana  maintenance  of  the  rector,  and 
repairs  of  the  church,  might  be  allowed  out  of 
the  residuary  estate  of  Mr.  John  Marshall,  who 
by  his  will  m  1672,  gave  his  estates  in  trust, 
and  directed  700/.  out  of  the  rents  and  profits 
to  be  paid  for  building  Christ's  Church,  and 
40/.  a  year  to  maintain  the  rector,  the  residue 
to  be  applied  to  the  better  endowment  of 
poor  rectories  and  "  preachers  of  the  sacred 
word  of  God  in  this  land  for  eyer."  By  two 
acts  of  parliament,  one  of  the  22  &  2.^  Charles 
2 ;  the  other  of  Geo.  2 ;  and  by  decrees  of 
this  Court  in  1727>  and  subsequently,  several 
sums  were  applied  out  of  this  residue  to  the 
better  maintenance  of  the  rector.  The  Vice 
Chancellor,  on  the  hearing  before  him,  directed 
an  account  to  be  taken  of  the  surplus  income 
of  the  trust  fund,  and  also  what  would  be  a 
proper  addition  to  the  rector's  maintenance,  &c. 

The  arguments,  and  a  more  ample  statement 
of  the  facts,  together  with  his  Honor's  judg- 
ment, are  reported  in  the  8th  vol.  of  the  Le^. 
Obs.  p.  4 14.  The  arguments  in  the  appeal  did 
not  diff^  much  from  those  reported  there. 

Sir  C.  C.  Pepjfs,  giving  judgment,  said,  that 
die  relators  must  first  shew  that  the  trust  was 
meant  for  the  maintenance  of  their  rector,  be- 
fore they  could  call  for  an  increase  of  it  Sup- 
pose that  there  was  a  surplus  for  the  increas- 
ing of  the  endowment  of  poor  rectories,  it 
must  first  be  shewn  that  this  parish  is  clothed 
vrith  the  character  of  a  cestui  que  trust.  There 
was  nothing  in  the  words  of  the  will  to  exclude 
this  parish  from  the  benefits  of  the  trust,  and 
there  was  nothing  in  them  to  give  this  parish 
any  privilege  beyond  others.  The  acts  of  par- 
liament, and  the  decrees  that  were  made,  and 
that  were  cited  in  the  argument,  were  encroach- 
ments on  this  trust.  There  was  no  title  in  this 
parish  to  authorize  the  Court  to  grant  the  ap- 
I>lication  of  the  parishioners  ;  ana  the  informa- 
tion must  be  dismissed  with  costs. 

Attorney  General  v.  /^arrit, before  the  Lords 
Commisaoners,  at  lancoln's  Inn^  July  —and 
August  24, 1835.. 


PLVAOIlfO.— PARTIB8« 

Held,  that  a  plea  to  a  bill  for  want  of  parties, 
is  not  good,  in  a  case  where  a  plaintiff  wh& 
was  security  for  a  person  who  afterwardM 
became  bankrupt,  jUes  his  bill  for  the  pur- 
pose  of  discharging  himself  from  his  Ha- 
biUty,  withoutjinning  the  bankrupfs  amg- 
nees. 

This  was  an  appeal  from  a  decision  of  the 
Vice  Chancellor,  who  had  overruled  the  plm 
of  the  defendant,  alleging  that  the  suit  was 
defective  for  want  of  parties.  The  facts  and 
points  on  the  arguments  appear  from  thejodg^- 
ment. 

Sir  C.  C.  Pepys,  delivering  the  opinion  of 
the  Court,  said, — It  frnpearedfrom  the  plead- 
ings ataX  a  Mr.  T.  G.  Musgraye  had  entered 
into  a  contract  for  the  sale  of  an  estate  to  the. 
defendant,  Mr.  Newton,  for  the  sum  of  8000/. 
Before  the  completion  of  the  purchase  Mr. 
Musgrave  became  pressed  for  money,  and  ap- 
plied to  the  defendant  for  an  advance  of  2000/ 
Newton  agreed  to  advance  this  sum ;  but  as  a 
precaution  agunst  any  defect  in  the  title,  re- 
quired the  p&ntiff  to  be  joined  with  Thomas 
G.  Musgraye,  the  vendor,  in  a  promisory  note 
as  a  security,  such  note  not  to  be  enforced  if 
the  purchase  of  the  estate  was  completed  ac- 
corcung  to  the  contract.  The  yenoor,  Mu8« 
grave,snortly  afterwards  became  bankrupt ;  but 
the  estate  was  previously  conveyed  to  trustees, 
in  trust,  to  complete  the  contract  for  sale  to 
the  defendant.  Some  discussion  having  taken 
phM:e  on  the  title,  and  the  defendant  being  ad^ 
vised  that  such  title  was  defective,  he  ultimate- 
ly declined  to  complete  his  contract,  and 
brought  an  action  against  the  plaintiff  for  the 
amount  of  the  promissory  note.  The  plaintiff 
conceiving  that  the  titie  was  good,  and  that 
the  defendant  should  complete  his  (purchase, 
filed  a  bUl  in  this  Court  to  stay  the  proceed- 
ings at  law,  and  praying  that  the  defendant 
might  be  ordered  to  complete  his  purchase, 
and  go  before  the  master  in  the  usual  manner 
to  investigate  the  title,  his  own  liability  ceasing 
with  the  completion  of  the  contract.  To 
this  bill  the  defendant  put  in  a  plea,  that  as 
Musgrave,  the  vendor,  had  become  bankrupt, 
the  estate  was  vested  in  the  hands  of  assignees 
under  that  bankruptcy,  and  that  therefore  the 
bill  coidd  not  be  sustuned,  unless  they  were 
made  parties  to  it.  The  Vice  Chancellor,  when 
this  plea  was  arj^cd  in  the  Court  below,  ex- 
pressed an  opinion,  that  the  assignees  were  not 
under  such  circumstances  necessary  parties 
to  the  suit,  and  accordingly  overruled  the  plea. 
Agmnst  this  decision  the  defendant  appealed ; 
but  their  Lordships,  were  of  opinion,  with  the 
Vice  Chancellor,  that  the  plea  could  not  be 
supported.  The  rules  of  practice,  which  re- 
quired a  plaintiff  to  bring  before  the  Court,  all 
the  parties  interested  in  a  suit,  could  not  be 
held  to  apply  to  the  present  case,  for  it  was 
plain,  that  the  relief  to  which  the  plaintiff  stated 
himself  to  be  entitied,  might  be  afforded  to 
him  without  subjecting  the  defendant  to  any 
other  consequences  than  those  which  natural^ 
flowed  from  his  liability  to  complete  ^  cqf- 
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tract,  into  which  he  had  entered  with  Mus- 
grave  the  vendor.  The  decision  of  the  Vice 
CHiancellor  overruling^  the  plea  must  be  affirm- 
ed,  and  the  appeal  dismissed  with  costs. 

Mtugrave  v.  Newton^  before  the  Lords 
Commissioners,  at  Lincoln's  InnHidl,  July  30, 
1835. 

fttag'ir  Setufi  9racttte  Catirt. 

SJXCTMBNT. — SPECIAL  SERYICS  OF  DECLARA- 
TION. 

Special  service  in  ejectment. 
This  was  a  motion  for  judgment  against  a 
casual  ejector,  under  the  following  circum- 
stances : — ^The  parties  in  possession  were  three 
sisters,  but  it  did  not  appear  that  thev  were 
joint-tenants.  A  service  of  copies  of  the  de- 
claration had  been  made  on  two  of  the  sisters 
on  the  premises^  and  a  third  copy  was  left  for 
the  third,  but  she  had  not  acknowledged  its 
receipt. 

The  Court  granted  a  rule  nisi.  The  service 
to  be  at  the  dwelling-house  of  the  sisters. 

Rule  nisi.^Doe  d.  Grimei  v.  Roe,  T.  T. 
1835.    K.B.P.C. 


JLODGB'S  ORDER. — ^ATTACHMENT. — EXTENT 
OF  MOTION. — ^DISOBEDIENCE. 

Tke  Court  mU  permit  an  application  to  make 
a  Judge^M  order  a  rule  of  court,  and  for 
an  attachment  for  disobedience  4o  the  same, 

'  to  be  included  in  the  same  motion. 

This  was  a  motion  for  an  attachment  agunst 
a  sheriff  for  neglecting  to  make  a  return  to  a 
writ,  pursuant  to  a  Judge's  order  made  during 
Ihe  vacation.  Th^  order  had  not  been  made 
a  rule  of  court,  but  a  case  was  cited  where  it 
had  been  held  that  an  attachment  might  be 
granted  without  such  a  step  being  taken. 

The  Court  was  of  opinion  tnat  the  case 
alluded  to  merely  decided  that  the  application 
to  make  the  Judge's  order  a  rule  of  court,  and 
for  an  attachment,  might  be  made  on  the  same 
motion.  It  was  necessary,  however,  to  have  a 
rule  for  each.  Unless  the  order  was  made  a 
rule  of  court  the  Court  had  not  power  to  grant 
an  attachment. 

The  nature  of  the  application  was  now 
altered,  and  it  was  nfoved  that  the  order  might 
be  made  a  rule  of  court,  and  that  an  attach- 
ment for  disobedience  might  be  granted. 

Rule  accordingly.  —  Hunchliffe  v.  Jones, 
T.T.1835.    K.fi.P.C. 

FLBA  OF  RBLEASE.--4USPICI0US  CONDUCT  OF 
DEFENDANT.— FRAUD. 

The  Court  wU  set  aside  a  plea  o/ release 
given  by  one  of  several  plaintifft,  suspicion 
having  been  thrown  upon  the  conduct  of 
the  lusfendant,  and  the  plaintiff'  by  whom 
the  release  was  fiuen  being  indemnified 
against  costs  by  his  co-plaintiffs. 

A  rule  had  been  obtuned  by  the  plaintiffs 
calling  on  the  defendant  to  shew  cause  why 
the  pl^  of  release  from  the  plaintiff,  George 
fioldsworth,  should  not  be  set  aside,  and  why 


the  release  should  not  be  delivered  up  to  be 
cancelled.  It  appeared,  that  Thomas  Holds- 
worth  became  a  bankrupt,  and  the  three  plain- 
tiffs were  appointed  his  assignees.  A  p«rt  of 
the  estate  of  the  bankrupt  consisted  of  ma- 
chinery and  utensils  connected  with  a  mill, 
which  the  defendant  desired  to  purchase. 
George  Holdsworth  was  considered  to  be  ac- 
quunted  with  the  value  of  such  goods,  and  he 
was  therefore  appointed  to  negotiate  with  the 
defendant.    The  sale  was,  however,  subse- 

?uently  effected  by  one  of  his  co-assignees  for 
25/.,  upon  the  representations  mad^  by  him 
that  their  real  value  did  not  exceed  120/.,  b 
private  valuation  having  been  made,  however, 
when  their  worth  was  estimated  at  180/.  The 
assignees,  notwithstanding  this,  did  not  refuse 
to  complete  the  sale,  but  they  brought  the 
present  action  to  recover  the  utensus,  &c. 
which  the  defendant  had  also  taken  away,  and 
which  they  contended  could  not  be  called  ma- 
chingy.  Hie  release,  it  also  appeared,  haid 
been  obtuned  from  George  Holdsworth  by  the 
defendant,  and  it  was  now  pleaded  to  the  de- 
claration. As  the  action  could  not  be  con- 
tinued while  that  plea  remained  upon  record, 
the  present  application  was  made. 

Cause  was  now  shewn,  when  it  was  sub- 
mitted, that  the  Court  had  no  power  to  inter- 
fere with  the  release,  and  that  untU  there  vitxfi 
grounds  shewn  to  justify  the  opinion  th&t 
fraud  had  been  exercised,  the  Court  ought  not 
to  interfere  with  the  plea. 

In  support  of  the  rule,  it  was  admitted,  that 
no  reason  had  been  shewn  to  vmrrant  the 
Court  in  ordering  the  release  to  be  cancelled ; 
but  sufficient  grounds  existed  for  the  plea  to 
be  set  aside.  This  course,  it  was  suggested, 
could  do  no  injury  to  the  defendant,  who  had 
pleaded  other  pleas  upon  which  the  question 
as  to  what  was  meant  by  the  term  machinery 
could  be  tried.  Reference  was  then  had  to  a 
case  where  the  Court  had  set  aside  a  plea  puis 
darrein  continuance  of  release  by  one  of  seve- 
ral plaintiffs,  without  costs,  an  indemnity 
against  costs  having  been  given  to  the  plain- 
tiff, who  had  released  the  action,  although  his 
consent  had  not  been  obtained  before  the  suit 
was  commenced.  It  appeared  there,  however, 
that  no  consideration  had  been  given  for  the 
release,  and  that  the  action  was  brought  by  the 
plaintiffs,  as  trustees  for  the  creditors  of  an  in- 
solvent. Upon  this,  it  was  submitted  that  the 
rule  should  be  made  absolute  to  set  aside  the 
plea. 

The  Court  could  not  interfere  to  order  the 
cancelling  of  the  release,  but  directed  the  plea 
to  be  set  aside.  The  affidavits  shewed  that  the 
sale  was  effected  uj>on  the  faith  of  a  supposed 
valuation,  which  differed  materially  from  the 
allegation  made  by  the  release.  Some  sus^ 
picion  attached  to  the  transaction,  and  the 
plaintiffs  were  entitled  to  try  the  question  as  to 
the  extent  of  the  meaning  of  the  contract  be- 
fore a  jury. 

Rule  accordingly. — Johnson,  Haigh,  and 
George  Holdsworth,  assignees  of  Thomas  If  olds- 
worth,  a  bankrupt,  v.  Holdsworth,  T.  T.  1836. 
K.B.P.C. 
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WBIT  OF  SUMMONS.— ^DATB. — SUNDAY .-*0B- 
JBCTION.— LAPSE  OF  TIME.— JUDICIAi*  NO- 
TICE OF  THB  COURT  OF  DAY  OF  THE  WEEK. 

jfurit  o/grmmont  bearing  date  on  n  Sunday 
i>  a  mtUify,  and  aUhough  some  time  shall 
elapee  before  the  obfecthn  ii  taken,  thai 
cannot  act  as  a  ttaher.  TTie  Coart  U 
bound  to  take  judicial  notice  of  the  day  of 
the  week  on  which  a  particular  day  of  the 
month  falU. 

A  rule  nisi  had  been  obtdoed  to  set  aside 
proceedincrs,  on  the  ground  that  the  writ  of 
fiummons  bore  date  on  a  Sunday;  and — 

Cause  was  now  shewn,  when  it  was  sub- 
mitted,  that  however  irregular  the  writ  might 
be,  the  objection  could  not  now  be  taken,  as  a 
period  of  three  weeks  had  elapsed  since  the 
serrice  of  the  writ,  and  by  the  rule  of  court  it 
was  ordered  that  no  application  to  set  aside 
process  or  proceedings  for  irregularity,  should 
be  made  unless  within  a  reasonable  period.  A 
case  was  cited,  where  an  application  of  a  like 
character  was  made,  where  the  writ  had  been 
•erred  on  the  25th  of  October.  The  applica- 
tion was  not  made  until  the  3d  of  November, 
the  2d  bdng  a  Sunday,  and  it  was  then  held 
that  the  parties  were  out  of  time,  and  that  they 
should  have  applied  on  the  1st. 

In  support  of  the  rule,  it  was  urged,  that 
(he  irregularity  complamed  of  in  point  of  fact 
amounted  to  a  nullity,  which  could  not  be 

'  waived.  Besides,  Sunday  was  a  dies  non,  and 
a  writ  bearing  date  on  that  day  had  repeatedly 
been  held  to  be  void.  Cases  were  now  cite^ 
in  support  of  the  argument,  where  the  whole 
of  the  proceedings,  when  any  part  bore  date 

'  on  a  Sunday,  were  held  to  be  void ;  and  al- 
though an  appearance  should  have  been  entered 
to  a  writ  bearing  such  a  date,  that  nevertheless 
did  not  cure  the  defect.  The  Uniformity  of 
Process  Act  was  also  alluded  to,  by  which  it 
was  provided  that  every  writ  iisued  by  its  au- 

[  thority  should  be  tested  in  the  name  of  the 
Lord  Chief  Justice,  or  in  the  name  of  the 
senior  Puisne  Judge  of  the  Court  under  certain 

.  circumstances,  and  should  bear  date  the  day  of 
Its  issue.    Upon  this  It  viras  submitted  that  any 

^  such  writ  bearing  date  on  a  Sunday  would  be 
a  nullitv,  as  the  Court  did  not  sit  on  that  day. 
The  rule  therefore  ought  to  be  made  absolute. 
The  Court  inquired^  whether  the  affidavit 
shewed  the  day  of  the  date  of  the  writ  to  be 
Sunday? 

A  reply  was  ^ven  in  the  negative ;  but  it  was 
stated  that  the  writ  was  incorporated  in  the 
affidavit  and  that  the  day  of  the  month  being 
jfiven,  it  was  the  duty  of  the  Court  to  take 
judicial  notice  on  what  day  of  the  week  that 
fell.  The  Almanac  was  part  of  the  law  of  the 
land. 

-  ^  ,  '    Cur.  adv.  vuli. 

It  was  afterwards  decided,  that  the  argu- 
ment of  the  defendant  was  correct,  and  that  it 
was  the  duty  of  the  Court  to  notice  the  day  of 
the  week  of  the  date  of  the  writ.  The  writ 
being  dated  on  a  Sunday,  was  a  nullity,  and 
the  time  suffered  to  elapse  by  the  defendant 
did  n6t  act  as  a  waiver  of  the  objection.    The 


rule  must  therefore  he  made  absolute,  but 
without  costs. 
Rule  absolute.— //aM0A  v.  Shackelon,  T.T 

1835.  K.B.P.C. 

POYBBYT  OF  DBFBNDAirT.^-JDl>GMBlfT  AS  IH 
CA8B  OF  A  NONSUIT. — PLAINTIFF'S  KNOW. 
LBDOE  OF  THAT  FACT.— COMMBNCBMENT  OF 
8UIT« 

The  poverty  of  the  defendant  will  not  he 
deemed  a  sufficient  reason  for  the  plain- 
tiff  not  proceeding  to  trial,  unleu  it  shall 
be  shewn  that  that  was  not  made  known 
until  cfter  the  commencement  of  the  suit. 

Caube  was  shewn  against  a  rule  obtained  for 
jud^ent  as  in  a  case  of  nonsuit.  The  affi- 
davit of  the  defendant  stated  his  poverty  as  a 
reason;  but  it  was  not  shewn  whether  tha 
was  made  known  to  theplaintiff  after  the  corn* 
mencement  of  the  suit.  An  affidavit  of  a  more 
satisfactory  character  might  have  been  ob- 
tained, bat  that  the  rule  was  not  served  nndl 
ve^late. 

Some  reasons  having  been  viged  in  support 
of  this  rule. 

The  Court  said,  that  it  ought  to  hare  been 
shewn,  that  the  plaintiff  was  not  aware  of 
the  defendant's  poverty  until  the  suit  was 
commenced,  in  order  to  excuse  him  for  not 
proceeding  to  trial.  Some  delay  had  been  per- 
mitted in  serving  the  rule,  and  it  might  there- 
fore be  enlarged. 

Rule  enlarged.— /itfA^  ¥.  Crow.    T.  T., 

1836.  K.B.P.C. 


DI8TBINGA8.— BBTUBN  OF  NON  EST  INVENTUS. 
— BNTRT  OF  APPBARANCB.-~NOTICB  OF 
DECLARATION. 

if  it  shall  appear  that  a  defendant  has  left 
the  couniry  to  atfoid  his  creditore  after  ike 
issue  of  a  writ  of  distringas,  the  return  to 
which  was  non  est  inventus  and  nulla 
bona,  the  Court  will  grant  permission  to 
enter  an  appearance  for  him  ;  and  upon  a 
subsequent  applieation,  to  stick  up  notice  of 
declaration  in  the  office,  if  it  shall  appear  tkni 
a  similar  notice  was  served  at  his  late  re- 
sidence. 

This  was  a  motion  to  enter  an  appearance 
for  the  defendant^  under  the  following  circum- 
tanc^s  :— 

It  appeared  that  a  writ  of  distringas  y/pA 
issued,  to  which  the  sheriff  returned  non  est 
inventus  and  nulla  bonag  and  affidavit  was  n^w 
put  in,  setting  forth  that  repeated  enouiries 
had  been  made  for  the  defendant  at  his  last 
known  place  of  ^abode,  but  that  he  could  not 
be  found;  and  from  information  there  col- 
lected, it  was  supposed  he*  had  gone  abroad 
for  the  purpose  of  avoiding  his  creditors.  A 
ccyy  of  the  writ  of  distringas  was,  however, 
left  at  his  late  residence. 

it  was  now  submitted,  that  leave  dinuld  be 
granted  to  enter  an  appearance  for  the  de- 
fendant, and  to  post  np  a  notice  of  dedamUon 
in  the  office. 
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Tke  Court  granted  the  ftrat  part  of  the  ap- 
plication, but  said  that  the  plaintMr  could  not 
thas  be  permitted  to  stick  up  the  notice. 

Rule  accordingly. 

On  a  subsequent  application,  it  was  stated 
on  affidavit  that  further  enouiry  had  been  made 
fbr  the  defendant,  but  witnout  suocess,  and  a 
copy  of  the  notice  of  declaration  had  been  left 
ac  his  former  place  of  idwde. 

The  Cottri  now  oompiied  with  the  desire  of 
the  plaintiff. 

Rule  granted.— £;^sEM2sfic/  v.  NevilL  T.  T., 
1836.   K.B.P.O. 


ACT  19  G.  3,  C.  70,  8.  4. — REMOVAL  OF 
RBCORD  OP  JUOOMEMT  OBTAIMBO  BY  DE- 
FENDANT BT  CBETIOSARt. 

The  Act  19  G.  3.  e,  70,  *.  4,  gwtng  per- 
miirion  to  plaintiffs  to  remove  the  record  of 
judgment  into  a  superior  from  nn  inferior 
Courts  in  order  to  sue  out  execution ^  does 
not  also  apply  to  defendants. 

This  was  an  application  for  a  certiorari  to  re- 
move the  record  of  pudgmeot  from  an  inferior 
Court  to  this  Court,  in  order  tosue  outexecution 
thereon.  The  application  was  made  on  the 
19  G.  3,  c.  70,  s.  4,  which  provided,  that 
in  all  cases,  where  final  judgment  had  been 
obtained  in  any  action  or  suit  in  any  infe- 
rior court  of  record,  it  should  be  lawful  for 
any  of  his  Majesty's  Courts  of  Record  at  West- 
minster to  cause  the  record  of  the  said  judg- 
ment to  be  removed  into  such  superior  Court, 
and  to  issue  writs  and  execution  thereon  against 
the  defendant's  person  or  effects,  upon  affida- 
vit made  and  filed  of  such  judgment  being 
obtained  in  the  inferior  Courts  and  of  due  and 
diligent  search  having  been  made  for  the  de- 
fendant and  his  effects  within  the  jurisdiction 
of  such  lesser  Court,  but  without  success. 

Upon  this  it  was  pointed  out  to  the  Court, 
that  permission  was  only  granted  in  cases 
where  jodgmenHs  had  been  cfttatned  by  plain- 
tiffs ;  but  in  the  present  case  the  amplication 
was  made  by  a  defendant,  by  whom  judgment 
had  been  obtained.  His  case,  althou^  not 
within  the  letter  of  the  act,  certunly  appeared 
to  come  within  its  equity. 

The  Court  was  of  opinion,  that  the  words  of 
the  act  should  be  strictly  adhered  to ;  and  that 
the  defendant  therefore  was  not  entitled  to  his 
rule.  He  was  at  liberty,  however,  to  take  a 
rule  nisi. 

Rule  refused.— fia//^B  v.  Squires.  T.  T., 
1835.    K.B.P.  C. 


the  usual  term's  notice,  under  tiie  foUowiafj^ 
circumstances : — ^The  fiither  of  the  applicant 
it  appeared,  had  received  an  official  appoint* 
ment  in  New  South  Wales,  and  the  applicant 
was  desirous  of  accompanying  him  to  practise 
in  that  colonv  as  an  attorney,  which  could  not 
be  permitted,  unless  he  was  ffrst  admitted  by 
one  of  the  Superior  Courts  at  home.  He  had 
served  his  time  regukriy,  but  had  not  had 
time  to  give  the  usual  notices  of  his  tnteAtion 
to  apply  lor  admission*  He  had,  however, 
stuck  up  notices  of  the  special  application  he 
now  made  at  the  commencement  of  the  first 
term,  and  had  also  given  notice  to  the  Secr^ 
tary  of  the  Incorporated  Law  Society. 

Tlie  Court,  imder  the  special  circumstances 
of  the  case,  ordered  the  applicant  to  be  ad- 
mitted at  the  end  of  the  term,  Imt  directed  hia 
notices  to  continue  up  until  that  period. 

Admitted  hccordingXj.-^Ejt  parte  Huhne^ 
T.T.,  1836.    iLB.P.C. 


ADMISSION  or  ATTORNETWITKOXTT  THE  USVAti 
KOTICB9. — SPECIAL  XIUCUMSTANCBS. — CO- 
LONY. 

The  Courts  under  particular  ciroumstanoes, 
will  admit  an  attorney  Jo  practise  in  New 
South  fFalee  without  the  usual  notices^ 
provided  means  have  heen  taken  to  make  his 
intention  to  apjdy  pubUc. 

An  application  was  made  for  the  admismon 
of  a  clerk  to  practise  as  an  attorney,  without 


Common  ^lexiT. 
AMoimT  ov  sheriff's  fee  prow  the  per- 

SON  ARRESTED. 

The  sheriff  can  only  legally  demand  the  fee 
of  Ad.  from  the  party  arrested. 

This  wai  an  action  against  a  sheriff's  officer 
for  extortion,  under  the  32  G.  2,  c.  28,  s.  1, 
by  which  it  was  provided  that  no  sheriff, 
under-sheriff,  bailiff,  &c.  should  demand,  take, 
or  cause  to  be  demanded  or  taken,  for  any 
arresting  or  taking,  or  for  waiting  until  the 
person  arrested  should  enter  an  appearance, 
any  greater  sum  than  that  allowea  by  law. 
The  sum  taken  on  the  plaintiff's  arrest  it  ap» 
peared  was  1/. ;  but,  on  -the  part  of  the  do* 
fendant,  a  roaster  of  the  Court  of  King's 
Bench  was  called,  who  had  formerly  been  an 
attorn^  in  considerable  practice,  and  who 
iproved  that  he  had  piud  1/.  many  times,  and 
had  had  that  sum  allowed  on  taxation.  On 
the  part  of  the  plaintiff  it  wss  contended,  that 
4d.  WHS  the  full  amount  allowed  by  law^  and  a 
verdict  was  found  for  the  plaintiff. 

A  rule  nifj  was  now  applied  for  to  enter  n 
nonsuit,  or  for  a  new  trial,  on  the  ground  that 
the  verdict  was  contrary  to  evidence.  A  case 
was  cited  where  it  Imd  been  held  that  the  act 
32  6. 2,  c.  28,  did  not  apply  to  a  sheriff's  fees 
for  an  arrest  By  that  act  the  penalty  of  50/. 
was  made  recoverable  by  an  action  if  a  greater 
fee  than  allowed  by  law  was  taken ;  the  evi- 
dence of  what  the  law  allowed  should  be  takes 
from  what  was  allowed  by  the  master.  Ad« 
other  case  was  also  now  cited,  where  it  had 
been  held  to  be  the  duty  of  the  pbintiff  to 
shew  what  was  the  amount  allowed  oy  law,  on 
an  action  of  the  present  description. 

It  was  now  su|rgested  that  a  similar  point 
had  been  argued  m  another  Court  during  the 
present  term. 

Cur,  adv.  ffuU. 

The  Court  upon  a  subsequent  day  delivered 
their  opinion,  when  they  said  that  the  case 
alluded  to  was  not  exactly  hi  point.  In  an- 
other case,  wliere  an  action  was  ocought  under 


47a 


iSapertbr  OmrU:  Egehequer.'^Aumen.to  Qmria. 


dflular  circtiinstanceB  to  those  of  the  present 
case,  the  Oourt  sud  that  the  sheriff  was  onlv 
entiUed  to  4d.  for  each  warraftt,  and  although 
the  charge  made  might  be  reasonable  in 
amount,  yet,  as  it  was  contrary  to  law,  it 
could  .not  be  allowed.  The  only  act  by  which 
the  proper  amount  of  fees  was  settled  was  by 
the  23  Hen.  6,  c.  9,  whereby  the  fee  was  fixed 
at  4</.,  and  unless  some  other  enactment  could 
be  pointed  out  by  which  the  sheriff  could  claim 
a  larger  amount,  he  could  make  no  further 
demand^  as  no  usage  could  orevail  agunst  the 
positive  enactment.  In  another  case  the  Court 
nad  said  that  the  prohibitioi^  agunst  taking 
more  than  the  fees  pointed  out  by  the  act  be- 
fore alluded  to  was  confined  to  the  fees  taken 
from  those  who  were  arrested,  and  did  not 
restnun  the  sheriff  from  proceeding  agaiiut 
those  by  whom  he  was  employed  for  reason- 
able compensation  for  work  and  labour.  On 
the  authority  of  these  cases  the  Court  thought 
that  the  rule  could  not  be  granted,  except  on 
the  ground  that  the  verdict  was  contrary  to 
evidence. 

Rule  accordingly.— '/mi^f  y.  Levv,  T.  T. 
isas.   C.P. 


Cyi^zqvLtt  at  pienf. 

KON  PROS.  AMBNDM8NT. — APPBARAlfCB. — DB- 
GLARATION. — LACHES. — IRRBOULARITT. 

If  a  defendant  undertakes  to  amend  an  ap^ 
pearance^  he  must  amend,  and  has  no  right 
to  enter  a  new  appearance. 

On  shewing  cause  against  a  rule  for  setting 
aside  a  judgment  of  non  pros,,  it  appeared 
that  when  the  defendant  entered  an  appearance 
to  the  writ  of  summons  issued  in  the  present 
case,  he  made  a  mistake  in  the  names.  Notice 
being  given  to  him  of  the  fact  by  the  plaintiff, 
he  promised  to  amend ;  but  instead  of  doing 
so,  entered  a  new  appearance.  He  then  de- 
manded a  declaration,  and  the  plaintiff  not 
declaring  within  the  following  term,  he  signed 
judgment  of  non  proe.  It  was  to  set  aside  this 
judgment  that  this  rule  had  been  obtained. 

It  was  contended  in  support  of  the  rule,  that 
the  defendant  had  deceived  the  pluntiff  by  not 
amending  the  appearance,  as  he  had  promised. 
He  ought  to  have  amended,  and  not  entered  a 
fresh  appearance.  Under  those  circumstances, 
the  plamtiff  had  not  been  required  regularly  to 
declare,  and  therefore  the  judgment  of  non 
proi.  could  not  be  sustained. 

The  Court  was  of  opinion  that  the  defendant 
had  been  irregular  in  not  amending  the  appear- 
ance, and  therefore  directed  the  judgment  to 
be  set  aside.  Rule  absolute.— Ba/«  v.  .Bo/Zon, 
T,  T.  1835.  Excheq. 


DECLARING  DB  BENE  ESSE. — BAIL-BOND 
STANDING  AS  SBC URITT.-— LACHES. — BAIL. 
— CAPIAS. 

If  an  action  ii  commenced  &y  a  bailable  capias, 
the  plaintiff  has  a  right  to  declare  de  bene 
esse  after  the  time  for  appearing^  and  be- 
fore bail  is  perfected. 

In  this  case,  a  role  him'  had  been  obtained 


for  staying  proceedings  on  the  halLbond  on 
payment  of  costs.  Tl^re  was  no  objection  to 
the  rule  being  made  absolute  in  its  terms ;  and 
the  very  question  between  the  parties  was,  viiie* 
ther  the  bail-bond  should  stand  as  a  security. 
The  pUuntiff  had  declared  after  the  time  for 
appearing  to  the  vnrit  of  capias,  and  before  bail 
wid  been  perfected. 

It  was  contended  on  the  one  hand,  in  sup- 
IK>rt  of  the  rule,  that  the  pliuntiff  had  not  en- 
titled  himself  to  have  the  bail-bond  to  stand 
as  a  security,  he  having  allowed  the  time  for 
appearing  to  pass  \rithout  declaring.  After 
such  laches,  he  had  no 'right  to  cul  on  the 
Court  to  order  the  bul-bond  to  stand  as  a  secu- 
rity. 

On  shewing  cause,  it  was  contended,  that 
the  plaintiff  had  a  right,  by  the  words  of  the 
rule  of  M .  T.  3  W.  4,  to  declare  at  any  time 
between  the  time  of  the  bail  being  put  in  and 
their  being  perfected.  The  fact  of  the  eight 
days  having  expired  could  make  no  difference. 
If  he  was  not  to  declare  after  they  expired,  he 
could  never  declare  de  bene  esse  at  all. 

Car.  adv.  null. 

The  Court  having  taken  time  to  consider, 
stated  that  they  had  consulted  with  the  other 
Judges,  and  thej  were  all  of  opinion  that  the 
plaintiff  was  at  liberty  now  to  declare  de  bene 
esse  at  any  time  after  the  eight  davs  mentioned 
in  the  writ  of  capias  bad  expired,  before  the 
perfecting  of  buL  The  plaintiff  having  de- 
clared in  that  manner,  was  entitled  to  have  the 
bail-bond  stand  as  a  security.  The  present 
rule  must  be  made  absolute  on  those  terms. 

Rule  absolute  accordingly. — Baisley  v.  Neu^ 
bolder.  T.,ld35.    Excheq. 


ANSWERS  TO  QUERIES. 


ESTATE  TAIL  GENERAL. — P.  416. 

Section  15  of  the  Fines  and  Recovery  Act, 
seems  to  apply  to  the  case  of  an  entail  created 
before  the  passing  of  the  act :  the  consent  of 
the  protector,  therefore,  is  necessary.  The 
tenant  by  curtesy  is  the  protector,  see  sec  22, 
last  clause.  Without  the  consent  of  the  pro- 
tector he  can  only  create  a  base  fee  which  snail 
be  binding  on  himself,  and  all  cluming  through 
or  under  him,  and  these  never  include  the 
protector,  see  sec.  34.  He  cannot  mortgage 
either  without  such  consent,  to  any  greater  ex- 
tent; see  sec.  21 :  and  equity  will  only  assist 
so  as  to  protect  the  mortgagee.    Idem,     G. 

BBQUBST. — PBOPERTT.   P.  416. 

No  word  has  a  more  comprehensive  mean.* 
ing  than  the  word  "  Propertv ;"  for  every  de-.- 
scription  of  interest  might  be  conveyed  by. a 
general  beauest  of  property;  and,  genecaUy'. 
speaking,  tne  words  "estate  and  property ''.i 
will  extend  to  realty.  Ferreli.f,  Page^  |V  Ch^  • 
Cas.  262|   FUtt^ier  v.  Sm\tQn,  2  T.i  Rw  65a» 
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Doe  V.  Gilheri,  3  Brod.  &  Bing.  85  ;  Dunnage 
V  n^Ue,  1  Jac.  &  W.  683.  And  in  Arnold 
V.  Arnold,  9  Lcff.  Obs.  546,  the  Master  of  the 
Rolls  said  that  he  had  to  decide  whether  the 
words  *'  *  property  in  England'  were  to  be  con- 
fined to  a  particoiar  description.  There  were 
no  aatiiorities  to  support  such  a  conclusion, 
and  consequently  he  should  decide  that  the 
widow  should  take  under  the  bequest  all  the 
property  enumerated  in  the  master's  report." 
Upon  the  authority  of  those  cases,  I  think  that 
i^O.  takes  erery  thing  (of  whatever  kind  it  may 
be)  that  might  be  found  in  the  dwelling-house 
of  the  testatrix  at  the  time  of  her  decease. 

F.  W.  S. 


I^rxctite. 

UNIFOBIflTT  OF  PROCESS  ACT  AND   GENBRAL 
RULES.      P.  345  &  431. 

I  think  that  it  should  be  always  considered 
in  practice,  that  in  case  the  time  for  pleading 
to  any  declaradon,  or  for  answering  any  plead- 
ingSy  should  expire  on  the  10th  or  August,  or 
between  the  10th  and  the  24th  of  October,  the 
party  intending  to  plead  or  reply  may  act  just 
as  it  the  declaration  or  pleading  had  been  de- 
livered  or  filed  on  the  24th  ofOctober.  See 
Rule  12  M.  T.  3  W.  4,  and  stat  2  W.  4,  c. 
39,  s,  11.  The  word  "preceding,**  in  the 
latter  part  of  the  rule,  means  the  same  as 
''before  mentioned.**  If  a  defendant  be 
served  with  a  writ  of  summons  on  the  8th  of 
August,  he  has  not  until  the  30th  of  October 
to  eater  an  appearance;  but  appearance  may 
be  entered  by  plaintiff  at  the  expiration  of 
eight  days,  iec,  slat.  sect.  11.  L.  S. 


QUERIES. 


lease,  or  the  abandonment  of  the  premises  I 
And,  in  the  event  of  an  ejeetmcnt  being  nc- 
cessary*  can  A,y  €nder  the  agreement,  recover 
his  solicitor's  charges  for  the  draft  lease,  &c. 
from  J3.,  although  the  lease  has  not  been  »ie« 
cvted  \  An  Early  Subscriber. 


MORTGAGE. — COSTS. 

A  mortgage  deed  contains  the  usual  power 
of  sale,  and  a  covenant  on  behalf  of  the  mort^ 
gagor  to  join  in  an  assignment.  Such  joining 
of  the  mortgagor  is  declared  unnecessary,  by 
a  declaration  to  tiust  effect  in  the  deed,  being 
only  for  the  satisfaction  of  the  purchaser,  if  he 
should  require  it.  Is  the  mortgagee,  who  sells 
by  auction,  and  has  not  provided  in  his  con- 
ditions that  the  purchaser  shall  not  require  it, 
bound  to  obtun  the  mortgagor*s  signature  to 
the  deed?  I  am  aware  of  the  case  Clay  v. 
Sharpe,  cited  in  Sug.  Vend.  &  Pur.  327,  7tii 
ed. ;  but  it  seems  there  the  purchaser  filed  the 
bUl,  and  although  a  specific  performance  ^vas 
decreed,  it  was  declared  that  the  defendants 
(the  mortgagee  and  his  trustee)  should  pay  the 
plaintifiT  his  costs,  so  far  as  the  bills  were  not 
dismissed  (the  assignees  of  the  mortgagor,  who 
had  been  made  a  bankrupt,  having  been  made 
parties  to  the  suit,  and  as  regards  them  the 
bill  was  dismissed  with  costs) :  Sir  E.  Sugden 
afterwards  adds,  that  it  is  now  an  established 
rule.  In  a  suit  instituted  for  that  purpose  by 
a  purchaser,  although  a  specific  performance 
might  be  decreed,  is  the  vendor  to  be  fixed 
with  costs  ?  B. 


lafD  Of  pr0pttt2f  Atilr  Coti&e^anciiijt* 

LEGACY.'— INTEREST. 

A.  by  his  ^vill  gives  to  Ids  widow  the  rents 
of  a  leasehold  estate  for  her  life,  and  an  an- 
nuity of  100/.  for  life  charged  on  real  estate, 
the  first  payment  to  be  made  on  the  quarter 
day  next  aner  his  decease,  and  also  4000/. 
sterling  absolutely.  Is  the  widow  entitled  to 
interest  on  the  legacy  of  4(X)0/.  from  the  time 
of  the  testator's  death,  or  only  from  a  year 
afterwards,  the  will  being  entirely  silent  on 
the  point  ?  H.  M. 

.  AORBBUENT  FOR  LEASE. 

A.  and  B,  execute  and  exchange  agreements 
for  a  lease  of  a  house  for  the  term  of  seven 
years.  Amongst  other  stipulations  the  agree- 
ment contains  one  on  the  part  of  B.  (the  les- 
see) to  pay  seven  guineas  towards  the  lease 
and  counterpart.  After  one  year*s  possession 
a  draft  lease  is  forwarded  to  B.,  but  he  refuses 
to  execute  a  lease,  on  account,  as  alleged,  of 
the  eitfpense.  What  course  is  the  best  to  pur- 
sue*;  eitlMer 'to  compel  the  execution  of  the 


ftxfD  of  EatOnorlr  nOr  ZnamX. 

LEASE. — SURRENDER.— DILAPIDATIONS. 

A  lease  is  granted  to  B,  for  fourteen  years ; 
at  the  expiration  of  eiffht  years  of  the  term, 
B.  prevails  on  the  Umdlord  to  accept  a  surren- 
der of  his  lease,  which  is  acceded  to,  and  the 
usual  instrument  is  accordingly  prepared,  in- 
dorsed, and  signed,  by  which  A, "  of  his  own 
free  will  and  consent,**  engages  to  deliver  up 
possession  at  Michaelmas.    The  surrender  in 

auestion  is  dated  in  ihe  preceding  month.  In 
lie  mean  time  a  new  tenant  offers  himself,  and 
is  accepted.  On  the  16th  ofOctober,  in  con- 
sequence of  the  representation  of  the  incoming 
tenant  as  to  the  state  and  extent  of  the  repairs, 
and  his  refusal  to  execute  his  lease  until  they 
are  made  good,  the  premises  are,  therefore, 
regularly  surveyed,  and  the  surveyor,  by  his 
repon,  adjudges  ''  the  repairs  requisite  to  be 
done  by  an  outgoing  tenant**  to  amount  to  a 
considerable  sum.  Under  these  circumstances 
it  is  required  to  be  known,  what  remedy  (if 
any),  either  at  law  or  in  eouity,  can  the  land- 
lord resort  to^  in  order  to  obtain  compensation 
from  B,,  tiie  outgoing  tenant  ?  It  is  to  be  ob- 
served, the  repairs  under  consideration  have 
been  completed  by  the  landlord.  A  reference 
to  cases  is  requested.  Asfiro. 
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Qmii9.—EdUor'»  Uiier  Amt. 


IUI]IT,«-DI8TB«UI.-^P088B8U0H. 

A.  let  a  houM  Co  B.  for  a  term  of  years  i 
B.  underiet  to  (7.,  as  a  yearly  tenant.  B,*% 
term  expired,  and  the  honse  reverted  to  A,^ 
who  twcSve  months  afterwards  leased  to  Z>. 
for  a  term  of  years,  commencing  at  the  expi- 
ration of  ^.*8  term.  (7.  having  remained,  and 
being  still  in  possession,  D.  requests  C.  to 
quit,  but  which  C.  refuses.  What  are  D^^ 
remedies  against  C.  to  obtain  possession  ?  and 
eaa  Z>.  ekher  maintain  an  action  a^^st  (7. 
fw  use  and  occupation,  or  distrain  his  goods 
for  rent?  And  can  D.  claim  reatfirom  C.  from 
the  oemmencevpent  oi  Z>.'8  term,  or  from  the 
date  of  his  lease?  £-R- 

RB-BNTRT.-— PI.  PA. 

Judgment  is  obtdned  u^ainst  a  defendant ; 
a  vmt  of  fi.  fu,  is  placed  in  the  hands  of  a 
sheriff's  officer,  who  by  virtue  thereof  enters 
upon  the  goods  of  the  defendant,  and  retains 
possession  for  some  days:  finding,  however, 
that  the  year's  rent,  due  by  the  defendant  for 
the  premises,  by  far  exceeds  the  value  of  the 
gooc^,  the  officer  withdraws  from  the  posses- 
sion, taking  notlung.  The  fi.  fa.  is  not  re- 
turned, and  the  rent  being  paid,  there  is  now 
a  probability  of  levying  the  amount.  Can  the 
sheriff  enter  again  under  the  same  writ,  or  is 
it  necessary  to  issue  another  writ  of  ^.  fa,  ? 
and  if  so,  is  it  necessary  that  the  first  writ 
should  be  previously  returned  ?        Gsnds. 


ACTION  POR  BBNT. 

Under  a  lease  an  accumulation  of  rent  has 
taken  place :  Is  the  lessor  bound  to  bring  his 
action  thereon  within  twenty  years  after  cause 
of  action,  under  3  &  4  W.  4,  c.  42 ;  or  within 
the  8h(»rter  term  of  six  years,  under  the  42d 
sect,  of  3  &  4  W.  4,  c.  2?  ?  J-  B.  W. 

Vtitctdf* 

WRIT  OP  SUMMONS. 

Can  a  defendant  who  has  been  eerved  with 
a  writ  of  summons  (debt  under  20/.),  adopt 
the  same  method  to  ascertain  from  the  plain- 
tiff's attorney,  whether  the  writ  was  issued  by 
him ;  and  also  a  demand  of  the  plainUff 's  re- 
sidence, occiqwition,  &c.,  as  if  he  had  been 
arrested  ?  Upon  referring  to  Arch.  Prac.  and 
Chitty's  Forms,  I  find  the  writ  of  capia$  only 
mentioned,  no  provision  being  made  lor  a  writ 
of  summons.  Y.  C« 

BLBCTION  LAW. 

A,  devised  a  freehold  estate  to  B,  and  C, 
upon  trust  to  sell,  and  divide  the  monies  be- 
tween A*t  four  brothers.  B.  and  C.  are  two 
of  ^.'s  brothers.  The  estate  has  not  yet  been 
sold,  nor  is  it  likely  to  be  sold,  as  an  adequate 
price  cannot  be  obtained ;  but  B.  and  C,  upon 
making  up  the  accounts  of  A.^  as  executors, 
valued  the  estate  at  /.,  and  paid  the  duty 
upon  that  sum.  The  estate  is  now  let,  and 
the  yearly  renu  are  divided  between  J9.,  (7.,  and 


the  children  of  thdr  other  two  brotbeis  (the 
latter  being  dead).  Who  is  entitled  to  vote 
in  respect  of  the  said  estate — each  share  brin^ 
of  the  value  of  40«.  and  upwards  ?  Can  B.  and 
(7.,  and  the  children  of  age  of  the  other  two 
brothers,  each  vote  in  respect  of  their  share  ? 
Or  can  B.  and  (7.,  as  trustees,  m/j^,  vote  in  re- 
spect thereof?  See  sec.  23  of  the  Reform 
Act.  A  Constant  Subsc^bbr. 


ftifD  of  Vttomqii. 

ARRBAR8  OP  CBSmPICAVB  DOTY. 

Is  an  attorney,  who  has  dhcontinued  oo/im. 
iartfy  to  take  out  his  certificate,  compelled  in 
the  event  of  his  requiring  to  resume  practice 
at  the  end  of  20  years,  obliged  to  pay  the  20 
years  arrears  ?  If  in  the  affirmative,  are  tiie 
arrears  computed  after  the  rate  of  dutv  wtiidi 
the  certificate  bears,  or  would  bear,  if  tne  party 
practised  in  Loudon,  as  that  is  the  largest 
duty  ?— or  after  the  rate  the  certificate  bcua 
which  the  party  disoontiBwng  practioe  had 
previously  taken  out  ?  O. 


THE  EDITOR'S  LE'lTER  BOX. 

The  First  Part  of  the  Cemmentartet  on  eke 
New  Siaiuies,  containing  a  full  Digest  of  the 
Law  and  Practice  of  Corporations,  as  altered 
bv  the  New  Act,  with  the  Art  and  Order  in 
Council  verbatim i\a  now  published,  price  Ze.6J, 

The  i^gal  Almanac,  Remembrancer,  and 
Diary,  for  1836,  will  be  published  before  Mi- 
chaelmas Term.  The  plan  adopted  last  year 
will  be  somewhat  altered.  Particular  attention 
wiH  be  paid  to  the  preparation  of  an  OjKce 
Diary,  Several  new  Professional  Lists  wiu  be 
added ;  and  it  is  expected,  that  with  the  sug- 
gestions we  have  received,  the  work  will  be 
rendered  particularly  useful  to  the  profession 
at  large. 

The  CommissionecB'  Report  on  the  Conso* 
lidation  of  the  Statute  Law  is  now  published, 
price  2f • 

We  thank ''  Lex*'  and  2.  for  thdr  sogges- 
tions. 

We  are  obliged  by  the  Case  and  Opinions  of 
the  late  Lord  Tenterden  and  Baron  Wood. 

The  Queries  and  Answers  of  N.  G. ;  T.  H. ; 
"Scrutorj"  "Gradus;"  W.  S.;  "Jusj''  S.f 
"  A  Constant  Reader^*'  C.  H.  1. ;  J.  N. ;  and 
Y.  Z.,  have  been  received. 

The  communication  of  J.  S.,  according  to 
our  first  impression,  will  be  inserted. 

The  letter  of  ^  Anti-Shark,"  or  its  sub- 
stance, shall  be  published. 

A  correspondent  observes,  on  the  subject  of 
International  Law,  stated  at  p.  390,  that  the 
case  of  Doe  d.  Biriwiiile  v.  Kardell,  has  not 
yet  been  decided  by  the  House  of  Lords,  bat 
postponed  till  next  Session,  when  it  is  to  be 
re-heard  and  adjudicated.  The  Lords,  he  says, 
appear  to  be  m  fftvor  of  the  claimant,  and 
u^inst  the  decision  of  the  Court  of  King's 
n^nch. 


^i)t  Utqal  ^hwthtt. 
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■  "  Quod  magis  ad  Nos 
Pertinet,  et  nescire  maloin  est,  agitamus. 
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THE  BAR  IN  THE  UNITED  STATES. 


Wb  have  for  some  time  had  no  oppor- 
tunity of  endeavouring  to  amuse  our  readers 
—all  has  been  dry  law  and  matter  of  fact. 
We  gladly  avail  ourselves,  therefore,  of 
a  book  which  has  only  lately  fiedlen  in  our 
way,*  to  shew  that  the  zest  for  enlivenment 
has  not  left  us  when  we  can  get  legitimate 
matter.  The  work  before  us  naturally 
treats  of  many  things  which  it  is  not  our 
business  to  notice ;  the  author's  opinions  on 
any  other  subjects  than  those  relating  to 
our  own  profession,  are  not  within  our  pro- 
vince. However  we  may  deplore  some  of 
them,  we  certainly  shall  not  attempt  to 
correct  them :  but  the  two  chapters  relating 
to  "  the  Administration  of  Justice"  and  "  the 
Laws/*  enable  us  to  give  some  account  of 
the  bar  in  the  United  States. 

And  first,  we  must  make  known  to  our 
readers  that  the  "  ci-devant  Prince"  found 
ia  America,  in  his  own  words  "  a  country, 
which  £urope*refused  him;"  that  he  became 
a  citizen  of  the  United  States,  and  after- 
wards "  a  lawyer,  a  planter,  an  officer  of 
militia"  (p.  xxxviii).  His  mode  of  becom- 
ing a  lawyer  he  thus  narrates : 

"My  life  has  been  one  of  agitation. 
Placed  by  fate  in  many  singular  and  contra- 
<lictory  positions,  I  have  been  always  sub- 
missive to  its  decrees,  and  curious  to 
observe  where  the  current  on  which  I  have 
been  borne  would  carry  me ;  and  truly  I 
liave  never  had  much  cause  to  complain; 
on  shores  to  which  I  have  been  carried,  I 
hardly  know  how,  I  have  gathered  many 
flowers;  and  often  the  region  I  have 
expected  to  find  most  barren,  has  turned 
out  the  most  fertile  in  agreeable  sensations. 
I  will  give  you  an  instance.     Settled  in  a 

*  "A  Moral  and  Political  Sketch  of  the 
United  States  of  North  America,  by  Achille 
Murat,  ci-devant  Prince  of  the  two  Sicilies,  and 
Citizen  of  the  United  State?.  12.  Wilson.  1833." 
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new  country  like  that  which  I  have  de- 
scribed to  you,  some  reverses  of  fortune 
rendered  my  financial  position  embarrassing. 
At  the  age  of  twenty- six  I  became  a  law- 
yer. One  of  my  neighbours  quitting  prac- 
tice, I  purchased  of  him  his  professional 
library  for  a  couple  of  oxen  and  a  bill  at  a 
long  date ;  and  thus  provided,  I  sat  down 
to  study  law  during  the  dead  season  of 
winter,  at  the  same  time  giving  due  atten- 
tion to  my  plantation.  I  extricated  myself 
from  my  difficulties."    pp.  145,  146. 

Here  we  cannot  but  pause  to  felicitate 
our  Prince  on  his  happiness  at  being  able  to 
carry  his  good  resolution  into  so  rapid  a 
consummation.  It  is  evident,  from  his 
account,  that  in  the  happy  land  which  he 
had  made  his  own,  to  select  a  profession  is 
all  that  is  necessary  to  become  qualified  to 
attain  eminence  in  it.  At  twenty-six  we 
find  that  he  "became  a  lawyer."  This 
would  seem  to  have  been  effected  before 
even  the  purchase  of  the  law  library ;  but, 
at  any  rate,  a  perfect  knowledge  of  the  law 
was  attained  in  the  "dead  season  of  the 
winter,"  notwithstanding  the  distraction  of 
his  attention  to  the  plantation.  Alas!  how 
may  the  English  student,  condemned  by 
the  prejudices  of  his  country  to  many  years 
preliminary  labour,  regret  the  rapid  trans- 
formation  from  the  officer-planter  to  the 
planter-lawyer !  Not  a  little  also  may  he 
envy  the  Pnnce  the  price  which  he  paid  for 
his  library.  It  is  to  be  regretted  how  few 
English  law  books  can  be  acquired  for  "  a 
couple  of  oxen  and  a  bill  at  a  long  date!" 

We  at  first  thought  that  the  Prince  had 
found  out  a  royal  road  to  the  study  of  the 
law;  but  the  secret  of  the  easy  trans- 
mutation of  the  citizen- anything  to  the 
citizen-lawyer,  is  thus  explained  in  a  subse- 
quent page : 

"  But  however  well  constituted  the  Court 

may  be,  its  walls  would  remain  mute  and 

deserted  without  the  lawyers.     Tribunals 

and  litigants  have  certainly  been  invented 
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for  them, /or  they  are  the  parties  who  most 
profit  by  them.  There  is  in  the  United 
States  but  one  class  of  lawyers,  who  per- 
form the  function*  of  conveyancers,  attor- 
neys, notaries,  &c. ;  their  legal  title  is 
Counsellor  at  Law.  They  are  officers  of  the 
Court,  and,  as  such,  take  the  oath  of  good 
conduct,  and  are  subject  to  a  disciplinary 
system.  They  may  be  suspended  or  even 
broken  by  the  Court.  They  are  admitted 
upon  an  examination,  which  takes  place  in 
full  Court,  without  any  previous  course  of 
study  being  necessary.'*     p.  187. 

The  remark  that  tribunals  and  litigants 
have  certainly  been  invented  for  lawyers, 
"  for  they  are  the  parties  who  most  profit  by 
them,"  is  worthy  of  a  place  in  the  Beggar's 
Opera.  Lord  Brougham  has  said,  that 
King,  Lords,  and  Commons,  are  only  to  be 
maintained  for  the  purpose  of  bringing 
twelve  men  into  a  jury  box ;  but  the  Prince 
goes  a  step  further.  He  considers  that  the 
whole  machinery  of  government  is  only  im- 
portant as  giving  subsistence  to  the  Profes- 
sion. The  swarm  of  lawyers  created  by 
this  happy  system,  is,  of  course,  immense. 
Speaking  of  a  new  settlement,  he  says, 

"  The  lawyers  of  every  description,  firom 
the  jurisconsult  to  the  notary,  also  swarm. 
Our  country  abounds  in  poor  devils  without 
any  pecuniary  means,  who,  however,  have 
received  a  sort  of  education.  They  study 
the  law  without  external  assistance,  engaged 
at  the  same  time  in  some  trade,  or  in  the 
army,  or  counting-house,  or  a  tavern;  and 
as  soon  as  they  can  sustain  an  examination, 
get  themselves  admitted,  and  live  by  it.  I 
need  not  tell  you  how  many  of  them  spring 
from  nothing.  Being  genex^y  pettifoggers, 
the  greater  part  seek  to  sow  dissensions 
among  the  poor  ignorant  people,  and 
involve  them  in  law  proceedings  during  five 
or  six  sessions,  solely  to  extract  a  few 
dollars."     p.  72. 

This,  however,  is  in  a  nev  settlement. 
Of  the  respectability  and  talent  of  the  bar 
in  the  old  states,  the  author  speaks  in  glow- 
ing terms : 

*'  With  us  the  lawyer  is  the  first  man  in 
the  state,  the  true  aristocracy  of  the  country; 
and  besides  the  moral  and  political  influence 
he  enjoys,  his  life  is  a  continual  succession 
of  interesting  occupations,  in  which  he  is  at 
once  an  actor  and  a  spectator." 

And  he  goes  on  in  a  lively  vein. — *'  To 
me  indeed,  nothing  is  comparable  to  the 
interior  of  a  law  court ;  1  could  pass  my 
life  in  one  with  pleasure,  even  if  doomed  to 
be  silent.  Talk  of  the  theatre  !  —it  is  but 
a  very  feeble  and  awkward  imitation  of  a 


court  of  justice ;  there  we  have  the  things 
itself.  Tragedy,  farce,  melo-drama,  co- 
medy, all  are  there,  with  the  advantage  toa 
of  much  better  actors,  because  they  repre- 
sent passions  they  really  feel :  I  speak  of 
interested  parties  and  witnesses.  It  is  ne- 
cessary to  have  practised,  to  know  the  plea- 
sure there  is  in  pursuing  an  idea,  in  dis* 
lodging  a  law  which  seems  to  avoid  you, 
through  twenty  volumes,  forcing  it  from 
one  intrenchment  to  another :  and  when  at 
last  you  hold  it,  after  having  verified  a  thou^ 
sand  [!]  citations,  what  a  triumph  I  Is  not 
this  a  much  better  thing  than  entrapping  a 
red  fox  after  a  chase  of  twenty  miles  ?  You 
proceed  to  the  hearing :  how  keenly  you 
enjoy  the  surprise  your  discovery  produces 
in  the  adverse  party.  He  wishes  to  post- 
pone the  cause ; — you  do  not  permit  him, 
he  must  plead  instanter.  The  examination 
of  witnesses  begins :  all  are  for  him — until 
you  cross-examine  them.  I  know  nothing 
more  amusing  than  to  examine  before  a 
good  jury,  a  witness,  half  fool,  half  knave, 
and  well  tutored  by  the  oppoute  party. 
What  skill  is  necessary  to  make  him  con- 
tradict himself,  and  with  what  frunlity  af- 
terwards do  you  demolish  the  edifice  which 
your  adversary's  reasoning  has  been  build- 
ing. The  pleadings  follow  :  the  counsel  is 
then  an  actor,  and  in  his  finest  part ;  and  if 
he  acquit  himself  handsomely,  whether  he 
lose  or  gain  the  cause,  he  feels  conscious 
of  having  done  every  thing  possible  to  do, 
and  even  his  client,  though  a  loser,  concurs 
in  the  unanimotis  approbation  of  the  assembly 
and  the  Court.'' 

If  this  description  be  true,  whatever  ad- 
miration we  may  have  of  the  lawyers,  we 
cannot  but  express  our  envy  of  the  Ame- 
rican suitor.  To  contribute  to  the  general 
effect,  he  cheerfully  sacrifices  his  own  feel- 
ings. The  Strasburg  goose,  who  we  are 
ajKSured  allows  his  liver  to  be  made  as  large 
as  himself,  in  order  to  be  immortalised  in  a 
pdt^,  is  but  a  type  of  this  amiable  person. 
Clients  in  England,  alas  1  generally  prefer 
vrinning  their  cause  to  the  grand  effect  of 
its  going  oiFwell. 

The  sketch  which  the  author  ^vea  of  the 
administration  of  justice,  and  of  the  laws, 
wouldcontainbut  little  novelty  to  ourreadera, 
and  that  little,  after  the  candid  confessions 
of  the  Prince  as  to  his  own  rapid  acquire- 
ment of  legal  lore,  and  his  writing  at  Brus- 
sels without  books,  is  rendered  suspicious.^ 


^  To  such  of  our  readers  as  wish  fur  accurate 
information  on  these  subjects,  we  can  recom- 
mend M.  Tocquevillc's  "  Democracv  in  Ame- 
rica," which  has  just  been  translated. 
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We  gladly,  however,  extract  the  following 
eulogium  on  the  bar,  properly  so  called,  of 
the  United  States. 

"  The  Bar  of  the  United  States  is  a  very 
distinguished  body ;  it  is  even  the  first  body 
in  the  state  in  the  consideration  of  the  peo- 
ple. There  are  three  professions  which  are 
called  learned,  and  which  confer  degrees ; 
these  are  the  fiEuniltiesof  law,  medicine,  and 
divinity ;  but  whilst  the  latter  lead  to  no- 
thing, the  bar  leads  to  every  thing.  It  is 
the  real  nursery  of  every  statesman,  and  it 
is  in  it  that  the  people  seek  their  legblators 
and  governors.  In  a  theocracy,  the  govern- 
ment is  in  the  hands  of  the  priests ;  in  a 
military  despotism,  in  that  of  the  generals ; 
ia  a  country  governed  by  hiws,  it  is  just 
that  their  inteipreters  and  ministers  govern. 
Thus  are  we  well  governed,  and  I  regard 
this  influence  of  the  lawyers  upon  the  go- 
vernment as  the  best  guarantee  of  our  liber- 
ties. It  is  to  this  point  that  Europe  will 
come  in  proportion  as  liberty  shall  be  better 
nodentood  there/'  p.  251. 

Here  we  leave  the  Prince  of  the  Two 
Sicilies,  wishing  him  all  success  as  a  lawyer, 
a  planter,  and  an  officer  of  the  militia. 


THE    RIGHTS  OF  FRENCHMEN   IN 
ENGLAND. 

BY   A   FRSNCH    ABVOCATB, 
No.  III. 

I  CANNOT  commence  the  present  letter  on  the 
subject  of  English  Law,  without  first  congra- 
tulating you  on  the  great  accession  of  pro- 
perty which  I  understand  from  your  brother 
you  are  likely  to  obtain  under  the  will  of 
your  mother's  brother.  He.  I  understand, was 
an  Englishman,  and  at  the  time  of  his  death 
domiciled  in  France,  A  great  portion  of 
his  property,  your  brother  also  informs  me, 
was  situate  in  England.  In  yom:  next  let- 
ter, which  I  trust  wiU  be  soon,  let  me  know 
whether  his  will  was  executed  according  to 
the  forms  of  the  French  or  English  law, 
and  I  will  as  early  as  possible  write  you 
word  how  £ar  it  would  have  effect  in  Eng- 
land. ^ 

I  now  resume  the  account  of  the  com- 
mercial rights  of  Frenchmen  in  England. 

You  may,  perhaps,  remember  that  I  con- 
cluded my  last  with  a  statement  of  the 
illiberal  policy  of  James  I.  From  that  pe- 
riod policy  equally  illiberal  seems  to  have 
been  adopted  down  to  the  accession  of  WU- 
liam  and  Mary.  Then  and  subsequently, 
the  true  principles  of  commerce  and  govern- 


ment were  better  understood,  and  the  writ- 
ings of  several  eminent  political  economists 
shewed  the  country,  that  it  could  not  be 
for  its  interest  to  treat  foreigners,  merely 
because  they  were  foreigners,  like  enemies ; 
and  I  believe  I  may  now  safely  say^  that  all 
the  provisions  of  the  statutes  imposing  harsh 
regulations  upon  foreigners,  have  either 
been  repealed,  modified,  or  have  fallen  into 
disuse.  I  do  not  mean  by  this,  to  say  that 
all  restrictions  whatever  are  removed  from 
foreigners,  but  that  only  such  restraints  re« 
main  as  are  customary  according  to  the 
policy  usually  adopted  by  modern  commer- 
cial nations.  Of  these  I  shall  hereafter 
speak  when  I  come  to  write  on  treaties,  na- 
vigation, shipping,  and  customs. 

I  will  now  concisely  consider  in  a  due 
and  practical  order,  the  difiPerent  legislative 
restraints  which  affect  the  freedom  of  trade 
of  the  subjects  of  a  foreign  state  in  this 
country,  and  the  constructions  upon  them. 
These  exceptions  or  limitations  are  of  two 
descriptions ;  comprising,  first,  the  regula- 
tions with  respect  to  residence,  liability  to 
search,  &c.  which  attach  upon  an  alien  mer- 
chant or  artificer  on  his  very  establishment 
in  the  country,  and  independently  of  any 
actual  exercise  of  his  occupation;  and, 
secondly,  the  regulations  under  which  an 
alien  merchant  or  artificer  is  placed  in  his 
actual  traffic  with  his  customers.  We  will 
begin  by  considering  the  first  cUlss  of  regu- 
lations, under  which  an  alien  merchant  or 
artificer  is  placed  on  his  establishment  in 
this  country,  and  independently  of  any  ac- 
tual exercise  of  his  occupation ;  and  the 
clearest  way  of  viewing  these  regulations 
will  be,  to  examine  them,  first,  with  relation 
to  the  alien  traders  themselves;  and,  «e- 
condly,  with  relation  to  the  alien  appren* 
tices,  Journeymen,  and  servants,  who  may  or 
may  not  be  retained  in  the  service  of  alien 
traders,  or  of  the  King's  own  subjects. 

First,  then,  as  to  the  alien  traders  them" 
selves :  the  act  of  27  Edw.  3,  stat.  2,  called 
the  Statute  of  the  Staple,  has  several  pro- 
visions relating  to  alien  merchants.  In  the 
2d  chapter  it  adopts  them  into  the  King's 
especial  protection;  and  in  the  17th  it  ex- 
empts their  goods  from  being  seized  for 
debts  of  one  another,  where  they  are  not 
sureties,  saving  the  law  of  marque  and  ne- 
prisals.  The  same  spirit  of  liberality  is 
shown  to  merchant  strangers  by  the  stat. 
14  Ric.  2,  c.  9.  Then  comes  the  stat.  5 
Hen.  4,  c.  7,  by  which  it  is  enacted,  *'  that 
all  merchant  strangers,  of  what  estate  or 
condition  that  they  be,  coming,  dwelling, 
or  repairing  within  the  realm  of  England, 
2  H  2 
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shall  be  entreated  or  demeaned  within  the 
Baine  realm,  in  the  manner,  form,  and  con- 
dition  as  the  merchants  denizens  be,    or 
shall  be  entreated  or  demeaned  in  the  parts 
beyond  the  sea."     The  stat.  6  Hen.  4,  c. 
9,  among  other  things,  enacts,  "  that  in 
every  city,  town,  and  port  of  the  sea  in 
England,  the  customers  and  comptrollers  of 
our  lord  the  King  in  all  the  ports  of  England, 
shall  take  sufficient  sureties  for  all  manner 
of  merchandizes  brought  by  the  merchants, 
aliens,  and  strangers  coming  and  repairing 
to  the  said  ports,  to  the  intent  that  the  mo- 
ney taken  for  the  said  merchandize  shall  be 
employed  upon   the  commodities  of   the 
realm,  saving  their  reasonable  costs,  as  in 
the  same  statutes  more  fully  is  contained. 
And,  moreover,  it  is  ordained  and  establish- 
ed,  that  the  said  merchants,  aliens,  and 
strangers,  shall  sell  their  said  merchandizes, 
80  brought  within  the  said  realm,  within  a 
quarter  of  a  year  next  after  their  coming 
into  the  same ;  and  also  that  the  money 
which  shall  be  delivered  by  exchange  in 
England)  be  employed  upon  the  conmiodi- 
ties  of  the  realm  within  the  said  realm,  upon 
pain  of  forfeiture  of  the  same  money ;  and 
that  no  merchant,  alien,  nor  stranger,  shall 
sell  any  manner  of  merchandize  to   any 
other  merchant,   alien,  or  stranger,  upon 
pam  of  forfeiture  of  the  same  merchandize ; 
and  also  it  is  ordained  and  established,  that 
in  every  city,  town  and  port  of  the  sea  in 
England,  where  the  said  merchants,  aliens, 
or  strangers  be,  or  shall  be  repairing,  suffi- 
cient hosts  shall  be  assigned  to  the  same 
merchants,  by  the  mayor,  sheriflfs,  or  bailiffs 
of  the  said  cities,  towns,  or  ports  of  the  sea  ; 
and  that  the  said  merchants,  aliens,  and 
strangers  shall  dwell  in  no  other  place,  but 
with  their  said  hosts  so  to  be  assigned ;  and 
that  the  same  hosts  so  to  be  assigned,  shall 
take  for  their  travel  in  the  manner  as  was 
accustomed  in  old  time."    The  two  last- 
mentioned  acts  are  confirmed  by  that  of 
4  Hen.  5,  c.  5. 

The  17  Edw.  4,  c.  1,  provides  that  aliens 
and  strangers,  workers  in  gold  and  silver, 
inhabiting  in  the  city  of  London,  shall  inha* 
bit  in  the  open  streets  of  the  same  city, 
where  there  is  the  best  and  most  open  pub- 
licity of  their  art.  The  14  &  15  Hen.  8, 
c.  2,  contains  several  regulations  as  to 
aliens,  enacting  among  other  things,  "  that 
all  aliens  bom,  whether  denizens  or  not, 
who  inhabit  in  London,  Westminster,  South- 
wark,  and  the  environs,  shalli  be  under  the 
search  and  reformation  of  the  wardens  and 
fellowships  of  handicrafts  within  the  city  of 
London,  with  one  substantial  stranger ;  that 


the  wardens,  with  such  stranger  as  &fore> 
said,  shall  appoint  a  proper  mark,  by  which 
the  alien  merchandizes  may  be  known  ;  and 
have  full  power  to  search  and  reform  all 
manner  of  wares  of  workmanships  made  by 
such  alien  handicraftsmen;    and  that  no 
alien  using  the  occupation  of  smith,  joiner, 
or  cooper,  shall  make  any  wares  without 
putting  such  mark  to  them  before  they  are 
sold  or  used  '*     A  similar  power  of  search 
and  reformation  is  given  to  otiier  officers  in 
other  towns.     But  the  act  does  not  extend 
to  aliens  dwelling  in  the  universities  of  Ox-^ 
ford,  or  Cambridge,  or  within  the  sanctuary 
of  St.  Martin's  Le  Grand  in  London.     If 
the  officers  in  London  or  elsewhere  refose 
to  mark  the  wares,  the  aliens  may  sell  them 
without  mark ;  and  as  to  the  marking,  it  is 
declared,  that  the  act  extends  only  to  ^e 
trades  of  joiners,  poudunakers,  coopers,  and 
blacksmiths.     By  21    Hen.  8,  c.  16,  llie 
last-mentioned  regulation  was  confirmed; 
and  it  was  further  provided,  that  alien  artifi- 
cers and  others  being  housekeepers,  shtfvld 
pay  the  same  charges  as  the  King's  «ib- 
jects  of  the  same  trade,  or  on  refiisd  ciuNiId 
no  longer  occupy  any  handicraft;  that  they 
should  take  certain  oaths :  that  no  stranger, 
artificers,  or  handicraftsmen,  who  were  not 
householders  at  a  time  therein  moitioned, 
should  set  up  or  keep  any  house,   shop, 
or  chamber,  wherein  they  could  exerdse 
any  handicraft  or  mystery ;  and  that  they 
should  not  assemble  but  in  the  common- 
hall  of  their  crafts;  and  that  foreign  artificers, 
being  denizens  and  householders,  and  inha- 
biting and  occupying  any  craft  in  or  within 
two  miles  of  London,  should  go  with  the 
wardens  to  make  search,  according  to  tlie 
last-mentioned  statute  of  14  &  15  Hen.  6» 
c.  2.     The  act  confirms  the  ^cemptieiis  en- 
joyed by  the  universities  of  Oxford  end 
Cambridge,  providing  commission  of  certain 
persons  to  make  search  and  view  lor  par- 
ticular purposes  in  St.  Martin's  Le  Ghrand* 
The  13  &  14  Car.  2,  c.  ll,s.  10,  enacts. 
"  that  for  preventing  of  firauds  in  colouring 
of  strangers'  goods,  and  otherwise,  every 
merchant  or    other    passing    any    goods, 
wares, or  merchandizes  inwards  or  ontwarda, 
shall,  by  himself  or  his  known  servant,  fiic- 
tor,  or  agent,  subscribe  one  of  his  bflls  of 
every  entry  with  the  mark,  number,  and 
contents  of  every  parcel  of  such  goods  as 
are  rated  to  pay  by  the  piece  or  measore, 
and   weight  of  the  whole  parcel  of  such 
goods  as  are  rated  to  pay  by  the  weight; 
without  M'hich  the  officers  of  the  cnstDms 
shall  not  suffer  any  entry  to  pass;  and  that 
no  children  of  aUens,  imder  the  a^  of 
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twenty-one  years,  be  permitted  to  be 
traders,  or  any  goods  or  merchandizes  to 
be  entered  in  their  names." 

By  the  33  Geo.  3,  c.  4,  the  38  Geo.  3. 
e.  50,  and  the  56  Geo.  3,  c.  86,  certain 
police  regulations  were  introduced  with 
respect  to  aliens.  The  last  of  these  acts, 
after  being  continued  from  time  to  time, 
was  ultimately  repealed  and  superseded  by 
the  7  Geo.  4,  c.  54.  All  the  kw  as  to  the 
police  of  aliens  is  to  be  found  in  that  act. 
I  shall  reserve  its  provisions,  and  the  mode 
of  its  operation,  for  a  future  letter. 

I  will  next  consider  the  distinctions 
between  aliens  and  natural  bom  subjects 
which  prevail  in  the  law  of  apprentices, 
journeymen,  and  servants.  The  statute 
1  Rio.  3,  c.  9,  s.l  1 ,  enacts, ''  that  no  person 
not  bom  under  the  King's  obeisance,  inha- 
biting, dwelling,  or  holding  any  great 
house  or  chamber  in  this  realm,  and  occupy- 
ing any  handicraft,  or  being  artificer,  or 
handicraftsman,  shall  take  any  apprentice, 
servant,  or  any  other  person,  to  work  with 
him  or  to  his  use,  unless  it  be  his  son  or  his 
dau^ter;  other  than  at  the  feast  therein 
mentioned,  shall  he  keep  apprentices  or 
servants  with  him,  except  tliat  the  same 
apprentices  or  servants  with  him  so  to  be 
taken  be  the  King's  subjects  bom.  The  14 
&  15  Hen.  8,  c.  2,  enacts  to  the  same 
effect,  and  provides,  that  no  alien  handi- 
csraftsmen  ^baUi  keep  more  than  two  alien 
journeymen  or  covenant  servants ;  but  that 
it  should  be  lawful  to  any  lord  of  the  par- 
liament, and  every  other  of  the  King's  sub- 
jects, having  lands  and  tenements  to  the 
yeaiiy  value  of  one  hundred  pounds,  to  take 
and  retain  estrangecs  joiners  and  glaziers 
in  thek  !^rvice  from  time  to  time,  to  and  for 
tlie  exercising  with  them  their  crafts,  this 
act  notwithstanding."  This  regulation,  how- 
ever, does  not  extend  to  aliens  inhabitants 
of  Oxford,  Cambridge,  or  the  Sanctuary 
of  St.  Martin's  le  Grand.  This  act  also 
prohibits  any  alien  or  denizen  from  taking 
aa  apprentice  upon  pain  of  forfeiting  10/., 
half  to  the  King  and  half  to  the  informer ; 
but  this  cbes  not  seem  to  invalidate  the  in- 
denture. See  Moore,  411;  Chit.  App.  24. 
Hie  21  Hen.  8,  c.  16,  enacts,  that  no 
stranger  artificer  shall  keep  more  than  two 
ali^i  servants;  and  after  confirming  the 
statute  last  mentioned,  it  proceeds  to  enact, 
that  the  inhabitants  of  Oxford,  Cambridge, 
or  the  Sanctuary  of  St.  Martin's  le  Grand, 
may  keep  ten  journeymen  or  apprentices : 
tliis  pri^nlege  of  these  places  however  was 
tak^a  away  by  the  32  Hen.  8,  c.  16,  which 
reatrictB  the  io^abitants  of  them  to  two  alien 


apprentices,  journeymen,  or  servants  :  and 
by  the  statute  25  Hen.  8,  c.  9,  s.  3,  pew- 
terers  are  forbidden  to  take  any  alien 
apprentice  or  journeyman  at  all. 

We  will  now  proceed  to  the  second  great 
class  of  regulations;  those  under  which  an 
alien  merchant  or  artificer  is  placed  tn  his 
aciual  traffic  with  his  customers.  This 
class  subdivides  itself  into  five  heads :  as  it 
relates  first,  to  the  description  of  persons 
with  whom  an  alien  merchant  or  artificer 
may  trade ;  secondly,  to  the  period  within 
which  his  commercial  transactions  must  be 
negociated ;  thirdly,  to  the  places  where  he 
is  permitted  to  exercise  lus  occupation; 
fourthly,  to  the  description  of  goods  or 
employment,  about  which  he  is  permitted 
to  occupy  himself  for  the  purposes  of  foreign 
or  domestic  commerce,  and  whether  by 
retail  or  by  wholesale  only ;  and,  fifthly,  to 
the  extra  dutieswhich  are  imposed  uponhim. 

And,  first,  as  to  the  description  of  persons 
with  whom  alien  merchants  may  traffic. 
Under  the  act  of  9  £dw.  3.  st.  1,  c.  I. 
they  were  authorized  in  selling  their  goods 
to  what  person  it  should  please  them,  as 
well  to  foreigners  as  denizens,  except  the 
King's  enemies ;  and  the  same  permission 
was  confirmed  by  the  acts  of  the  25  £dw. 

3,  St.  4,  c.  2,  the  2  Ric.  2,  st.  1,  c.  1, 
and  the  11  Ric.  2,  c.  7;  but  this 
freedom  was  at  length  restricted  by  the  1 6 
Ric.  2,  c.  1,  which  enacts,  that  no  strange 
merchant  alien  shall  sell,  nor  buy,  nor  mer- 
chandize within  the  realm  with  another 
strange  merchant  alien  to  sell  again.  This 
act  extends  only  to  sales  for  the  purpose  of 
selling  again;  but  the  statute  5  Hen.  4,  c. 
9,  carried  the  same  principle  still  farther, 
by  ordaining  that  no  merchant  alien  nor 
stranger  should  sell  any  manner  of  mer- 
chandize to  any  other  alien  or  stranger  mer- 
chant, upon  pain  of  forfeiture  of  the  same 
merchandize.  Even  the  most  indirect  com- 
munication between  alien  mercliants  has 
been  strongly  discouraged;  for  the  6  Hen. 

4,  c.  4,  provides  that  merchants  alien  and 
strangers  shall  not  carry,  or  cause  to  be 
carried  out  of  the  realm,  any  merchandizes 
brought  within  the  realm  by  the  merchants 
aliens  and  strangers  aforesaid. 

Secondly,  as  to  the  period  or  time  within 
which  the  commercial  transactions  of  an 
alien  merchant  must  be  negociated.  The 
stat.  5  Hen.  4,  c.  9,  enacts,  that  merchants 
aliens  shall  sell  their  merchandizes  brought 
within  the  realm  within  a  quarter  of  a  year 
next  after  their  coming  into  the  same ;  but 
this  ordinance  was  repealed  by  6  Hen.  4,  c. 
4.  The  stat.  of  8  Hen.6,  c.  24»,  provides,  that 
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no  Englishmen  shall  sell  merchandizes  to 
any  alien  but  only  for  ready  payment  in 
hand,  or  else  in  merchandizes  for  merchan- 
dizesy  to  be  paid  and  held  in  hand.  But 
this  was  altered  by  9  Hen.  6,  c.  2,  which 
permitted  English  merchants  to  sell  their 
merchandizes  to  aliens,  giving  six  months' 
credit. 

Thirdly,  we  are  to  inquire  in  what  places 
an  alien  merchant  is  permitted  to  exercise 
his  occupation.     And  here  the  principal  im- 
pediment which  aliens  have  experienced, 
has  been  thrown  in  their  way  by  the  fran- 
chises of  particular  towns,     I  will  take  a 
short  historical  view  of  the  statutes  on  this 
subject.    The  11  Edw.  3,  c.  5,  so  far  from 
encouraging  these  franchises  to  the  detri- 
ment of  aliens,  invited  foreign  cloth- workers 
into  the  kingdom,  with  a  promise  of  fran- 
chises to  themselves.      But  the  act  of  14 
Edw.  3,  St.  2,  c.  3,  was  not  so  indulgent: 
after  reciting  the  before-mentioned  provi- 
sions of  Magna  Charta,  it  declares  that  all 
merchants,  denizens,  and  foreigners,  except 
those  which  be  of  the  king's  enmity^  may 
without  let  safely  come  into  the  said  realm 
of  England  with  their  goods  and  merchan- 
dizes, and  safely  tarry  and  safely  return, 
paying  the  customs,  subsidies,  and  other 
profits  reasonably  thereof  due;  so  always, 
that  franchises  and  free  customs  reasonably 
granted  by  us  and  our  ancestors  to  the  city 
of  London,  and  other  cities,  boroughs,  and 
good  towns  of  our  realm  of  England,  be  to 
them  saved.    The  act  of  18  Edw.  3,  st.  2, 
c.  3,  enacted,  that  the  sea  should  be  open 
to  vJl  manner  of  merchants  to  pass  with 
their  merchandizes  where  it  shoidd  please 
them  ;  and  the  act  of  25  Edw.  3,  st.  4,  c.  2, 
established  the  same  fieicilities  on  the  land, 
by  restoring  the  freedom  of  trade,  in  spite 
of  the  franchises  of  particular  places.     By 
the  statute  of  28  Edw.  3,  c.  13,  it  was 
enacted,  that  no  ship  shall  be  compelled  to 
come  to  or  stay  in  England ;  and  that  if 
ships  come  of  their  own  will  or  by  misfor- 
tune, and  those  on  board  be  desirous  of 
selling  their  merchandize,  it  may  be  bought, 
though  it  be  not  landed,  so  there  be  no  fore- 
stalling; that  the  masters,  mariners,  and 
mercl^ts  having  sold  what  they  please^  and 
paid  the  customs,  may  depart  with  their 
ships  and  the  remnant  of  their  goods  with- 
out custom ;  and  that  none  shall  distress 
them  by  driving  them  to   any  particular 
port,  or  meddling  with  their  sale  after  they 
have  arrived.    This  act  is  confirmed  by  20 
Rich.  2,  c.  4.     The  38  Edw.  3,  st.  1 ,  c.  2, 
declares,  that  all  merchants,  as  well  aliens 
as  denizens,  may  sell  and  buy  all  manner  of 
merdiandize/  and  freely  carry  them  out  of 


the  realm,  paying  the  subsidieB  andcuBtonis 
thereof  due ;  except  that  the  English  mer- 
chants shall  not  pass  out  of  the  realm.   TTie 
freedom  of  trade,  which  had  been  restored 
to  alien  merchants  by  the  before-mentioned 
statute  of  25  Edw.  3.  notwithstanding  the 
franchises  of  particular  places,  was  confirmed 
by  the  act  of  2  Rich.  2,  st.  1,  c.  1,  saving 
to  the  prelates  and  lords  of  the  realm  thdr 
rights  of  purveyance  of  victuals,  which  was 
a  privilege  (now  no  longer  in  existence)  of 
buying  up  provisions  at  an  appraised  value 
in  preference  to  all  other  persons,  and  even 
without  the  consent  of  the  owner  ( 1  Bla. 
Com.  287).     The  5  Rich.  2,  st.  2,  c.  1» 
enacts,  that  merchants  strangers  shall  be 
welcome,  as  well  within  franchises  as  with- 
out, to  merchandize  and  tarry  as  long  as 
they  list.     The  11  Rich.  2,  c.  7,  confirma 
the  before-mentioned  statutes  of  9  Edw.  3, 
St.  1,  c.  1,  and  25  Edw.  3,  st.  4,  c  2,  by 
which  the  freedom  of  trade  is  insured  to 
alien  merchants,  in  spite  of  particular  fran- 
chises.    Some  restrictions,  which  we  have 
noticed  in  other  parts  of  this  chapter,  were 
imposed  by  the  stat.  16  Rich.  2,c.  1 ;  but  in 
the  main  the  freedom  olf  trade  was  confirm- 
ed, notwithstanding  the  franchises  of  the 
towns.    The  last  statute  that  refers  to  the 
place  where  the  trade  of  an  alien  in  Great 
Britain  must  be  carried  on,  is  1  Rich.  3,  c.  9, 
s.  11,  which  enacts,  that  all  persona  not 
bom  under  the  king's  obeisance,  being  arti- 
ficers or  handicraftsmen  dwelling  in  daa 
realm,  who  shall  use,  exercise,  or  occt^y 
the  feat  of  merchandize  of  any  manner  of 
wares  within  this  realm,  shall  deal,  sell,  or 
barter  the  same  in  the  port,  town,  or  place 
where  the  same  artificers  be  or  sludl  be 
dwelling,  and  in  no  other  place,  upon  pain 
of  forfeiture  of  all  the  value  of  all  the  gooda 
sold  contrary  to  the  act.     This  provision 
has  now  fallen  into  desuetude. 

And,  fourthly,  what  are  the  kinds  of  gooda 
which  may  not  be  sold  indiscriminately  by 
wholesale  or  retail. 

And,  1st,  of  those  kinds  of  goods  in  which 
an  alien  merchant  is  prohibited  frt)m  dealing 
freely  within  the  realm.  By  the  38  Edw.  3, 
St.  1,  c.  2,  it  was  enacted,  that  all  mer* 
chants,  as  well  aliens  as  denizens,  might 
buy  and  sell  all  manner  of  merchandize. 
The  27  Edw.  3,  called  the  Statute  of  the 
Staple^  even  gives  to  alien  merchants  the 
pri^ege  of  exporting  wool,  which  it  denies 
to  natural  bom  subjects.  The  6  Rich.  2. 
St.  1,  c.  10,  expressly  permits  aliens  in 
amity  with  the  king  to  bring  in  victuals  and 
sell  liiem.  This  act  is  confirmed  by  1  Hen.  4, 
c.  17,  and  14  Hen.  6,  c.  6;  but  many  fol- 
jiowing  statutes  contracted  th^  liberty  of  fo- 
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Jfe%a  mercliantB  to  deal  in  all  manner  of 
merchandize.  That  of  4  Edw.  4,  c.  8, 
enacts,  that  no  manner  of  stranger  nor  alien, 
by  himself  or  by  any  other,  shall  buy  any 
English  horns,  unwrought,  of  any  tanners, 
butchers,  or  of  any  other  person,  gathered 
or  growing,  within  the  city  of  London,  and 
twenty-four  miles  on  every  side  thereof; 
and  that  no  Englishman,  nor  other  person, 
sell  any  English  horns  nnwrought  to  any 
stmnger,  or  cause  them  to  be  sent  over  the 
«ea,  so  that  the  said  homers  will  buy  the 
«aid  horns  at  like  price  as  they  be  at  the 
time  of  the  making  of  this  act,  upon  pain 
of  forfeiture  of  all  such  horns  so  bought, 
«old,  or  sent.  Iliis  was  enacted  for  the  be- 
nefit of  English  dealers  in  horns,  or  homers ; 
and  there  is  a  provision,  '*  that  after  that 
men  of  the  said  occupation  within  this  land 
have  taken  out  and  chosen  such  and  as 
many  horns  as  shall  be  needful  to  their  oc- 
cupations, that  then  it  shall  be  lawful  to 
them,  all  and  every  of  them,  and  other  per- 
sons of  this  realm  of  England,  to  sell  and 
deliver  all  the  horns  refused,  which  be  not 
able  to  be  occupied  in  their  mystery,  to 
any  stranger  or  other  person,  to  send  or 
carry  beyond  the  sea,  or  elsewhere,  as  shall 
pl^tfe  them." 

Fourthly,  I  am  to  inquire  in  what  descrip- 
tion of  goods  or  employment  an  alien  mer- 
chant may  deal  or  occupy  himself.  And 
here  I  will  examine,  first,  what  are  the 
kinds  of  goods  in  which  an  alien  merchant 
is  prohibited  from  dealing  within  the  realm ; 
whether  such  prohibition  be  absolute,  or 
subject  to  relaxations  on  certain  conditions. 
Secondly,  what  are  the  kinds  of  goods  which 
he  is  prohibited  from  exporting  out  of  Eng- 
land; whether  such  prolubition  be  absolute, 
or  subject  to  relaxations  on  certain  condi- 
tions. Thirdly,  what  are  the  kinds  of  goods 
in  which  certain  statutes  have  required  him 
to  invest  the  whole  or  any  part  of  his  ca- 
pital. 

When  you  read  this  prohibition  of  aliens 
to  buy  *'  horns,  unwrought,  gathered,  or 
growing,  within  the  city  of  London,  and 
twenty-four  miles  on  every  side  thereof," 
and  you  remember  the  amatory  history  of 
the  King  in  whose  reign  the  statute  passed, 
you  may  perhaps  imagine  that  something 
like  satire  was  intended:  but  I  have  been 
assured  by  a  respectable  citizen  that  nothing 
jocular  was  intended,  and  that  the  act  owed 
its  origin  to  the  prevalent  jealousy  of  all 
foreigners.  The  provision  I  have  remarked 
on,  will  perhaps  remind  you  of  the  witti- 
cism passed  on  our  own  Henry  IV.,  who  as 
you  know  was  equally  affectionate  with  the 
English  Edward  IV.,  '*  that  he  had  more 


than  royal  claims  to  be  called  the  father  of 
his  people."* 

The  1  Ric.  3,  c.  9,  required  aliens  handi- 
craftsmen either  to  depart  the  realm,  or  else 
to  enter  the  service  of  some  of  the  King's 
subjects ;  and  forbade  the  making  of  wool- 
len cloth  by  such  persona.  In  one  section, 
however,  in  that  act,  aliens  were  allowed  to 
import  and  trade  in  books.  This  right  was 
however  taken  from  them  by  the  25  Hen. 
8.  c.  15.  By  the  1  Ric.  3,  c.  12,  the  im- 
portation of  certain  hardware  by  aliens  is 
forbidden.  The  25  Hen.  8,  c.  9,  prohibited 
aliens  to  follow  the  craft  of  a  pewterer. 
Mr.  Justice  Blackstone,  in  the  first  volume 
of  his  Commentaries  (p.  372),  observes, 
"  there  are  some  absolute  statutes  of  Henry 
8,  prohibiting  alien  artificers  to  work 
for  themselves  in  this  kingdom,  but  it  is  ge- 
nerally held  that  they  were  virtually  re- 
pealed by  the  5  Eliz.  c.  7.  It  has  been  re- 
marked, however  (1  Woodeson,  373),  that 
there  is  no  authority  to  that  effect.  By  the 
15  Car.  2,  c.  15,  aliens  are  expressly  en- 
couraged to  carry  on  the  trades  connected 
with  hemp  and  flax ;  and  the  33  Geo.  3,  c. 
4,  s.  6,  recognizes  their  right  to  deal  in 
weapons,  arms,  gunpowder,  and  ammu- 
nition. 

Secondly,  there  are  certain  kinds  of  oc- 
cupations, the  exercise  of  which  by  aliens 
is  confined  to  this  country  alone,  either  ab- 
solutely, or  with  certain  conditional  excep- 
tions :  these  fbrm  the  next  branch  of  our 
inquiry.  The  9  Edw.  3,  st.  1,  c.  1,  pro- 
hibited merchants  alien  from  carrying  wine 
out  of  the  realm.  The  great  Statute  of  the 
Staple,  27  Edw.  3,  st.  2,  c.  1,  contains,  in 
the  first  chapter,  a  requisition  that  alien 
merchants  shall  be  sworn  to  hold  no  staple 
beyond  the  sea,  of  wool,  woolfels,  hides,  and 
lead  ;  but  the  same  chapter  gives  them  the 
privilege  of  exporting  wool,  which  it  denies 
to  a  natural  born  subject. 

Some  prohibitory  statutes  were  passed  in 
the  27  Hen.  8,  c.  14,  s.  4, ;  the  33  Hen, 
8,  c.  9,  s.  9,  and  35  Eliz.  c.  11,  s.  2,  with 
respect  to  leather,  bows  and  arrows,  class- 
board,  and  beer;  but  it  does  now  seem 
that  they  are  practically  in  force. 

I  shall  here  conclude;  and  after  I  have  in 
my  next  considered  the  validity  of  wills 
made  in  foreign  countries,  with  respect  to 
property  in  England,  I  shall  resume  the 
subject  of  commercial  rights  of  Frenchmen. 
I  remain  your's  &c. 

•  Our  "  French  Advocate"  writes  here  with 
a  national  pleasantry,  of  which  we  cannot  al- 
together approve  i  bnt  for  once  we  let  it  pass. 
Ed. 
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The  Mechanics  of  Law-making,  intended  for 
the  Use  of  Legislators,  and  all  other  per- 
sons,  concerned  in  the  making  and  under' 
standing  of  English  Law.  By  Arthur  Sy- 
monds,£sq.    Londoa:  Edward  Churton. 

This  is  a  valuable  and  ably  written  work. 
It  contains  a  masterly  analysis  of  the  defects 
of  the  present  method  of  law-making,  and 
points  out  the  proper  remedy.  "  The  work 
is  intended/'  says  the  author,  "  to  explain 
the  uses  of  the  different  parts  of  the  machi- 
nery of  a  law,  and  to  exhibit  so  much  of 
the  principles  of  legislation  as  shall  entitle 
the  work  to  be  styled  The  Mechanics  of 
Law-making,  It  is  intended  for  the  use  of 
the  legislator  as  w^ll  as  for  the  professional 
law-maker." 

It  is  in  the  latter  view— in  its  usefulness 
to  the  legal  practitioner — that  we  shall 
principally  notice  the  work.  Mr.  Symonds 
states  his  plan  to  be  as  follows : — 

"  It  does  not,  in  the  usual  method  of 
treatises  of  this  nature,  begin  by  laying 
down  general  principles,  founded  on  arbi- 
trary analysis,  and  afterwards  proceed  to 
test  the  subject  by  them.  However  suitable 
such  a  method  may  be  in  other  cases,  in 
the  present  it  has  not  the  same  recommend- 
ations. It  would  want  the  advantage  of 
practicalness,  which  is  the  first  object  of 
the  undertaking.  It  has  been  thought  bet- 
ter not  to  proceed  from  the  author's  side  of 
the  matter,  but  at  the  other  end — the  read- 
er's; and,  by  carrying  him  through  the  same 
process  of  examination  which  the  author 
has  pursued,  to  unfold  the  necessity  as  well 
as  the  force  of  the  views  which  are  urged 
in  the  coiubc  of  the  following  observations. 
The  reader  is  supposed  to  have  before  him 
an  act  of  parliament — not  unlike  a  piece  of 
statuary,  whose  value  is  unknown  from 
being  encrusted  with  mud  and  other  foreign 
substances.  Tlie  first  step  is  to  remove, 
carefully,  this  incrustation,  until  the  figure 
shall  appear  in  all  its  naked  beauty."  *  ♦  * 

"  To  those  reformers  who  prefer  to  ad- 
vance slowly  and  with  caution,  the  plan  of 
proceeding  offers  a  mode  of  gradual  reform- 
ing. Nor  will  they  be  without  opportuni- 
ties. Few,  if  any  acts  of  parliament  offer 
no  room  for  fair  criticism.  To  other  men, 
"Who  would  cling  to  the  present  system,  and 
yet  would  introduce  all  improvements  com- 
patible with  it,  the  same  means  of  indulg- 
ing their  inclinations  are  afforded;  while 
to  the  more  comprehensive- minded,  and 
yet  more  practical  reformer,  who  would 
make  the  laws  as  briefs  as  dear^  and  as  sim- 1 


pie  as  laws  might  be  made,  this  book  wHl 

furnish  some  useful  helps. 

"  In  the  spirit  of  the  proveri>ial  saying, 
that  '  what  is  every  body's  business  is  no- 
body's,' it  may  be  asked,  of  whom  may  we 
expect  the  adoption  of  these  improvements  ? 
Every  member  of  the  legislature  is,  indeed, 
individually  responsible  for  all  the  absurdity 
and  nonsense  which  may  come  forth  as  the 
act  of  the  legislature,  without  question  or 
remonstrance  on  his  part ;  but  the  member 
who  is  the  author  of  the  measure  is,  in  an 
especial  manner,  responsible  to  his  own  re- 
putation for  suffering  himself  to  be  regarded 
as  the  reputed  author  of  such  results.  To 
the  government,  however,  there  is  most 
reason  to  look — for  nearly  two- thirds  of  the 
acts  of  a  session  are  introduced  under  its 
auspices.  It  has,  moreover,  the  assistance 
of  legal  agents,  and  the  means  of  purchas- 
ing the  services  of  competent  ones:  but 
individual  members  may,  by  their  example 
and  assistance,  induce  the  government  to 
adopt  a  better  plan ;  and  then  its  example 
would,  in  time,  lead  the  legislature  to  the 
general  adoption  of  the  same  improvement." 

The  work  commences  with  a  description 
of  "  The  Art  of  Reading  an  Act  of  Pkriia- 
ment  as  at  present  written ;"  and  doubtless 
to  read  and  understand  many  of  our  statutes, 
requires  the  exercise  of  no  small  share  of 
skill  and  experience.  The  author  investi- 
gates the  structure  of  an  act  with  consider- 
able acumen,  criticising,  in  succession,  its 
separate  words,  phrases,  clauses,  and  the 
act  generally.  He  then  proceeds  to  "  The 
Art  of  Making  a  Law ;"  in  which  he  treats 
of  its  form  and  constituent  parts ;  the  ge- 
neral character  of  a  law ;  its  more  common 
constituent  provisions ;  and  the  character- 
istics of  the  leading  divisions  of  the  law. 

As  a  specimen  of  this  part  of  the  work, 
we  may  extract  the  following,  on  tlie  title 
and  preamble  of  an  act : — 

"  The  title  is  not  always  reganled  as  a  part 
of  the  act.  Yet  in  cases  of  emergency,  where 
the  doubt  as  to  the  constraction  cannot  be 
determined  by  any  other  means,  it  has  been 
held  that  recourse  may  be  had  to  it  for  assist- 
anee,  as  to  the  title  of  a  book.  It  is  not  safe, 
therefore,  to  pay  no  regard  to  it,  especi^ly  as 
it  may  be  made  very  serviceable  in  simplifying 
the  body  of  the  law. 

"The  first  care  here  should  he  that  the  Utte 
e5q)re88  the  whole  scope  of  the  act.  This  fe  a 
test  of  its  unity.  If  the  statute  be  one  of  Chat 
class  which  mav  be  regarded  rather  as  appea- 
dajres  or  codicils  to  former  statutes  than  inde- 
pendent  laws, — such  as  the  amending  and  the 
explaining  statutes,  it  should  be  so  expressed 
in  the  title,  which  should  be  confined  to  the 
points  to  be  amended  or  explained ;  and  in 
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fbe  bodv  of  the  statute  there  should  be  no  new 
matter  having  no  relation  to  that  which  is  the 
subject  of  amendment.  If  also  the  act  be  tem- 
porary, that  should  be  expressed  in  the  title." 

"  lo  simplify  the  title  it  might  be  better  to 
separate  these  particulars — to  state,  first  the 
object,  then  its  local  application,  and  finally 
its  temporary  duration.'' 

'^  Montesquieu  says,  in  his  excellent  work 
on  the  spirit  of  laws,  that  when  a  legulator 
condescends  to  gi?e  a  reason  for  his  law,  it 
should  be  worthy  of  its  msgesty.  There  are 
few  preambles  of  this  character.  They  are 
genendly  defective  in  two  points  :  wholeness 
and  truth.  The  true  reason  is  not  always  given ; 
and,  if  it  be  true,  it  is  seldom  the  whole  one. 
Preambles  ought  never,  indeed,  to  be  made, 
except  on  great  occasions ;  when  not  only  the 
law,  but  its  policy  is  to  be  changed : — ^it  is  ab- 
surd to  usher  in  every  small  change  by  a 
pompous,  formal  mode  of  reasoning.  It  is 
enough  that  the  legislature  enacts  :  as  it  may 
be  presumed  that  the  le^slature,  if  fairly  repre- 
sentative of  the  people,  was  duly  informed  of 
sufficient  reasons.  But  when  great  constitu- 
tional changes  are  to  be  made,  or  the  policy  of 
anv  branch  of  the  law  is  to  be  changed,  it  is 
bentting  both  the  dignity  of  the  occasion  and 
the  importance  of  the  subject  matter  to  state 
explicitly,  fully,  and  truly  the  principle  of  the 
change.  The  appeal  to  reason  on  such  high 
matters  becomes  a  sanction  in  behalf  of  the 
law :  it  bespeaks  behalf  to  what  appears  to  be 
founded  not  on  the  success  of  party,  or  interest 
conflicts,  but  on  the  higher  principles  of  jus- 
tice." 

The  author  then  discusses  the  body  of  an 
enactment,  its  provisoes,  exceptions,  and 
schedules,  and  proposes  that  each  act 
should  be  preceded  by  an  analysis,  and  fol- 
lowed by  an  index.  The  leacHng  divisions 
of  the  law  he  considers  under  the  heads  of 
1,  Constitutional  Laws;  2,  Official  Laws; 
3,  Municipal  or  Police  Laws ;  4,  Civil  Law ; 
and  5,  Criminal  Law.  All  these  subjects 
are  severally  treated  of ;  and  from  the  dis- 
quisition  on  the  improvement  of  the  civil 
branch  of  the  law,  we  extract  the  follow- 
ing:— 

"  The  objection  to  the  predominance  of  the 
lawyers^  is  not  so  great  here.  Hiis  branch  of 
the  law  is  necessuily  so  bound  up  with  the 
abstruseness  of  the  real  property  law,  resulting 
from  its  or^n  in  the  bygone  feudal  system, 
and  the  ancient  fictioncraft  of  our  old  judica- 
ture^ that  none  but  lawyers  could  satisfactorily 
grapple  with  it.  At  all  events,  to  them  must 
be  entrusted  the  work  of  preparing  the  way  ; 
for  the  rule,  that  the  general  tone  and  true 
spirit  of  the  law  must  be  borne  in  mind  in  every 
single  enactment,  applies  here  with  especial 
force,  it  requires  the  greatest  caution,  to 
prevent  a  new  enactment,  becoming  a  mere 
isolated  law,  separated  from  the  general  system 
of  jurisprudence,  or  worse,  clashing  with  it. 

*'  But  be  the  merit  of  these  laws  what  it  may. 


it  is  incumbent  on  all  legislators  to  understand 
them  {  and,  if  they  do  not,  they  may  fairly 
presume  that  the  body  of  the  people  will  be 
in  no  better  condition. 

'<  This  is  not  difficult,  if  a  little  of  the  formali- 
ty of  the  law  be  got  rid  of.  An  example  of 
this  sort  is  given  in  the  case  of  the  act  ror  the 
apportionment  of  rents,  annuities,  and  other 
periodical  payments,  of  last  session. 

**  The  state  of  the  laws  as  tu  assurances  of  all 
kinds,  and  the  want  of  a  general  registration, 
with  the  diversities  in  the  jurisdiction  of  the 
Courts,  and  the  various  natures  of  property 
which  is  called  real,  under  different  tenures, 
and  the  various  sorts  of  personal  propertv,  with 
the  manifold  characters  which  the  holaers  of 
it  may  have,  render  the  task  of  reform,  in  this 
direction,  more  complicated  than  it  might  be, 
if  it  were  proceeded  in,  in  an  orderly  manner, 
and  the  proceeding  begun  at  the  right  end. 

"  Mucli,  however,  of  the  complication  may  be 
removed  bv  a  good  glossary  of  terms,  connected 
with  this  aepartment ;  the  selection  of  words, 
which  shall  nave  a  generic  character ; — shew- 
ing what  they  include,  and  what  they  do  not. 

"  In  the  act  of  last  session,  amending  the  law 
relating  to  the  escheat  and  forfeiture  of  trust 
property,  to  which  we  have  already  referred, 
an  illustration  may  be  found. 

"  The  law  relates  *  to  all  property  c^>ab]e, 
under  the  existing  law,  of  being  escheated  or 
forfeited  by  reason  of  the  trustee  or  mortgagee 
dying  without  an  heir,  or  bemg  convicted  of 
some  crime.'  It  might  be  supposed  that  the 
description  quoted,  which  is  not  in  the  act« 
would  have  been  sufficient ;  but  that  is  not  so. 
In  an  over  elaborate  construction  clause,  which 
expliuns  more  than  arises  under  the  act '  Land,^ 
is  construed  to  refer  to '  any  manor,  messuage, 
tenement,  hereditament,  or  real  property,  whe- 
ther freehold,  customary,  copyhold,  or  any 
tenure  whatever;'  *  Chattels'  —  to  •  personal 
property  of  every  description,  capable  of  being 
transferred  or  aisposed  of  otherwise  than  in 
books  kept  by  any  company  or  society,  or  to 
any  share  thereof,  or  interest  therein;' '  Stock' 
— '  to  any  fund,  annuity,  or  security,  transfer^ 
able  in  books  kept  by  any  company  or  society 
established,  or  to  be  established ;  or  to  any 
money  payable  for  the  discharf^e  or  redemption 
thereof,  or  to  any  share  or  interest  therein.' 
And  then  in  the  body  of  the  act, '  lands,  chat- 
tels and  stock'  are  used  over  and  over  agtun  to 
represent  the  aggregate  of  these. 

' '  This  is  but  an  instance.  It  would  be  worth 
while  to  inquire  whether  this  might  not  be 
obviated.  Gather  together  all  the  varieties  of 
property  of  which  we  have  knowledge.  Let 
them  be  classed  according  to  their  nature. 
Gather  together  all  the  characters  of  persons 
by  which  such  property  may  be  held,  and  ar- 
range them,  llie  task  is  a  limited  one — and 
not  only  limited,  but  more  or  less  done  in  law 
books.  Find  the  largest  term  that  will  include 
every  genus  and  8[)ecies  of  person  and  proper- 
ty : — and  then,  strictly  use  these  terms  where 
they  are  intended  to  apply : — if  to  all  kinds, 
the  largest  term ;  if  to  a  specie^,  its  appropri- 
ate term ;  if  to  one  or  more  individuals  of  a 
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species,  then  their  individual  names ;  hot  snrelv 
there  ahould  be  an  end  of  marshalling,  rank 
and  file,  all  the  sorts  of  things  that  may  be.  as 
field-marahuls,  generals,  lieutenant-generals, 
colonels,  lieutenant-colonels,  minors,  captains, 
lieutenants,  ensigns,  comets,  Serjeants,  cor- 
porals, privates,  and  all  other  persons,  of  wluit- 
ever  rank  or  degree.  Such  a  plan  might  do 
once  in  a  way,  but  to  repeat  it  in  every  clause, 
and,  sometimes,  in  every  sentence  of  a  clause, 
until  one  almost  grows  giddy  with  the  going 
round  and  round  with  the  same  set  of  people, 
— there  is  nothing  like  unto  it,  but  the  troop- 
ing of  soldiers  at  the  theatres;  thev  march 
right  and  left,  hither  and  thither,  ancf  then  all 
round,  before  they  stand  still,  or  make  their 
^vay  out :  but,  however  dramatically  well  done, 
it  is  always  ridiculous ;  and  so  are  most  of  our 
acts  of  parliament,  for  the  same  reason." 

Mr.  Symonds  next  enters  on  the  classi- 
fication and  consolidation  of  the  statutes, 
which  we  shall  examine  at  another  oppor- 
tunity, in  connexion  with  the  Report  of  the 
CommisaionerB,  which  has  appeared  since 
the  author's  work,  and  been  published  as 
an  Appendix  to  the  Legal  Observer. 
-  The  next  important  part  of  the  author's 
book,  is  that  which  he  terms  "  Institutional 
Reforms  connected  with  Law-making," 
namely,  the  preparation  of  a  law,  the 
making  a  law,  the  promulgating  the  law, 
the  enforcing  it,  the  superintendence  of  its 
operation,  and  the  amending  it.  We  think 
there  are  many  very  valuable  suggestions 
contained  in  this  part  of  the  work,  to  which 
we  shall  take  an  early  opportunity  of  ad- 
verting. 

The  practical  conclusion  of  the  author's 
labours  is,  that  there  should  be  a  proper  es- 
tablishment of  agents  for  perfecting  the 
law,  and  superintending  its  operations.  The 
author  has  illustrated  his  views  by  analyz- 
ing several  recent  statutes,  and  given  criti- 
cal notices  from  the  acts  of  the  two  last 
aessions  of  parliament.  He  also  suggests  a 
statute  of  directions  and  constructions, 
which  should  guide  the  legislator  in  framing 
the  law,  as  well  as  the  judge  in  construing 
it.  To  all  this  is  added  a  glossary  of  pro- 
scribed words  and  phrases.  We  can 
strongly  recommend  the  book,  as  well  wor- 
thy of  attention  by  all  who  are  engaged  in 
the  making  or  altering  Laws. 


CHANGES  MADB  IN  THB  LAW 
DURING  THE  LAST  SESSION  OF 
PARLIAMENT. 

No.  IV. 

THB  MUNICIPAL  COllFORATIOir  ACT. 

5  &  6  W.  4,  c.  76. 
(jConcluded/rom  p.  471.) 

THE  MAGISTRATES,  RBCOROBR,  AND  ADMINIS- 
TRATION OF  JUSTICE. 

The  King  may  issue  his  commission  for  cer- 
tain persons  to  act  as  justices  in  any  borouxbs 
in  schedule  A.  aud  certain  boroughs  in  sche- 
dule B.  (s.  98) ;  and  the  council  may  make 
bye-laws,  on  which  the  crown  may  appoint 
salaried  justices  (s.  99) ;  and  the  council  is 
thereupon  to  proride  a  fitting  police  office  (s. 
100)  The  justices  need  not  be  qualified  by 
estate  (s.  101). 

Ilie  justices  are  to  appoint  a  clerk,  who 
shall  not  be  clerk  of  the  peace,  or  an  alder- 
man or  councillor,  nor  be  concerned  in  the 
prosecution  of  ofienders  committed  by  the  bo- 
rough justices  (s.  102).  His  Majesty  may 
grant  a  separate  court  of  quarter  sessions,  ana 
appoint  a  recorder,  in  certain  boroughs  ^s« 
103). 

The  recorder  is  to  be  a  justice  of  die  peace 
for  the  borough ;  but  not  a  member  of  parlia- 
ment for  the  borough,  alderman,  councillor, 
cir  police  magistrate ;  but  he  may  be  a  revising 
barrister  under  2  W.  4,  c.  46  (s.  103). 

The  recorder  and  justices  are  to  make  de- 
claration before  acting  (s.  104). 

The  sessions  of  the  peace  are  to  he  held  for  ike 
borough,  of  which  the  recorder  is  to  be  the  sole 
judge.  The  recorderis  nctto  make  or  levy  coun- 
ty rate,  or  grant  licenses  (s.  1 05).  The  mayor, 
in  the  absence  of  the  recorder  and  depufy 
recorder,  may  open  and  adjourn  the  court 
(s.  106).  The  capital  jurismctions,  and  ail 
other  criminal  junsdictious  in  boroughs,  other 
than  are  specified  in  this  act,  are  abolished 
(s.  107).  The  chartered  admiralty  jurisdic- 
tions are  abolished  (s.  108).  Certain  excep- 
tions in  38  G.  3,  c.  52,  are  repealed.  Berwick- 
upon-Tweed  is  to  be  a  county  of  a  town  (s. 
109). 

Offenders  committed  to  borough  sessions, 
whose  jurisdiction  is  taken  away,  are  to  be 
tried  in  the  adjoining  county  (s.  1 10). 

The  county  iustices  are  to  have  jurisdiction 
in  all  boroughs  which  have  not  a  separate 
court  of  quarter  sessions  of  the  peace  under 
this  act (s.  111). 

Certain  boroughs  are  not  to  be  assessed  to 
county  rates  (s.  112).  \ 

The  boroughs  are  to  pay  the  expences  of 
prosecutions  at  the  assizes  (s.  113). 

The  treasurers  of  counties  are  to  keep  an 
account  of  expences  of  prosecution  of  offend- 
ers sent  by  such  boroughs  for  trial  at  the 
assizes,  and  make  order  on  them  for  payment 
thereof.  In  case  of  difference  respecting  such 
account,  the  same  to  be  referred  to  arbitration, 
as  provided  in  5  G.  4,  c.  85  (s.  114). 

The  council  may  contract  for  committing 
prisoners  to  the  gaol  of  another  b<»oitgfa>'& 
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BoiBclent  (s.  115).  The  council  of  certain 
IrarooghB  are  to  ha?e  the  same  powers  under 
the  acts  4  G.  4,  c.  64,  and  5  G.  4,  c.  S5,  as 
justices  of  the  peace  have  at  their  sessions  in 
counties  (s.  116).  Boroughs  are  to  pay  a 
proportion  of  the  other  county  expenditure 
(8.  117). 

The  borough  courts  of  record  are  to  be 
holden  as  heretofore,  but  in  certain  cases  with 
extended  juriBdiction  (s.  118). 

The  council  are  to  appoint  a  registrar  and 
other  necessary  officers  of  the  court  (s.  119). 
Existing  suits  are  not  to  abate  by  reason  of  the 
change  of  jurisdiction  (s.  120). 

£very  person,  being  a  burgess  of  any  borough 
wherein  there  shall  be  a  separate  court  of  ses- 
sions of  the  peace,  or  a  court  of  record  for  the 
trial  of  civil  actions,  (unless  he  shall  be  exempt 
or  disqualified  otherwise  than  in  respect  of  pro- 
perty from  serving  on  juries  by  virtue  ot  an 
act  passed  in  the  sixth  year  of  the  reign  of 
King  George  the  Fourth,  intituled  "  An  Act 
for  consolidating  and  amending  the  Laws  rela- 
tive to  Jurors  and  Juries"),  shall  be  qualified 
and  liable  to  serve  on  grand  juries  in  such  bo- 
rough, and  also  upon  juries  for  the  trial  of  all 
issues  joined  in  any  court  of  quarter  sessions 
of  the  peace,  and  in  any  court  of  record  for 
the  trial  of  civil  actions  triable  within  the 
borough  of  which  such  person  shall  be  a 
burgess ;  and  the  cleric  of  the  peace  of  every 
such  borough  shall  ^ve  public  notice  of  the 
time  and  place  of  holding  every  such  quarter 
•essions  of  the  peace,  ten  days  at  least  before 
the  holding  thereof,  and  shall,  seven  days  at 
the  least  l^fore  the  holding  thereof,  cause  to 
be  summoned  a  sufficient  number  of  persons, 
being  qualified  and  liable  as  aforesud,  to  serve 
aa  grand  jurors  at  such  sessions ;  and  the  clerk 
of  the  peace  and  registrar  of  the  court  of  re- 
cord respectively  shall  also  cause  to  be  sum* 
moned  not  less  than  thirty-six  nor  more  than 
sixty  persons  so  qualified  and  liable  as  aforesaid 
to  serve  as  jurors  at  every  such  sessions,  and  at 
the  holding  of  every  such  court  of  record  for 
the  trial  of  causes,  in  case  there  shall  be  any 
cause  then  to  be  tried;  and  such  summons 
shall  be  made  by  showing  to  the  person  to  be 
summoned,  or  in  case  he  shall  be  absent  from 
the  usual  place  of  his  abode  by  leaving  with 
some  person  therein  inhabiting,  notice  under 
the  hand  of  such  clerk  of  the  peace  or  registrar 
respectively  containing  the  substance  of  such 
summons ;  and  such  clerk  of  the  peace  shall 
make  out  a  list  of  the  names  of  such  persons  so 
summoned  as  grand  jurors,  and  the  clerk  of 
the  peace  and  registrar  respectively  shall  also 
make  out  a  panel  of  such  persons  so  summon- 
ed other  than  grand  jurors,  and  such  list  and 
panel  shall  respectively  contain  therein  the 
<dirtstian  names  and  surnames,  places  of  abode, 
and  descriptions  of  the  several  persons  therein 
named ;  and  if  any  person,  having  been  duly 
summoned  to  attend  on  any  jury,  shall  not  at- 
tend in  pursuance  of  such  summons,  or,  being 
thrice  called,  shall  not  answer  to  his  name,  or 
after  his  appearance  wilfully  withdraw  himself 
from  the  presence  of  the  Court,  the  Court  shall 


default  (unless some  reasonable  excuse  shall  be 
proved  to  the  satisfaction  of  the  Court)  as  the 
court  shall  think  meet ;  and  if  any  person  on 
whom  such  fine  shall  be  imposed  shall  refuse 
to  pay  the  same  to  the  person  who  shall  be  au- 
thorized by  the  court  to  receive  the  same,  it 
shall  be  lawful  for  the  court,  then  or  at  its 
next  sitting,  by  order  of  the  court,  signed  by 
the  clerk  of  the  peace  or  registrar  respectively, 
to  cause  to  be  levied,  by  distress  and  sale  of  the 
goods  of  the  person  on  whom  such  fine  shall 
have  been  imposed,  every  such  fine,  and  the 
reasonable  charges  of  such  distress  and  sale ; 
and  every  fine  so  received  shall  be  paid  to  the 
treasurer  of  the  borough,  to  be  by  him  carried 
to  the  account  of  the  borough  fund  herein-be- 
fore  mentioned :  provided  nevertheless,  that  no 
person  shall  be  summoned  to  serve  as  a  juror 
at  such  sessions  or  court  of  record  oftener  than 
once  in  one  year  (s.  121). 

The  members  of  the  council  are  exempt  from 
serving  on  juries ;  burgesses  of  boroughs  which 
have  quarter  sessions  exempt  from  juries  of 
county  quarter  sessions  (s.  122). 

All  chartered  exemptions  from  serving  on 
juri&i  are  abolished  (s.  123). 

llie  fees  payable  to  the  clerk  of  the  peace, 
clerk  to  the  magistrates,  and  registrar  and  offi- 
cers of  the  court  of  record  are  regulated  by 
s.  124. 

The  table  of  fees  is  to  be  hung  up  (s.  125). 

The  prosecution  of  every  offence  punishable 
upon  summary  conviction,  shall  be  commenced 
within  three  calendar  months  after  the  commii- 
sion  of  the  offence,  and  shall  be  prosecuted  as 
mentioned  in  s.  127.  Power  is  given  to  any 
justice  of  the  peace  to  summon  witnesses,  under 
penalty  for  disobedience  of  summons ;  and  no 
witness  or  justice  is  to  be  incompetent  on  the 
ground  of  rateability  (s.  128).  The  payment  of 
penalties  is  to  be  enforced  by  summary  convic- 
tion, and  may  be  levied  by  distress,  or  the 
offender  may  be  imprisoned  (s.  129).  The 
form  of  conviction  is  given  in  s.  130.  The  ap- 
peal against  convictions  under  this  act  is  regu- 
lated by  s.  131.  No  certiorari  lies  against  any 
such  conviction,  and  no  defects  of  form  shall 
ever  invalidate  any  proceeding  under  it  (s.  132). 
All  actions  for  any  thing  done  in  pursuance  of  this 
act  shall  be  laid  in  the  county  where  the  fact  was 
committed,  and  shall  be  commenced  six  months 
after  .the  fact  committed,  and  notice  in  writ- 
ing of  such  action  shall  be  given  to  the  de- 
fendant one  calendar  month  before  the  com- 
mencement of  the  action ;  and  in  any  such  ac- 
tion the  general  issue  may  be  pleaded,  and 
tender  of  amends  may  be  made,  and  if  the 
defendant  shall  recover,  he  shall  have  fidl  costs 
(B.  133). 

CONSTABLES  AND  LIGHTING. 

A  watch  committee  is  to  be  appointed,  to 
consist  of  the  mayor  and  councilmen;  such  com- 
mittee to  appoint  constables  for  the  borough. 
Constable  to  be  for  the  county,  &c.  as  well  as 
borough  (s.  76).  The  watch  committee  is  to 
make  regulations  for  the  management  of  the 
constables  (s.  77). 

Power  is  given  to  constables  to  apprehend 
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492 


CAoMges  in  the  Law. 


tending  at  the  watcli-hoiiset  in  the  nicrht  may 
take  bail  by  recognizance  from  persons  brooght 
before  them  for  petty  misdemeanors,  such  re- 
cognizance to  be  conditioned  for  the  appear- 
ance of  the  parties  before  a  magistrate.  In 
default  of  appearance  recognizance  to  be  for- 
feited. Time  of  hearing  may  be  postponed 
<«.  79). 

Penalties  on  constables  for  neglect  of  duty 
(i.  80).  Penalty  for  assaults  on  constables  (s. 
81).  Regulation  and  payment  of  expences. 
fiewards  for  activity,  &c.  (s.  82).  Magistrates 
are  to  appoint  annually  a  certsdn  number  of 
persons  to  act  as  special  constables  (s.  83). 

On  notice  of  appointment  of  constables,  the 

S resent  provisions  in  local  acts  as  to  watching, 
Lc.  tocease.  Watch-box  es,  arms,  &c.  to  be  given 
up  for  the  use  of  constables  appointed  under 
this  act.  Penalty  for  not  gi?ing  them  up  (s. 
84). 

Provbo  as  to  rates  in  arrear,  and  as  to  debts 
(i.  85).  Watch  committee  to  transmit  a  report 
quarterly  to  the  secretary  of  state,  and  also  a 
copy  of  their  rules,  &c.  (s.  86).  Power  for 
council  to  order  parts  of  a  borough  not  within 
a  local  act  as  to  lighting,  to  be  included  in  such 
act.  Proviso  as  to  amount  of  rate  for  lightiug 
(■.  87). 

Council  may  assume  the  powers  of  inspectors 
under  3  and  4  W.  4,  c.  90,  for  lighting  any 
part  of  the  borough  not  within  a  local  act  for 
fighting  the  same  (s.  88).  Act  not  to  interfere 
with  the  regulations  for  the  government,  &c.  of 
dock-yards,  arsenals,  &c.  (s.  89). 

BOROUGH  FUND  AND  ACCOUNTS. 

After  the  election  of  a  treasurer,  the  rents 
and  dividends  of  all  real  and  personal  property 
belonging  to  the  corporate  body,  and  all  fines 
and  penalties,  are  to  be  paid  to  such  treasurer, 
to  the  account  of  a  fund,  called  ''  the  Borough 
Fund,*' and  subject  to  the  payment  of  all  debts; 
the  recorder,  town  clerk,  treasurer,  and  other 
officers,  and  all  election  and  other  expenses,  are 
to  be  pud  out  of  this  fund ;  and  the  surplus,  if 
any,  is  to  be  applied  for  the  public  benefit  of 
the  inhabitants  and  the  improvement  of  the 
borough.  And  if  the  liorough  fund  be  defi- 
cient, the  council  is  to  order  a  rate  in  addition 
to  the  fund,  to  make  up  the  deficiency ;  and 
ikt  necessary  powers  are  given  to  it  /or  that 
purpose  (ss.  92.  s.  126.) 

The  accounts  of  the  receipts  and  disburse- 
ments of  the  borough  are  to  be  kept  bt  the  trea- 
surer, and  shall  be  open  to  the  inspection  of  the 
aldermen  or  councillors,  and  shall,  every  March 
and  September,  be  submitted  with  the  vouchers 
to  the  auditors,  and  to  such  member  as  the  mayor 
shall  appoint,  and,  if  the  accounts  be  correct, 
the  auditors  shall  sign  them ;  and  every  Sep- 
tember the  treasurer  shall  give  a  printed  ab- 
stract of  such  accounts  so  audited,  a  copy 
whereof  shall  be  open  to  the  inspection  of  the 
rate-payers  (s.  93.) 

CHARITABLE  TRUSTEES. 

When  any  body  corporate  now  existing,  or 
one  or  more  of  its  members  in  his  or  their  cor- 
porate capacity,  now  stand  seised  or  posnessed 


of  an^  real  or  personal  estate,  in  whole  or  in 
part  in  trust  for  charitable  purposes,  the  estate, 
interest,  and  powers  of  such  corporate  body  or 
its  members  shall  continue  in  them  until  the 
1st  day  of  August,  1836,  or  until  Parliament 
shall  otherwise  order,  and  shall  then  cease ;  and 
any  vacancy  among  such  charitable  trustees, 
may  be  fiUeid  up  on  petition  to  the  Lord  Chan- 
cellor ;  and  if  Parliament  shall  not  otherwise 
direct,  on  or  before  the  1st  day  of  August, 
1836,  the  Lord  Chancellor  may  make  such  or- 
ders as  he  shall  see  fit  for  the  administration  of 
such  trust  estates  (s.  710 

THE  FREEMEN. 

In  manv  of  the  cities  and  towns  affected  by 
this  act,  tne  citizens  and  freemen,  and  their 
kindred  and  apprentices,  have  enjoyed  certain 
rights  of  property  and  other  privileges,  or 
certain  exemptions.  These  are  reserved  them 
by  the  act,  as  fully  and  effectually,  and  for  such 
time,  and  in  buch  manner  as  they,  by  any  sta- 
tute, charter,  bye-law,  or  custom  in  force  at 
the  time  of  passing  the  act,  could  have  enjoyed 
the  same  if  the  act  nad  not  passed ;  but  the  total 
amount  to  be  divided  among  these  persons  is 
not  to  exceed  the  surplus  ^ich  shall  remain 
after  the  discharge  of  the  lawful  boroudi 
charges,  which  were  chargeable  on  the  5th  <uiy 
of  June  on  it,  are  satified;  nor  shall  the  exemp- 
tions extend  to  any  tolls  or  dues  levied  whoUv 
or  in  part  by  any  corporate  body,  except  sucn 
persons  were  exempted,  or  had  a  right  to  be 
exempted,  from  the  payment  thereof,  on  the 
5th  ot  June  last,  by  any  statute,  charter,  or 
bye-law  in  force  on  the  5th  of  June  last.  In 
order,  however,  to  entitle  the  freemen  to  the 
privileges  thus  reserved,  thev  must  pay  all  fees 
and  fines  due  to  the  borough  fund,  and  fulfil 
every  condition  precedent  to  their  being  entitled 
to  their  rights  (s.  2).  But  it  is  enacted,  that  no 
person,  from  and  after  the  passing  of  this  act, 
shall  be  elected  a  burgess  or  freeman  of  any 
borough  by  gift  or  purchase  (s.  3). 

The  right  of  voting  in  the  electit}n  of  meni' 
hers  of  Parliament,  which  was  reserved  to  the 
freemen  by  the  Reform  Act  (2  Wil.  4,  c.  45), 
is  also  reserved  to  them  by  tlds  act  (s.  4). 

The  town-clerk  of  every  borough,  on  or  be- 
fore the  1st  day  of  December,  is  to  make  out 
a  list  to  be  called  '*  the  FVeeman's  Roll,"  of  all 
persons  who  at  the  passing  of  the  act  shall  hare 
been  admitted  a  freeman,  or  who  shall  after- 
wards have  been  admitted,  as  provided  by 
the  act  (s.  5). 

BOUNDARIES. 

The  boundaries  of  the  boroughs  named  in 
the  1st  section  of  the  schedules  A.  and  B.  are 
to  be  the  same  as  those  settled  by  the  2  and  3 
Wil.  4,  c.  64.  The  boundaries  of  the  boroughs 
named  in  the  2d  section  of  these  schedules, 
shall  remain  the  same  as  now,  until  altered  by 
Parliament  (s.  7)  •  Every  place  included  within 
the  bounds  of  a  borough  is  to  be  part  of  such 
borough ;  and  the  parts  cut  off  from  the  bo- 
rough are  to  be  declared  part  of  the  adjoining 
county  (s.  B). 
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.  adVowsons. 

When  a  body  corporate  in  such  capacity,  and 
not  as  a  charitable  trustee,  is  seised  of  any  ad- 
voivsoa  or  right  of  nomination,  the  same  may 
be  aold,  as  the  ecclesiastical  commissioners  may 
direct,  and  the  proceeds  are  to  be  paid  to  the 
treasurer  of  the  borouf^h,  and  shall  be  invested 
by  him  in  government  securities  for  the  use  of 
the  body  corporate,  and  the  annual  interest 
carried  to  the  borough  fund ;  and  any  vacancy 
arising  before  sale  is  to  be  supplied  by  the 
bishop  of  the  diocese  (s.  139). 

MI8CELLAMEOU8  MATTERS. 

All  acts,  charters,  and  customs  inconsistent 
with  the  provisions  of  the  act  are  repealed  (ss.  1, 
38,  107,  and  123).  All  exclusive  rights  of 
trading  within  cities  and  boroughs  as  being 
free  oi  any  company  and  the  like,  are  abo« 
lished  (8. 14). 

Wherever  an  oath  is  required  by  this  act,  an 
affirmation  may  be  made  cs.  21). 

The  expenses  of  the  overseers  in  earring 
the  act  into  effect,  are  to  be  defrayed  out  of 
the  borough  fund  (s.  24). 

The  junsdiction  of  the  Cinque  Ports  is  pre- 
served (8. 134  and  135). 

like  act  is  not  to  afifect  the  letters  patent 
founding  a  grammar  school  at  Louth  (s.  136). 

The  rights  of  the  universities  of  Oxford  and 
Cambridge  are  saved  (s.  137). 

The  jurisdiction  over  precincts  of  cathedrals, 
and  the  righte  of  the  university  of  Durham,  are 
saved  (s.  138). 

The  periods  connected  with  the  first  regis- 
tration and  election  under  the  act,  uiar  be  de- 
ferred by  order  in  council  (s.  140).  This  has 
been  done  accordingly.  See  posi.  Order  in 
Council. 

The  king  u  empowered  to  grant  charters  of 
incorporation,  if  the  inhabitants  of  anj^town 
or  borough  not  incorporated  shall  petition  for 
the  same  (s.  141). 

For  the  interpretation  of  the  act,  see  1. 142. 
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milU  Caurt. 

TRUST.  —  PARENT     AND     CHILD.  —  MAINTE- 
NANCE. 

The  Court f  in  allowing'  a  mm /or  the  mainte- 
nance  and  education  of  an  in/ant  out  o/  a 

ftind  left  to  her  independent  of  her  parents, 
hat  no  Jurisdiction  to  separate  the  infant 

from  the  parent,  on  the  ground  of  the  lat- 
ter's  embarrassed  circumstancet,  and  in  the 
absence  of  all  misconduct. 

This  was  a  petition  on  the  part  of  a  female 
ward  of  the  Court,  praying  that  it  miffht  be 
referred  back  to  the  Master  to  review  his  re- 
port. That  report  was  made  in  an  order  of 
reference  to  inquire  whether  her  father  was  of 
ability  to  maintain  her ;  and,  if  not,  what  would 
be  a  proper  allowance  for  her  maintenance 
and  education.   The  Master  found  that  the 


father  was  not  of  ability  suitably  to  maintain 
iier,  and  that  if  she  were  sent  as  a  parlour 
boarder  to  an  establishment  for  young  ladies, 
which  he  named,  the  sum  of  480/.  womd  be  a 
proper  allowance  out  of  her  fortune  for  her 
maintenance  and  education,  200/.  out  of  that 
sum  to  be  allowed  to  the  father  if  the  young 
lady  passed  her  vacations  with  him ;  but  if  she 
should  not  be  placed  at  the  establishment 
mentioned,  or  some  similar  respectable  esta- 
blishment, then  the  Master  was  of  opinion 
that  no  regular  or  certain  allowance  should  be 
made  out  of  her  fortune  for  her  maintenance 
and  education,  but  that  the  trustees  ought, 
from  time  to  time,  to  be  permitted  to  use  their 
discretion  as  to  the  sums  to  be  pud  out  of  Uie 
trust-money  in  respect  of  maintenance  and 
education,  until  some  satisfoctory  scheme  for 
that  purpose  should  be  proposed  and  settled. 

Mr.  Pemberton  and  Mr.  Bickersteth,  in  sup. 
port  of  the  petition— The  Master,  in  making 
the  rq>ort  compltdned  of,  had  exceeded  the 
authority  given  to  him  by  the  Court,  which 
was  merely  to  find  whether  the  father  was  of 
ability  to  maintam  his  child,  and  if  not,  what 
would  be  a  proper  allowance  to  be  made  out 
of  her  fortune  for  her  maintenance  and  edu- 
cation. The  Master,  instead  of  confining  him- 
self  to  those  objects  of  inquiry,  had  taken  upon 
himself  to  exercise  a  jurisoiction  which  the 
Court  itself  never  exercised,  except  under 
circumstances  of  the  most  urgent  necessity. 
There  were  but  three  cases  where  the  Court 
would  interfere  to  separate  a  father  from  his 
child— first,  when  the  party  from  whom  the 
child  derived  its  fortune  required  that  the  fa- 
ther should  not  superintend  its  education,  and 
the  father  had  acquiesced  in  that  condition  of 
the  gift ;  secondly,  where  the  father  had  been 
ffuilty  of  cruelty  towards  his  child  ;  and  third- 
ly, where  the  moral  conduct  of  the  father  was 
such  as  to  render  the  interposition  of  the  Court 
necessary.  In  this  case  noticing  whatever  of 
misconduct  could  be  imputed  to  the  father^ 
who  was  a  respectable  clergyman  ;  and  the 
only  pretence  for  the  Master's  report  was,  that 
the  father  had  fallen  into  embarrassments,  and 
that  the  profits  of  his  living  had  been  seques. 
tered  for  the  payment  of  his  debts.  There 
was  eridence  to  shew  that  the  state  of  the 
young  lady's  health  rendered  it  improper  that 
she  shoula  be  sent  to  a  boarding-school,  and  she 
herself,  who  was  now  between  \^  and  17  years 
of  age,  was  desirous  to  remain  under  the  pro- 
tection of  her  father. 

Sir  C.  fFetherell  and  Mr.  Spence,  for  the 
trustees,  argued  that  no  just  exception  could, 
under  the  circumstances,  be  taken  to  the  Mas- 
ter's report.  The  only  object  of  the  trustees 
was,  to  have  the  money  allowed  for  the  infant's 
maintenance  and  education  properly  applied ; 
and  that  object  would  be  defeated  if'^the  father 
of  the  petitioner,  under  embarrassed  cu-cum- 
stances,  were  to  be  allowed  to  have  the  dispo- 
sition of  the  fund  which  had  been  found  by 
the  Master  to  be  a  proper  allowance,  upon 
condition  only  that  the  young  lady  should  be 
I  sent  to  an  establishment  where  her  education 
might  be  attended  to. 
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The  Ma^er  o/ihe  RolU.^Jt  ig  dear  that  the 
Master  had  done  what  the  Cdurt  had  not  au- 
thomed  him  to  do,  and  that  he  had  made  a  re. 
port  upon  which  it  was  impossible  for  the 
Court  10  act.    The  daughter  was  living  with 
ber  father,  and  there  was  nothing  whatever 
before  the  Court  to  authorize  it  to  interfere 
between  the  father  and  hi«  child.    The  Master 
thmkmg  it  advisable  that  the  daughter  should 
be  put  to  a  school,  had  approved  of  a  scheme 
for  lh;r  raamtenance  and  education,  which  ne- 
yer  could  take  effect  so  long  as  the  father 
insisted  that  the  child  should  remain  with  him, 
tor  the  Court  had  no  power  whatever  under  the 
existiM:  circumstances  to  put  her  to  school. 
Ibe  Master  had  made  no  report  as  to  what 
would  be  a  proper  allowance  if  the  daughter 
were  not  put  to  school,  and  there  must  there- 
fore  be  a  reference  back  to  him  to  review  his 
report.    No  case  had  been  attempted  to  be 
made  here  which  would  justify  the  Court  in 
separating  the  child  from  the  father.    In  no 
case,  when  a  father  came  to  that  Court  for  the 
purpose  of  having  an  allowance  made  out  of 
bis  child's  fortune  for  the  purposes  of  its  main- 
tenance  and  education,  on  the  ground  of  his 
not  being  himself  of  abUity,  had  the  Court 
anv  junsdiction  to  separate  the  child  from  the 
father,  m  the  absence  of  any  acts  to  shew  the 
propriety  of  such  separation.    If  the  father 
applied  the  money  allowed  for  the  mainte- 
Hwice  and  education  of  his  child  to  the  pay- 
nicnt  of  his  debts,  or  any  purposes  of  his  own, 
the  Court  would  take  special  care,  without 
going  the  length  of  separating  the  child  from 
the  parent,  that  what  he  took  only  on  the 
trusts  and  conditions  imposed  upon  him  by 
the  Court,  should  not  be  applied  to  other  nur- 
poses.  *^ 

^<f'^«*fl^v.  fFiUon,  at  the  Rolls,  July  27, 


original  f auk  mil  be  held  to  he  that  of  the 
plaintiff,  and  the  defendant  will  be  entiHed 
(0  the  cotts  ofihe  day, 

A  rule  nisi  had  been  obtained  for  enlarging 
a  peremptory  undertaking,  against  which  cause 
was  now  shewn.  It  appeared,  that  judgment 
as  in  a  case  of  nonsuit  had  been  obtained,  and 
the  rule  discharged,  on  the  plaintiff's  giving  a 
peremptory  undertaking  to  try  on  a  particular 
day.  A  number  of  causes  which  stood  in  the 
list  before  the  present  on  the  day  appointed 
were  unexpectedly  deferred,  and  on  the  plain- 
tiff being  called  on  to  try,  his  witnesses  were 
not  in  attendance,  although  his  counsel  were. 
The  defendant's  witnesses  and  his  attorney 
were  present,  but  his  counsel  was  absent  j  and 
as  the  plwntiff  refused  to  withdraw  his  record, 
the  cause  was  erased  from  the  list.  The  plain- 
tiff subsequently  obtained  the  rule  for  enlarg- 
ing the  undertaking  without  paying  the  cost* 
if  the  day;  but  to  this  latter  proposition  the 


ftteB'rf  Sencf)  ^racttce  Cnurt. 

WRIT  OP  HAH.  CORP.  AD  TB ST.— DEPENDANT 
CHARGED  WITH  PELONY.— RDLB  NISI. 

^  rule  for  a  writ  of  habeas  corpus  ad,  test,  for 

bringing  up  a  defendant  in  custody,  on  a 

crminal  charge,  must  be  nisi  in  the  first 

instance. 

An  application  was  made  for  a  writ  of  habeas 

corpus  ad  testificandum,  to  bring  up  the  body 

of  the  defendant  from  custody  on  a  charge  of 

felony,  to  give  evidence  before  an  election 

committee.    A  case  ivas  alluded  to  as  a  prece- 

if  °*  ?''  ^^^  application  ;  and  it  was  submitted 

that  the  only  question  for  the  Court  was,  whe- 

Uier  or  not  the  rule  should  be  granted  nisi  at 

The  Court  said  the  rule  could  not  be  abso- 
lute  at  first,  but  granted  a  rule  nisi. 
j^«''^'««c<>r<iingly.— /?i?jrv.P*/^r/« 


PERSMPTORY    UNDERTAKING    TO    TRY. PAR- 
TIES UNPREPARED.— COSTS  OP  THE  DAY. 

(fa  plaintiff  shall  give  a  peremptory  under- 
taking to  try  at  a  particular  sittings,  and 
neither  party  ehall  then  be  prepared,  the 


defendant  objected.  It  was  now '^contended, 
that  the  plaintiff  having  undertaken  to  try  on 
a  specific  day,  it  was  his  duty  to  be  ready, 
however  unprepared  the  defendant  might  be, 
to  go  to  trial. 

In  support  of  the  rule,  it  was  submitted, 
that  the  cause  having  been  struck  out,  both 
parties  must  be  considered  to  be  equally  in 
fault,  and  the  plaintiff  could  not  therefore  be 
called  upon  to  pay  the  costs.  The  ^aiatiff 
having  gone  to  the  sittings  to  try,  no  doubt 
could  exist  of  his  intention  to  proceed,  and  he 
was  therefore  still  entitled  to  try  the  cause  ; 
and  the  only  question  to  be  decided  was,  upon 
what  terms  he  might  be  permitted  to  do  so. 

fhe  Court  was  of  opinion  that  the  pluntiff 
was  clearly  entitled  to  try,  as  his  appearance 
at  the  sittings  shewed  it  was  his  intention  to 
fulfil  his  undertaking.    A  rule  ought  to  be 
laid  dowja,  excluding  the  consideration  of  all 
minute  particulars  of  blame  to  be  attached  to 
either  party,  and  upon  this  principle  the  de- 
fendant was  entitled  to  his  costs.    Because, 
supposing  that  the  defendant  had  been  pre- 
pared  to  go  on,  while  the  pluntiff  was  not 
ready,  the  latter  would  then  have  withdrawn 
his  record,  or  would  have  obtained  a  delay  on 
proper  terms.    But  the  defendant  being  also 
unprepared,  the  plaintiff  contended  that  they 
were  equally  to  blame,  and  he  could  not  there- 
fore be  caUed  upon  to  pay  the  costs.    TTie 
plaintiff  not  having  fulfilled  his  undertaking, 
was  clearly  liable  for  the  costs  of  the  day. 
The  rule  must  therefore  be  made  absolute, 
uppn  payment  of  the  costo  of  the  day  and  of 
the  present  application. 

Rule  accordingly.— iS<MW»  v.  Swabey,  T.  T. 
1835.    K.  B.  P.  C. 


ACTION  POR  COSTS  OP  ATTORNEY. — NONSUIT. 
— DELIVERY  OP  DOCUMENTS.  —  SUVMAJIY 
JURISDICTION. 

The  Court  will  not  order  the  delivery  ofcer^ 
tain  documents  in  the  possession  of  an  at* 
torney,  upon  a  motion,  after  an  action 
brought  by  the  latter  for  costs  in  the  cause 
in  wiUch  the  papers  came  into  his  posse$^ 
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mn,  that!  have  been  sueeettfuUy  resitted. 
On  the  ground  thai  he  wat  noi  employed* 

This  was  a  motion  for  a  rule  to  shew  cause 
\ihy  an  attorney  should  not  deliver  up  certain 
documents  and  papers  which  had  come  into 
his  possession,  under  the  following  circum- 
stances : — It  appeared,  that  Mrs.  Maxwell,  the 
applicant .  had  had  some  business  transacted  in 
the  othce  of  the  attorney,  and  she  demanded 
that  his  bill  of  costs  should  be  taxed.  At  the 
appointment  before  the  master  the  attorney 
was  not  present,  and  she  in  consequence  re- 
fused to  go  on  with  the  taxation.  The  attor- 
ney  subsequently  brought  his  action  for  the 
amount  of  ihe  bill  of  costs,  but  was  nonsuited, 
on  the  ground  that  tht  business  had  not  been 
done  by  him,  but  by  his  clerk.  The  docu- 
ments alluded  to  had  been  handed  over  to  him 
in  the  course  of  the  busine>s,  and  it  was  to  re- 
cover these  that  the  present  application  was 
made. 

The  Court  thought,  that  after  treating  the 
attorney  in  a  light  as  not  employed  by  the 
applicant,  she  could  not  now  turn  round  and 
contend  that  he  was  so  employed,  and  by  that 
means  summar'ily  obtain  the  papers. 

Rule  refused. — Ex  parte  Majnoell,  T.  T. 
1835.    K.B.P.  C. 


INTBRPLBADER  ACT.  —  CAUSE  REFERRED  TO 
THE  MASTER. — SRBRIPP. — COSTS  OF  POS- 
SESSION. 

A  cause  having  been  referred  to  the  mutter^ 
and  the  sheriff  keeping  possession  of  the 
prttperty  in  dispute  by  consent  of  the 
parties,  he  will  btf  entitled  to  his  costs  ofter 
applying  to  the  Court. 

This  was  a  sheriff's  interpleader  rule.  The 
goods  in  dispute  were  of  the  value  of  40/.,  and 
the  case  had  been  referred  to  the  master,  for 
the  purpose  of  ascertaining  who  was  the  pro- 

5er  owner  of  them,  at  the  suggestion  of  the 
udge.  No  report  had  yet  been  made  by  the 
roaster,  and  the  sheriff  had  been  in  possession 
according  to  the  direetions  given  by  the  parties. 

The  sheriff  now  applied  for  his  costs  of 
keepin jT  possession ;  and  it  was  submitted,  that 
he  was  entitled  to  them  until  the  master  made 
his  report,  as,  but  for  the  directions  of  the 
parties,  he  should  have  proceeded  to  sell  the 
goods. 

The  Court  directed  that  the  sheriff  should 
have  his  costs  for  keeping  possession  after  a 
week,  provided  the  master  did  not  previously 
make  his  report. 

Rule  accordingly. — Underden  v.  Burgess, 
T.T.  1835.    K.B.P.  C. 


E7SCTMEKT.— LONDON  CAUSE.^ERYICE  OP 
DECLARATION.  —  SIGNING  JUDGMENT.  — 
TERM  FOR  ENTRY  OF  APPEARANCE  SUF- 
FERED TO  PASS. 

ne  Court  mil  not  allow  judgment  to  he 
signed  in  a  subsequent  term  against  a 
casual  ejector  in  a  London  cause,  where 
ihe  term  has  been  suffered  to  pass  in  which 


the  appearance  was  required  to  be  entered, 
and  before  which  the  service  was  effected, 
such  practice  applying  only  to  country 
causes. 

This  was  a  motion  for  judgment  against  a 
casual  ejector.  It  appeared,  that  the  declara- 
tion was  served  in  Hilary  term,  and  by  the 
notice  at  its  fooc  an  appearance  was  required 
to  be  entered  in  Easter  term.  The  whole  of 
that  term,  however,  was  suffered  to  pass  with- 
out any  application  against  the  casual  ejector 
being  made.  But  it  was  contended,  that  there 
could  be  no  objection  to  the  motion  being 
now  made,  as  only  one  term  had  elapsed  since 
the  service.  Cases  were  cited  where  such  a 
course  had  been  permitted,  in  which,  how- 
ever, it  did  not  appear  whether  the  cause  was 
a  London  or  a  country  cause.  The  present 
came  under  the  former  denomination. 

The  Court  said,  that  notwithstanding  the 
cases  alluded  to  were  not  expressly  pointed 
out  as  country  causes,  yet  they  must  be  held 
to  be  such,  as  the  practice  allowed  in  them 
only  applied  to  country  causes.  The  rule 
could  not  be  granted. 

Rule  refused  — Doe  d.  Greaves  v.  Roe,  T.  T. 
1835.    K.B.P.C. 


ATTORNEY  AND  CLIENT. — ^AGRBEMENT.-^BILX* 
OF  COSTS. — CHARTER  PARTY. 

The  Court  held  that  an  agreement  alleged  to 
be  made  between  the  attorney  and  his 
client,  that  the  former  should  receive  one- 
half  of  the  amount  recovered  in  an  action, 
was  no  answer  to  an  application  to  taa  his 
bill  of  costs. 

A  rule  nisi  had  been  obtained  under  the 
following  circumstauces,  to  which  cause  was 
now  shewn.  It  appeared  from  the  affidavits, 
that  in  consequence  of  some  information  given 
by  an  attorney  to  the  applicants,  that  a  certain 
person  had  in  his  possession  a  sum  of  money 
to  which  they  were  entitled ;  it  was  agreed, 
that  he  should  commence  a  suit  for  the  recovery 
of  the  money,  and  that,  in  the  event  of  success, 
he  should  receive  one-half  the  amount 
recovered.  A  writ  was  accordingly  sued  out 
in  the  name  of  Mr.  Hasell,  the  executor  of  the 
will  under  which  the  money  was  claimed,  and 
a  sum  of  88/.  Mras  eventually  recovered  by 
the  proceedings  taken  thereon.  Application 
was  then  made  to  the  attorney  for  the  pro- 
ceeds of  the  action,  and  for  his  bill  of  costs ; 
hut  he  refused  to  give  up  more  than  44/.,  the 
moiety  of  the  amount  recovered.  This  rule 
was  then  applied  for,  which  called  upon  him  to 
shew  cause  why  he  refused  to  give  an  account 
of  all  monies  received  by  him  in  the  cause,  and 
why  he  should  not  deliver  a  bill  of  costs  to  be 
taxed  by  the  master  in  the  case  of  Hasell,  exc' 
cutor,  V.  fFelch,  which  was  the  title  of  the 
cause.  Cause  was  shewn  against  the  rule,  and 
it  was  urged,  that  the  attorney  could  not  be 
considered  as  the  attorney  of  the  applicants,  for 
the  action  was  not  brought  in  their  name,  but 
in  that  of  Mr.  Hasell,  who  must  be  regarded 
as  the  client,  and  to  whom  alone  the  attorney 
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was  answerable.  Although  the  conduct  of  the 
attorney,  as  shewn  in  the  affidavits,  might  not 
he  exactly  regular,  yet  it  was  unjust,  that  now, 
after  having  succeeaed  in  the  cause,  he  should 
be  deprived  of  the  advantages,  which  it  was 
agreed  by  the  parties  he  should  enjoy. 

in  support  of  the  rule  it  was  suggested, 
that  the  Court  could  not  tolerate  such  conduct 
as  that  of  the  attorney.  Such  an  agricement 
as  that  shewn  by  the  affidavits  could  not  be 
bitting  on  the  client,  nor  on  the  master  in 
taxing  the  costs.  A  case  was  cited,  where  it 
was  held  that  an  agreement,  as  to  amount 
of  costs,  was  not  binding  on  the  master  in 
taxation. 

The  Court  said,  that  there  were  two  points 
for  consideration ;  first,  whether  the  applicants 
were  the  clients  of  the  attorney ;  and,  second- 
ly, whether  as  such,  and  as  an  officer  of  the 
Court,  he  could  not  be  compelled  to  give  an 
account  of  all  monies  received  into  his  liands. 
The  first  point,  although  unexplained,  appear- 
ed to  be  clear  enough,  as  it  was  essential 
merely  to  use  Mr.  HaaelPs  name  in  bringing 
the  action  for  the  benefit  of  the  applicants. 
With  regard  to  the  second  point,  the  defence 
urged  was,  that  an  agreement  existed.  That 
agreement,  however,  was  not  proved;  and  if 
it  had  been,  it  was  of  such  a  description  as 
could  not  be  countenanced  by  the  Court. 
Jt  was  unnecessary,  however,  to  inquire  more 
fully  into  this  second  point,  after  the  decision 
on  the  first  ,*  and  the  rule  must,  in  consequence, 
be  made  absolute.  The  bill  must  go  before 
the  master  for  taxation,  who  would  obtain 
assistance  from  the  officers  of  the  Court  of 
Chancery  in  the  event  of  his  finding  that  any 
thing  had  been  done  in  equitv. 

Rule  absolute. — Fn  re  EltMbeth  Matters^ 
James  Masters,  and  George  Harris  Masters^ 
T.T.1836.    K.B.P.C. 


ANSWERS  TO  QUERIES. 


IPractio. 

PLBADING6,— ^UNIFORMITY  OF  PR0CB88  ACT, 

PP.  346—431. 

J.  S.  H.  says,  in  his  answer  to  this  query, 
that  in  practice  it  is  always  considered  that  a 
defendant  has  the  same  number  of  days  to  de- 
liver any  pleading  after  the  24th  of  October, 
as  he  had  left  to  plead  on  the  10th  of  August. 
Such  can  never  be  considered  the  case  by  Uiose 
who  have  read  the  General  Rules,  M.  T.  3  W. 
4 ;  for  it  is  provided  by  Rule  1,  sec.  12,  *'  that 
in  case  the  time  for  pleading  to  any  declara- 
tion, or  for  answering  any  pleadings,  shall  not 
have  expired  before  the  10th  day  of  August, 
the  party  called  upon  to  plead,  reply,  &c.  shall 
have  the  same  number  of  days  for  that  pur- 
pose, after  the  24th  of  October,  as  if  the  de- 
claration or  preceding  pleading  had  been  de- 
livered or  filed  on  the  24th  of  October."  By 
*'  preceding  pleading''  must  not  be  understood 


a  pleading  preceding  to  the  declaration,  for 
the  declaration  is  itself  the  first  step  in  the 
pleadings ;  but  it  means  any  pleading  subse- 
quent to  the  declaration,  but  j^receding  that 
which  the  plaintiff  or  defendant  is  called  upon 
to  answer.  J.  S.  H.  has  also  expressed  an 
opinion,  that  no  appearance  can  be  entered 
between  the  10th  August  and  24th  October; 
but  if  he  had  looked  to  the  1 1th  section  of  the 
Uniformity  of  Process  Act,  he  would  have  seen 
that  such  opinion  was  uncalled  for,  as  that 
section  distinctly  enacts  the  contrary. 

Gradu8« 


lords'  act. — ^ACTION  OF  DBBT.     P.  432. 

The  Act  48  Geo.  3,  c.  123,  s.  1,  is  so  clear, 
that  there  can  be  no  difficulty  in  the  absence  of 
any  authority  of  the  Courts,  in  determining^ 
that  1#.  damages  would  not  be  considered  to 
increase  the  amount  of  the  real  debt,  so  as  to 
prevent  the  operation  of  the  statute.  But  1#. 
damages  for  detention,  it  is  submitted,  is  only 
in  the  nature  of  costs,  and  does  not  in  fact  alter 
the  true  amount  of  the  debt  for  which  the 
plaintiff^s  judgment  must  be  entered  on  the  roUl 
It  is  quite  plidn,  however,  that  the  plaintifir 
has  not  thought  proper  to  tack  on  the  1#.  diu 
mages  to  his  debt,  in  computing  the  amount  to 
be  placed  in  the  ca,  sa, — It  will  not  be  fom>t» 
ten,  that  the  Lords'  Act  has  been  suspended,  so 
far  as  persons  petitioning  for  their  own  dis<- 
charge  are  concerned,  by  11  Geo.  4,  and  1 
W.  4,  c.  38.  and  2  and  3  W.  4,  c.  44.  s.  5. 
until  the  end  of  the  last  session  of  Parliament. 
It  had  l>etter  be  seen  whether  the  suspensioa 
has  been  continued  by  a  new  Act  of  Parlia- 
ment  during  the  last  Session.  N.  G. 
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The  First  Part  of  the  Commentaries  on  the 
New  Statutes,  containing  a  full  Digest  of  the 
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Diary,  for  1836,  will  be  published  before  Mi- 
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Feitiiiet,  et  BCKire  malam  est,  agitamus. 


HORAT. 


••THE  PRINCIPLES,  OF  LAW  RE- 
FORM." 

Wb  axe  always  willing  to  seek  in  any 
qoaitetr*  any  views  which  may  thiow  light 
on  the  great  object  which  we  have  before 
us, — the  improvement  of  the  theory  and 
practice  of  the  law.  We  have  turned  there- 
fore to  the  present  pamphlet,  which  has 
been  reprinted  from  a  Review,— which  is 
intended  to  be  a  periodical,  but  whose  num* 
bers,  nnless  they  very  greatly  improve,  we 
should  say,  are  destined  to  be  few;  and  we 
are  really  surprised  to  find  a  writer  who 
deals  out  his  opinions  with  the  most  self- 
satisfied  authority  80  totally  ignorant  of  all 
that  has  been  done  for  the  Reform  of  the 
Law  witlun  the  last  four  or  five  years.  It 
may  be,  that  this  article  was  written  many 
years  ago,  and,  rejected  by  others,  has  been 
now  raked  into  existence ;  but  if  it  be  taken 
as  applied  to  the  present  state  of  legisla- 
tion, tiie  writer  has  either  ignorantly  recom- 
mended many  alterations  which  have  been 
already  effected,  or  purposely  concealed  his 
knowledge  of  the  fact  that  they  have  been 
effected.  Let  it  not  be  supposed  that  these 
recommendations  have  any  novelty,  they 
are  made  in  the  shape  of  extracts  from  fri- 
miliar  souices^the  Armata  of  Lord  Erskine 
—the  article  of  Sir  SamuelRomiUy  on  Codi- 
fication, in  the  57thNo.oftheEdinbttrgh Re- 
view—the  Speech  ofLord  (thenMr.)Brough- 
am  in  the  House  of  Commons  on  the  7th  of 
February,  1828,— and  the  Second  Report  of 
the  Coounon  Law  Commissioners.  Without 
the  slightest  allusion  to  any  speech,  report, 
or  act»  made  since  these  opinions  have  been 
before  the  public,  the  writer  takes  occasion 
from  them  to  represent  the  existing  state  of 
the  law  as  wholly  deplorable.  Indeed,  these 
omissions,  and  the  closing  sentence  of  the 
article,  are  pretty  good  evidence  that  it  must 

•  "  The  Principles  of  Law  Reform."  From 
the  London  Review.    Simpkin  an*!  Marshall. 
NO.  ccxcvii. 


have  been  written  many  years  ago,  tdthough 
given  to  the  public  as  the  crack  views  on 
Law  Reform  at  the  present  moment. 

Speaking  of  a  Code,  the  writer  says, 
••  The  work  vrill  certainly  be  performed 
whenever  we  have  a  House  of  Commons 
which  truly  represents  the  people,  not  mmi" 
nalfy  08,  to  a  great  degree,  it  is  at  present, 
but  actually  and  in  truth" 

Now  this  sentence  could  hardly  have  been 
written  by  a  reformer,  of  a  Reformed  House 
of  Commons ;  and  we  believe  therefore  that 
the  preceding  pages  of  the  pamphlet  contain 
the  stale  suggestions  of  some  law  reformer 
of  1829.  This  perhaps  should  prevent  us 
firom  proceeding  any  further  in  their  exami* 
nation ;  but  as  the  Pamphlet  may  be  more 
circukted  than  the  Review,  we  shall  give 
two  or  three  further  specimens,  of  either  the 
ignorance  or  the  wilM  suppression  of  what 
has  been  really  done  in  the  matters  on 
which  the  author  discourses  so  confidently. 

The  first  great  thing  to  be  obtained,  ac- 
cording to  the  writer,  is  a  Code,  which  is 
simply  intended  to  express  the  law  better. 
••  When  we  speak  of  expressing  the  law 
better,  we  mean  nothing  else:  we  mean 
not  to  alter  the  law  a  tittle."  And  the  au- 
thor dwells  on  this  topic,  and  returns  to  it 
agun  and  again,  without  adverting  to  the 
fact  that  there  have  been  two  Reports  from 
CommissionerB  appmnted  for  this  purpose 
on  the  very  sulject ; — one  on  the  codifying 
the  Criminal  Law,  with  a  specimen  of  a 
Code,  and  the  other  more  recently,  on  the 
Consolidation  of  the  Statute  Law. 

The  writer  then  proceeds  to  another  part 
of  his  subject.  "  We  deem  it,"  he  says, "  of 
importance  to  give  an  idea  of  the  dreadful 
state  we  are  in  with  respect  to  Courts,  as 
matters  are  at  present  arranged  in  the  best 
governed  country  in  the  world."  He  then 
makes  a  long  extract  for  this  purpose  from 
Lord  (then  Mr.)  Brougham's  speech,  in 
1828,  which,  as  our  readers  well  know, 
was  delivered  before  the  issuing  of  the  Law 
2  I 
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Cornxmssions,  and  which^  however  well 
founded  in  fact  at  that  time,  is  quite  inappli* 
cable  to  the  present  day. 

Thus,  Mr.  Brougham  complained  that 
"  clients  and  their  attorneys  are  induced 
jiot  to  carry  causes  into  the  Court  of  Com- 
mon Pleas,  by  the  strict  monoply  that  exists 
in  the  advocates  of  that  Court."  The  mo- 
nopoly is  now  abolished.  Mr.  Brougham, 
speaking  of  the  Court  of  Exchequer,  said 
that  it  had  no  business,  and  that  suitors, 
"  seeing  the  business  done  in  so  many  dif- 
ferent ways,  came  to  the  conclusion  tiiat  it 
is  not  well  done  in  any."  Of  late,  the  Ex- 
chequer has  been  more  resorted  to  by  suit- 
ors than  any  other  Common  Law  Court. 
Mr.  Brougham  said,  that  the  King's  Bench 
was  overwhelmed  with  business.  It  is  now 
no  longer  so.  Mr.  Brougham  pointed  out 
at  great  length  the  defects  of  the  Privy 
Council :  they  have  since  been  remedied  by 
act  of  parliament,  constituting  the  Judicial 
Committee,  which  act  was  brought  in  by 
Mr.  Brougham  himself.  Yet  all  these 
charges  are  brought  forward  as  existing  in 
full  force  at  the  present  moment. 

In  the  same  way  the  writer,  wishing  to 
point  out  the  defects  of  the  present  system 
of  special  pleading,  makes  some  consider- 
able extracts  from  the  Second  Report  of 
the  Common  Law  Commissioners,  which 
very  remarks  were  the  ground  work  of  the 
alterations  in  pleading  which  have  been  ef- 
fected two  years  ago.  Indeed  throughout, 
the  author  could  not  have  shewn  more  com- 
plete ignorance  of  what  he  was  writing 
about,  had  he,  mentioning  existing  politi- 
cal grievances,  deplored  the  returns  for  Old 
Sarum,  or  the  barbarities  of  the  Slave 
Trade. 

We  might  continue  our  examination  of 
the  article;  buc  we  think  we  have  done 
enough  to  show  it  to  be  unworthy  of  at- 
tention. When  persons  talk  of  law  reform, 
they  should  know  what  has  already  been 
done.  Within  the  last  fqur  years,  the  most 
extensive  alterations  and  improvements  have 
been  made,  as  well  in  the  theory  as  the 
practice  of  the  law.  We  do  not  say  that 
we  are  to  pause  in  the  good  work ;  but  let 
us  at  least  comprehend  our  real  position. 
Let  us  understand  how  much  has  been  ef- 
fected— how  many  real  grievances  have 
been  redressed.  Do  not  let  us  blunder  on 
blindfolded,  shouting  for  what  we  have  al- 
ready, and  complaining  most  loudly  of  the 
maladies  which  have  been  effectually  cured. 


CHANGES  MADE  IN  THE  LAW 
DURING  THE  LAST  SESSION  OP 
PARLIAMENT. 

No.  V. 

THB  VOIDABLS  ICARRIAQS  ACT, 

5  &  6  W.  4,  c.  54. 

This  act  will  make  an  important  alter- 
ation in  the  situation  of  the  persons  affected 
by  it.  By  the  previous  law,  marriages  be- 
tween persons  within  the  prohibited  degrees 
of  affinity,  are  voidable  only  by  sentences  of 
the  Ecclesiastical  Courts,  pronounced  dur- 
ing the  life-time  of  both  the  parties.  By 
this  act  it  is  enacted,  that  idl  marriages 
which  shall  have  been  celebrated  before  liie 
passing  of  this  act  between  persons  bejn^ 
within  the  prohibited  degrees  of  affinity, 
shaU  not  hereafter  be  annnlled  for  that 
cause  by  any  sentence  of  the  Ecdesiswtical 
Court,  nnlesB  pronounced  in  a  suit  whidi 
shall  be  depending  at  the  time  of  the  pass- 
ing of  this  act :  provided  that  nothing  here- 
inbefore enacted  shall  affect  marriages  be- 
tween persons  being  witiun  the  prohibited 
degrees  of  consanguinity,  (s.  1.) 

But  henoeforwwd  all  such  marriages  wiB 
be  not  voidable  only,  but  positively  null  and 
void ;  it  being  enacted,  that  all  marriages 
whidi  shall  hereafter  be  oelebrated  between 
persons  within  the  prohibited  degrees  a£ 
consanguinity  or  affinity,  shall  be  abscdotdy 
null  and  void  to  all  intents  and  purposes 
whatsoever  (s.  2). 

Nothing  in  this  act,  however,  shall  be 
construed  to  extend  to  that  part  of  the 
United  Kingdom  called  Scotland  (8.3.) 

The  effect  of  this  act  is  to  le^tisMitiBs 
the  children  of  parents  who  are  within  the 
prohibited  degrees,  whose  marriage  was  so- 
lemnized before  the  passing  of  this  act  (31st 
of  August,  1 835) ;  but  it  will  bastardize  the 
issue  of  all  such  marriages,  solemnized  after 
that  time. 


MUNICIPAL  CORPORATION  ACT.— 
GOVERNMENT  CIRCULAR. 


Thb  following  letter,  dated  "  Whitehall,. 
October  1st,  1835,"  has  been  addressed  by 
Mr.  Phillips,  the  Under-Secretary  of  State,, 
to  the  Mayor  and  Sheriffs  of  Municipal 
Corporations. 

*'  I  have  already,  in  conformity  to  the  Erec- 
tions of  Lord  John  Russell,  transmitted  to  yam 
a  copy  of  the  Municipal  Corporation  Aet»  and 
of  the  Order  in  Council  of  the  llthof  Septsas. 


Munidjmi  CarparaiUm  Act. --Notices  of  New  Bookk. 
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bcr  (see  €mt&,  p.  406).  I  now  tnutsinit  a  copy 
of  the  Soppkoieiitaiy  Order  of  the  dOth  Sep- 
tember (tee  ffttle,  p.  473). 

"  I  vn  Ukeinae  directed  to  forward  to  yoaa 
copy  of  iBfttroctioas  which  have  been  addressed 
tfi  Qveneertf  firamed  upon  the  promioas  of  the 
wt. 

*'You  wiU  observe,  that  by  section  38,  the 
exiatin^r  mayor  and  members  of  the  council,  or 
governing  body*  are  to  go  out  of  office  after  the 
aeclaration  of  the  first  election  of  councillon) 
under  this  act. 

"You  will  likewise  observe,  that  where,  by 
•ay  statute,  charter,  bye-law,  or  custom,  any 
dection  is  to  take  plaice  between  the  time  at 
the  passing  of  the  act,  and  the  1st  dav  of  May 
next,  no  such  election  shall  take  place;  but 
ererj^  person  holding  office  at  the  time  of  the 
passing  of  this  act,  shall  continue  to  hold  such 
office  till  the  time  appointed  by  the  act  for  him 
to  go  out  of  office.  You  will  perceive  that,  by 
the  Order  in  Council  issued  in  pursuance  of  the 
]K>wer8  f^ftn  by  the  act,  some  of  the  days  men- 
tioned in  the  act  are  changed  to  other  days; 
but,  with  tlus  alteration,  the  mrections  contained 
m  the  act  are  to  be  strictly  obberved. 

*'  With  respect  to  any  vacancy  by  death, 
^ere,  by  any  statute  or  charter,  it  is  necessary 
to  proceed  to  a  new  election,  there  is  no  ex- 
press provision  in  the  act  which  would  make 
such  election  illegal,  and  the  governing  bodv 
of  the  corporation  wUl  take  that  course,  which 
the  urgency  of  the  case,  or  the  positive  direc- 
tions of  the  charter,  nuiy  seem  in  their  judg- 
ment to  require. 

"The  provision  in  section  30  of  the  act, 
that,  wherever  any  day  appointed  for  any  pur- 
pose shall  happen  on  a  ^uuday,  the  business 
shaU  be  done  on  the  Monday  following,  must 
be  construed  as  eouaUy  applicable  to  any  days 
anointed  by  the  Order  in  Council  of  the  1 1th 

**!  am  directed  to  request,  that  so  soon  as 
the  declaration  of  councillors  has  been  made, 
you  will  signiry  to  the  new  councillors,  that 
witiiin  five  ihiya  they  miiat  make  and  sign  the 
dedantioA  Hientioned  in  section  50.  You  will 
likewise  take  the  precaution  to  call  their  atten- 
tion to  seciwn  61,  whereby  the  fine  for  non- 
acoepunee  of  office  is  made  in  some  degree 
diseretionary  with  the  council. 

"  I  am  likewise  to  request,  that  in  case  your 
borough  is  in  schedule  A  of  the  act,  you  will 
make  it  known  publicly  to  the  new  council, 
that  any  recommendation  which  they  may  think 
fit  to  make  of  persons  qualified  to  be  intrusted 
by  his  Majesty  with  the  commission  of  the 
peace  for  the  borough  of  which  they  are  the 
governing  body,  will  have  its  due  weight  with 
the  advisers  of  the  crown." 


NOTICES  OP  NEW  BOOKS. 


The  Legal  Almanac,  Remembrancer,  and 
D'uuy,/or  1836,  being  BUeejftile  or  Leap 
Year:  oemtaimMg  a  Law  Calendar,  adapts 
edpeculiarfy/or  the  use  of  the  Profession ; 
inchding  the  Times  of  Legal  Proceedings^ 
Terms ^  Returns,  Sitting,  and  Sessions  ; 
Elections  and  Proceedings  under  the 
Reform,  Jury,  Corporation,  Vestry  and 
Highway  Acts,  4rc.;  Lists  of  the  Judges 
and  Ojfieers  of  all  the  Courts;  HoUdags 
ai  the  Law  Offices,  amd  Times  of  Attend- 
ance;  Magistrates  and  Conmissioners; 
Courts  of  Requests  Precedence  of  the 
Bar,  and  Barristers  called  in  1835,  with 
Dates  of  Call;  Plan  and  List  of  Members 
of  the  Incorporated  Law  Sodetg;  Pro- 
vincial  Law  Societies  ;  Recorders,  Towm 
Clerks,  Clerks  of  the  Peace,  Clerks  of 
Magistrates ;  and  Perpetual  Commission- 
ers; Colonial  Judges  and  Law  Officers s 
ad  Valorem  Stamps,  ^c:  with  a  Diary 
for  1836,  coafaiiiaii^  all  Useful  Intelli- 
gence for  each  Day  throughout  the  Year. 
London:  Richarda  and  Co. 

The  plan  of  the  laat  year's  Legal  Almanac 
has  been  somewhat  altered  and  extended. 
To  the  Calendar  and  lists  of  Judges, 
Officers,  Holidays,  Terms,  Sessions,  Magis- 
trates, &c.,  have  been  added  the  Lists  of 
Recorders,  Town  Clerks,  Clerks  of  the 
Peace,  Cleika  of  Magistrates,  and  other 
useful  information.  The  Diary  for  1836 
will  be  found  to  contain  all  useful  intelli- 
gence for  each  day  throughout  the  year, 
collected  from  the  seyeral  statutes  relating 
to  Legal  Proceedings — to  Elections  both 
for  Parliamentary  and  Municipal  Corpora- 
tions^to  Juries,  Vestries,  Highways,  &c., 
with  other  dates  important  in  practice. 

The  Regulations  of  the  Inns  of  Court, 
Lists  of  Counsel,  Circuits,  &c.,  have  not 
been  reprinted.  They  form  a  separate 
Publication  (price  2s.) ;  but  a  Table  of  the 
Precedence  of  the  Bar,  and  a  List  of  Barris* 
ters  called  in  1835,  with  the  dates  of  their 
call,  is  included  in  this  publication,  and  will 
be  added  to  the  separate  Lists  of  the  Bar. 
or  the  whole  may  be  bound  in  one  Volume, 

The  work  being  principally  designed  for 
the  office  of  the  Legal  Practitioner,  the 
Lists  of  Members  of  Parliament,  and  other 
information  usually  found  in  the  ordinary 
Pocket  Books,  have  not  been  inserted. 

The  following  are  the  Contents: 

Tea  Cai«xndar.— Thb  Superior  Courts: 
Chancery,  King's  Bench,  Common  Pleas,  Ex- 
chequer, Judicial  Committee  of  the  Privy 
Council,  AdmiraUv,  EcclesiaatiGal,  Bankrupt- 
cy, GcBtral  Crioguaal,  luMWent  I>ebtoii.-— 
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Patent  Office,  Record  OIBces,  Registries  of 
Deeds,  First  Fruits  Office,  Tenths  Office.Com- 
missioners  for  taking  Affidavits. — Holidays: 
Ohancery  Offices,  Cooomon  Law  Offices. — 
Terms  avd  Returns. — Law  Offices  and 
Times  of  Attendance:  Chancery,  King's 
Bench,  Cominon  Pleas,  Exchequer,  Admiralty 
and  Ecclesiastical/ Inferior  Courts,  Offices  con- 
nected with  the  Law,  Sheriffs'  Offices. — ^Trans- 
fer of  Stock  Days. — Post-Office  Re- 
G  u  L ATioNs .  — Quarter  Session s « — Local 
Courts  :  Durham,  Lancaster,  Manhalsea  and 
Palace,  Lord  Mayor's  Court,  Sheriffs'  Courts. 
— Maoistratbs  and  Law  Officers  of  the 
City  of  London.— Police  Magistrates 
and  Comuissioners. — Poor  Law  Commis- 
sioners.— Courts  of  Request. — Officers 
of  the  Houses  of  Parliament:  Lords, 
Commons. — Table  of  Precedence  of  the 
Bar. — King's  Counsel  and  Serjeants. — 
Barristers  called  in  ISSd.^McoRPORA- 
TBD  Law  Society. — Provincial  Law  So- 
cieties.— Recorders. — Town  Clerks. — 
Clerks  of  Peace. — Clerks  of  Magi- 
strates.— Perpetual  Commissioners. — 
Colonial  Judges  and  Law  Officers. — ^Ta- 
dLES  OF  Rates  of  Insurance,  &c. — Ad 
▼alorbm  Stamps— Diary  for  1836. 


LAW  OF  SET-OFF. 


freight. — DAMAGE  TO   CARGO. 

A  carffo  of  provisions  whs  shipped  in  Ireland 
on  board  the  Friendship,  consigned  to  Messrs. 
j4,  &  (yO.,  London,  and  the  captain  signed  the 
usual  bill  of  lading  to  deliver  them  in  good 
order  and  condition  (the  dangers  of  the  sea 
and  fire  excepted).  When  the  cargo  was 
delivered  in  London,  the  consignees  found  it 
had  received  considerable  damage,  and  the 
captain's  protest  (which  stated  the  damage  to 
have  arisen  from  the  seas)  being  by  no  means 
satisfactory  to  the  consignees,  who  had  no 
doubt  it  was  occasioned  by  bad  stowage,  they 
refused  to  pay  the  freight,  which  amounted  to 
about  260/.  The  captain,  who  was  a  part 
owner,  brought  an  action  for  the  freight ;  and 
the  consignees  wished,  if  possible,  to  set  off  the 
damage  against  it,  and  intended  to  have  the 
^  cargo  inspected  by  captains  in  the  trade,  and 
people  who  were  judges  of  the  article;  and 
then  to  sell,  by  public  auction,  in  order  to 
ascertain  the  damage,  which  they  supposed 
^ceeded  the  amount  of  the  freight. 

The  opinions  of  Mr.  Abbott  and  Mr.  George 
Wood  were  desired  on  the  question,  whether 
the  consignees  could  set  off  the  damage  the 
cargo  had  sustained,  and  pay  the  difference, 
if  any,  into  court ;  and  if  it  should  exceed  the 
amount  of  the  freight,  whether  they  could 
make  a  good  defence  to  the  action,  supposing 
the  damage  arose  from  improper  stowage ;  and 
to  advice  them  how  to  act  ? 

The  following  was  the  opinion  of  Mr. 
Abbott : 

"  I  think  Messrs.  A,  &  Co.  cannot  saftiy 
defend  the  action  brought  against  them  for 
freight^  either  as  to  the  whole  or  In  part,  by  i 


setting  off  or  deducting  the  damage  arisii^ 
from  improper  stowage,  but  must  bring  a  cross 
action  for  such  damage.  Debts  only  which 
may  be  ascertained  by  mere  computation,  and 
not  unliquidated  damages  which  reauired  to 
be  ascertained  by  a  lury,  fall  within  the 
statutes  of  set-off.  And  although  by  the  tenua. 
of  the  bill  of  lading,  the  master  engages  to 
deliver  the  goods  in  good  order  and  condition, 
yet  this  is  no  more  than  he  is  bound  to  do  in 
every  charter  party  or  contract,  where  these 
words  are  not  used.  And  in  the  case  of  Coie 
v.  Shaiiett,  1  Lev.  41,  it  was  detei  mined  that 
the  merchant  could  not  plead  in  bar  to  an 
action  for  fretfht,  that  the  i^oods  were  spoiled 
by  deviation  trom  the  destined  course  of  the 
voyage,  but  must  recover  compensation  for 
the  injury  sustained  by  a  cross  action." 
Mr.  Wood*s  opinion  was  as  follows  : 
"  I  apprehend  the  consignees,  under  the  sta- 
tutes  of  set-off,  cannot  set  off  the  damage  the 
carj^o  has  sustained  against  the  freight  for 
which  the  action  is  brought,  because  such 
damage  is  not  a  mutual  debt,  but  is  merely 
uncertain;  yet  I  conceive,  by  the  fnaritime 
laws  and  usages,  the  consignees  have  a  right 
to  deduct  such  damage  from  the  freight.  I 
think,  therefore,  it  would  be  advisal»le  to 
ascertain,  whether  the  damage  did  arise  from 
improper  stowage,  and  what  it  amounts  to  ; 
ana  if  less  than  tiie  freight,  to  pay  the  differ- 
ence into  court;  if  more,  not  to  pay  any 
thing;  and  to. plead  the  general  issue,  with  a 
special  plea  of  set  off.  It  may  be  adrisable,  at 
tne  same  time,  to  bring  an  action  a^nst  the 
captain  for  the  damage,  and  get  judgment 
therein,  if  possible,  as  soon  as  the  captain* 
should  he  succeed,  would  be  entitled  to 
judgment:  in  which  case  the  court,  on 
motion,  would  set  off  one  judgment  against  the 
other  pro  tanio," 

[Communicated  by  "  Aspino.'*} 


PROGRESS  OF  THE  LAW  SINCE  1660. 
No.  III. 


The  reports  and  records  of  the  Common 
Law  are  not  fullv  appreciated — they  are  mock 
under-valued— tbey  have  hitherto  wen  almost 
wholly  over-looked  both  by  the  potttical  eco* 
nomist  and  by  the  investigator  of  andent  man- 
ners. It  has  been  seen  that  great  light  is 
thrown  upon  English  bdstory  b^  the  statute 
hook :  and  the  records  of  the  Criminal  Law 
have  been  analysed  and  applied  in  the  elucida- 
tion of  questions  of  Jurisprudential  economy; 
and  from  such  analysis  many  useful  conclusions, 
as  to  the  state  of  crime  in  the  nation  and  the 
causes  of  it,  have  been  obtained.  But  the 
Common  Law  has  never,  as  far  as  1  am  aware, 
been  considered  in  a  statistical  point  of  view. 
A  little  attention  to  the  subject,  however,  will 
show  that  its  reports  and  records  form  one  of 
the  most  fertile  and  most  perfSect  sources  for 
discovering  the  private,  domestic,  social,  and 
economical  condition,  as  well  of  the  common 
and  middle  classes  as  of  the  higher  and  nobler 
ones*    Of  all  the  private  transactions  of  any 
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nidoiiy  an  atera^  lumber  are  foaml  to  be- 
come enbjects  ot  lid^tion :  by  analyzmfi^  the 
records  of  the  courts  of  Common  Law,  which 
still  exist,  we  should  obtain,  or  nearly  so,  this 
«?eFBge,  and  we  should  thus  be  able  to  discover 
the  general  nature  of  all  the  private  transac- 
tions of  the  country.  Thus,  to  give  an  instance 
of  a  general  nature :  in  early  times  we  uhould 
find  the  courts  of  law  chiefly  occupied  with 
questions  of  real  property;  from  whence  a 
conclusion  may  be  drawn,  that  the  proportion 
which  personal  property  bore  to  realty  was 
very  small;  a  conclusion  supported  by  other 
sources  of  information,  such  as  grants  to  the 
King  of  a  tax  of  the  eighth  part  of  all  move- 
ables. Later  records  show  the  increase  of 
persona]  property  by  the  increased  attention 
and  regard  it  demanded  of  the  courts;  and 
those  of  this  day  show  the  immense  value  of 
such  property.  Such  is  the  nature  of  one  of 
the  moat  general  conclusions^  as  to  the  nation 
at  large,  drawn  from  such  sources :  but  deUuls 
less  known  and  more  interesting,  but  of 
nearly  the  same  general  nature,  may  be  obtained 
by  a  closer  analysis. 

Thus  to  give  an  instance  from  modern 
cases,  which  will  be  obvious  to  all:  the 
dietaik  given  in  actions  for  breaches  of 
promise  of  marriage  would  discover  to  us 
(supposing  for  an  inntant  that  we  did  not  know 
it  trom  other  sources)  the  manner  of  making 
these  contracts  in  this  country  at  this  day.  llVe 
do  not  find  the  rite  of  purchase  to  exist  here, 
as  it  did  at  one  time  among  the  Romans, 
Greeks,  and  Hebrews;  nor  do  we  find  the 
suitor  bargaining  with  the  superior  lord  for  the 
marriage  of  the  ward,  or  the  ward  outbidding 
the  suitor  for  leave  to  marry  whom  she  likes; 
nor  do  we,  as  in  France  at  this  day,  leave  the 
matter  to  the  entire  arrangement  of  mutual 
friends  and  relations :  but  the  parties  are  found 
making  their  own  compacts  as  their  affections 
lead  them^  with  or  without  the  intervention  of 
friends  to  settle  pecuniary  matters.  We  have 
taken  this  subject  because  it  is  one  of  the  most 
familiar  and  obvious,  in  order  to  shew  that  the 
same  process  of  examination  is  applicable  to 
pa«t  times:  and  the  results  would  be  more 
interesting  and  instructive,  because  less  known. 
The  rektioBS  of  husband  and  wife  after  marri- 
age, and  those  of  parent  and  child,  master  and 
servants,  would  be  clearly  displayed  by  the 
details  of  actions  for  criminal  conversation,  on 
settlements,  by  or  against  the  parties  jointly  or 
not,  for  abduction,  battery,  &c.  &c.  And  to 
extend  the  examination  to  all  kinds  of  cases, 
would  not  only  disclose  all  the  domestic, 
social  and  commercial  relations  of  life,  but 
would  also  partly  shew  the  origin  ot  such 
relations,  and  the  gradual  changes  they  have 
undergone ;  for  of  ul  actions  brought,  though 
some  relate  to  old  established  usages,  those 
which  come  before  the  courts  for  this  decision 
chiefly  consist  of  such  as  are  governed  by  new 
or  undevekyped  laws.  Until  a  new  relation  or 
a  new  connexion  in  life,  or  a  new  species  of 
contract  or  commwdal  undertaking,  comes 
into  beings  no  question  relating  to  such  could 
be  brought  before  the  courts,  nor  is  it  Mkely 


that  such  would  be  matter  of  judiciaL4!on8ider- 
ation  until  they  had  become  generally  prevalent* 
and  as  there  is  no  reason  why  any  one  class  of 
cases  should  be  omitted  in  our  law  Reports 
more  than  another,  they,  from  the  year  books 
to  those  of  this  day,  furnish  an  index  to  the 
actual  state  of  society  in  this  countiy,  and  of 
its  gradual  advanbement,  besides  the  ample 
materials  they  afford  to  the  jurist  in  a  strictly 
le^ai  point  oi  view. 

The  principal  reports  immediately  after  the 
restoration  are  Levins  in  the  King's  Bench; 
Siderfin,  T.  Raymond,  and  Modern  Reports  i^ 
the  King's  Bench,  Common  Pleas,  and  Excher 

auer  conjointly;  Hardres  in  the  Exchequer 
lone;  and  the  Chancery  Reports  and  Cases  ii^ 
Chancery.  The  following  is  an  imperfect 
analysis  of  the  first  part  of  Levinz's  Ileport^ 
including  a  period  of  about  11  years,  from  12 
to  23  Car.  2.  There  are  there  reported  four 
hundred  and  eighteen  cases,  of  which  one 
hundred  and  twelve,  or  about  one-fourth^ 
relate  to  real  property,  corporeal  or  incorporeal, 
including  marriage  settiements:  eleven  casey 
are  on  questions  affecting  the  domestic  relation 
of  husband  and  nvife ;  seven,  that  of  parent, 
guardian,  and  child ;  five,  master  and  servant, 
including  apprentices;  thirteen,  relate  to 
bankrupt  law;  fourteen,  to  the  practice  of 
awards ;  ten,  to  criminal  law ;  sixteen,  to  sper 
cial  customs ;  twenty-one,  to  the  construction 
of  the  words  of  bon^,  contracts,  &c. ;  four,  to 
shipping ;  twenty-six,  to  the  law  of  executors ; 
thirty,  to  cases  of  libel  and  slander ;  one  hun.> 
dred  and  nineteen,  to  practice,  pleadings,  an(l 
the  law  of  evidence ;  and  the  remainder, 
constituting  about  one-tenth  part,  to  miscelhv- 
neous  questions. 

In  comparing  this  analysis  with  other  periods, 
we  find  more  than  three-fourths  of  the  cases  i|i 
the  year  hooka  concern  real  property;  from 
our  analysis  it  would  appear  that  (leaving  oi^t 
cases  of  practice)  about  one  third  of  the  cases 
requiring  judicial  argument  in  the  King's 
Bench  related  to  real  estate;  and  from  a 
cursory  inspection  of  Harrison  and  WoUaston's 
King's  Bench  Reports  for  Hilary  term  1835, 
it  would  seem  that  out  of  the  cases  there  re< 
ported,  (omitting  practice  and  pauper  settle- 
ment cases,)  not  one-eighth  are  as  to  realty. 
These  calcvdations  have  been  made  in  so  hasty 
a  manner  that  they  require  verification  before 
any  positive  conclusion  should  be  drawn  from 
them,  though  they  undoubtedly  suggest  many. 
From  the  cases  in  Levioz  on  the  subject,  it 
is  evident  that  the  condition  of  man  and  wife 
was  nearly  the.  same  in  those  days  as  in  these; 
and  indeed  in  this  country  there  never  existed 
any  very  great  difference  as  to  the  marriage 
state.  Among  the  Asiatic  nations,  women  have 
generally  been  regarded  as  mere  instruments 
of  mau's  luxury.  In  civilised  and  polite 
Athens,  and  indeed  in  the  Ionic  Greeks,  gene- 
rally, oriental  manners  extensively  prevailed, 
and  women  were  regarded  in  a  sensual  and 
inferior  light.  Young  wives  lived  secluded  in 
the  interior  of  the  house,  and,  even  when 
mothers,  they  were  usually  attended  to  t^e 
women's  narW  by  aged  women^  .  Among  tne. 
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Doric  Greeks,  tliere  eKleted  a  mach  mftter 
degree  of  equality.  AtRome,  by  the  iudgment 
or  caprice  of  the  husband,  sa/s  Gibbon,  the 
wife's  behaviour  was  apfMroyed,or  censured,  or 
chastised;  he  exercised  the  Jurisdiction  of  life 
and  death.  She  acquired  and  inherited  for 
the  sole  profit  of  her  lord ;  and  so  clearly  was 
woman  defined,  not  as  a  person,  bnt  as  a 
thing,  that  if  the  original  title  were  deficient, 
she  might  be  claimed,  like  other  moveaMes,  by 
the  use  and  occupation  of  an  entire  year.  Our 
Saxon  ancestors,  in  common  with  the  rest  of 
the  German  nations,  held  woman  in  higher 
esteem ;  and  although  the  feudal  system  threw 
its  restraints  over  the  sex,  vet  the  same  chivalric 


which  perhaps  may  be  drought  hj  tome  to  be 
rather  beside  the  question,  we  ehau  ptxweed  t» 
the  more  strictly  legal  details  of  eome  of  T 


During  the  Urtt  twentv-nine  years,  alter  the 
restoration,  viz.  until  tne  tiaie  of  Sir  JohA 
Holt,  in  1689,  there  were  no  less  than  nine 
new  Lord  Chief  Justices  in  the  King's  Bench  i 
which  only  allows  each*  on  an  average,  to  have 

5 resided  over  the  bench  about  three  years.  Sir 
ohn  Kelynge,  who  succeeded  Sir  R.  Hide^ 
was  Chief  Justice  for  six  years;  and  that 
eminent  judge,  Sir  Matthew  Hale,  who  lucv 
ceeded  him,  for  five  years.  This  extraordinary 
rapidity  in  the  succession  of  Chief  Justices  ^ 


spirit,  which  made  the  young  knight  consecrate  I  not  owing  to  political  causes,  although  Ilia 
his  arm  to  the  service  of  the  weaker  sex,  con- 1  judicial  commissions  were  at  that  time  only 
tributed  to  place  females  of  all  classes  in  a  dwanU  Aenephicfto,  hut  was  oaused  by  deaths 
dignified  and  respectable  rank .  M oreover,  the 
peculiarities  of  feudalism  little  restricted  the 
citizen  and  burger  classes;  and  as  eariy  as  the 
fifteenth  century,  we  find,  from  reported  cases, 
that  the  wife  liad  sufficient  independence  and 
authority,  in  the  eyes  of  the  world,  to  induce 
tradesmen  to  supply  her  with  provision  and 
necessaries  for  her  household,  without  her 
having  the  express  authority  of  her  husband : 
and  that  in  the  seventeenth  century,  she  stood 
in  that  respect  on  precisely  the  same  footing  as 
at  present,  is  evident  from  the  cases  alM>ve 
referred  to.  It  would  seem  too,  that  elope- 
ment, notwithstanding  the  greater  strictness 
of  morals  during  the  Commonwealth,  was  not 

considered  as  so  great  a  crime  as  to  forfeit  the 
assistance  of  all  honest  men,  for  we  find  credit 

given  to  a  woman  who  had  eloped,  against  the 

express  order  of  her  husband. 
In  the  cases  reported  or  referred  to  respeo* 

ting  infants,  we  see  an  erident  desire  to  stretch 

the  strict  letter  of  the  law  as  much  in  favor 

of  the  real  benefit  of  minors  as  possible,  so  as 

to  enable  them  to  bind  themselves  in  order  to 

obtain,  on  credit,  necessaries  suitable  to  their 

rank  and  fortune. 
In  perusing  the  analysis  before  ^ven,  the 

reader  must  nave  been  struck  with  the  large 

proportion  of  cases  of  slander;  and  one  is 

compelled  to  conclude,  either  that  a  greater 

degree  of  tenacity  or  sensitiveness,  as  to  cha- 
racter, existed  in  those  days,    or  else,  that 

people  were  more  inclined  to  defame  each 

other  than  in  previous  or  subsequent  periods. 

A  majority  of  those  cases  relate  to  imputations 

against  the  chastity  of  the  party ;  and  one  or 

two  of  them  are  accusations  of  sorcery  and 

witchcraf^T-a  species   of  defamation   which 

would  now  only  be  laughed  at,  but  Dvfiioh,  as 

late  as  the  eighteenth  century,  might  have  led 

to  serious  results. 
The  number  of  th6  questions  respecting 

awards  shews  how  common  the  practice  of 

referring  to  arbitration  was  in  those  days;  and 

the  cases  relating  to  bankruptcy  are  as  im- 
portant to  the  political  economist,  as  shewing 

the  state  of  credit,  as  to  the  lawyer.    Several 

of  the    miscellaneous   cases    are  actions  of 

aiftump$U,  and  one  or  two  turn  on  whether  for- 
bearance is  a  sufficient  consideration  for  a 

promise  to  pay.    After  these  {feneral  remarks. 


and  vohmtarv  resignations.  la  the  Coa 
Pleas,  the  change  Was  not  so  rapid,  aor  in 
Chancery.  Ana  the  celebrated  Sir  Harbottle 
Grimston  continuedp  nndtsturbcd.  Master  of 
the  Rolls  until  1689,  when  he  died  at  the  age 
of  82,  having  held  his  ofilee  about  tweaty- 
nine  years. 

In  May,  1665^  the  great  plague  of  Loadoa 
broke  out  with  riolence ,  ana  both  parliaflMsit 
and  the  courts  of  law  were  assembled  at 
Oxford.  In  Michaelmas  term,  one  judge  of 
each  court  came  the  first  day  to  Westastaeter, 
and  held  the  Bssoigas,  and  read  the  writ  far 
adioumment  to  Omrd ;  andbyprodamalaoii, 
all  judicial  hearings  in  equity  were  stared; 
and  at  Common  Law  there  were  no  triaia  by 
jury.  And  in  Hilary  term,  the  courts  were 
adjourned  from  OxfiMrd  to  Windsor,  and  from 
thence  to  Westminster  for  the  two  Isat  retansa* 
as  the  plague  had  decreased. 

The  questions  and  distinctions  as  to  privity 
of  contract,  and  privity  of  eastate,  are  very  iaa- 
portant,  and  an  acquaintance  with  then  is 
continually  called  for  in  practice.  Several  of 
such  cases  are  repotted  in  Levinz:  oae(Mrifer 
V.  Ctueiert,  in  HUanr  term,  16  &  16  Ou.  3.) 
appears  to  have  decioed  one  of  iudi  ouestioaa 
for  the  first  time.  An  action  of  debt  waa 
brought  for  rent  by  the  lessor  against  the 
administrator  of  the  lessee,  who  pleuled  thax 
he  had  assigned  the  term  before  the  rent 
became  due.  But  it  was  held  that  the  pnvHy 
of  contract  continued  between  the  lessor  mm 
the  administrator  of  the  lessee,  the  same  as 
between  the  lessor  and  leseee  himself;  baa  the 
heir  of  the  lessor  ooold  not  maintaia  debt 
against  the  executor  of  the  ksiee  after  asdftn- 
ment,  because  there  was  no  mrinty  of  coatmct, 
but  only  privity  of  eetate,  acsceoded  to  bba. 
1  Lev.  127.  A  case  of  a  umdm  aatuora 
{Cog'kiil  V.  FructoM)  occurred  in  Miehaahaai 
term,  2  W.  &  M.,  and  was  deekied  in  Hm 
same  way. 

Devises  of  land  and  real  property  to 
executors  to  sell  and  pay  llie  testator^ 
debts,  are  said  to  have  originated  from 
the  custom  mentioned  by  Littleton  <s.  169), 
of  devising  lands  to  be  sold  for  a  ocrtain 
sum,  to  disiritMrte  for  the  testator^  fouL  la 
Hie  case  of  Feitkam  t.  tsnmtMn  ^  Hmrltllm 
in  HUary  term,  18  &  19  Car.  2.  itwaa  laid  to 
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bav»  beeii*rQ8plv^»  Umt  if  a  mte  devised 
Uttdft  for  payment  of  bia  debts,  aad  appobted 
•n  exectttor.  ai|d  aUo  left  personal  estate,  that 
BO  part  of  the  personal  estate  ehould  go  towards 
paywent  of  the  debts,  because  hy  appoiatioir 
An  executor  the  testator's  intendon  appeared 
to  be  that  the  executor  should  have  the  goode, 
far  the  testator  bad  made  other  provision  for 
the  payment  of  his  debts.  But  if  a  man 
disposed  of  lands  for  the  payment  of  his  debu, 
and  then  died  intestate,  the  personal  estate 
should  be  chargeable  in  the  hands  of  the  ad- 
niinistrator,for  there  was  no  intention  apparent 
that  the  administrator  should  have  anything. 
1  Lev.  203.  In  some  of  the  early  cases,  ho%v. 
ever,  it  was  laid  down  that  express  words  were 
necessary  to  exempt  the  personal  estate  from 
payment  of  debts.  But  it  is  now  settled,  that 
the  personal  fund  will  be  exempted,  if  such  an 
intention  of  the  testator  can  be  collected  from 
a  sound  interpretation  put  upon  the  whole  will. 
Bo¥4i€  V.  BiundelU  I  Meriv.  230.  In  another 
case,  Dethhke  v.  Curavan,  Michaelmas  term, 
19  Gar.  2,  where  a  man  devised  his  lands  to 
his  executors  to  be  sold,  to  pay  debts,  on  a 
<)nestion  whether  the  money  produced  hy  the 
sale  was  asseu  atCommonLaw  in  the  executor's 
hands  to  make  them  chargeable  in  debt,  Jus- 
tice TVrMen  said,  that  he  had  known  it  to  be 
•4)ndged  that  they  were  assets  in  their  hands 
at  Common  Law  without  going  into  Chancery. 
I  Lev.  224.  But  it  may  now  be  considered  a 
settled  rule,  that  where  lands  are  devised  to 
executors  to  be  sold  for  the  payment  of  debts 
and  legacies,  the  money-arising  from  tlie  sale 
is  to  b«  considered  equitable,  anl  not  legal 
assets.  Ckjf  v.  fFiliijt,  1  B.  &  C.  364.  Barker 
V.  il/tfy,  9  B.  &  C.  489. 

The  foll6wing  cases  are  interesting,  as  dis* 
closing  the  state  of  manufactures  and  com- 
mesce,  and  the  restraints  and  monopolies 
allowed  in  those  davs.  In  Hilary  term,  a  case 
iFrtemamde  v.  Silk  TkrowMtet^i  Company) 
came  before  the  court  on  a  reference  by  the 
Privy  Council,  to  try  whether  a  by-law  owde 
by  the  Company  of  Silk  Throwsters^ — ^that 
none  of  the  company  should  have  more  than 
a  certain  number  of  spindles  in  a  week,  was  a 
good  by-Uw  or  not.  After  verdict  for  the 
|»laintin  on  a  trial  of  the  fact,  it  was  moved 
m  arrest  of  judgment,  that  this,  being  a  by- 
law in  restramt  of  trade,  and  founded  on  their 
charter  of  incorporation  with  power  to  make 
by-laws,  and  not  on  anv  other  custom,  was  a 
mottopolv,  and  void.  To  which  it  was  replied 
on  the  other  side,  and  resolved  by  all  the  Court, 
that  this  vvas  not  a  monopoly,  but  a  restraint  of 
a  monopoly,  that  none  should  engross  the 
whole  trade,  aad  to  provide  for  equality  in  the 
trade,  and  therefore  good.  1  Lev.  229.  This 
decision  shews  how  little  the  real  interests  of 
commeroe  were  understood  in  those  days; 
and  such  a  by4aw  would  not  for  one  instant 
lie  allowed  in  these  days.  There  are  two  cases 
reported  in  this  part  of  Levinz,  p.  14,  and  p. 
2d2,  which  throw  some  lif^ht  on  the  condition 
of  foreigners  trading  in  this  countrv.  By  the 
first  iMapitr  4*  C0mm9nalty  iifLmdon  v.  Ber- 
mmfiflaa)i  it  a|»pean  that  there  was  in  the  city 


of  London  an  ancient  wdghing  beam  to  which 
all  foreigners  were  accustomed  to  take  all  such 
of  their  goods  as  were  sold  by  weight  to  be 
weighed,  under  a  penalty  of  1^.  4^.  for  every 
5001bs.  1  he  other  {fTUmoi  v.  Nison,  Hilary 
term,  20  &21  Car.  2.)  was  a  case  of  a  foreigner 
using  a  trade  in  a  market  town  without  being 
a  freeman,  or  having  served  an  apprentice- 
ship, and  judgment  was  given  in  favour  of  the 
foreigner. 


SELECTIONS 
FROM  CORRESPONDENCE. 

No.  CXII. 


OBJBCTION8  TO  APFIDAVITS  OF  DBBT. 

Mr.  Editoiv 

I  request  the  favour  of  a  corner  in  the 
friendly  pages  of  your  Journal,  to  give  a  hint 
to  my  proCMsional  brethren  on  the  subject  of 
JffidtmU  of  Deln, 

The  sharp  practising  and  pettifogging  tribes 
of  the  profession,  are  now  busily  engaged  in 
taking  frivolous  objections  to  affidavits  of  debt, 
in  order  to  get  rid  of  the  bail-bond.  Their  first 
chance  is,  that  the  pluntiflf 's  attorney  may  tie 
out  of  town,  and  someiacorapetent  clerk  appear 
to  support  the  affidavit.  They  next  rely  on 
a  disposition  latterly  shewn  by  the  Judges  to 
entertain  oli^ections  to  affidavits,  and  to  give  a 
defendant  his  liberty  when  they  can. 

I  will  not  venture  an  opinion  upon  this  lat- 
ter point,  but  will  merely  observe,  that  as  long 
as  the  legislature  allows  arrests  for  debts, 
pLuntiflTs  will  avail  themselves  of  it ;  and  how- 
ever unpalatable  to  respectable  attorneys,  the 
nauseous  task  of  inquiring  into  bail,  opposing 
them,  breathing  the  sweet  atmosphere  of  the 
Judges'  chambers  for  six  hours  and  a  half,  in 
juxta  position  with  some  of  the  sweetest- fla- 
vourea  personages  of  the  profession,  for  the 
enormous  fee  of  sixpence  per  hour,  to  oppose 
objections  to  affidavits  of  debt,-*oftentimes  on 
account  of  a  word  or  a  letter  being  omitted — 
I  say, however  repulsive  all  this,  attorneys  must 
arrest  when  instructed  bo  to  do;  but  the 
judges  have  lately  held  that  the  (20  years)  old 
form  of  affidavits  on  bills  of  exchange  will  not 
do ;  that  daiei  muti  be  $tatedi  and  in  addition 
to  the  words  at  the  ouuet,  "  ij  justly  t>* 
debted,**  it  must  be  sworn,  that  "  no  pari  hae 
been  paid,  bui  the  whole  remains  due.'*  Also  it 
must  be  shewn  what  is  due  far  principal,  and 
what  for  interest  (if  any). 

It  would  be  prudent  for  the  practitioner  to 
attend  to  these  hints,  or  (if  time  will  not  al- 
low), to  instruct  a  pleader  to  prepare  his  affida* 
vit  i  for  it  may  happen  that  after  all  his  care  he 
may  be  turned  round  upon  some  contemptible 
quibble — so  much  a  game  of  hazard  has  Com- 
mon Law  now  become,  and  (since  the  days  of 
Lord  Mansfield),  so  little  does  the  honest  zeal 
of  the  respectable  practitioner  avail  him. 

T^  practice  of  following  the  Judges  all 
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over  the  country,  to  get  them  to  take  bidl>  is  a 
most  unjust  infliction  on  the  attorney,  and  a 
monstrous  expence  to  the  client.  Either  bail 
ought  never  to  be  required  in  the  long  vaca- 
tion (as  before  the  Uniformity  of  Process  Act 
it  never  was,  and  I  believe  even  by  the  framers 
of  it,  never  contemplated),  or  one  of  the  fifteen 
Judges,  or  a  commissioner,  ought  to  be  in  the 
way  to  take  it. 

A.  S. 


SUPERIOR  COURTS. 


%0rlrtf  €ammMiamxi'  Cottrt* 

BANKRUPTCY. — PETITION    TO    8UPBR8BDB. — 
ACQUIB8CBNCE. 

BeM,  thnt  a  bankrupt's  surrender  to  the  Com- 
missioners,  and  his  interference  in  the 
choice  of  assignees,  and  his  cooperation  in 
realizing"  the  estate,  and  his  atsistanee  in 
settling  the  bankruptcy  accounts,  and  his 
application  for  an  allowance  /rum  the 
estate,  all  taken  together,  did  not  amount 
to  such  acquiescence  in  the  commission  as 
would  preclude  the  bankrupt  from  dispute 
ing  its  validity. 

This  was  a  petition  to  supersede  a  commis- 
sion of  bankruptcy,  issued  in  1825,  and  du- 
puted  in  nearly  all  the  courts  of  law  and  equity, 
with  various  success,  ever  since  1826.  The 
petition  alleged  that  there  was  no  act  of  bank- 
ruptcy, no  good  petitioning  creditor's  debt, 
and  stated  other  grounds  for  setting  the  com- 
mission aside.  The  Lords  Commissioners 
heard  the  arguments  of  counsel  on  22d,  23d, 
24th,  and  25th  of  June ;  and  on  the  10th,  1 1th. 
12th,  13th,  14th,  16th,  and  17th  of  August, 
pro  and  coti. 

Sir  fFm,  FollettMr,  Temple,Mr.  Alejeander, 
Mr.  Montagu,  and  Mr.  Bethell  were  counsel 
for  the  petitioners  (the  bankrupt);  Mr. 
Knight.  Mr.  Swanston,  Mr.  Jacob,  Mr.  Kelly, 
Mr.    Richards,    Mr.    Arnold,    Sir    ffilliam 

Home,  Mr.  Wakefield,  and  Mr. ,  were 

counsel  for  the  assignees,  the  petitioning  cre- 
ditors, and  other  parties  opposmg  the  petition 
to  supersede. 

The  Court  being  of  opinion  that  the  alleged 
act  of  bankruptcy  was  the  main  question,  and 
the  only  one  of  which  the  Court  had  doubt,  di- 
rected an  issue  to  a  Court  of  Law,  to  try  that. 
The  only  reportable  point  decided  by  the  Court 
was  the  question  of  the  bankrupt's  alleged  ac- 
quiescence in  the  commission,  by  which  it  was 
contended  he  was  now  estopped  from  dis- 
puting the  validity  of  the  commission.  The 
arguments  of  counsel  on  that  question  were, 
in  substance,  these :  there  were  six  objections 
to  the  pe^tion  on  this  ground :  the  first  was, 
that  by  his  surrender  to  the  commission,  and 
his  subsequent  acquiescence,  he  was  estopped 
from  disputing  its  validity.  The  doctrine  of 
acquiescence  was  most  di<ticult  to  be  defined ; 
but  clearly  the  bankrupt's  surrender  was  no 
•cquicsccnce,  nor  estoppel  to  this  petition; 


for  it  would  be  perilous  to  him  not  to  fnrreii- 
der ;  Flower  v.  Herbert,  *  and  a  dictum,  per 
Lord  Ellenborough ,  in  Goldie  v.  GuUton,  ^  A 
surrender  and  petition  to  enlarge  the  time  for 
surrendering  was  held  to  be  no  estoppel, 
Mercer  v  fFtse,  ^  The  bankrupt  could  not  pe- 
tition to  supersede  the  commission,  nor  be 
heard  at  all,  until  he  surrendered  hioHelf  to  the 
Commissioners,  and  submitted  to  thdr  juris- 
diction. That  was  the  law  and  the  practice  to 
which  every  bankrupt  vras  bound  to  conform 
himself  in  tne  first  instance,  although  it  might 
afterwards  turn  out  that  there  was  no  founda- 
tion for  the  commission.  Mr.  Chambers'  in- 
terference in  the  choice  of  assignees  was  urged 
as  another  proof  of  acquiescence  in  the  com- 
mission, and  was  a  second  objection  against 
his  being  now  heard  to  shew  its  invalidity;  but 
acquiescence  could  not  be  inferred  from  the 
bankrupt's  desire  to  have  all  his  property  com- 
mitted  to  the  care  of  proper  persons,  imtil  he 
could  in  due  course  procure  its  restoration  to 
himself.  The  learned  counsel  cited  cases  upon 
that  head  also,  some  of  them  shewing  that  even 
the  proving  of  a  debt  by  a  creditor  under  a 
commission  did  not  amount  to  acquiescence  in 
the  commission ;  as  in  Ranken  v.  Horner,^  wh«ne 
proof  of  debt  under  a  commission  by  an  exe- 
cution creditor,  before  taking  out  execu- 
tion for  his  debt  agunst  the  pi^y  declared 
bankrupt,  was  held  not  to  preclude  him  frooi 
disputing  the  commission.  The  third  objec- 
tion and  ground  of  alleged  acquiescence  was, 
that  Mr.  Chambers  assisted  in  the  reatixation 
of  the  estate.  It  was  the  duty  of  the  bankrupt 
to  assist  the  assignees  in  the  realization  of  the 
property  for  the  benefit  of  bis  creditors,  if  the 
commission  should  be  supported,  or  for  his 
own  benefit,  if  it  should  be  ueclared  void  ;  and 
no  exertion  to  get  in  the  estate  could  be  an 
estoppel  against  a  subsequent  proceeding  to 
avoid  the  commission.  Against  this  was  cited 
Clarke^.  Clarke,^  where  Lord  A>»yoa  held  that  a 
person  who  was  declared  bankrupt  and  assisted 
m  the  sale  of  his  goods,  was  thereby  estopped 
from  disputing  the  commission:  on  the  other 
side,  Hearne  v.  Rogers, '  where  it  was  held  by 
Mr.  Justice  Bayley,  that  such  a  person's  inter- 
ference in  the  sale  of  his  good?,  with  a  view  to 
take  care  of  them,  or  make  the  most  of  them, 
did  not  amount  to  an  assent  to  the  sale,  nor 
estop  the  bankrupt  from  disputing  afterwards 
the  commission.  A  fourth  ground  of  alleged 
acouiescencewas  the  bankrupt's  alleged  appli- 
cation for  an  accountant  to  get  in  the  estate. 
Mr.  Chambers  denied  in  his  affidavits  that  he 
made  such  application ;  and  even  if  he  did, 
that  was  no  proof  of  acquiescence :  some  of 
the  before-mentioned  cases  were  cited  on  this 
point.  It  was  next  objected  to  the  petitioner, 
that  he  applied  for  allowance  from  the  estate. 
Such  an  application  was  <|uite  reasonable,  when 
it  wa.i  considered  that  this  gentleman,  who  had 


*  2  Ves.  326.  ^  4  Camp.  382. 

c  3Esp.  216. 

d  16  East,  191. 
c  6  Esp.  61.  '9  Barn.  &  C  577. 
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a  fkinily  accastomed  to  the  comfortB  of  life, 
was  depri?ed  of  all  control  over  his  property, 
which  was  vested  in  the  assignees.  Was  it  not 
just  that  some  allowance  should  be  made  to  him 
out  of  it,  while  he  was  exertinz  himself  to  as> 
aist  the  assignees  in  the  realization  of  the 
estate  ?  All  this  was  far  from  proving  his  ac- 
aniescence  in  the  commission.  It  appeared 
from  the  esse,  ea  pttrie  Gtlei,K  that  even  re- 
ceiving an  allowance  would  not  preclude  the 
petitioner  from  disputing  the  commission.  The 
last  objection  was,  that  he  applied  for  his  cer- 
tificate under  the  commission ;  but  Mr.  Cham- 
bers swore,  in  his  affidavit,  that  he  never  did 
apply ;  even  if  he  ^d,  such  application  was  no 
estoppel  against  disputing  the  commission. 
jRr  pitrie  Lewis,  ^ 

Sir  €.  C,  Pepyi^  in  ^ving  the  judgment  of 
tiie  Court  on  the  vdiole  case,  sud,  in  reference 
to  these  preliminary  objections,  that  the  main 
question  in  respect  to  them  was,  what  length 
of  time  before  objecting  to  the  commission 
amounts  to  acquiescence  in  it  ?  It  appeared 
that  in  1826,  little  more  than  a  year  from  the 
issuing  of  the  commission,  Mr;  Chambers  gave 
the  assignees  notice  of  an  anplication  to  super- 
sede it ;  and  he  did  accordingly  present  a  pe- 
tition for  that  purpose,  which  was  heard  before 
the  Vice-Chancellor  mod  dismissed,  because 
the  petitioner  was  not  entitled,  on  equitable 

Sounds,  to  a  sttpersedeatf  but  he  was  left  to 
s  remedy  by  a  trial  at  law  for  that  purpose. 
Up  to  the  month  of  April,  1827,  there  was  no 
acquiescence  in  the  commission,  as  appeared 
from  the  petitioner's  proceedings  in  these 
covrta.  There  is  another  reason  for  holding 
that  the  petitioner  was  not  precluded  from 

anestioning  the  commission,  and  that  is,  that 
le  law  was  not  known,  or  not  declared,  until 
1827  or  1828 ;  and  it  is  a  maxim,  that  a  per- 
aon  ouffht  not  to  be  concluded  by  any  thing  he 
did  in  ignorance  of  the  law.  It  was  declared 
for  the  first  time,  in  Surtees  v.  EUison,  ^  that 
evidence  of  a  trading  which  ceased  before  the 
passing  of  the  act  6  0. 4,  c.  16,  (May  2, 1825) 
would  not  support  a  commission  issued  after 
that  act  came  into  operation  (Sept.  1, 1S25). 
Lord  Tenterden  remarking,  in  the  case  last 
cited,  on  the  extraordinary  oversight  of  the 
Legislature  on  the  passing  of  that  act,  said, 
"  the  Legislature  was  not  to  be  taken,  like  a 
testator,  inops  consiiii,  but  magnas  inter  opet 
inops,**  That  was  the  first  case  that  discovered 
the  state  of  the  law ;  and  it  was  followed  im- 
mediately by  several  others,  as  the  case  of 
Hewion  v.  Heard^  J  Maggt  v.  Hunt^  ^  and 
Palmer  v.  Moore,  ^  in  which  last  it  was  held, 
that  evidence  of  an  act  of  bankruptcy  com- 
mitted after  the  passing  of  the  6  G.  4,  c.  16, 
on  the  2d  May,  1825,  did  not  support  a  com- 
mission issued  after  the  Ist  of  Sept.  1825',  when 


s  I  Dea.  &  Chit.  548. 
^  2  Glynn  &  Jam.  208. 
*  9  Bam.  &  Cress.  750. 
j  9B.&C.754.  ^4Bi]ig.212. 
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that  act  came  into  full  operation.  The  law  was 
not  known ;  and  Mr.  Justice  Bayley  said,  in 
HeameY.  Rogert^^  that  a  man  was  not  bound 
by  what  he  md  in  ignorance  of  the  law.  It 
was  argued,  that  the  verdict  in  Chambers  r. 
Bernescone,  in  the  Exchequer,  was  conclusive ; 
but  that  was  not  so :  of  all  the  trials  in  this 
matter — seven  altogether — four  verdicts  were 
agunst  three,  and  three  of  the  four  were  set 
aside,  so  that  the  fourth,  which  stood,  was  itk 
favour  of  the  petitioner.  Even  a  person  who 
failed  of  his  opportunity  at  law,  was  not  pre- 
cluded thereby  rrom  applying  to  an  equitable 
jurisdiction ;  but  always,  when  a  party  has  esta- 
blished his  legal  right,  this  Court  gives  him 
consequential  relief.  The  opinion  of  the  Court' 
was,  that  the  petitioner  is  not  precluded  from 
stiU  questioning  the  validity  of  tne  commission. 
Ejf  parte  Chambers,  in  the  matter  i^f  Cham'* 
bers,  before  the  Lords  Commissioners,  at  Lan- 
coln's  Inn  Hall,  August  24, 1835. 


Note. — ^See,  with  respect  to  the  above  last 
cited  cases,  the  opinion  of  the  Judges  in  Baiiie 
V.  Grant,  in  the  House  of  Lords,  said  there  to 
be  a  case  of  great  importance,  (1  Clark  and 
Finnelly,  238)  where  A.,  not  a  trader,  becaipe 
indebted  to  B.  to  the  amount  of  100/.  jf.  after- 
wards became  a  trader,  and  ceased  to  be  a 
trader,  never  having  paid  the  debt  to  B, ;  and 
after  ceasing  to  be  a  trader  he  committed  an 
act  of  bankruptcy :  Held,  that  a  commission 
was  sustained  upon  that  debt  and  act  of  baivk- 
ruptcy. 


Hfng'if  Dmcfi  9rad(a  Court. 

POWER  OF  THB  COURT  TO  COMPEL  THB 
APPEARANCE  OF  A  WITNESS  BEFORE  THS 
MASTER. 

ne  Court  cannot    compel    a    witness  to 
appear  to  give  evidence  before  a  master. 

An  appUcation  was  made  for  a  rule  to  shew 
cause  why  an  attorney  should  not  be  com- 
polled  to  appear  before  the  master,  where  it 
was  alleged  he  could  give  evidence  of  impor- 
tance, and  without  which  the  inquiry  could 
not  properly  proceed.  He  had  been  called 
upon  to  appear,  but  refused  ;  and  the  present 
application  was,  in  consequence,  made. 

The  Court  said  it  had  no  power  to  grant  the 
application! 

Rule  refused.'^JiPDougall  v.  Nicholls,  T.  T. 
1835.    K.B.P.C. 


ISSUE  OF  COMMISSION. — EXAMINATION  OF 
WITNESSES  ABROA0.-*  COSTS  OOE  FROM 
PLAINTIFF  IN  EQUITY. 

The  Court  will  not  stay  the  issuing  ^f  a 
commission  to  examine  witnesses  abroad^ 

■  "■I         I  '  ■'  '■  ■■■■■  >mt*. 

a  9B.&C.667. 
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.mereh  «« ik0  grmnd  that  wmt  0^0  «<v 
diie/rom  ike  pkhtiff  to  the  dtfendani  in 
egtiitf. 

A  rule  NiW  had  been  obtidntd  to  issoe  a  ews^ 
mission  to  examine  witnesaet  abroad,  to  which 
canie  was  now  shewn.  It  was  submitted  that 
tibte  commission  should  not  be  issued,  unless 
upon  certain  terms,  which  were,  that  a  snm 
due  from  the  plaintiff  to  the  defendant  for  costs 
in  an  unsuccessfol  suit  in  a  court  of  equity  on 
the  same  matter,  should  be  immediately  paid, 
or  should  be  properly  secured  to  the  defradant. 

In  support  of  the  rule  it  was  contended,  that 
the  Court  could  not  take. cognisance  of  the 
matter.  The  defendant,  if  the  eosu  were  in« 
carred,  had  a  proper  meant  of  secnring  their 
payment. 

The  Court  was  also  of  this  opinion*  and  made 
the  mle  absolute.— Rule  absAute.---OiM'i(^ii 
X.  Poria,  T.T^IS3&.    K.B.P.C. 


arrACHMiNT  ron  fionnurt.*^9nimvT  ▲?- 

PUCATKON.— *€AI^11IG  OF  WITNiaS  ON  SUB- 
mBllA.-**BBADtHO  OP  AFFU>AVm  IN  Oai- 
ItlltAL  FaOCBBOINOa. 

Tke  Court  ufiil  not  gmmt  nn  ottQckment /or 
contempt  in  not  attending  on  a  iubpcenn, 
unless  the  appiicaiion  for  it  ke  prompt. 

It  it  not  necessary  that  a  witness^  should  he 
culled  on  his  subptena  to  make  him  answer* 
aliefor  a  contempt. 

The  hending  0/ affidavits  in  answer  to  an  ap* 
plication  for  an  attachment  in  a  criminal 
case  should  be  in  the  Court  only,  unless  the 
record  0/ the  case  be  also  in  the  Court. 

Cause  was  shewn  af^unst  a  rule  nisi  which 
had  been  obtained,  for  an  attachment  afi^inst  a 
person  for  contempt,  in  neglecting  to  attend 
at  the  Middlesex  sessions  on  a  subpoena,  on 
the  trial  of  the  defendant  for  keeping  a  gaming 
house. 

It  appeared,  that  the  affidavits  on  which  the 
nile  had  been  obtained,  were  dated  the  23d 
ApriU  while  the  trial  of  the  defendant  took 
place  on  the  1  Ith  December  previously.  The 
rule  was  in  consequence  objected  to  on  the 
ground  of  its  being  too  late ;  and  a  case  was  re< 
terred  to  where  the  Count  had  refused  to  issue 
an  attachment  under  umilar  circumstances 
which  was  applied  for  b  Hilarv  Term,  the  al< 
leged  contempt  having  taken  place  at  the  pre- 
vious Summer  Assizes.  The  present  appuca- 
%\on  might  have  been  made  at  a  much  earlier 
period.  Besides,  the  affidavits  of  the  person 
against  whom  the  attachment  was  sought, 
would  shew  that  he  was  not  called  on  his  sub- 
posna  by  the  officer  of  the  Court,  and  cases 
were  jciied  ia  support  of  this  obfection. 

In  support  of  the- rule,  an  objection  was 
taken  to  these  affidavits,,  which  it  was  alleged 
were  improperly  headed.  Their  title  it  ap»- 
peared  was,  *'  In  the  King's  Bench,"  which  it 
was  contended  should  have  been  ''the  King  v. 

The  Comrt,  how^er^  waf  pf  ofinion^  that  as 


the  record  of  thecaieof ''thel^Mv  v.Aiwfe4*' 

was  not  in  that  Court,  the  heading  was  correct. 

It  was  then  further  urged,  that  the  alleged 
delay  could  not  be  held  to  be  a  sufficient  cause 
for  the  application  being  refused,  as  the  con- 
tempt complained  of  was  a  neglect  in  attend- 
ing on  a  suDDflSDa.  As  to  the  ^rtv's  not  hav- 
ing  been  called  by  the  officer  of  the  Court,  a 
case  was  cited  where  the  Court  had  held,  that 
if  it  appeared  by  the  affidavit  that  the  witnesa 
had  been  called  three  times  in  open  Court,  and 
he  did  not  answer,  that  was  sumcient,  without 
alleging  that  he  was  called  on  the  subpmoa. 

Tne  Court  said  that  a  sufficient  ground  ex- 
isted for  refusing  the  attachment  in  the  length 
of  time  which  had  elapsed  since^  the  alleged 
contempt  had  been  committed,  without  going 
into  the  question  respecting  the  calling  on  the 
suhpmna,  which,  however,  appeared  to  be  un- 
necessary. If  the  application  had  been  made 
at  an  earlier  period,  a  sufficient  reason  might 
have  been  given  by  the  person  for  not  attend- 
ing, which  he  might  now  be  unable  to  do.— 
Rule  discharged  with  costs. — Ro»  ▼.  Stretek^ 
T.T.,1836.    K.B.P.C. 


ATTORNar'a  bill.— asFBaiNCB  for  taxa- 

TlOJf. —  POWER  OF  THB  COURT. —  ATTOR- 
MBT's  ATTBNDANCB  BEFORB  THB  MASTER. 
—OBJECTION  TO  THF  JI7RISDICTI0N  OF 
eODRT.— OLIBNT'aUBDBRTAKINO. — MONET 
OTBBPAID.— LIABf LITT  OF  ATTORNET. 

The  Court  can  only  fe/er  am  uiiomey^s  Mi 
for  tasfution  under  tkoS  Geo.  2,  l^.  23,  t  28. 

The  attomfy^  nf^ttoithitanding  his  having  uS- 
tended  the  tanaiion  iff  hit  hiii  ^oro  tko 
Master^  can  object  to  thejuritdicdon  of  the 
Courts  to  refer  his  bill  for  tmmHon^  pro^ 
ftided  the  client  has  not  gioen  kit  undar- 
taking  to  piry  the  eoets  tasked  to  him. 

i/any  sum  thaU  bejifund  ooerpaid,  howeuor^ 
the  attorney  may  bo  called  upom  bo  refitmd. 

A  rule  had  been  obtained,  calling  upon  the 
defendant's  late  attorney  to  shew  cause  why  it 
should  not  be  referred  to  tax  the  costs  of  the 
taxation  of  his  bill  of  costs,  pursuant  to  an  order 
of  the  Court;  and  why  he  should  not  pay  the 
amount  thereof,  together  with  1/.  10#.  2tf.  found 
to  be  due  from  him  to  the  defendant,  and  why 
he  should  not  deliver  up  all  books,  papers,  &c. 
which  had  come  into  his  possession  belonging 
to  the  said  defendant,  particularly  the  mort- 
gage deed  mentioned  in  the  bill  of  costs,  and 
why  he  should  not  pay  the  costs  of  the  present 
application.  It  appeared,  that  the  defendant 
was  in  custody  at  the  suit  of  the  plaintiff  for 
debt,  and  that  the  defendant's  attornevin  ques- 
tion became  acquainted  with  him,  ana  was  em- 
ployed as  his  attorney  in  various  matters.  Ia 
the  course  of  this  employment  the  defendant, 
as  he  alleged,  became  indebted  to  him  in  the 
sum  of  do/.  8#  2^.,  but  on  taxation  the  Masier 
took  off  15/.  8#.  4i/.,  but  aUowed  224L  lOt., 
which  the  defendant  had  previously  paid  on 
Bccounti  thus  leaving  a  balance  of  \L  lOai  2^.# 
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!•  be  tefanded  by  tbt  attom^,  more  tlwii 
«ne-alxtli  4dto  beittg  taxed  off  the  bill 

QwoM/t  ^was  now  ahewa,  when  it  waa  coo- 

aandetf »  that  the  defendant  was  not,  nnder  the 

2  Geo.  2,  c.  33,  s.  23,  in  a  position  to  refer  the 

ooata  4if  taxation  to  the  Master  to  t«x»  not  har- 

inir  pven  the  iwnal  undertakin;^  to  |»ay  costs 

CnxM  to  falm.    A  case  was  pointed  out  where 

iliia  prlacipie  had  been  upheld,  the  Court  hav* 

ing  refused  to  gmnt  an  attachment  for  non- 

fMLVroeea  of  costs  pursuant  to  the  Master'a 

0lioctiimr^  as  there  u-as  no  undertaking  to  nay 

what  aboQld  be  doclartd  dae.    With  rtgwi  to 

tke  repayment  of  1/.  l€i#.^.»  it  was  contended 

ebat  abaft  sum  could  not  he  claimed,  as  it  de- 

fiended  en  the  taxation  of  the  Master,  which 

was  not  authoriced  uader  the  circumstances 

Imfore  allmded  to.    It  was  not  shewn  what  pa- 

|Mra  were  in  the  possession  of  the  attorney!  or 

elmi  the  mortnge  4ee^  &c.  had  been  deoMnd- 

ed ;  tbe  rule  thmfore  ought  to  be  discharged. 

In  aapfort  of  tbe  rule,  it  was  contended, 

ilial  ikm  case  alluded  to  was  different  from  the 

pffetenl.    That  was  an  application  for  an  at- 

lachment ;  and  although  ihe  Court  refused  to 

iaierlere  in  such  a  case  as  that»  vet  the  present 

case  might  be  held  to  come  witbiu  theu*  iuris* 

diction*   It  was  necessary  that  an  order  should 

have  been  made  jm  conformity  with  the  terms 

of  tbe  itatote  to  obtaia  an  attachment,  but 

each  an  order  need  not  be  made  to  refer  it  to 

the  master  to  tax  the  costs  in  the  present  case ; 

because  tbe  Court  mi^bt  make  such  an  order 

by  ita  Gommoin  law  jurisdiction  over  ita  own 

vlicerB.    But  the  attorney  had  waived  any  ob* 

jeecion  to  the  w^  of  jurisdiction  by  his  at- 

tendiag  tbe  taxation,    ne  had  also  thus  con* 

aented  to  the  carder.    The  statute  did   not 

direct  that  the  order  ibr  the  Uxation  should 

■be  made  in  any  particular  form,  and  it  was 

jaade  according  to  Ihe  terms  agreed  on  by  the 

^parties  in  this  caie,    Besidei,  if  the  Court  in 

making  the  erder,  bad  so  juiisdictioa  except 

en  tbe  staiotey  the  order  must  be  taken  to 

he  well  made  upon  that  authority  i  and  after 

parties  had  proceeded  upon  it,  thoy  could  not 

turn  round  and  contend  that  it  was  not  bind- 

lag  upon  tiiem.    The  master's  a/Ufemiur  had 

ordered  the  1/.  10^.  fid.  to  ht  repud,  and  the 

Court  would  not  therefore  depart  from  thai. 

Tbe  papers  had  been  generally  demanded,  and 

aitbougn  the  mortgage  deed  was  not  partku- 

larly  alluded  to^  yet  the  attorney  waa  bound  to 

deliver  that  np  with  tbe  rest 

Tbe  OmN  thought  that  the  jurisdictioa  of 
tbe  Court  to  order  the  taxation  of  costs,  was 
tmly  ghen  by  the  act  2  Geo.  2,  cap.  23,  by 
which  tbe  conditions  on  which  taxation  should 
take  place  were  shewn.  One  of  the  conditional 
on  compiiance  with  winch  the  client  can  bave 
bis  attorney's  biU  of  costs  taxed,  is,  that  be 
abottld  undertake  to  pay  the  costs  taxed  to 
bim$  and  if  be  did  not  enter  into  aucb  an 
•ngreement,  be  waa  not  on  an  equal  footing 
with  tbe  attorney.  Tbe  case  cited  was  different 
from  the  preaent,  as  in  that  the  party  could 
not  be  liable  to  an  attachment  unless  he  bad 
entered  into  an  undertaking,  wbile  in  the  pre- 
ease  no  aacb  wtdcriaking  wu  given. 


With  regard  to  the  argument  uM,  that  the 
attorney  had  admitted  the  jurisdiction  of  the 
Court  by  attending  tbe  taxation,  and  that  he 
could  not  therefore  now  dispute  its  authority 
to  tax  the  costs  of  the  taxation  of  the  bill,  tbe 
Court  did  not  thiuk  that  such  was  the  case, 
but  was  of  opinion  that  he  was  not  now  too 
late  to  insist  tnat  the  defendant  could  not  have 
the  costs  of  taxatioa  referred  to  the  master  for 
taxation,  as  he  had  not  complied  with  the  con* 
dition  pointed  out  by  the  act.  With  respect 
to  the  repayment  of  the  W.  lOs,  2r/.,  the  pro. 
ceeding  as  to  that  Itefore  the  master  was  per* 
fectly  correct,  and  tbe  attorney  must  therefore 
refund  that  sum.  The  defendant  did  not  ap« 
jiear  to  have  satisfactorilv  shewn  himself  en- 
titled to  the  mortgage  aeed,  but  the  other 
papers*  &c.  should  be  delivered  up  to  him. 
The  rule  would  therefore  be  discharged, 
as  to  referring  it  to  the  master  to  tax  the  costs 
of  taxation,  aad  to  deliver  up  the  mortgage 
deed,  but  would  be  absolute  as  to  the  remain- 
der,  but  without  costs  on  either  side. 

Rttleaccordingly.-^^4Mffar^  v.  Gr9om,T.  T. 
lt«6.    K.B.P.C. 


NOv-PATjf  INT  OF  C08T8. — rxnaoHAi.  axKTies 

OF   ALLOCAtUn. — ^ATTACHMKNT. — ^AFFIOA* 
TIT. — DXaCniPTION  OF  ATTORHBY'a  C£XRK. 

Tke  Cwri  held,  that  ii  wai  a  ivfficient  «!>«- 
eripHim  jof  nn  «//anM|r'#  cierk,  i»  €  J9ku 
«fidavk  uHk  his  moiier^  $q  siaie,  that  he 
trot  in  the  employ  qf  the  latter^  wkhtfui 
giving  his  address. 

After  tttry  attempt  has  been  nutde  to  ejfeet 
a  jf^ersonal  service  of  the  mai/^'f  allocatur, 
hat  wiiMcut  success,  if  an  attachment  is  apf^H* 
edfar,  the  Court  will  grant  the  applteatian, 
provided  there  is  no  suggestion  on  the  port 
of  the  person  sought  to  he  served,  that  he 
has  received  no  notice  of  the  eontente  of 
the  allocatur,  or  qf  ihe  attempt  made  to 
serve  it* 

A  rule  having  been  obtdned  for  an  attach* 
ment,  for  non-payment  of  money,  and  costs 
purauant  to  the  master's  allocatur. 

Cause  was  now  shewn.  An  objection  waa 
first  taken  to  the  affidavit  on  which  the  rule 
had  been  granted,  which  was  jointly  made  by 
the  defendant's  attorney,  and  his  derk ;  but 
which  did  not  set  forth  the  nlace  of  abode  of  the 
latter,  merelv  describiag  aim  as  clerk,  in  the 
employ  of  the  said  attorney.  This,  it  was 
contended,  was  not  a  sufficient  description. 

The  Court,  however,  was  of  opinion,  that 
tbe  residence  of  tbe  attorney  being  given,  tbe 
description  of  the  deponent  was  quite  sufficient. 

The  affidarits  on  wbicb  the  rule  was  obtain- 
ed shewed,  that  repeated  attempts  had  been 
made  to  effect  a  personal  service  of  a  copy  of 
tbe  aUocatuf  upon  tbe  plaintiff^s  attomnr,  and 
to  demand  the  costs  therdn  mentioned  of  him* 
but  without  effect  That  on  one  occasion  Ihe 
defendant's  attorney's  clerk  bad  met  him  in 
tbe  street,  and  had  pursued  him  for  a  like  pur*, 
pote,  but  tbat  be  aad  effected  bis  eicape«  by 
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running  into  a  tbop,  and  making  hit  way 
throngK  a  back  door.  .  That  after  this  the 
clerk  went  to  his  (plaintiff's  attomejr^s)  chani> 
bera»  which  he  had  hitherto  found  invariably 
closed,  where  he  saw  his  agent,  to  whom  he 

Save  a  copy  of  the  oiiocaiur,  as  well  as  a  notice 
irected  to  the  attorney ;  stating,  that  he  in- 
tended to  attend  on  the  following  day,  at  a 
certain  hour,  to  demand  payment  of  the 
costs,  &c. ;  and  that  in  the  event  of  his  not 
tiien  obtaining  what  he  sought,  to  apply  to  the 
Court  in  the  subsequent  week,  for  an  attach- 
ment, without  a  personal  service.  The  clerk 
was  accordingly  in  attendance  at  the  appoint- 
ed time  and  place,  but  the  attorney  did  not 
make  his  appearance ;  diligent  search  had  also 
been  made  after  the  plaintiff,  Bottomley ;  but 
his  place  of  abode  could  not  be  discovered, 
and  it  was  believed  to  be  impossible  to  effect 
a  personal  service  on  him. 

On  these  aflSdavits  it  was  contended,  that  as 
no  personal  service  had  been  effected,  the 
Court  could  not  grant  an  attachment. 

The  Cmtri,  however,  thought,  that  as  there 
was  no  suggestion,  in  the  affidavit  in  answer 
to  the  rule,that  the  plaintiff^s  attorney  had  not 
received  any  of  the  notices  left  at  his  chambers, 
the  attachment  might  issue. 

Rule  absolute. — Botiomley  y.  Beichamber, 
T.  T.  1836.  K.  B.  P.  C. 


PROMISSORY  NOTE. — ^LTABILITT  OF  PATBB  TO 
MAKER. — NOTICE  TO  INDORSEE. "-<!0N  SI- 
DERATION. 

The  indorsee  0/ a  promiseory  note,  not  over- 
due, cannot  recover  its  amount  against  the 
maker,  having  had  notice  0/ the  payee's  Ita- 
bility  to  the  maker,  in  a  sum  espceeding  the 
amount  of  the  note,  before  the  note  was  in- 
dorsed to  him, 
A  rule  nisi  had  been  obUuned,  for  referring 
b^k  the  cause  to  the  arbitrator,  with  directions 
to  enter  a  verdict  for  the  defendant,  or  to  re- 
duce the   amount  of  damages  to  22/.  10#., 
against  which — 

Cause  was  now  shewn.  It  appeared,  that 
the  cause  had  been  referred,  with  directions 
to  the  arbitrator  to  decide  for  whom,  and  to 
what  amount,  a  verdict  should  be  finally  entered, 
and  to  state  any  special  matters  in  his  award. 

The  verdict  on  this  reference  was  finally 
given  for  the  plaintiff,  with  damages  VJU.  \0s., 
independent  of  the  270/.  paid  into  Court,  each 
party  to  bear  his  own  costs.  From  the  special 
matters  shewn  on  the  award,  it  appeared  that 
the  action  was  brought  by  the  plaintiff  as  in- 
dorsee of  a  promissory  note,  drawn  by  the  de- 
fendant, who  promised  to  pay  to  one  a.  B.,  or 
his  order,  the  sum  of  352/.  on  demand,  toge- 
ther with  lawful  interest  for  the  same.  Tlie 
defendant  had  pleaded  that  the  plaintiff  sus- 
tained damages  only  to  the  amount  of  270/., 
which  he  paid  into  Court,-  and  gave  notice  to 
him  to  prove  consideration  for  the  indorse- 
ment. The  plaintiff,  it  was  shewn,  advanced 
at  two  different  periods  to  B,  B.  the  respec- 
tive sums  of  150/.  and  100/.  on  the  deposit 


of  the  note,  and  afterwards,  before  the  noce 
was  endorsed  to  him,  had  notice  that  the 
latter  was  indebted  to  the  defendant  in  a  sum 
exceeding  the  amount  of  the  note  with  inte- 
rest. B,  B.  was  also  indebted  to  the  plaindff 
in  a  sum  exceeding  the  amount  of  the  note. 
The  defendant  did  not  dispute  the  plaintiff's 
lien  on  the  note  to  the  amount  of  250/.,  whieh 
he  had  advanced,  and  22/.  lOf.  interest;  nor 
did  the  plaintiff  shew  it  to  an^  greater  extent 
The  note  was  a  transaction  of  itself,  and  had  no 
reference  to  any  collateral  matter. 

Upon  this  award,  it  was  submitted  that  the 
pldntiff,  notwithstanding  the  note  was  not  en- 
donied  to  him  until  after  he  had  had  ndtice- 
that  the  payee  was  indebted  to  the  maker  in  m 
sum  exceeding  its  amount,  could  recover  opoR 
it.  The  present  was  not  like  a  case  of  endone- 
ment  after  the  note  became  due,  because  no 
demand  was  shewn  to  have  been  made  in  tin 
award,  and  the  note  was  not  therefore  due 
A  case  was  cited  where  it  had  been  held  that 
the  indorsee  of  an  overdue  promissory  note 
was  liable  to  all  equities  arising  out  of  the  note 
itself  in  an  action  brought  a^inst  tiie  maker, 
but  not  in  a  case  of  a  set-off,  m  a  debt  due  from 
the  indorser  of  the  note  to  the  maker,  arising 
out  of  collateral  matters.  It  had  been  fouiid 
by  the  arbitrator  in  this  case,  that  the  transac* 
tion  of  the  note  Was  entirely  independent  of 
all  other  matters  between  the  payee  and  the 
maker,  and  the  only  difference  between  this 
case  and  that  cited  was,  that  in  the  latter  it  was 
not  shewn  that  the  plaintiff  had  any  notice  of 
the  claims  existing  oetweeu  the  parties,  not 
referring  to  the  note.  That,  however,  it  was 
contended,  was  a  matter  of  no  importatioe. 
Another  case  had  also  been  decided,  the  prin- 
ciple of  which  appeared  to  be,  thata  party  taking 
an  overdue  promissory  note,  ought  first  to  in- 
quire into  all  equities  upon  the  note*  That» 
however,  could  not  render  it  necesMry  to  in- 
quire into  any  other  matters.  Other  oases  w«sre 
also  cited,  where  it  was  contended  the  doctrine 
supported  by  the  Court  was  to  limit  tiie  equi- 
ties on  the  note  itself  as  much  as  possible,  and 
that  a  promissory  note  payable  on  demand 
could  not  be  due  until  actually  presented  for 
payment;  and  it  was  contenaea,  that  upon 
these  authorities  the  rule  ought  to  be  dis- 
charged. 

In  support  of  the  rule,  however,  several  cases 
were  cited,  the  principle  laid  down  in  which, 
it  was  submitted,  wils  that  the  indorsee  of  a 
promissory  note  could  not  recover  agmnst 
the  maker,  when  no  consideration  was  given  for 
it,  provid^  the  indorsee  was  acquainted  with 
that  circumstance ;  and  it  was  contended,  that 
the  plaintiff  had  had  the  note  endorsed  to  him, 
although  he  knew  the  payee  had  given  no  con- 
sideration, and  he  thereibre  came  within  the 
principle.  The  question  was  whether,  accord- 
ing to  the  circumstances  shewn  in  the  award, 
the  plaintiff  was  entitied  to  recover.  If  the 
action  had  been  brought  by  0.  B,  the  defend- 
ant would  have  put  in  the  plea  of  set-off,  which 
would  have  cleared  him  from  the  consequences 
of  the  action  ;  could  the  plaintiff  therefore 
recover  on  the  note^haytng  a  perfeet  knowl^dgs 
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of  the  payer's  liability  to  the  defendant.    Cur. 
adv.  vuii. 

The  Court  aubaequently  t^ve  Judgment, 
and  after  going  at  length  into  the  circumstances 
of  the  case,  said  that  the  fact  of  the  note  not 
being  overdne  at  the  time  of  the  indorse- 
xnenty  might  be  taken  for  the  plskintiff;  but 
the  circumBtance  of  his  having  bad  notice  of 
the  payee's  liabilities  to  the  defendant,  would 
operate  unfavourably  towards  him.  'Jlie  effect 
of  that  notice  was  meant  to  be,  that  as  between 
the  payee  and  the  maker,  the  note  was  un- 
aviiUable»  that  whieh  was  tantamount  to  a  pay- 
ment having  taken  place.  Any  further  advance 
on  the  note*  therefore,  shoulcf  be  on  the  credit 
of  Che  payee.  The  notice,  in  the  opinion  of 
Che  Court,  ought  to  operate  in  that  case.  The 
note  might  be  considered  to  l>e  a  new  note, 
and  that  for  a  valuable  consideration,  so .  far 
as  regarded  all  beyond  the  250/.  advanced  on 
the  deposit,  and  to  be  satisfied  before  the 
second  holder  had  given  any  consideration  for 
its  indorsement.  Upon  the  grounds,  therefore, 
that  the  notice  was  properly  given  by  the 
maker,  and  in  due  time,  and  that  the  plaintiff 
most  be  considered  to  have  made  every  subse- 
ouent  advance  on  the  credit  of  the  payee  only, 
tbe  award  ought  to  be  altered  for  reducing 
the  amount  of  damages  to  the  sum  originally 
advanced.  As  the  plaintiff's  claim  to  the 
interest  was  not  disputed,  the  verdict,  with  re- 
gard  to  that,  roust  remain,  and  should  only 
therefore  be  reduced,  and  not  set  aside.  — 
Rule  absolute.— (?aMfa//  v.  Ray,  T.  T.  1835. 
K.3.  P.C. 


€ataman  ipitui. 

KJKCTMBNT.  — -  JUDOMBRT  AND  F088BS8ION 
OBTAINBO.  —  DBPBNCB  OF  LANDLORD.  — 
COLLUSION. 

The  Court  ttili  not  aliow  a  penon  cl«dming 
to  be  landlord  to  appear  to  defend  an  eject- 
ment after  judgment  andpoueseion  obtain- 
ed by  the  lee^or  of  the  phtntijf^, '  unlese  col- 
lusion between  the  latter  and  the  tenant 
shall  appear. 

In  this  case,  after  judgment  obtuned  and 
execution  issued  for  tne  lessor  of  the  plaintiff, 
a  rule  had  been  obtained  calling  upon  tne  latter 
t^  shew  cause  why  a  person. claiming  to  be 
landlord  of  the  premises  for  which  this  eject- 
ment was  brought,  should  not  be  admitted  to 
defend. 

.  Cause  was  now  shewn,  when  affidavits  were 
put  in  denying  any  collusion  between  the  lessor 
of  the  plamtiff  and  the  tenant,  and  cases  were 
cited  to  shew  that  after  judgment  and  execu- 
tion in  an  undefended  ejectment,  when  no 
collusion  existed,  the  Court  would  not  suffer 
«*nother  person  Co  be  let  in  to  defend.  In  one 
of  the  cases  pointed  out  the  Court  had  said 
that  if  collusion  was  proved  between  the  lessor 
of  the  plaintiff  and  the  tenant  they  could  inter- 
fere; but  without  such  proof,  the  only  course 
would  be  for  the  landlord  to  bring  an  action  of 
ejectment  to  recover  possession. 
In  support  of  the  rule  another  case  was 


cited,  where  the  Court  had  set  aside  an  inter- 
locutory judgment  sis[ned  for  want  of  an  ap- 
pearance, upon  an  affidavit  made  by  the  attor- 
ney that  he  nad  received  instructions  to  enter 
an  appearance,  but  had  neglected  to  do  so. 

The  Court  thought  that  collusion  being 
denied,  they  possessed  no  power  to  interfere. 
It  was  the  duty  of  the  tenant  to  send  the  de- 
claration and  notice  served  upon  him  to  the 
landlord.  The  case  alluded  to  in  support  of 
the  rule  was  a  mere  slip  of  the  attorney,  and 
could  not  be  considered  to  govern  tiiie  present 
case. 

Rule  di8charged.-r-/>0tf  d.  Thompson  y.  Roe, 
T.T.  1835.    C.P. 


UNIFORMITT  OF  PBOCB88  ACT. — CAPIAS.-— 
DBSCRIPnON  OF  DXFBNDANT. — DBFBN- 
OANT'b   RB8IDENCB. 

//  is  not  necessary  to  describe  a  defendant  in  a 
'  capias  as  of  his  precise  residence,  if  it  ie 

unknown,  but  he  may  be  described  f^  hie 

late  place  of  residence. 

This  was  an  application  to  set  aside  a  bail- 
bond  given  by  the  defendant  on  his  arrest,  on 
the  ground  that  the  provisions  of  the  Uniformity 
of  Aocess  Act  had  not  been  complied  with  in 
the  description  of  the  defendant's  residence 
introducea  into  the  writ  of  capias  on  which  the 
arrest  had  been  effected. 

The  affidavits  to  which  the  copy  capias  lefit 
with  the  defendant  was  attachea,  stated  that 
the  defendant  did  not  reside  at  the  place  men- 
tioned in  the  writ.  That,  indeed,  described 
him  as  'Mate  of  Devonshire  Terrace,  New 
Road."  This,  it  was  contended  in  support  of 
the  rule,  was  an  insufficient  description,  as  it 
must  be  presumed,  from  the  forms  of  the  writ 
given  in  the  schedule  of  the  act,  and  the  pro- 
visions of  the  fourth  section,  that  the  present 
place  of  residence  of  the  defendant  must  be 
given.  A  mere  description  of  him  as  '*  late"  of 
a  particuUr  place,  was  not  a  sufficient  descrip- 
tion of  him,  according  to  what  was  reqiured  by 
the  act.  It  had  been  held,  in  several  cases,  that 
the  provisions  of  the  Uniformity  of  Process  Act 
niiust  be  strictly  pursued;  and 'in  none  was  it 
more  important  that  such  provbions  should  be 
held  strict,  than  in  a  case  tviiere'  the  defendant's 
liberty  was  affected. 

Against  the  rule,  it  was  contended  that  there 
was  a  difference  between  the  language  of  the 
form  of. capias  given  in  the  schedule,  and  that 
of  the  writ  of  summons.  In  the  former,  the 
residence  of  the  defenduit  was  not  requred  to 
be  stated,  although  it  was  required  in  the  latter. 
All  that  could  be  required  by  the  statement 
was,  that  such  a  description  should  be  given  of 
his  residence,  as  could  be  reasonably  expected 
to  be  in  the  plaintiff's  power. '  But,  as  the  de- 
fendant's residence  would,  in'  many  cases,  be 
unknown,  where  the  plaintiff  intended  to  pro- 
ceed by  bailable  process,  all  that  would  be  in 
his  power  was,  that  he  should  nve  the  best 
description  of  where  he  waa  tol>e  foUnd,  which 
was  in  his  power.    If  be  was  not  acquainted 
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with  hh  actaal  residence,  be  must  either  state 
his  late  residence,  or  no  residence  at  alL  But, 
as  It  did  not  appear  from  the  schedule  that  it 
was  necessary  to  give  the  residence  at  all,  it 
would  be  sufficient  to  give  some  description  of 
tbe  defendant,  as  a  deicripth  pertondf.  Here, 
these  words  of  the  writ  migbt,  at  any  rate,  be 
taken  as  such  a  description,  and  therefore  the 
statement  wa&  sufficieutly  complied  with. 

Hie  Couri  was  of  opinion  that  the  rule  must 
be  discharged.  The  language  of  the  forms  of 
summons,  and  capiat  introduced  in  the  sche- 
dule»  was  essentiallv  different.  The  former 
was  directed  to  the  defendant  himself,  and  the 
latter  to  the  sheriff.  In  the  one,  it  might  be 
esseniiai  that  an  exact  description  of  the  place 
of  residence  should  be  introduced,  and  it  was 
required  bv  the  form  of  the  summons  given  in 
the  sekeduie.  In  the  other,  it  did  by  no  means 
fn^w  that  such  a  description  wu  eueitM; 
and  the  form  only  used  the  word  *'  of  after  the 
defendant's  name.  The  meaninjp  of  that  word 
might  be,  either  that  a  description  of  the  de- 
fendant's residence  should  be  mtroduced,  or  a 
description  of  his  person  only.  Authorities 
had  been  cited,  and  from  them  it  appeared, 
that  these  words  of  the  capita  might  be  taken 
in  the  Later  sense.  The  writ  of  cepim^  there- 
fore, here,  on  which  the  arrest  had  taken  place, 
was  sufficient,  and  the  present  rule  must  there- 
fore be  ducharged. 

Rule  discharaed.— ^i7/  v.  Hiurvey,  T.  T., 
1835.  Exch. 


Mfehaelmai  Term.— At  WestaslMter. 


SITTINGS  IN  CHANCERY, 
Mkhueimui  7Vr»,  1835. 

■irou  mn  Loana  com  uisaioMEaa. 
At  Westminster. 


Monday  - 
Tuesday  • 
Wednesday 
Thursday  • 
Friday 
Saturday  - 
Monday  • 
Tuesday  - 
Wednesday 
Hiursday  • 
Friday  - 
Saturday  - 
Monday  - 
Tuesday  . 
Wednesday 
Hinrsday  . 

Friday 
Saturday   - 
Monday     • 

Tuesday     • 
Wednesday 

Such  days  as 
Commissioner, 


PleM,  Demnxrera,  Ex- 
ceptions, CMses, 
and  Further  Direcx 
tiooa. 


Nov.  2  I  Motions. 

.  3  I  Petttionrday. 

•  4 ' 
.  5 
.  6 

-  7 

-  9 

-  10 

-  "  i 

-  12  I  Motions. 

-  IS*^ 
^ .    Pleas*  Demnrreia,  Ex. 

ifi  V    ^P*i<»A8»     Causes, 

*  {^  f    and  Further  Direc 

I    18 

-  19 

.    20 

-  21 


Motions. 

Pleas,  Demurrers,  Ex- 
ceptions,    Vweu, 
and  F^i^er  Diree> 
tlons. 
24  I  ShortCansesaadAtou 
-    25  I  Motions. 

his  Honour  is  engaged  as  Lord 
are  excepted. 


; 


B0LL8  COURT. 

jii  IFeeiminiter  •/  10  u^chek. 


Saturday  November  7  \ 


Monday 

Saturday 

Monday 

Saturday 

Monday 


Appeal  Motions    by 

Date,  and  Appeals. 

•    14  \  Appeal   Motions    by 

16/     Date,  and  Appeals. 

21  \  Appeal   Motions   by 

23  J      Date^  and  Appeals 


Preuimuio Mkkueimet  Term,  1835. 

BXrORX  THS  TICa  CBAITGILLOR. 

At  Llncola^  Inn. 
Oct.  21  \ 


Wednesday 
Thursday 
Friday 
Saturday  - 
Monday  • 
Tuesday  - 
Wednesday 

Thiiffsdiqr  - 
Friday  . 
Saturday  • 


22 
23 
24 
26 
27 
28 
29 
30 
31 


MottMU  and  Petitions. 


/. 


Monday  • 
Tuesday  - 
Wednesday 
Thursday  - 
Friday  . 
Saturday  • 
Monday  • 
Tuesday  - 
Wednesday 
Thursday  . 
Friday 
Satuxday  • 
Monday  - 
Tuesday  - 
W  rnesday 
Thursday  - 
Friday  - 
Saturday  - 
Monday  • 
Thesday  - 
Wednesday 

After  Term, 
lane. 

Thursday  • 

Friday       * 


Nov.  2 

-  3 

-  4 
.  5 
.     6 


10 

11 

12 

13 

14 

16< 

17 

18 

19 

20 

21 

23" 

24 

25 


Motions. 
Petitions. 


Pleas,  Demurrers, 
Causes,  further  Di- 
rections, and  Ex- 
ceptions. 


I  Motions. 

Pleas,  Demurrers, 
Causes,  further  Di- 
rections, and  Ex- 
ceptions. 

Motions. 

^  Pleas,  Demnrren, 
Causes,  further  Di- 
rections,  and   Ex- 

.    ce|>tions. 

Motions. 


at  the  Rolls  Court,  Chancery* 

01* /Petitions  after  swear- 
*  ^^\  ingintheSoUdtors. 
-    27  I  Short  Ca  ists. 


Causes,  further  Directions,  and  Petitions  by 
consent,  every  Friday,  at  the  sitting  of  ihs 
Court. 


AimMTi  U  Qiunm.'^Qmri99» 
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ANSWERS  TO  QUERIBS. 


Commott  Eaio. 
KXBCUTioN>  p.  464. 

Since  the  3  &  4  W.  4,  c.  42,  8. 11,  it  aeemt 
that  fi0  maierktludwnUfg^e  can  ^te  taken  of  the 
misnomer.  If  tlie  defendanl  appear  by  hie 
wronff  name,  or  if  he  appear  by  bu  right  name, 
the  plaintiff  may  declare  agunsi  him  thereby, 
stating  in  bis  declaration  that  he  was  »ued  by 
his  trronr  name.  See  Doe  ▼.  Buichef,  T.  R. 
611.    NJUv.flintk,2W^t.99S. 

ir  there  be  any  irregidarity  in  the  procesa, 
the  application  mast  be  to  set  aside  the  senrice 
of  the  wrir,  and  the  subsequent  proceedings  ; 
bat  you  cannot  apply  to  quash  or  set  aside  the 
writ  itself.    M.S.MIicb.  1814. 

The  above-mentioned  statute  states,  that 
*'  no  plea  in  abatement  for  a  misnomer  shall 
be  allowed  in  any  personal  acdun,  but  that  in 
aU  caaes  in  whicn  a  misnomer  woald,  Imt  for 
this  act,  have  been  by  law  pleadable  in  abate- 
ment in  such  actions,  the  defendant  shall  be 
at  liberty  to  cause  tlie  dederathm  to  be  amend- 
ed,  at  the  costs  of  the  plaintiff,  by  inserting  the 
Hfkt  name  vpon  a  judg^e  nmmone,  founded 
on  an  affidavit  of  the  right  namt^*  made  by  de^ 
fendant ;  consequently,  it  is  quite  clear,  that 
if  a  defendant  is  sued  in  a  wrong  christian 
name,  and  receives  a  declaration  without 
taking  any  steps  to  cause  it  to  be  amended, 
the  plaintiff  is  at  liberty  to  siffn  his  judgment 
(in  default  of  a  plea),  and  take  the  defendant 
in  execution. 

W.8. 


\  and  also  Madd^f  Bceleslastlcal  Digeit, 
185.  It  would  appear,  that  to  mttntain  an 
eateluiive  right  to  a  pew,  the  person  claiming 
il  must  shew  either  a  facnltv,  or  a  prescription, 
which  wfll  suppose  a  fheuf^.-— See  the  above 
case  of  fFalter  v.  Gunner  Sf  Druru :  a  mere 
poueteory  right  is  not  good  against  the  church- 
wardens and  the  ordinary.  Th^  churchwardens 
are  bound  to  seat  the  parishioners,  according 
to  their  itatton  in  society,  taking  care  not  to 
at^coramodate  the  higher  classes  beyond  tfadr- 
real  wants,  and  thereby  exclude  their  poorer 
neij^hbours.  JF\tller  v.  Lane,  2  Add.  Rep. 
426. — I  think,  therefore,  upon  reference  to 
the  above  cases,  it  will  be  fr>und  that  all  seats, 
except  those  held  bv  faculty  or  prescription, 
are  at  the  disposal  or  the  churchwardens,  sub- 
ject to  the  control  of  the  ordinary ;  that  all  the 
parishioners  have  a  right  to  be  seated  accord- 
ing to  their  rank  ;  and  that  they  are  entitled 
to  this  right  without  making  any  special  pay- 
ment for  It.  T.  H. 


BBQUBflT—''  FlWPXmTT.'*      F,  416. 

The  words  "  all  my  property*'  will  pasi  every 
species  of  property  betonging  to  the  teatator^ 
in  England, at  tfaie  time  of  his  decease}  but 
not  property  elsewhere.— >^rji^  ▼.  Jmoidp- 
Rolls,  Nov.  15, 1834 :  and  see  Ca.  Col.  Watkina' 
Prin.  of  Convey,  by  Blerrifield.  8th  edit.  591. 

SoitOTOB. 


FSW  BSIfTS-*-OHTyECHWAftDBNB.      F.  4S2. 

The  distribution  of  seats  In  churches  belongs 
to  the  churchwardens,  as  the  officers  of  the 
church,  subject  nevertheless  to  the  dhrection 
of  the  ordinary.  In  ff niter  v.  Gunner  and 
Druru,  I  Hagg.  Cons.  317,  it  is  laid  down, 
by  Sir  William  Scott,  that  "  it  is  cleariy  the 
law  on  this  subject,  that  a  parishioner  has  a 
rigittLto  a  seat  in  tlie  church  without  pttying 
fvr  it,**  It  was  stated,  in  the  pleadings  in  the 
same  cause,  that  there  was  a  custom  to  pay  a 
rent  for  seats,  which  rent  was  applied  in  ease- 
ment of  the  parish  rate, — **  a  pracuce,"  SirWH- 
Ham  ot>served,  '*  whicli  had  been  constantly  re- 

Srehended  by  the  Ecclesiastical  Courts,  and 
iscQuraged  as  often  as  it  had  been  set  up. — 
There  can  be  no  property  in  pews :  they  are 
erected  for  the  use  of  the  parishioners.  The 
ordtnarv  may  grant  a  pew  to  a  particular  per- 
son while  he  resides  within  the  parish ;  or  there 
may  be  a  prescription  by  which  a  faculty  is 
presumed ;  but  as  to  personal  j>roperW  in  a 
pew,  the  law  knows  of  no  such  thing.*' — By  Sir 
John  Kicholf,  in  Hmektm  ^  Coleman  v.  Com- 
p«rpe.3PhiU.  R.  16. 

Pews  in  a  church  belong  to  the  parish,  for 
the  use  of  the  inhabitants,  and  can  neither  be 
eold  nor  let  without  a  speciri  act  of  parliament. 
See  JF^liie  v.  Moti  and  French^  1  Hagg.  Rep. 


9jAi  flf  Smtttoli  weSn  ffywiiitt 

LAW    OF   LANOLORD  AKD  TBNAMT.—- OMDBB« 
TBNAMT.— DISTRBaa.     F.  432. 

The  11  Geo.  2,  c.  19,  s.  1,  extendiiig  a.  51 
of  8  Anne,  c.  14,  does  not  empower  a  land- 
lord to  follow  and  seize  the  goods  of  his  tenant, 
unless  they  shall  have  beca  **  fremduUntly  nr 
clandestinely  earned  aufi^  J*  There  is  no  autho- 
rity to  shew  that  j4.  can  follow  and  distrain  the 
goods  of  (7.  "The  Books  of  a  Scholar,"  and 
**  Anicles  of  an  Attorney's  Office,"  it  should 
seem,  by  Gorton  v.  Falkner,  4  Term  Rep.  566| 
S.  P.  Robertas.  Jaekeon,  Peake  Add.  Cas.  36, 
may  be  distramed,  if  there  be  no  other  suffi« 
cient  distress  411  the  preodses.  N.O. 


QUERIES. 


EM  9t  pitryfTts  xtOI  CMteynicitif. 

POWBB. 

By  indenture  of  feoffment,  dated  the  24A 
of  June  1826,  "if.  conveyed  to  B.  n  plot  of 
land,  to  hold  the  same  unto  the  sRid  /!«  hie 
hdrs  and  assigns,  to  the  only  proper  uae  aad 
behalf  of  the  said  B.  and  C.  (J9.'s  trustees), 
and  the  heirs  and  assigns  of  the  said  B.  for 
ever,  neverthelcBS  as  to  the  sud  C.  and  Uie 
eitata  so  thereby  limited  to  him»  in  trust  for 
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QiMfWf .— AKlor'tf  LHi9r  Bag. 


and  for  the  only  use  and  benefit  of  the  add  B., 
his  hein  and  asuipu^  and  for  no  other  use, 
intent,  or  purpose  whatsoever.  C,  BJ% 
trustee,  is  dead,  and  B»  has  lately  sold  the  land 
to  Z>. :  is  iS.'s  wife  entitled  to  dower? 

Y.  Z. 


BKVI8K.— TSNANT8  IN  COMMON. 

.  Under  a  devise  "  to  two  persons,  or  to  the 
survivor  of  them,  and  the  estate  to  be  disposed 
of  by  the  survivor  by  will,  as  he  should  think 
fit,"  would  a  will  made  by  one  of  the  tenants 
in  common  (assumin/^  that  the  devisees  took 
as  tenants  in  common  for  life,  with  a  contin- 
gent remainder  in  fee  to  the  survivor)  in  the 
lifetime  ofboih^  be  considered  valid  ?  If  not,  as 
I  am  disposed  to  think,  how  can  the  negative 
be  reconciled  with  Blackstone's  definition  of 
an  executory  devise,  vol.  2,  pa^e  172,  "where- 
by," he  says,  '*  no  estate  vests  at  the  death  of 
the  devisor,  but  only  on  some  future  contin- 
gency ?"  Vekab. 

LBA8E. — BANKROPTCT. 

A.  demises  certain  premises  to  B,  for  a  term 
of  years.  B.  deposits  the  lease  with  C,  without 
executing  any  assijpriment,  and  shortly  after- 
wards becomes  a  bankrupt.  No  surrender  of 
the  lease  or  notice  of  any  kind  has  been  effected 
by  B,  or  his  assignees.  €,  has  given  notice  to 
A.  af  his  intention  to  quit  at  the  expiration  of 
the  first  seven  years  of  the  term. .  What  reme- 
dy, and  agunst  whom,  has  A.  ?  Is  B.  discharged 
from  his  liability  as  lessee  in  consequence  of 
his  bankruptcy,  or  is  his  liability  still  continued 
from  omitting  to  make  the  usual  surrender ;  or 
has  A,  Any,  and  what  remedy,  against'  the 
assignees?  Amicus. 


BANKAUFTCT. — ^INSOLVBNCT. 

Can  the  official  assignee  under  a  bankruptcv, 
call  upon  the  official  assignee  under  an  insol- 
vency, to  pay  over  certain  sums  of  money  that 
he  has  received  under  such  insolvency  ? 

Jus. 


lifo  Of  Waxms*' 

ARTICLB8     OF     CLBRK8BIF. — ^A88tONMKNT. — 
8TAMF. 

A,  was  articled  to  B,  for  five  years;  A. 
served  four  years,,  then  came  to  London  to  C. 
(who  is  not  B/n  agent,)  but  two  months  elapsed 
before  A,  was  assigned.  A.,  therefore,  in  order 
to  comply  with  the  statute  requiring  five  years 
service  under  contract,  entered  into  a  contract 
in  the  assignment  to  serve  C,  for  twelve  months, 
being  the  restdOe  of  the  original  term,  and  two 
months  over.  The  stamp  on  the  assignment 
was  only  1/.  Ifii. :  should  it  have  been  120/.  on 
account  of  the  new  contract?  if  so,  will  the  as- 


signment for  the  residae  of  the  original  term 
be  good,  provided  a  fresh  contract  on  a  proper 
stamp  is  entered  into  at  the  end  of  diat  time, 
to  serve  the  two  months  ?  0.  U.  K. 

Common  ijrtD. 

HD8BAND'8   liability. 

In  1823,  A.'%  husband  left  her ;  and  in  1828, 
A.*B  rent  bdn^  in  arrear,  C.  lent  A.  201.  Since 
that  time,  differences  arose  between  A.  and  C.^ 
and  A,  now  refuses  to  repay  the  sum  to  C. 
Would  it  be  advisable  to  pniceed  against  the 
wife,  or  against  the  husband,  the  latter  having 
left  her  for  twelve  years,  and  being  an  entire 
stranger  to  C?         A  Con8TAmt  Rsadrr. 


THE  EDITOR'S  LETTER  BOX. 

The  Leg^iU  Almanac^  Remembrancer^  emd 
Dinrfft  for  1836,  is  now  published,  price  3f.  6d. 
We  refer  to  a  notice  of  its  contents  in  another 
part  of  this  number. 

It  will  be  observed  by  our  numerous  Corre. 
spondents  relating  to  the  Legal  Almanme,  that 
we  have  adopted  several  of  their  suggestions  ; 
and  other  additions  which  have  been  recooi* 
mended,  will,  probablv,  be  added  another 
year.  We  invite  the  ravour  of  further  tug« 
gested  improvements  and  corrections. 

The  Engrlitk  Bnr  and  Law  Studeme*  Guide: 
A  Supplement  to  the  Lists  of  Counsel,  and 
Regulations  of  the  Inns  of  Court,  will  be  pub- 
lished immediatelv  after  Michaelmas  Term» 
comprising  a  Table  of  the  Precedence  of  the 
Bar  according  to  the  latest  decisions ;  King's 
Counsel  aod  Serjeants  according  to  their  pre- 
sent rank ;  Barristers  called  in  1835,  with  the 
exact  dales  of  their  Call,  and  a  corrected  fist 
of  Special  Pleaders  and  Certificaled  Convey.- 
ancers. 

The  First  Part  of  the  Commeniarki  m  ike 
New  Sttttutet,  contains  a  full  Digest  of  the  Ijaw 
and  Practice  of  Corporations,  with  the  Neir 
Act  and  Order  in  Council  verbatim,  price  3ff.  6if. 

The  Appendix  to  the  present  volume  con-> 
tains  the  Commissioners'  Report  on  the  Sta- 
tute Law,  price  2«. 

The  Queries  and  Answers  of  T.  S. ;  B.  M .  i 
*•  Reader ;»  N.  G,; "  Ero  ;'*  E.  B. ;  A.  B. ; 
N.  O. ;  N.  O.;  and  C  G.,  have  been  recdved. 

We  recommend  *'  Spes  "  to  apply  at  the 
Incorporated  Law  Society  for  the  informatioa 
he  requires. 

We  shall,  as  suggested,  publish  as  early  aa 
possible,  a  General  Table  of  Conteots  of  the 
first  Ten  Volumes  of  the  Lefal  Obeerver,  and 

the  Two  Volumes  of  the  Monihlg  Reevrd, 

We  thank  a  Correspondent  for  pointing  oat 
the  information  inserted  in  another  part  of  this 
Number,  and  which  was  omitted  last  week. 

The  suggestion  as  to  the  Circuits  of  the  Ia« 
solvent  Debtors'  Court  shall  be  considered. 


2rtie  llegal  ^h^tv^tVi, 


Vol.  X.         SATURDAY^  OCIOBER  31, 1835.    No.  CCXCVIII. 


—  "  Quod  magis  ad  nos 

Peitinet,  et  nescire  maiom  est,  agitainus. 


Ho  RAT. 


THE  LAW  REFORMS  OF  THE  LAST 
SESSION  OF  PARLIAMENT. 


Wb  last  week  took  occasion  to  notice  the 
opinions  of  a  contemporary  with  respect  to 
law  reform,  and  to  give,  we  think,  pretty 
satisfactory  evidence  of  his  ignorance  on  the 
subject.  We  now  wish  to  direct  the  atten- 
tion of  our  readers  to  an  article  of  a  very 
diffeneut  nature,  which  is  contained  in  the 
hst  (October)  number  of  the  Edinburgh 
Review.  Rumours  ascribe  it  to  Lord 
Brougham,  and  we  should  say  from  internal 
endence,  that  it  comes  from  his  pen ;  but 
at  any  rate  it  proceeds  from  one  well  ac- 
quainted with  the  matters  on  which  he 
writes,  and  displays  not  only  a  knowledge 
of  the  principles,  but  also  of  the  secret  his- 
tory of  the  chief  bills  of  the  last  session  of 
Parliament  relating  to  law  reform.  The 
general  subjects  of  the  article  are  the  whole 
proceedings  of  the  session,  and  the  conduct 
of  the  House  of  Lords.  Hie  various  impor- 
tant matters  relating  to  general  politics  are 
debated,  and  the  moat  liberal  opinions  es- 
poused ;  the  plans  for  the  reform  and  re- 
modelling of  tills  house,  are  discussed  in  a 
manner  the  most  free.  The  opinions  re* 
lating  to  the  legal  measures  cannot  therefore 
be  suspected  of  proceeding  from  a  preju- 
diced or  narrow-minded  view  ;  for  while 
they  approve  of  the  conduct  of  the  House 
with  respect  to  law  reform,  they  are 
accompanied  by  reproofs  and  censure 
of  its  proceedings  in  almost  all  other 
matters.  Jbey  are  thus,  we  consider,  of 
considerable  value,  aa  proving  that  the 
course  which  we  have  always  advocated 
with  respect  to  law  reform,  is  a,pproved  of 
by  all  its  real  and  reflecting  friends.  And 
first,  with  respect  to  the  Imprisonment  for 
Debt  Bill,  alluding  to  the  House  of  Lords, 
the  Reviewer  says : — 

"  The  Imprisoninent  for  Debt  Bill  is  the  most 
important  of  those  measures  which  they  are 
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very  erroneously,  and  therefore  unjustly,  ac- 
cused of  stopping.  It  is  a  measure  of  immense 
extent— of  extreme  importance— of  crreat  diffi- 
culty in  principle — of  i*ast  and  complicated  de- 
tails. Few  of  those  wiio  speak  of  it  have  perhaps 
considered  its  nature.  It  estahlishc:i  local  judi- 
catures all  over  Enfrland;  suljccis  every  man, 
whether  in  trade  or  not,  to  a  system  resera- 
blinqf,  in  its  operations,  the  bankrupt  law;  pre- 
scribes the  mode  in  which  all  the  debtor's  pro- 
perty shall  be  wrun/^  from  him  and  distributed 
among  his  creditors  ;  and  in  short,  introduces 
a  new  cotie  of  the  law  of  debtor  and  creditor, 
with  a  new  Judicial  system  for  carrying  the 
provisions  of  that  code  into  effect.  77ierif  is 
hardly  a  principle  of  the  Enirlish  law  irhich 
this  code  does  not  mjterinlly  uffect^  and  not  a 
person  in  the  community  trkose  position  it  does 
not  in  some  measure  change.  We  are  acquaint- 
ed with  its  details ;  we  approve  of  them,  gene- 
rally speaking,  as  we  wholly  approve  of  the 
fundamental  principles.  There  is^  however, 
the  greatest  diversity  of  opinion  respecting 
them  among  the  trading  part  of  the  commu- 
nity; to  say  nothing  of  the  legal  profession. 
But  he  that  as  it  may,  is  it  not  a  little  too 
much  to  say  that  the  Lords  ought  to  have 
passed  a  bill  of  this  sort  in  a  week  or  ten  days — 
and  yet  it  was  only  brought  before  them  at  the 
end  of  August  ?  Can  any  man  who  soberly 
reflects  on  the  matter  deny,  that  unless  the 
Lords  arc  to  be  regarded  as  merely  ministerial 
in  legislation,  it  was  absolutely  impossible  for 
them  to  epter  upon  this  important  subject  at 
that  time.  We  assume  for  the  present  that 
there  is  some  use  in  two  chambers  of  Parlia- 
ment, and  that  those  measures  which  pass  the 
one  are  the  better  for  undergoing  examination 
in  the  other.  We  assume  this  because,  pro- 
bably, even  those  who  hold  the  veto  of  the 
Loras  should  be  taken  away,  are  not  prepared 
to  assert  the  entire  efficary  of  the  discussions 
of  any  one  chamber  of  Parliament,  this  being 
in  fact  an  assertion  of  the  infallibility  in  that 
chamber."    p.  196. 

Now,  if  our  readers  will  refer  to  our  opi- 
nions, aa  to  this  bill,  they  will  find  that  we 
have  always  insisted  that  its  provisions  and 
eflFect  are  not  generally  known;  that  in 
fact  it  passed  the  House  of  Commons  not 
without  considerable  difHcultv,  and  by  the 
2K 
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means  of  mach  parliamentary  tact  and  ma- 
noeuvre, and  without  any  general  discus- 
sion on  the  merits.  We  shall  he  quite  sa- 
tisfied if,  when  its  principles  and  details  arc 
fully  made  known  to  the  country,  it  pass 
into  law;  hut  we  have  always  protested 
against  its  heing  pressed  through  without 
proper  consideration,  and  we  are  happy  to 
have  our  opinions  so  powerfully  supported 
by  the  Reviewer. 

Then  again,  as  to  the  Prisoners'  Counsel 
Bill,  the  writer  says : — 

"  Mr.  Buller's  bill  »  for  allowing  prison- 
ers counsel  to  make  defence  in  cases  of 
felony,  by  addressing  the  jury,  is  the  next. 
It  was  proceeded  widi,  and  referred  to  a 
select  committee,  which  examined  much 
evidence ;  and  then  it  was  found  that  a 
very  great  difference  of  opinion  prevailed 
among  the  most  practically  experienced 
men  upon  the  question.  Nothing  is  more 
common  than  to  represent  this  measure  as 
quite  a  thing  of  course,  and  on  which  all 
men  are  agreed — at  least  ^1  men  of  liberal 
opinions ; — but  nothing  is  less  true.  There 
are  many  grand  difficulties  in  the  question. 
We  think  the  preponderance  of  the  argu- 
ment is  in  favour  of  the  bill ;  but  we  cannot 
speak  with  so  much  crmfidence  now,  as  we 
could  before  the  labours  of  the  committee 
disclosed  such  diversity  of  sentiment  among 
the  most  experienced  persons.  One  thing 
is  clear,  that  men  of  liberal  opinions  are  as 
much  divided  on  this  bill  as  the  anti-re- 
formers ;  for,  while  the  Lord  Chief  Justice 
Denman,  Lord  Chief  Baron  Abinger,  Sir 
F.  Pollock,  and  Mr.  Hill,  are  found  on  one 
side,  and  favourable  to  the  measure,  Lord 
Lyndhurst  and  the  Recorder  are  supported 
in  their  opposition  to  it  by  Mr.  C.  Phillips, 
one  of  the  most  distinguished  friends  of  li- 
beral principles,  and  the  person  in  the  pro- 
fession most  practised  in  criminal  jurispru- 
dence at  the  present  day ;  and  Lord  Radnor 
himself,  a  most  experienced  magistrate,  as 
well  as  a  recorder,  and  a  most  eminent  re- 
foTBier,  has  given  decisive  testimony  also 
agakist  the  measure.  It  is  surely  not  to  be 
•iK)ndered  at,  that  in  this  discrepancy  of 
sentiments  the  Lords  declined  proceeding 
with  the  bill  while  the  Law  LordB  were  ab- 
sent upon  their  circuits,  from  which  the 
Chief  Justice  and  Chief  Baron  did  not  re- 
turn till  the  very  close  of  the  session.  If 
tlie  Lords  did  wrong  then,  in  postponing 
this  hill,  they  must  share  the  blame  with 
Lord  Brougham  who  moved  it,  and  Lord 


•  The  bill  was  brought  in  by  Mr.  Ewart— 
Ed.  L.  O. 


Denman  who  supported  it,  both  of 
agreed  in  the  opinion,  that  it  must,  for  the 
reason  we  have  assigned,  stand  over."  pp. 
195.  196. 

Here  also,  we  agree  with  the  writer,  al- 
though we  are,  with  him,  in  favour  of  this 
bill.  But  what  follows  is  even  more  to  our 
taste: — 

'*  The  bills  for  alterin^f  the  law  on  the  exe- 
cution of  wilh,  and  on  other  matters  coanected 
with  testamentary  and  intestate  successioo, 
were  likewise  referred  to  a  ifelect  committee. 
A  difference  of  opiniou  arose  among  the  law 
lords  who  attended  it ;  and  the  eminent  con- 
veyancer who  had  chiefly  prepared  the  report 
of  the  real  nroperty  commissioners,  out  of 
which  the  bill  f^ew,  was  directed  to  attend 
for  the  purpose  of  beinff  examined  on  the  dis- 
puted points.  A  family  affliction  prevented 
niin  from  a^pearinji^  for  some  days,  duxing 
which  the  chief  justices  were  obliged  to  go  lo 
their  respective  circuits.  One  of  them  had 
proposed  some  very  important  alterations  in 
the  powers  of  the  principal  bill.  These  could 
not  be  discussed  before  his  return.  Perhmps 
nothing  more  needs  be  snid  to  eonvinee  uU  whmae 
opinions  upon  the  fit  and  safe  mode  of  reform* 
ing  our  jurisprudence  are  worthy  of  notice,  or 
at  least  entitled  to  much  respect.  We  have  no 
hesitation  in  saying  that  the  lords  would  have 
been  g^reatly  to  blame  had  thev  hurried  through 
these  bills  in  the  absence  of  the  jud|res. 

"  The  Tithe  Suits  Bill,  and  the  Tuxnip-dtbc 
Bill  (the  latter  of  which,  by  the  way,  is  as  di- 
rect an  interference  with  the  rights  of  cUurcl^ 
men  and  their  private  property,  as  anv  clause 
in  the  Iri«h  Act  [Bill  «J  are  accountea  in  all 
the  lists  we  have  seen  among  the  bills  thrown 
out  by  the  lords.  There  is  not  a  word  of  truth 
in  this ;  both  of  them  ]>assed.  Each  greatly 
improved  bv  the  alterations  it  receivi^,  and 
made  to  effect  its  purpose  much  more  surely. 
They  are  now  laws."    p.  19. 

We  willingly  record  this  approval  of  the 
principles  of  legal  legislation,  whidi  we  have 
always  advocated.  With  the  other  matters 
contained  in  t)ps  article  we  have  nothing  to 
do;  but  we  cannot  but  contrast  the  rash 
and  blundering  ignorance  of  the  last  re- 
viewer who  came  under  our  notice,  with  the 
temperate  and  judicious  views  of  the  pre« 
sent  writer.  There  are  two  ways  of  endea- 
vouring  to  accomplish  a  complete  reform  of 
the  defects  which  exist  in  our  judicial  insti- 
tutions  :  the  one  is,  without  any  referenoe 
to  the  past  or  the  present,  to  lay  the  axe  at 
their  root ;  the  other  is,  by  degrees  to  im- 
prove their  structure,  removing  so  much  as 
is  necessary,  and  embellishing  what  remains. 
We  prefer  the  latter  way,  and  so,  we  are 
happy  to  see,  does  the  Edinburgh  Reviewer. 


•  Our  list  was  correct  in  these  partkalan. 
See  ante,  p.  399.— £d.  L.  O. 
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NOTICES  OF  NEW  BOOKS. 

The  Merchant  Seamen  s  Act,  toUh  Forms, 
copious  Notes,  and  a  fuU  Index.  Also, 
the  Act  for  encouraging  the  Enlistment  of 
Seamen  into  the  Navy.  By  Charles  F.  F. 
Wordsworth,  Esq.,  of  the  Inner  Temple, 
Bvrnter  at  Law.    London :  Henry  But- 

'    ter worth,  1835. 

Ws  cannot  better  explain  the  scope  of  this 
little  work,  than  by  the  following  extract 
£rom  ^e  author's  PrefiEu:e. 

"  The  consolidation  of  various  statutes,  and 
the  enactment  of  several  new  provisions  relating; 
to  merchant  seamen,  render  the  act,  which  is 
]bere  illustrated  with  notes,  another  of  the  uu- 
meri^us  improvements  in  modern  legislation. 
There,  are  two  principal  features,  however,  in 
the  present  act  which  at  once  command  atten- 
tioM :  the  hiii  is  the  establishment  of  a  register 
of  all  the  British  merchant  seamen  of  the 
Unite<i  Khigdom, — a  provision  calculated  to 
add  to  the  unity  and  strength  of  that  branch  of 
naUonal  power,  at  the  same  time  that  it  affords 
the  means  of  readily  ascertaining  its  condition, 
and  the  amount  of  contribution  which  might 
-be  required  from  it  in  any  national  emergency. 
Subordinate  to  this  important  feature,  is  the 
provision  under  which  there  must  be  an  agreC" 
ment  in  writing  of  a  certain  form,  between  the 
masters  of  ships  and  their  crews.  Hitherto, 
many  irregularities  and  frauds  have  been  prac- 
tisea  against  seamen — a  class  of  persons  in  a 
great  degree  indifferent  about  their  rights 
. — from  the  want  of  proper  enactments  on  this 
subject. 

"  Tlie  other  great  improvement  is  the  em- 
powering of  justices  or  the  peace  to  adjudge 
summarUy  upon  claims  for  wages  not  exceed- 
xng  tteeniy  pounds, — whereas  seamen  were  for- 
mer! v  but  too  often  driven  to  the  Court  of  Ad- 
miralty for  a  remedy.  This  provision  may  be 
said  to  be  analogous  to  one  contained  in  the 
.recent  "  Law  Amendment  Act,"  enabling 
plaintiffs  to  try  certain  causes  under  20A  before 
:the  sheriff*,  at  an  inconsiderable  expense. 
A{^in :  when  a  voyage  was  terminated^  a  cer- 
tain time  must  have  elapsed  before  a  seaman 
could  claim  his  wages, — but  now,  when  he 
.shall  have  an  opportunity  of  at  once  shipping 
himself  in  anotner  vessel,  he  may  proceed  be- 
lure  a  jusUce  and  obtain  immediate  payment 

**  It  will  be  seen,  also,  that  under  the  dSth 
section,  where  assaults  and  batteries  shall  have 
been  committed  on  board  ships,  a  summary  re- 
medy before  two  justices  of  the  peace  is  now 
created.  That  section  extends  the  provisions 
of  the  9  Geo.  4,  c.  31,  *  for  consolidating  and 
amending  the  statutes  in  England  relative  to 
offences  against  the  person,*  to  merchant 
seamen  whilst  on  board  ship. 

"  Humanity  pervades  several  of  the  clauses 
of  this  act.  By  the  40th  and  four  following 
sections,. the  forcing  on  shore,  or  leaving  be- 
hind any  person  befonging  to  the  crew,  is  made 
m  misdemeanour,  and  such  offence  may  be 
tried  in  any  part  of  his  Majesty's  domiuMis, 


instead  of  the  United  Kingdom  only,  as  hi- 
therto;  nor  can  a  seaman  be  discharged 
abroad  without  the  sanction  of  consuls  or 
other  functionaries;  nor  left  abroad  upon  plea 
of  his  not  being  in  a  condition  to  proceed,  &c., 
without  a  similar  authority,  and  without  the 
master  paying  such  seaman  his  wages.  The 
mere  enumeration  of  these  provisions  will  ma- 
nifest the  anxiety  of  the  legislature  to  provide 
in  behalf  of  seamen  against  every  contingency^ 
In  furlheranceof  this  humane  object,  accumu- 
lated duties  are  thrown  upon  consuls,  resident 
British  merchants,  and  otiier  persons. 

''  Bver^  ship-owner  and  ship-master  must 
furnish  himseli with  the  act  of  parliament;— 
it  has  therefore  been  mv  object  to  append  co- 
pious notes,  in  order  that  an  epitome  of  all 
the  laws  relating  to  merchant  seamen  might 
be  comprised  in  one  publication.  There  are  two 
or  three  of  the  notes  relating  to  those  benevo- 
lent establishments,  the  "  Corporation  for  the 
Relief  of  Merchant  Seamen,"  and  the  "  Sea- 
man's Hospital  Society,"  which  1  have  had 
much  pleasure  in  subscribing,  becanse,  al- 
though not  strictly  within  the  present  legal 
object  of  this  publication,  they  cannot  be  too 
extensively  known  to  merchants  and  merchant 
seamen. 

"  Some  forms  are  added, — most  of  them  fit 
for  practical  purposes :  those  which  are  not 
so  m  precise  terms,  will  be  found  useful 
as  guides  in  the  framing  of  others.  These,  with 
the  notes,  and  a  tolerably  full  index,  consti^ 
tute  the  claims  which  this  little  book  may  be 
considered  to  have  upon  public  attention." 

The  subject  of  the  work  is  not  one  in 
which  a  visry.  large  part  of  the  profession  is 
engaged;  but  it  is  satisfactory  to  know 
where  all  the  necessary  information  can  rea- 
dily be  found,  whenever  the  practitioner 
may  require  it.  We  have  looked  through 
the  notes  to  iS^  ftct,  and  think  that  Mr. 
Wordsworth  has  diligentiy  performed  the 
promise  contained  in  his  preface.  The 
former  statutes,  and  the  decisions  bearing 
on  the  subject,  are  comprised  in  the  notes. 
The  Common  Law  practitioner  will  observe, 
that  a  justice  of  the  peace  is  now  authorized 
to  determine  all  questions  relating  to  sea- 
men's wages,  when  the  amount  does  not 
exceed  20/.  (s.  15) ;  and  if  an  action  or  suit 
be  brought,  the  Judge  tnay  deprive  the 
plaintiff  of  his  costs  (s.  16). 


PRACTICAL  POINTS 
OF     GENERAL  INTEREST. 

No.  LXXXIV. 

CBAN6INO  A  NAMS' 

In  our  first  volume,  p.  214,  the  law  relating  to 

the  l^gal  mode  of  changing  a  name  was  stated; 

and  the  view  there  taken  is  fuUy  supported  by 

a  casf  just  reported,  chiefly  relating  to  another 
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poiut.  Ill  the  elaborate  judgment  of  Cbiof 
Justice  Tindal,  he  thus  adverted  to  die  neces- 
sary formalities  required  to  change  a  name. 
Au  estate  was  devised  to  a  person  of  the  name 
of  Lowndes,  "  on  condition  he  changes  his 
name  to  Selby." 

"  It  has  been  more  than  once  asked  by  a 
learned  gentleman  of  the  grand  assize,  whether 
the  name  has  t)een  changed  in  the  way  which 
the  law  prescribes.  In  this  will  the  condition 
is,  that  Air.  Lowndes  changes  his  name  to  Sel- 
hy,  U  appears  that  at  first  he  retained  the 
name  of  Lowndes,  while  the  receivership  was 
going  on;  and  that  afterwards  he  took  the 
name  of  Selby  in  addition  to  the  other ;  and  I 
am  not  prepared  to  say  that  that  was  not 
changing  his  name :  but  at  all  events  he  after- 
wards changed  it  entirely,  and  left  out  the 
name  of  Lowndes.  There  is  nothing  in  the 
will  that  purports  that  the  condition  is  to  be 
executed  in  a  very  limited  or  precise  time; 
therefore,  though  he  took  it  a  little  later,  and 
though  in  some  particular  acts  he  might  use  the 
other  name,  it  would  not  at  all  interfere  with  the 
general  act  of  changing  his  name.  And  there  is 
no  necessity  for  any  application  for  a  royal  sign 
manual  to  change  the  name.  It  is  a  mode  which 
persons  often  have  recourse  to,  because  it  gives  a 
greater  sanction  to  it,  and  makes  it  more  noto- 
rious; but  a  man  roay,if  he  pleases,  and  it  Is  not 
for  any  fraudulent  purpose,  take  a  name  and  work 
his  way  in  the  world  with  his  name  as  well  as 
he  can.  Therefore  it  does  not  appear  to  me 
that  that  is  an  objection  which  can,  upon  the 
present  occasion,  succeed.  It  is  an  objection 
which  is  quite  out  of  Court,  if  the  fine  has  been 
levied,  or  if  the  demandant  has  failed  in  her 
pedigree;  or,  in  my  judgment,  and  that  of 
my  learned  brothers,  it  is  equally  out  of  Court, 
iif  this  will  is  one,  as  we  think  it  is,  which  in- 
tended only  to  benefit,  first,  the  heir  of  the 
blood  of  the  Selby's,  and,  failing  in  that,  the 
testator  constituted  an  adopted  heir.  Davies, 
dem.  Lowndes,  ten.  1  Bing.  618,  New  Cases. 

If  the  testator  expressly  directs  that  the  de- 
yiaee  shall  apply  for  the  King's  licence,  and 
lea?e8  the  lands  over  on  non-compliance,  flien 
the  devisee  must  obtain  such  license. 
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LOBD    BACOK. 

[Concluded from  p.  437.] 
We  proceed  to  conclude  our  outline  of 
the  leading  circumstances  and  profeesional 
particulars  of  the  Life  of  Lord  Bacon.  In 
the  last  paper  we  brought  the  narrative  down 
to  his  elevatioa  to  the  office  of  Lord  Chan- 
cellor, the  pablieatioB  of  his  celebrated  work 
the  Novwn  Orffsumm,  and  the  attainment  of 
hia  sixtieth  year.     *' If  at  this  period/' 


(says  Mr.  Martin,  his  recent  biogn^ber,) 
Bacon  had  quitted  all  civil  employment,  and 
retired  into  the  seclusion  of  Gbrbambmy, 
there  to  pursue  his  beloved  philosophy, 

'  Exhausting  thought 
And  living  wisdom  with  each  studious  year/ 

he  would  have  appeared  to  posterity  not 
only  as  the  great  ornament  of  his  age  and 
nation,  but  of  human  nature  itself." 

Amongst  the  grievances  which  became 
the  subjects  of  complaint  in  the  time  of 
Lord  Bacon,  the  judgment-seat  did  not 
escape  inquiry.  In  1620-1,  the  Commons 
appointed  a  committee  to  investigate  the 
abuses  alleged  to  prevail  in  the  Courts  of 
Justice.  The  Judge  of  the  Prerogative 
Court  and  one  of  the  Bishops  were  impeach- 
ed for  bribery ;  and  on  the  15th  of  March 
the  committee  reported  that  a  charge  of 
corruption  had  been  made  against  the  Lord 
Chancellor.  The  information  was  laid 
before  the  Lords,  and  that  House  resolved 
immediately  to  examine  the  complaint. 
The  matter  being  communicated  by  a  mes- 
sage to  Lord  Bacon,  who  still  held  the  Great 
Seal,  he.  addressed  a  letter  to  the  Houae»  ia 
which  he  said, 

"  Because,  whether  I  live  or  die,  I  would  be 
glad  to  preserve  my  honor  and  fame,  so  far  as 
I  am  worthy;  heannff  that  some  complaints  of 
base  bribery  arc  coming  before  your  lordships, 
my  requests  unto  your  lordships  are : 

"  First,  that  you  will  maintain  me  in  your 
good  opinion,  without  prejudice,  until  my 
cause  be  heard. 

**  Secondly,  that  in  regard  I  have  sequestered 
my  mind  at  this  time  in  great  part  from  worldly 
matters,  thinking  of  my  account  and  answers 
in  a  higher  court,  your  lordships  will  give  me 
convenient  time,  according  to  the  course  of 
other  courts,  to  advise  with  my  counsel,  and  to 
make  my  answer;  wherein,  nevertheless,  my 
counsel's  part  will  be  the  least ;  for  I  shall  not, 
by  the  grace  of  God,  trick  up  an  innocency 
with  cavillations,  but  plainly  and  ingenuously- 
(as  your  lordships  know  my  manner  is)  declare 
what  f  know  or  remember. 

**  Thirdly,  that  according  to  the  course  of 
justice,  I  may  be  allowed  to  except  to  the  wit- 
nesses brought  against  me ;  and  to  move  qiies« 
tions  to  your  lordships  for  their  cross-examin« 
ations;  and  likewise  to  produce  my  own 
witnesses  for  the  discovery  of  the  truth. 

'*And  lastly,  that  if  there  be  any  more 
petitions  of  like  nature,  that  your  lordi^ips 
would  be  pleased  not  to  take  any  prejudice  or 
apprehension  of  any  number  or  muster  of  them, 
especiallv  against  a  Judge,  tliat  makes  two 
thousand  orders  and  decrees  in  a  year,  (not  to 
speak  of  the  courses  that  have  been  takc^  for 
hunting  out  complaints  against  me,)  but  that 
I  may  answer  them  according  to  the  rules  of 
justice,  severally  and  respectivdy.' 
''•"These  rcfiuests,  I  hope,  appear  to  vour 
lordstnps'no  other  than  just.    And  so  thinkiag 
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myself  bappv  to  have  so  noble  peers  and 
reverend  preialeB  to  discern  of  my  cause,  and 
desiring  no  privilege  of  greatness  for  subter- 
fuge of  guiltiness ;  but  meaniog,  as  I  said,  to 
deal  fairly  and  plainly  with  your  lordships, 
and  to  put  myself  upon  your  honors  and 
favours,  1  pray  God  to  bless  your  counsels  and 
persons." 

It  appears  that  the  informers  against  the 
ChanceUor  were  not  free  from  suspicioii: 
one  of  them  was  a  Registrar  of  the  Court, 
who,  on  his  own  confession,  was  undoubt- 
edly guilty  of  corruption  in  his  office.  A 
Member  of  the  House  observed  he  had  been 
a  witness  of  the  Chancellor's  proceedings : 
''he  knew  he  had  sown  the  good  seed 
of  justice,  and  he  hoped  it  would  be 
proved  that  the  envious  man  had  sown  the 
tares." 

Lord  Bacon  added  in  another  letter : 

*'  When  I  enter  into  myself,  I  find  not  the 
materials  of  such  a  tempest  as  is  come  upon 
me.  1  have  been  (as  your  Majesty  knoweth 
best,)  never  author  of  any  immoderate  counsel, 
but  always  desired  to  have  things  carried 
**  suavlbus  inodis."  I  have  been  no  avaricious 
oppressor  of  the  people.  I  have  been  no 
haughty,  or  intolerable,  or  hateful  man,  in  my 
conversation  or  carriage.  I  have  inherited  no 
hatred  from  my  father,  but  am  a  good  patriot 
bom.  Whence  should  this  be;  for  these  are 
the  things  that  used  to  raise  dislikes  abroad. 

"  For  the  House  of  Commons,  I  began  my 
credit  there,  and  now  it  must  ite  the  place  of 
the  sepulture  thereof.  And  yet  this  parliament, 
upon  the  message  touching  religion,  the  old 
love  revived,  and  they  said,  I  was  the  same  man 
still,  only  honesty  was  turned  into  honour. 

"  For  the  Upper  House,  even  within  these 
days,  before  these  troubles,  they  seemed  as 
to  take  me  into  their  arms,  finding  in  me 
ingenuity,  which  th(?y  took  to  be  the  true 
straight  line  of  nob)eue^s,  without  crooks  or 
angles. 

•'  And  for  the  briberies  and  gifts  wherewith 
1  am  charged  when  the  books  of  hearts  sliail 
be  opened,  I  hope  1  sh^ll  not  be  found  to  have 
the  troubled  fountain  of  a  corrupt  heart,  iu  a 
depraved  habit  of  taking  rewards  to  pervert 
justice ;  howtoever  I  map  befraH,  and  partake 
of  the  abuses  of  the  ti/ne/i, 

*  Aad  therefore  I  am  resolved,  when  I  come 
to  my  answer,  not  to  trick  my  ipnoceiicy  (as  I 
writ  to  the  Lords,)  by  cavillations  or  voldances; 
but  to  speak  to  them  the  language  that  my 
heart  speaketh  to  me,  in  excusing,  extenuating, 
or  ingenuous  confessing ;  praying  God  to  give 
me  the  grace  to  see  to  the  oottom  of  my  faults, 
and  that  po  hardness  of  heart  do  steal  upon 
me,under  show  of  more  neatness  of  conscience, 
than  is  cause." 

It  18  aiaiiifefit,  from  the  letters  of  Locd 
BSiicon,  that  he  had  fuUy  intended  to  defend 
himself  from  the  charge ;  but  after  an  inter- 
view witiithe  King,  he  signified  his  williug- 


ness  to  leave  the  question  to  the  judgment 
of  his  Peers,  without  hearing  the  evidence 
against  him,  or  adducing  any  in  his  fieivor. 
Now  considering  Bacon's  repeatedly  ex- 
pressed determination  to  enter  upon  liis 
defence,  as  appears  by  the  preceding  letters, 
and  the  strong  reasons  which  he  might  have 
adduced  to  extenuate  and  explain,  if  not  al- 
together to  justify,  his  conduct;— consider- 
ing also  the  exceptionable  character  of  some 
of  the  witnesses,  and  the  well-known  prac- 
tice of  his  predecessor  in  office,-~itis  extra- 
ordinary that  he  should  have  relinquished 
his  defence.  It  seems  highly  probable  that 
his  conduct  in  this  respect  was  induced  by  a 
threat  or  promise  of  the  government,  that  if 
he  persisted  iu  entering  upon  a  legal  inves* 
tigation  in  open  Court,  which  might  lead  to 
the  disclosure  cxf  some  particulars  unfavour- 
able to  the  King  and  Buckingham,  he  would 
be  abandoned  by  them,  and  left  to  the 
persecution  of  his  enemies;  whilst,  if  he 
submitted  to  the  judgment  of  the  Peers,  the 
King  would  protect  him  from  the  conse^ 
quenoe  of  their  sentence,  and  ultimately 
restore  him  to  his  office  and  dignity. 

Tlie  presumption  of  this  being  the  true 
state  o?  the  case,  is  much  confirmed  by  a 
letter  to  Buckingham  from  JUard  Bacon,  ia 
which  the  latter  says,  *'I  hear  yesterday 
was  a  day  of  very  great  honor  to  his  Majes-^ 
ty,  which  I  do  congratulate.     I  hope  also 
his  Majesty  may  reap  honor  out  of  my 
adversity,  as  he  hath  done  out  of  my  pros- 
perity.    His  Majesty  knows  best  his  owa 
ways;  9nd  for  me  to  desp^Lir  of  him  were  a 
sin  not  to  be  forgiven.     I  thank  God,  I 
have  overcome  the  bitterness  of  this  cup  of 
Christian  resolution,  so  that  worldly  matters 
are  but  mint  and  cummin." 

ITie  positive  testimony  of  Lord  Bacon's 
secretary  confirms  beyond  question  this 
view  of  the  subject: 

"  There  arose,"  says  Bushell,  '*  such 
complaints  against  his  lordship,  and  the 
then  favorite  of  Court,  that  for  some  days 
put  the  King  to  this  quere,  whether  he 
should  permit  the  favorite  of  his  a£5ectiona, 
or  the  oracle  of  his  council  to  sink  in  his 
service?  Wherefore  his  lordship  was  sent 
for  by  the  King,  who,  after  some  discourse, 
gave  him  this  positive  advice,  to  submit  him- 
self to  tjie  House  of  Peers,  and  that,  (upon 
his  princely  word,)  he  would  theia  restore  him 
again,  if  they  (in  their  honons)  should  not 
be  sensible  of  bis  merits.  Now,  though  my 
lord  foresaw  his  approaching  ruii;^,  and  told 
his  Majesty  there  was  little  hopes  of  mercy 
in  a  multitude,  when  liis  enemies  were  to 
give  the  fire,  if  he  did  not  plead  for  himself; 
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yet  Bttch  was  his  obedience  to  him  from 
whom  he  had  hia  being,  that  he  resolved  his 
Majesty's  will  should  be  his  only  law ;  and 
80  took  leave  of  him  with  these  words: — 
'  Those  that  will  strike  at  your  Chancellor^ 
(it  is  much  to  be  feared,)  will  strike  at  your 
crown;'  and  wished,  that  as  he  was  then 
the  first,  so  he  might  be  the  last  of 
sacrifices." 

It  was  soon  after  this  interview  with  the 
King,  that  Lord  Bacon  wrote  his  celebrated 
letter  to  the  House  of  Lords,  which  was 
read  on  the  24th  of  April.  We  cannot  re- 
frain from  introducing  the  whole  of  this 
interesting  document: 

**  — It  may  please  your  lordships,  I  shall 
humbly  crave  at  your  lordnhips'  hands  a  be- 
ni|^n  interpretation  of  that  which  I  shall  now 
wnte ;  for  words  that  come  from  wasted  spirits, 
and  an  oppressed  mind,  are  more  safe  in  being 
deposited  in  a  noble  construction,  Aan  in 
bemg  circled  with  anv  reserved  caution. 

''This  being  moved,  and,  as  I  hope,  obtained, 
in  the  nature  of  a  protection  to  ail  that  I  shall 
say,  I  shall  now  make  into  the  rest  of  that 
wherewith  I  shall  at  this  time  trouble  your 
lordships  a  very  strange  entrance.  For,  in  the 
midst  of  a  state  of  as  ffreat  affliction  as  I  think 
a  mortal  man  can  endure  (honor  being  above 
life,)  I  shall  begin  with  the  professing  of  glad- 
ness in  some  things. 

*'  The  first  is,  that  hereafter  the  greatness  of 
a  judge  or  magistrate  shall  be  no  sanctuary  or 
protection  of  guiltiness,  which  (in  few  words)  is 
the  beginning  of  a  golden  world.  The  next, 
that,  after  this  example,  it  is  like  that  judges 
mil  fly  from  any  thing  that  is  in  the  likeness  of 
corruption  (though  it  were  at  a  great  distance) 
as  from  a  serpent ;  which  tendeth  to  the  purg- 
ing  of  the  courts  of  justice,  and  the  reducing 
them  to  their  true  honor  and  splendor.  And 
in  these  two  points,  God  is  my  witness,  that, 
though  it  be  my  fortune  to  be  the  anvil  upon 
which  these  good  effects  are  beaten  and 
wrought,  I  take  no  small  comfort. 

"  But,  to  pass  from  the  motions  of  my  heart 
whereof  Gocl  is  only  judge,  to  the  merits  of  my 
cause  whereof  your  lordships  are  judges,  under 
God  and  his  lieutenant,  I  do  understand  there 
hath  been  heretofore  expected  from  me  some 
justification ;  and  therefore  I  have  chosen  one 
onl]^  justification  instead  of  all  other,  out  of  the 
justifications  of  Job.  For,  after  the  clear  sub- 
mission and  confession  which  I  shall  now  make 
unto  your  lordships,  I  hope  I  may  say  and 
justify  with  Job.  in  these  words:  I  have  not 
hid  mj  sin  as  did  Adam,  nor  concealed  my 
faults  in  my  bosom.  This  is  the  only  justifica- 
tion which  I  will  use. 

"It  resteth  therefore,,  that  without  fig- 
leaves,  I  do  ingenuously  confess  and  aeknow- 
ledge  that,  having  understood  the  particulan 
fd  the  charge,  not  formally  from  the  House, 
but  enough  to  inform  my  conscience  and  me- 
mory, I  find  matter  sufficient  and  full,  both  to 
move  me  to  desert  the  defence^  and  to  move 


your  lordships  to  condemn  and  eensuf^  me. 
Neither  will  i  troul)le  your  lordships  by  singling 
those  particulars,  which  I  think  may  fidl  off,    , 

'  Quid ie exempiajuvat tpinit de pluribus  una?' 

Neither  will  I  prompt  your  lordships  to  observe 
upon  the  proofs,  where  they  come  not  home, 
or  the  scruples  touching  the  eredito  of  the 
witnesses ;  neither  will  I  represent  unto  your 
lordships  how  far  a  defence  might,  in  divers 
things,  extenuate  the  offence  in  respect  of  the 
time  or  manner  of  the  gift,  or  the  lixe  circum- 
stances ;  but  only  leave  these  things  to  spring 
out  of  your  own  noble  thoughts  and  observa- 
tions ot  the  evidence  and  examinations  them- 
selves, and  charitably  to  wind  about  the  parti- 
culars of  the  charge  here  and  there,  as  God 
shallput  into  yonr  minds,  and  so  submit  myself 
wholly  to  yonr  pie^  and  grace. 

"  And  now  that  I  have  spoken  to  your  lord- 
ships as  judges,  I  shall  say  a  few  words  unto 
you  as  peers  and  prelates,  humbly  commend- 
ing mfy  cause  to  your  noble  minds  and  magna- 
nimous affections. 

"Your  lordships  are  not  simple  judges,  bat 
parliamentary  judges;  you  have  a  further  ex. 
tent  of  your  arbitrary  power  than  other  courts ; 
and,  if  your  lordships  be  not  tied  by  the  ordina- 
ry course  of  courts  or  precedents,  in  points  of 
strictness  and  severity,  much  more  in  points  ^ 
mercy  and  miti^tion. 

*'  And  yet,  if  any  thing  which  I  shall  move 
might  be  contrary  to  ypur  honourable  and 
worthy  ends  to  introduce  a  reformation,  I 
shoula  not  seek  it.  But  herein  I  beseech  your 
lordships  to  give  ine  leave  to  tell  you  a  story. 
Titus  Manlius  took  his  son's  life  foe  giving  beL 
tie  against  the  prohibition  of  his  general ;  not 
many  years  after,  the  like  severity  was  pursued 
by  Paplrius  Cursor,  the  dictator,  against  Quin- 
tus  Maximus,  who  being  upon  the  point  to  be 
sentenced,  by  the  intercession  of  some  princi- 
pal persons  of  the  senate,  was  spared ;  where- 
upon Livy  maketh  this  grave  and  gimciont 
observation :  '  Ne^ue  minus  firmata  est  disd- 
plina  militaris  nenculo  Quinti  Maximi,  quam 
miserabilisupplicio  Titi  Manlii.'  The  discipline 
of  war  was  no  less  established  by  the  questioning 
of  Quintus  MaximujB,  than  by  the  punishment 
of  Titus  Manlius:  and  the  same  reason  is  of 
the  reformation  of  justice ;  for  the  questioning 
of  men  of  eminent  place  hath  the  same  terror, 
though  nut  the  same  rigor,  with  the  punish- 
ment. 

"  But  my  case  standeth  not  there ;  for  my 
humble  desire  is,  that  his  Majesty  would  take 
the  Seal  into  his  hands,  which  is  a  great  down- 
fall ;  and  may  serve,  I  hope,  in  itself  for  an 
expiation  of  my  faults.  Therefore,  if  mercy 
and  mitigation  be  in  your  power,  and  do  no 
ways  cross  year  ends,  why  should  I  not  hope 
of  your  lordships'  favor  and  commiserfition? 

"  Your  lordstdps  will  be  pleased  to  behold 
your  chief  pattern,  the  King  our  sovere^cn, — 
a  king  of  incomparable  clemency,  and  whose 
heart  is  inscrutable  for  wisdom  and  good- 
ness. Your  lordships  will  remen4>er  thfttk 
there  sat  not  these  hundred  years  before  a 
Prince  in  your  House  (and  never  sudt-ii  pnace} 
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#hose  presence  deserveth  to  be  made  memor- 
«bie  by  records  and  acts  mixed  of  mercy 
and  justice :  yourselves  are  either  nobles  (and 
compassion  ever  beateth  in  the  veins  of  noble 
blood,)  or  reverend  prelates,  who  are  the  ser- 
vanU  of  Him  that  would  not  break  the  bruised 
reed,  nor  quench  the  smoking  flax.  You  all 
sit  upon  one  high  stage ;  and  uierefore  cannot 
bat  be  more  sensible  of  the  changes  of  the 
world,  and  •  the  fall  of  any  of  high  place. 
Neither  will  your  lordships  forget  that  there 
are  vitia  temporii  as  well  as  viim  hominUt 
and  that  the  begin nin|f  of  reformations  hath 
the  contrary  power  ot  the  pool  of  Bethesda; 
for  that  had  strength  to  cure  only  him  that 
was  first  cast  in»  and  tUs  hath  commonly 
strength  to  hurt  him  only  that  is  first  cast 
in ;  and  for  my  part,  1  wish  it  may  stay  there, 
and  go  no  further. 

"Lastly,  I  assure  myself,  your  lordships 
have  a  noble  feeling  of  me,  as  a  member 
of  your  own  body,  and  one  that,  in  this  very 
session,  had  some  taste  of  your  loving  affec- 
tions, which,  I  hope,  was  not  a  lightning 
before  the  death  of  them,  but  rather  a  spark  of 
that  grace,  which  now  in  the  conclusion  will 
more  appear. 

'*And  therefore  my  humble  fuit  to  your 
lordships  is,  that  my  penitent  submission  may 
be  my  sentence,  and  the  loss  of  the  Seal  my 
punishment ;  and  that  your  lordships  wijl  spare 
any  further  sentence,  but  recommend  me  to 
his  Majesty's  grace  and  pardon  for  all  that  is 
past.    Goa's  holy  spirit  be  amongst  you.'' 

The  House,  not  satisfied  with  this  appeal, 
sent  Lord  Bacon  a  copy  of  the  charts, with 
a  message  that  his  confession  did  not  fully 
set  down  his  submission— that  no  particular 
bribe  or  corruption  was  acknowledged — 
and  the  confession,  such  as  it  was,  after- 
wards extenuated  the  charge  in  the  same 
submission.  Bacon,  in  answer  to  the  charges, 
explained  that  the  alleged  gifts  were  eiUier 
received  unknovm  to  him  by  his  servants,  or 
were  of  less  value  than  stated,  or  that  they 
were  delivered  whilst  no  cause  was  pending, 
or  advanced  only  in  loans.  Although  this 
document  is  of  considerable  length,  we  must 
insert  it  on  account  of  its  importance  to  the 
fame  and  character  of  Lord  Bacon^  as  well 
as  for  its  curious  details  in  relation  to  the 
administration  of  justice. 

"1.  To  the  first  article  of  the  charge,  viz.  in 
the  cause  between  Sir  Rowland  Egerton  and 
Edward  Egerton,  the  Lord  Chancellor  received 
Ave  hundred  pounds  on  the  part  of  Sir  Row- 
land Egerton,  before  he  decreed  the  cause:— 
I  do  confess  and  declare,  that  upon  a  reference 
from  his  Muesty,  of  all  suits  and  controversies 
between  Sir  Rowland  Egerton  and  Mr.  Edward 
Egerton,  both  parties  submitted  themselves  to  mg 
nwurd^  bf  recognisance  reciprocal  in  ten  thou- 
sand marks  a-piece.  Thereupon,  after  divers 
hearings,  I  made  my  award,  with  advice  and 
consent  of  my  Lord  Hobart.  The  award  was 
perfected  and  published  to  the  parties,  which 


was  in  February;  then,  some  days  after,  the 
five  hundred  pounds  mentioned  in  the  charge 
was  delivered  unto  me.  Afterwards  Mr.  Ed- 
ward  Egerton  fled  ofif  from  the  award ;  then,  in 
Midsummer  term  following,  a  suit  was  begun 
in  Cliancery  by  Sir  Rowland,  lo  have  the  award 
confirmed ;  and  upon  that  suit  was  the  decree 
made,  which  is  mentioned  in  the  article. 

"  2.  To  the  second  article  of  the  charge,  viz. 
in  the  same  cause,  he  received  from  Edward 
Egerton  four  hundred  pounds : — 1  confess  and 
declare,  that,  soon  after  my  first  coming  to 
the  Seal,  (being  a  time  when  I  was  presented 
by  many,)  the  four  hundred  pounds  mentioned 
in  the  charge  was  delivered  unto  me  in  a  purse,, 
and  I  now  call  to  mind,  from  Mr.  Edward 
Egerton ;  but,  as  far  as  I  can  remember,  it  was 
expressed  by  them  that  brought  it,  to  be  for 
/avortpast,  and  not  in  respect  to  favors  to  come. 
"  3.  To  the  third  article  of  the  charge,  viz. 
in  the  cause  l>etween  Hodie  and  Hodye,  he 
received  a  dozen  of  buttons,  of  the  value  of  fifty 
pounds,  about  a  fortnight  after  the  cause  wes 
ended  :^l  confess  and  declare,  that,  as  it  is 
laid  in  the  charge,  about  a  fortnight  after  the 
cause  was  ended  (it  being  a  suit  of  a  great  in- 
heritance,) there  were  gold  buttons  i^ut  the 
value  of  fifty  pounds,  as  is  mentioned  in  the 
charge,  presented  unto  me,  as  I  remember,  by 
Sir  Thomas  Perient  and  the  party  himself. 

''4.  To  the  fourth  article  of  tne  charge,  viz. 
in  the  cause  between  the  Lady  Wharton  and  the 
co-heirs  of  ^ir  Francis  Willoughby,  he  received 
of  the  Lady  Wharton  three  hundred  and  ten 
pounds :— I  confess  and  declare,  that  I  received 
of  the  Lady  Wharton,  at  two  several  times,  (as 
I  remember)  in  gold,  two  hundred  pounds  and 
an  hundred  pieces,  and  this  was  certainly  pen^ 
dente  Itte ;  but  yet  I  have  a  vehement  suspicion 
that  there  was  some  #Av^iit^  between  Mr.  Shute 
and  the  Register,  in  entering  some  orders, 
which  afterwards  I  did  distaste. 

"5.  To  the  fifth  article  of  the  charge,  viz. 
in  Sir  Thomas  Moncke's  cause,  he  received 
from  Sir  Thomas  Monk,  by  the  hands  of  Sir 
Henry  Helmes,  an  hundred  and  ten  pounds ; 
but  this  was  three  quartern  of  a  year  after  the 
suit  was  ended: — I  confess  it  to  be  true,  that  I 
received  an  hundred  pieces ;  but  it  was  long^ 
after  the  suit  ended,  as  is  contained  in  the 
charge. 

'*  6.  To  the  sixth  arUcle  of  the  charge,  viz. 
in  the  cause  between  Sir  John  Treavor  and 
Ascue,  he  received,  on  the  part  of  Sir  John 
Treavor,  an  hundred  pounds: — ^I  confess  and 
declare,  that  I  received  at  New  Year's-tide  an 
hundred  pounds  from  Sir  John  Treavor ;  and 
because  it  came  as  a  New-Year's  gift,  I  neg- 
lected to  inquire  whether  the  cause  was  ended 
or  depending ;  but  since  I  find,  that  though  the 
cause  was  then  dismissed  to  a  trial  at  law,  yet 
the  equity  is  reserved,  so  as  it  was  in  that 
kind,  pendente  lite, 

"  7.  To  the  seventh  article  of  the  charge, 
viz.  in  the  cause  between  Holman  and  Yonge« 
he  received  of  Yonge  an  hundred  pounds,  attor 
the  decree  made  for  him  : —  I  confess  and 
declare,  that,  as  I  remember,  a  good  whUei^er 
the  cause  ended,  I  received  an  hundred  poimds^ 
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feitber  by  Mr.  T6bye  Mathew,  or  from  Yongt 
himself;  but  whereas  I  understood  that  there 
was  some  money  given  by  Holmati  to  my  ipr- 
fint  Hatcher,  with  that  certainly  /  was  never 
mnde  privy. 

•*  8.  To  theeisfhth  article  of  the  charge,  viz. 
in  the  cause  between  Fisher  and  Wrenham,  the 
Lord  Chancellor,  after  the  decree  passed, 
received  from  Fisher  a  suit  of  hangings,  worth 
an  hundred  and  sixty  pounds  and  better, 
which  Fisher  gave  by  advice  of  Mr.  Shute  : — 
I  confess  and  declare,  that  some  time  after 
the  decree  pnsspd,  I  lieing  at  that  lime  upon 
remove  to  Yorke-House,  I  did  receive  a  suit 
fit  hangings,  of  the  value  (I  think)  mentioned 
in  the  charge,  by  Mr.  Sliute,  as  from  Sir  Ed- 
ward Fisher,  towards  the  furnishing  of  my 
house ;  as  some  others  that  were  no  way  suitors 
did  present  me  the  like  about  that  time. 

"  i>.  To  the  ninth  article  of  the  charge,  viz.  in 
the  cause  between  Kenneday  and  Vanlore,  he 
received  a  rich  cabinet  from  Kenneday,  prized 
at  eight  hundred  pounds: — I  confess  and  de- 
clare, that  such  a  cabinet  was  brought  to  my 
house,  tliough  nothing  near  half  the  value ; 
and  that  I  said  to  him  that  brought  it,  that  I 
came  to  riew  it,  and  not  to  receive  it;  and 
gave  commandment  that  it  should  be  carried 
hack,  and  was  ofTeudcd  when  I  heard  it  was 
not ;   and  some  year  and  an  half  after,  as  I 
remember,  Sir  John  Kenneday  having  all  that 
time  refused  to  take  it  away,  as  I  am  told  by 
my  servants,  I  was  petitioned  by  one  Pinckney, 
that  it  might  be  delivered  to  him,  for  that  he 
stood  engaged  for  the  money  that  Sir  John 
Kenneday  paid  for  it.    And  thereupon  Sir 
John  Kenneday  wrote  a  letter  to  my  servant 
Sherborne  with  his  own  hand,  desiring  that  I 
would  not  do  him  that  disgrace  as  to  return 
that  gift  back,  much  less  to  put  it  into  a  wrong 
hind;  and  so  it  remains  yet  reailv  to  be  re- 
turned to  whom  your  lordships  shall  appoint. 
"  10.  To  the  tenth  article  of  the  charge,  viz 
he  borrowed  of  Vanlore  a  thousand  pounds, 
upon  his  own  bond,  at  one  time,  and  the  like 
sum  at  another  time,  upon  his  lordship's  own 
l)ill,  subscribed  by  Mr.  Hunt,  his  man : — I 
confess  and  declare  that  I  borrowed  the  money 
in  the  article  set  down ;  and  that  this  is  a  true 
debt.    And  1  remember  well  that  I  wrote  a 
letter  from  Kewe,  above  a  twelvemonth  since, 
to  a  friend  about  the  King ;  wherein  I  desired 
that,    whereas    I  owed  Peter   Vanlore    two 
thousand  pounds,  his  majesty  would  be  pleased 
to  grant  me  so  much,  out  of  his  fine  set  upon 
him  in  the  Star  Chamber. 

"  1 1.  To  the  eleventh  article  of  the  charge, 
viz.  he  received  of  Richard  Scott  two  hundred 
pounds,  after  his  cause  was  decreed  (but  upon 
a  precedeut  promise,)  all  which  was  transacted 
by  Mr.  Shute : — 1  confess  and  declare,  that 
&omQ  fortnight  after,  as  I  remember,  that  the 
decree  passed,  I  received  two  hundred  pounds, 
as  from  Mr.  Scott,  by  Mr.  Shute ;  but  for  auy 
precedent  promise  or  transaction,  by  Mr. 
bhute,  certain  I  am,  I  knew  of  none. 

*'  12.  To  the  twelfth  article  of  the  charge 
viz.,  he  received  in  the  same  cause,  of  tlic  part 


of  sir  John  Lentall,  an  hundred  pound?  :-^l 
confess  and  declare,  that  iome  months  a/fer, 
as  I  remember,  that  the  decree  passed,  I  re- 
ceived an  hundred  pounds  by  m?  servant  Sher- 
burne, as  from  sir  John  Lentall,  who  was  not 
the  adverse  party  to  Scott,  but  a  third  person, 
relieved  by  the  same  decree,  in  the  suit  of  one 
Powre. 

"  13.  To  the  thirteenth  article  of  the  charf^e, 
viz.  he  received  of  Mr.  Wroth  an  hundred 
pounds,  in  respect  of  the  cause  between  him 
and  sir  Arthur  Maynewaringe : — I  confess  and 
declare,  that  this  cause,  being  a  cause  for  in- 
heritance of  good  value,  was  ended  by  my  ar^ 
bitrament,  and  consent  of  parties ;  and  so  a  de- 
cree passed  of  course.  And  some  month  after 
the  cansex\iw%  ended,  the  hundred  pounds  men* 
tioned  in  the  article  was  delivered  to  me  by  my 
servant  Hunt. 

"  14.  To  the  fourteenth  article  of  the  charge, 
viz.  he  received  of  Sir  Raphe  Hansby,  having 
a  cause  depending  before  him,  five  hundre^l 
pounds : — I  confess  and  declare,  that  there 
were  two  decrees,  one,  as  I  remember,  for  the 
inheritance,    and  the    other  for  goods  and 
chattels,  but  all  upon  one  bill ;  and  some  good 
lime  after  the  first  decree,  and  before  the 
second,  the  said  five  hundred  pounds  were  de- 
livered me  by  Mr.  Tobye Mathew,  so  as  I  cannot 
deny  but  it  was  upon  the  matter,  prndente  lite. 
**  15.  To  the  fifteenth  article  of  the  char^fe, 
viz.  William  Compton  being  to  have  an  extent 
for  a  debt  of  one  thousand  and  two  hundred 
pounds,  the  lord  Chancellor  stayetl  it,  and 
wrote  his  letter,  upon  which  part  of  the  debt 
was  paid  presently,  and  part  at  a  future  day. 
The  lord  Chancellor  hereupon  sends  to  borrow 
five  hundred  pounds ;   and  because  Compton 
was  to  pav  four  hundred  pounds  to  one  Huxley, 
his  lordsliip  requires  Huxley  to  forbear  it  six 
months,  and  thereupon  obtains  the  money  from 
Compton.  The  monev  being  unpaid,  suit  grows 
between  Huxley  and  Compton  in  Chancery, 
where  his  lordship  decrees  Compton  to  pay 
Huxley  the  debt,  with  damages  and  costs,  when 
it  was  in  his  own  hands  : — I  declare,  that  in  my 
conscience,  the  stay  of  the  extent  trasjust,  being 
an  extremity  against  a  nobleman,  by  whom 
Compton  could  be  no  loser.    The  money  was 
plainly  borrowed  of  Compton  upon  bond  with 
mterest ;  and  the  message  to  Huxley  was  only 
to  intreat  him  to  give  Compton  a  longer  day, 
and  in  no  sort  to  make  me  debtor  or  responsible 
to  Huxley;  and,  therefore,  though  I  were  not 
ready  to  pav  Compton  his  money,  as  I  would 
have  been  glad  to  have  done,  save  only  one  hun- 
dred pounds,  which  is  paid ;  I  could  not  deny 
justice  to  Huxley,  in  as  ample  manner  as  if 
nothing  had  been  between  Compton  and  me. 
But,  if  Compton  hath  been  damnified  in  my 
respect,  I  am  to  consider  it  to  Compton. 

'*  16.  To  the  sixteenth  article  of  the  charge, 
viz.  in  the  cause  between  Sir  William  Bnmeker 
and  Awbrey,  the  lord  Chancellor  received  from 
Awbrcy  an'liundred  ponnds  !*-^I  do  confea^and 
declare,  that  the  money  was  given  and  received ; 
but  the  manner  of  it  1  leave  to  the  witnesses. 

*•  1 7.  To  the  sev^meertih  mtitle  of  4h<9ehtryre, 
viz.  in  the  L(^d  Mouta^ttfe'i»  Mi^^  heTeoived 
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from  the  Lord  Montague  six  or  seven  hundred 
pouads ;  and  more  was  to  be  paid  at  the  end- 
ing of  the  cause : — I  confess  and  declare,  there 
was  money  givea,  and  (as  I  remember)  b^  Mr. 
Bevis  Thelwall,  to  the  sum  mentioned  m  the 
article  after  the  cauue  was  decreed ;  but  I  can- 
not say  it  was  ended,  for  there  have  been  many 
orders  since^caused  by  Sir  Frauncis  Englefield's 
contempts ;  and  I  ao  remember  that,  when 
Thelwall  brouffht  the  money,  he  said,  that  my 
lord  would  be  further  thankful  if  he  could  once 
get  his  quiet ;  to  which  speech  I  gave  little 
regard. 

**  18.  To  the  eighteenth  article  of  the  charge, 
VIZ.  in  the  cause  of  Mr.  Dunch,  he  received  of 
Air.  Donch  two  hundred  pounds  .--—I  confess 
and  declare,  that  it  was  delivered  by  Mr.  Thel- 
wall to  Hatcher  my  servant,  for  me,  as  I  thiak, 
some  time  n/ter  the  decree ;  but  1  cannot  pre- 
^sely  inform  myself  of  the  time. 

**  19.  To  the  nineteenth  article  of  the  charge, 
viz.  in  the  cause  between  Reynelland  Peacock, 
he  received  from  Reyaell  two  hundred  pounds, 
and  a  diamond  ring  worth  five  or  six  hundred 
pounds  : — I  confess  and  declare,  that,  at  my 
first  coming  to  the  seal,  when  I  was  at  White- 
hall, my  servant  Hunt  delivered  me  two  hun- 
dred pounds,  from  Sir  George  Reynell,  my  near 
ally,  to  be  bestowed  upon  furniture  of  my 
house;  adding  further,  that  he  received  divers 
former  favoun  from  me ;  and  this  was,  as  1 
verily  think,  before  any  iuii  begun.  The 
ring  was  received  certainly  pendente  lite  ,*  and, 
though  it  were  at  new  year's  tide,  yet  it  was  too 
great  a  value  for  a  new  year's  gift,  though,  as  I 
take  it,  nothing  near  the  value  mentioned  in 
the  article. 

"  20.  To  the  twentieth  article  of  the  charge, 
viz.  he  took  of  Peacock  an  hundred  pounds, 
and  borrowed  a  thousand  pounds,  withtmt  in- 
terest, security,  or  time  of  payment: — I  confess 
and  declare  that  I  received  of  Mr.  Peacock  an 
hundred  pounds  at  Dorsett-House,  at  my  first 
coming  to  the  seal,  as  a  present ;  at  which  time 
no  suit  tea$  begun ;  and  tnat,  the  summer  after, 
I  sent  my  then  servant  Lister  to  Mr.  Rolf,  my 
good  friend  and  neighbour,  at  St.  Albans,  to 
use  his  means  with  Mr.  Peacock,  (who  was  ac* 
counted  a  monied  man,)  for  the  borrowing  of 
five  hundred  pounds ;  and  after,  by  my  servant 
Hatcher,  for  borrowing  of  five  hundred  pounds 
more,  which  Mr.  Rolf  procured,  and  told  me, 
at  both  times,  that  it  should  be  without  interest, 
script,  ornote ;  and  that  I  should  take  my  own 
time  for  payment  of  it. 

"  2L  To  the  one  and  twentieth  article  of 
the  charge,  viz.  in  the  cause  between  Smith- 
wick  and  VVyche,  he  received  from  Smith  wick 
two  hundred  pounds,  which  was  repaid : — I 
confess  and  declare,  that  my  servant  Hunt  did, 
upon  his  accompt,  being  m^  receiver  of  the  fines 
of  original  writs,  charge  himself  with  two  hun- 
dred pounds,  formeriy  received  of  Smithwick ; 
which,  after  that  I  had  underwood  the  nature  of 
Ut  I  ordered  him  io  repay  it,  and  to  defaulk  it  of 
his  accompt. 

"  2-2.  To  the  two  and  twentieth  article  of  the 
chaige*  vi8>  in  the  cause  of  Sir  Henry  Rusweli, 
ha^eeeivcdimstAey  firom&ttawell;  but  it  is  not 


certain  how  much: — ^I  confess  and  declare,  tiiat 
I  received  money  from  my  servant  Hunt,  as 
from  Mr.  Rusweli,  in  a  porse ;  and  whereas 
the  sum  in  the  article  is  indefinite,  1  confess  it 
to  be  three  or  four  hundred  pounds ;  and  it 
was  about  some  months  after  the  cnuse  was 
decreed;  in  which  decree  I  was  assisted  by  two 
of  the  judges. 

''  23.  To  the  three  and  twentieth  article  of 
the  charge,  viz.  in  the  cause  of  Mr.  Barker, 
the  Lord  Chancellor  received  from  Barker 
seven  hundred  pounds  :^— I  confess  and  declare, 
that  the  money  mentioned  in  the  article  was 
received  from  Mr.  Barker,  some  time  vfter  the 
decree  passed. 

"  24,25, 26.  To  the  four  and  twentieth  article, 
fiveand  twentieth,  and  six  and  twentieth  articles 
of  the  charge,  viz.  the  four  and  twentieth,  there 
being  a  reference  from  his  majesty  to  his  lord- 
ship of  a  business  between  the  grocers  and  the 
apothecaries,  the  Lord  OhanceUor  received  of 
the  grocers  two  hundred  pounds.  The  five 
and  twentieth  article :  in  the  same  cause  he 
received  of  the  apothecaries  that  stood  with  the 
grocers  a  taster  of  gold,  worth  between  forty 
and  fifty  pounds,  anaa  present  of  ambergrease. 
And  the  six  and  twentieth  article:  be  received 
of  the  new  company  of  the  apothecaries  that 
stood  against  the  grocers,  an  hundred  pounds : 
— ^To  these  I  confess  and  declare,  that  the 
several  sums  from  the  three  parties  were  re- 
ceived ;  aad  for  that  it  was  nojudicinl  bunnese, 
but  a  concord,  or  composition  between  the 
parties,  and  that  as  I  thought  all  had  received 

food,  and  they  were  all  three  common  purses, 
thought  it  the  less  matter  to  receive  that 
which  they  voluntarily  presented :  for,  if  I  had 
taken  it  in  the  nature  of  a  corrupt  bribe,  I 
knew  it  could  not  be  concealed,  oecause  it 
must  needs  be  put  to  accompt  to  the  three 
several  companies. 

"  27.  To  the  seven  and  twentieth  article  of 
the  charge,  viz.  he  took  of  the  French  mer- 
chants a  thousand  pounds,  to  construn  the 
vintners  of  London  to  take  from  th<^m  fifteen 
hundred  tons  of  wine;  to  accomplish  whtth 
he  used  very  indirect  means,  by  colour  of  his 
office  and  authority,  without  bill  or  suit  de- 
pending; terrifying  the  vintners,  by  threats 
and  imprisonments  of  their  persons,  to  buy 
wines,  whereof  they  had  no  need  or  use,  at 
higher  rates  than  they  were  vendible: — I  do 
confess  and  declare,  that  Sir  Thomas  Smith 
did  deal  with  me  in  the  behalf  of  the  French 
company ;  informing  me,  that  the  vintners,  by 
combination,  would  not  take  off  their  wines  at 
any  reasonable  prices.  That  it  would  destroy 
their  trade,  and  btay  their  voyage  for  that 
year ;  and  that  it  was  a  fur  business,  and  con- 
cenied  the  state;  and  he  doubted  not  but 
I  should  receive  thanks  ft'om  the  Kin^,  and 
honour  by  it ;  and  that  they  would  grati^  me 
with  a  thousand  pounds  for  my  travel  in  it ; 
whereupon  I  treated  between  them,  by  way  of 
persuasion,  and  (to  prevent  any  compulsory- 
suit)  propounding  such  a  price  as  the  vintners 
might  be  gainers  six  pounds  a  ton,  as  it  was 
then  maintEuned  to  me;  and  after,  the  mer* 
chants  petitioning  to  the  King,  and  hb  majesty 
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recommendiiig  tbe  boikien  unto  me,  at  a 
busiacM  that  concerned  hk  customs  and  tbe 
navy«  I  dealt  mure  earnestly  and  peremptorily 
in  it;  and,  as  I  think,  restrained  in  the  mes- 
senders'  hands  for  a  day  or  two  some  that  were 
more  stiff;  and  afterwards  the  merchants  pre- 
sented me  with  a  thousand  pounds  out  of  their 
common  purse;  acknowledpn^  themselves 
that  I  had  kept  them  from  a  kind  of  ruin,  and 
still  maintainmgto  me  that  the  vintners,  if  they 
were  not  insatiably  minded,  had  a  very  compe- 
tent gain.  This  is  the  merits  of  the  cauae«  as 
it  then  appeared  unto  nfe. 

"  28.  To  the  eight  and  twentieth  article  of 
the  Charlie  vis.  the  Lord  Chancellor  hath 
ffiven  way  to  great  exactions  by  his  servants, 
both  in  respect  to  private  seals,  and  otherwise 
for  sealing  of  injunctions : — I  confess,  it  was 
a  great  fault  of  neglect  in  me,  that  I  looked  no 
better  to  my  servants. 

"  This  declaration  I  have  made  to  your  lord- 
ahips  with  a  sincere  mind:  humbly  craving, 
that  if  there  should  be  any  mistaking,  your 
lordships  would  impute  it  to  want  of  memory, 
and  not  to  any  desire  of  mine  to  obscure  truth, 
or  palliate  an]r  thing :  for  I  do  again  confess, 
that  in  the  pomts  charged  upon  me,  although 
they  should  be  taken  as  myself  have  declared 
them,  there  is  a  great  deal  of  corruption  and 
neglect,  for  which  I  am  heartily  and  penitently 
sorry,  and  submit  myself  to  the  judgment, 
grace,  and  mercy  of  the  court. 

•'  For  extenuation,  I  will  use  none  concern- 
ing  the  matters  themselves ;  only  it  may  please 
your  lordships,  out  of  your  nobleness,  to  cast 
your  eyes  of  compassion  upon  my  person  and 
estate.  I  was  never  noted  for  an  avaricious 
man.  And  the  Apostle  saith,  that  covetous- 
ness  is  the  root  of  all  evil.  I  hope  also,  that 
your  lordships  do  the  rather  find  ine  in  the 
state  of  grace ;  for  that  in  all  these  particulars, 
there  are  few  or  none  that  are  not  almost  two 
years  old,  whereas  tkose  that  have  an  habit  of 
corruption  do  commonly  wax  worse  and  worse; 
so  that  it  hath  pleased  God  to  prepare  me  by 
precedent  degrees  of  amendment,  to  my  pre- 
sent penitency.  And  for  my  estate,  it  is  so 
mean  and  poor,  as  my  care  is  now  chiefly  to 
satisfy  my  debts." 


The  result  of  their  lordships'  delibera- 
tions waa,  that  Lord  Viscount  St.  ADian 
ahould  be  fined  4,000/. ;  that  he  should  be 
impriaoned  in  the  Tower  during  tlie  King's 
pleasure;  that  he  should  be  incapable  of 
holding  any  oflice,  place,  or  employment ; 
and  that  he  should  not  sit  in  Parliament, 
nor  come  within  the  verge  of  the  court. 

The  reader  will  form  his  own  conclusion 
on  Bacon's  acknowledgment  of  the  facts,— 
the  frankness  of  which  cannot  be  too  much 
commended.  There  appears  no  reason  to 
doubt  the  truth  of  his  confession,  or  the  cir- 
cumstances of  extenuation  witli  which  it  is 
accompanied  ;  and  it  seems  probable  that, 
but  for  the  difliculties  by  which  he  was  sur- 
ropnded  in  relation  to  the  government,  he] 


might  have  answered  the  charges  more  nr 
tisftustorily,  or  compelled  his  accusers  to 
appear,  and,  by  sifdng.  overthrown  their 
testimony.  It  is  also  but  common  justice 
to  recollect  the  difference  between  the 
practice  of  the  present  age  and  that  in  which 
Bacon  lived.  On  this  point  Mr.  Martin 
ably  states  the  following  particulars : — 

'•  It  bad  been  a  practice,"  savs  Carte,  "  per- 
haps from  the  times  that  our  Kmgs  had  ceased 
to  take  money  for  the  purchase  or  writs  to  sue 
in  their  courts,  for  suitors  to  make  presents  to 
the  judges,  who  sate  in  them,  either  at  new 
year's  tide,  or  when  their  caunes  were  on  the 
point  of  coming  to  an  hearing:  it  was  a  thmg 
of  course,  not  considered  in  the  nature  of  a 
bribe,  being  universally  known,  and  deemed  an 
usual  or  honorary  perquisite."  In  the  course  of 
Bacon's  trial,  Mr.  Alford,  an  eminent  member 
of  the  House  of  Commons,  observed,  that  in 
the  legyer-book  of  bis  family,  there  were  entries 
of  thirty  shillings,  paid  to  a  secretary,  and  ten 
pounds  to  a  Lord  ChanceUor  for  his  pains  in 
hearing  a  cause,  and  that,  in  his  opinion,  such 
gratuities  were  customary.    The  extent  of  this 
practice  of  receiving  presents  may  be  parUy 
estimated  by  the  following  extract  from  Miss 
Aikin's  Account  of  the  Reign  of  Elizabeth— 
*  an  authority,'  says  the  writer  from  whom  we 
borrow  the  quotation, '  the  less  suspicious,  as, 
that  lady  has  exercised  her  gifts  with  great 
diligence  against  Lord   Bacon:'— *  The  mi- 
nisters of  a  sovereign,  who  scrupled  not  to 
accept  of  bribes  from  parties  engaged  in  la# 
suits,  for  the  exertion  or  her  own  interest  with 
the  judges,  could  scarcely  be  expected  to  ex- 
hibit much  delicacy  on  this  head.    In  fact,  the 
venality  of  the  court  of  Elizabeth  was  so  great, 
that  no  public  character  appears  even  to  have 
professed  a  disdain  of  the  influence  of  gffts  and 
bribes ;  and  we  find  Lord  Burleigh  Inserting 
the  following  among  roles  moral  and  pruden- 
tial, drawn  up  for  the  use  of  his  son  Robert, 
when  young  :—<*  Be  sure  to  keep  some  great 
man  Xhj  friend,  but  trouble  him  not  for  trifles* 
Compliment  him  often.      Present  him  with 
many,  yet  small  gifts,  and  of  little  charge.  And 
if  thou  have  cause  to  bestow  any  great  gratuity, 
let  it  be  some  such  thing  as  may  be  daily  in  hit 
sight.' "  Miss  Aikin  then  quotes  the  following 
letter  of  Hutton,  Archbishop  of  York,  to  the 
Lord  Treasurer,  Burieigh :  <  I  am  bold  at  this 
time  to  inform  your  lordship,  what  ill  success 
I  had  in  a  suit  for  a  pardon  for  Miles  Dawson, 
seminary  priest,  whom  I  converted  wholly  the 
last  summer  from  popery.    Upon  his  coming 
to  church,  receiving  the  holy  communion,  and 
taking  the  oath  of  supremacy,  I  and  the  coub^ 
cil  here»  about  Michaelmas  last,  jomed  in  pe« 
tition  to  her  mi^esty,  for  her  gracious  pardon, 
and  commended  the  matter  to  one  of  the 
masters  of  requests,  and  writ  also  to  Mr.  Secre- 
tary to  further  it,  if  need  were,  which  he 
willingly  promised  to  do.  In  Michaelmai  win 
nothing  >fa8  done ;  and  thereibre  in  Whkf 
Term,  1  being  put  in  mind,  that  all  lira»iMt 
done  in  that  court  for  God^s  sake  onif ,  seat  vp 
twenty  French  crowns  of  mine  own  purse^  as  m 
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reiD«iDl>raiieer  of  the  poor  man's  piirdoiiy  wbich 
was  thankfully  accepted  of. 

'*  It  was  usual,"  says  Barringtofi,  in  his  Ob- 
senrations  on  Magna  Charta,  p.  22»  **topay 
fines  anciently  for  delaying  law  proceedings 
even  to  the  extent  of  the  defendant's  life; 
Boaoetimes  they  were  paid  to  expedite  process 
and  to  obtida  right ;  and  in  some  cases,  the 
parties  litigaat  offered  part  of  what  they  were 
to  recover  to  the  crown.  Madox,  in  his  His- 
tory of  the  Exchequer,  collects,  likewise,  many 
instances  of  fines  for  the  King's  favour;  and 
particularly  of  the  dean  of  London's  paying 
twenty  inarka  to  the  King,  that  he  might  assist 
him  against  the  bishop,  in  a  law  suit.  William 
Stuteviil  presented  to  King  John  three  thou- 
sand marKs,  for  giving  judgment  with  relation 
to  the  barony  of  Mowbray,^  which  Stutevill 
dumed  against  William  de  Mowbray."  And 
from  Burnet  we  learn,  that  Chailes  the  Second, 
whilst  appeals  were  hearing  in  the  House  of 
Lords,  used  to  go  about  and  solicit  particular 
lords,  for  appellant  or  respondent." 

It  should  further  be  especially  remem- 
bered,   that   no  corrupt  motive  was  ever 
proved  against  Bacon;  that  although  the 
gifts  which  he  had  received  excited  suspi- 
cion of  injustice,  no  decree  ever  made  by  him 
was  reversed  as  unjust ;  and  indeed  his  suc- 
cessor, who  ^^as  any  thing  but  friendly, 
was  appointed  by  Parliament  to  review  Lord 
Bacon's  decisions,  and  was  unable,  after  a 
severe  scrutiny,  to  detect  any  ground  of 
impeachment.     If  we  analyze  the  several 
charges,  and  exclude  those  to  which  Bacon 
was  not  privy,  and  those  which  he  altoge- 
ther denied,  (and  his  statement  was  never 
controverted,)  the  weight  of  the  remaining 
charge,  which  he  partially  admits,  is  greatly 
diminished.     In  substance  it  amounts  to 
this  :  that  according  to  the  general  custom 
of  the  time,  he  received  gifts  after  the  ter- 
mination of  the  suits,  in  many  of  which  he 
acted  as  a  private  arbitrator ;  and  in  other 
instances,  the  sums  were  received  as  loans 
of  persons  who  afterwards  were  suitors  in 
his  court,  but  were  not  favoured  on  account 
of  his  obligations  to  them.    The  objection- 
able and  suspicious  practice  by  which  the 
cervices  of  the  Judges  were  thus  allowed  to 
be  remunerated,  cannot  be  too  strongly  re- 
probated; and  undoubtedly  if  the  public 
paid  thrice  the  amount  of  the  salaries  now 
settled  upon  the  Judges,  the  advantage  of 
their  peifect  independence  aad  unimpeach- 
able integrity  would   not  be    too  dearly 
purchased. 

The  sentence  of  the  Lords,  although  se- 
vere in  its  terms,  it  appears,  was  not  ex- 
pected to  ba  carried  into  effect,  and  in  fact 
was  ahnoat  nominal.  The  fine  was  alto- 
gether maitted;  he  iviuB  impriscmed  only 


two  daySf  and  then  aBowad  to  reside'  at 
Fulham  and  other  places,  where  he  pro- 
ceeded in  his  scientific  researches,  and  the 
composition  of  his  immortal  writings.  In 
March,  1622-3,  he  returned  to  his  cham« 
hers  in  Gray's  Inn,  and  at  length  obtained 
a  full  pardon  of  the  whole  sentence.  He 
again  received  his  writ  as  a  peer  of  Paiiia-i 
ment ;  but  his  dedining  health  did  not  per- 
mit him  to  resume  his  seat  in  the  House. 

In  the  early  part  of  1 626,  whilst  pursuing 
an  experiment  in  the  snow,  he  became 
chilled,  and  was  taken  suddenly  ill,  which 
it  is  said  was  increased  by  a  damp  bed ;  an 
inflammation  of  the  lungs  ensued,  and  on 
the  9th  April  he  died,  then  in  the  66th 
year  of  his  age.  He  was  of  middling  stature, 
had  a  spacious  forehead,  a  piercing  eye ; 
his  presence  was  grave  and  comely,  and  his 
countenance  marked  as  with  age  before  he 
was  old.  He  was  noted  for  his  lively  wit» 
and  strong  and  active  memory.  His  powers 
of  conversation  were  infinitely  various.  Of 
the  estimation  in  which  he  was  held,  we 
may  judge  from  the  Ba3ang  of  one  of  his 
contemporaries : — *'  All  that  were  great  or 
good  loved  and  honoured  him.f'  . 

A  clear  and  interesting  account  of  Lord 
Bacon's  illustrious  writings  is  given  by  Mr. 
Martin,  in  "  The  Character^of  Lord  Bacon^ 
his  Life  and  Works,"  a  book  written  in  ex- 
cellent spirit,  with  much  eloquence,  and  in 
a  method  sufficiently  full— yet  not  redundant 
— that  we  hope  will  be  followed  in  other 
biographies  of  our  eminent  lawyers. 
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UNQUALZFISn  PRACTITIOirSBS  AT  TUX 
SBSSI0N8. 

B  r  the  report  of  a  case  at  the  Middlesex 
Quarter  Sessions  on  the  24th  instant,  it  ap- 
pears that  an  evil  of  great  magnitude,  both 
to  the  public  and  the  profession,  has  for  a 
long  time  prevailed,  and  is  now  in  exten- 
sive operation.  Persons,  either  expressh/ 
pretending  to  be  attorneys,  or  acting  in  that 
capacity,  are  in  the  habit  of  receiving  mo- 
ney from  the  unfortunate  suitors,  grossly 
perverting  the  ends  of  justice,  aind  miscon- 
ducting tiie  proceedings  of  the  Court.  This 
is  no  new  complaint :  it  evidently  is  of  very 
old  standing,  and  we  observe  that  the  act 
22  G.  2,  c.  46,  8.  12,  expressly  provided 
for  the  correction  of  the  evil  by  inflicting  a 
penalty  of  50/.  for  each  oficnce.  The  un- 
qualified persons  who,  as  vestzy  clerks  of 
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pttriflhes,  are  accvstomed  to  conduct  appeals 
at  'tiie  ae«R(m%  would  do  well  to  consider 
the  eoneequences  of  their  illegal  practice. 
But  the  case  we  now  refer  to  is  of  a  most 
fli^^nt  nature,  and  evidently  subjects  the 
party  to  the  punishment  of  transportation, 
for  obtaining  money  under  the  fiedse  pre- 
tence of  being  an  attorney. 
•  It  is  clear,  as  stated  by  the  learned 
Chairman  of  the  Quarter  Sessions*  that  it  is 
not  essential  to  the  completion  of  the  of- 
fence, that  the  party  should  actually  state 
himself  to  be  an  attorney ;  it  is  sufficient  to 
support  the  indictment  if  he  act  in  that 
capacity.  The  words  of  the  statute  are, 
'*  that  no  person  whatsoever  shall  act  as  a 
soiieitor,  attorney,  or  agent,  or  sue  out  any 
process  at  any  general  or  quarter  sessions," 
&c.,  "unless  admitted  an  attorney  of  one  of 
his  Majesty's  Courts  of  Record  at  West- 
minster." The  preamble  shews  that  the  ob- 
ject of  the  enactment  was  to  secure  the  due 
administration  of  justice,  by  competent  and 
responsible  persons, — just  as  in  certain 
cases  the  Court  of  King's  Bench  will  not 
grant  an  application  on  the  motion  of  the 
party,  but  requires  it  to  be  made  by 
counsel. 

We  shall  probably  return  to  tdbis  subject 
in  our  next  number. 
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Hardtf  CammWtfltirrir'  Court. 

BANKRUPTCr. — REPUTED    OWNERSHIP. 

Certain  thares  in  a  joint  stock  company  stood 

in  the  name  ofA..,  who  grave  to  B.  a  teritten 

dtclarrition  that  he  held  them  in  truit  for 

him,  but  acted  in  alt  respects  as  the  retd 

owner.     It  was  known  to  one  of  the  di- 

rectors,  and  to  the  actuary,  that  A.  was  only 

trustee,  but  no  formal  notice  was  given: 

held,  that  the  shares  were  in  the  order  and 

disposition  of  A.  within  the  operation  of 

the  bankrupt  laws;  and  a  contrary  order  of 

the  Court  of  Review  whs  reversed. 

This  was  an  appeal  from  an  order  of  the 

Court  of  Review  in  Bankruptcy.   George  Price 

Waikin«  being  the  holder  of  two  shares  in  the 

Economic  Lire  Assurance  Company,  purchased 

in  the  year  1827  six  other  shares  for  250/. 

each^  share.    A  regulation  of  the  company 

prohibited^  any  person,  not  being  a  director, 

from  holding  in  his  own  name  more  than  two 

^res,  unless  by  marriage  or  will ;  and  Mr. 

Watkins.  therefore,  caused  two  of  the  newly- 

Surchased  shares  to  be  transferred  to  a  Mr. 
ohn  Kidder,  who  was  regularly  entered  as  the 
owner  in  the  books  of  the  company,  held  the 
eertifScates  of  the  shares,  received  the  divi- 
deods*  noted  at  the  meetings  m- respect  of 


them,  and  in  all  other  relets  acted  as  the 
real  owner.  Watkins  alone  paid  the  whole 
price  for  the  shares,  and  took  from  Kidder  a 
written  declaration  that  he  held  them  in  trost 
for  him,  and  the  fact  of  his  having  been  tms. 
tee  was  known  to  IVIr.  Allen,  then  oaeof  ^e 
directors  of  the  company,  and  to  the  actuary. 
Kidder  always  paid  the  dividends  received  on 
these  shares  to  Watkins,  and  acted  according 
to  bis  direction  as  nominal  proprietor  of  tliem. 
In  the  year  1834,  Kidder  ^ras  declared  bank- 
rapt,  and  his  assignees  holding  that  the  two 
shares  were  within  the  order  and  disposition  of 
the  bankrupt,  treated  them  as  bis  estate. 
Watkins  petitioned  the  Court  of  Review  for  an 
order  on  the  assignees  to  transfer  those  shares 
to  him.  It  was  stated  in  evidence  before  diat 
Court,  and  was  now  part  of  the  case  sent  here, 
that  the  resident  director  of  the  company  in. 
formed  the  solicitor  to  the  commission,  on  ap- 

Elication  by  him,  that  no  other  person  than 
jdder  was  known  to  the  society  to  have  any 
control  over  these  shares,  and  that  he  ezer. 
cised  all  acts  of  ownership  in  respect  of  them. 
The  Court  of  Review  decided  that  Kidder  was 
trustee  for  Watkins,  and  ordered  the  shares  to 
be  transferred  to  him. 

Mr.  Montaj^  and  Mr.  Bethell  for  the 
assignees.  The  shares  were  in  the  reputed 
ownership  of  the  bankrupt;  there  had  not 
been  suflScient  notice  that  he  vras  only 
trustee,  and  the  policy  of  the  laws  rendered  it 
necessary  for  the  Court  to  set  its  face  against 
such  appearances  of  ownership  as  would  lead 
the  world  to  give  credit  to  persons  who  seemed 
to  be  in  possession  of  property,  of  which 
they  were  not  the  actual  owners.  In  the  pre- 
sent instance  Kidder  might  hare  obtained  con- 
siderable credit  on  the  strength  of  ^e  posses- 
sion of  those  shares,  and  there  could  have 
been  no  notice  to  any  one  that  he  was  not  the 
actual  owner,  for  all  enquiries  at  the  Assurance 
Ortice,  and  inspection  of  the  books,  must  haare 
satisfied  the  enquirer  that  Kidder  was  the  ac- 
tual owner.  It  was  the  case  of  a  man  appear- 
ing to  the  world  as  the  owner  of  valuable  pix>- 
perty,  because  there  mi^ht  be  some  under- 
standing between  him  and  the  owner  that  he 
was  to  appear  so.  This  state  of  things,  which 
was  a  fraud  on  the  public  and  on  the  company, 
could  not  be  one  of  those  cases  of  trusteeship 
contemplated  by  the  79th  section  of  the  Bank- 
rupt Act,  under  which  the  respondent  claimed 
to  be  relieved.  They  cited  E»  parte  Monro  •^ 
Dearie  v.  Hall,  and  /joveridg'e  v.  Cooper,^  and 
Ntfson  V.  The  London  Assurance  Compan^c 
Mr.  Swanston  and  Mr.  Romilly  for  the  re- 
spondent. The  notice  to  the  director  and  ac^ 
tuary  was  sufficient  notice  to  the  company  i  but 
with  or  without  notice,  the  declaration  of  trust 
ought  to  be  deemed  decisive  for  Mr.  Watkins. 
The  cases  cited  related  to  property  which  had 
been  at  one  time  in  the  true  and  beneficial 
ownership  of  the  bankrupt.  In  the  p#e«ent 
case,  there  bad  never  been  any  bea»ficial  iate- 

•  Buck.  300. 

»>  3  Russ.  1.  .      I 
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Superipr  Courts:  f .  B,  Practice  Cwrt, 


525 


rest  in  tke  bankrupt,  and  it  was  not  necessary 
that  tUe  trust  ghoald  be  incorpordted  with  the 
title  to  the  property.  In  a  case  of  Ex  parte 
Martin,  (19  Ves.)  Liord  Eldon  decided  that  a 
person  who  carried  on  a  trade  in  a  house  left 
to  her  oa  trust,  had  not  thereby  brought  that 
huuae  within  her  order  and  disposition  so  as  to 
briiif^  it  under  the  operation  of  the  bankruptlaws; 
and  it  had  been  held  by  Lord  Eldon  that  very 
alight  notice  was  sumcient  to  take  such  trust 
property  out  of  the  bankrupt  laws. 

Sir  Launcelot  Shadweii,  in  giving  the  judg- 
ment of  the  Court,  some  days  after  the  argu- 
ment, aaid  it  was  the  opinion  of  the  Court 
that  the  decision  of  the  Court  of  Review  was 
wrong,   and  that  it  must  be  reversed.     The 
shares  in  question  were  in  the  nominal  posses- 
sion of  the  bankrupt  for  all  ordinary  purposes, 
^uch  as  voting  at  the  meetings  of  the  company, 
and  the  receipt  of  dividends ;  but  he  moreover 
held  the  certificates  from  the  year  1S29,  when 
tbey  were  purchased,  up  to  the  hour  of  his 
bankruptcy.    In  addition  to  the  common  indi- 
cia of  ownership,  the  bankrupt  had  a  power, 
through  the  certificates,  of  imposing  himseH 
OB  tbe  world  as  the  real  owner  of  the  shares, 
and  obtaining  credit  accordingly.    The  Court 
did  not  think  that  the  knowledge  said  to  be 
possessed  by  Mr.  L.  B.  Alien,  one  of  the  di- 
rectors of  the  company,  and  Mr.  Nayler,  the 
actuary,  that  these  shares  were  held  by  Kidder 
for  the  benefit  of  Watkins,  made  any  differ- 
ence with  respect  to  this  point,  as  the  bank- 
rupt, from  the  possession  of  the  certificates, 
had  it  in  his  power  at  any  time  to  produce 
them  in  Uie  market  and  raise  money  on  them, 
or  obtain  money  as  the  real  owner.    It  must 
be  aj^parent  that  much  mischief  might  be  pro- 
duceci  in  commercial  transactions  by  the  faci* 
lities  which  an  ostensible  ownership  of  pro- 
perty presented  for  obtaining  improper  credits. 
There   being   therefore   no    means   through 
which  the  trust  or  the  real  nature  of  ibe  trans- 
action could  be  ascertained,  the  Court  was  of 
opinion  that  the  property  must  be  held  to  be 
in  the  order  and  disposition  of  the  bankrupt, 
and  therefore  included  in  his  assets. — Espttrte 
fP'aekiut   in    re  Kidder.    Before    the    Lords 
Commissioners  at  Lincoln's  Inn  Hall,  July  29, 
30,  and  August  13,  1835. 


HCng'ir  Sfnc^  practice  Court. 

BJBCTHENT. — COSTS    OF    A   FORMER    ACTION. 
— CONSENT  RULE. 

In  ejectment,  a  tenant  who  has  been  served 
with  a  copy  of  the  declaration^  cannot  com- 
pel the  lettor  of  the  plaintiff  to  pay  the 
coits  qf  a  previous  action  brought  to  re- 
cover potsesiion  of  the  same  premiiet  with" 
otttjirst  entering  into  the  content  rule. 
Cause  was  shewn  against  a  rule  which  had 
been  ubtoined  for  staying  the  proceedings  in 
this  action,  until  the  costs  of  a  former  eject* 
ment  should  have  been  paid. 

The  objection  taken  was  that  the  party  ap- 
plying had  not  entered  into  the  consent  rule, 
and  could  not,  therefore,  support  the  present 
rule. 


In  BU|)poTt  of  the  nde,  it  was  ttated^  that 
tlie  application  was  made  at  the  inataneejof 
the  parties  who  had  been  served,  and  wju» 
were  the  defendants  in  the  former  action. 

The  Court  thought  the  rule  must  be  dis- 
charged. Until  the  complaining  party  ap« 
peared  to  defend  the  action,  he  could  not  com- 

Elaiu  that  he  was  aggrieved.  He  must  make 
iiuseJf  a  party,  by  entering  into  the  conaent 
rule.  Rule  discharged,  with  costs.  Doe  dem, 
Plunkett  V.  Roe,  T.  T.  1836.    K,  B.  P.  C. 


WARRANT  OF  ATTORNEY. — ^SIGNING  JUDG- 
MENT.— defendant's  DEATH. 

The  Court  will  order  Judgment  to  6e  signed 
on  an  old  warrant  of  attorney^  ahhough 
the  defendant  has  not  been  seen  alive  for 
three  weeks  before  the  application  is  made 
for  the  rule. 

A  rule  was  moved  for,  that  leave  might  be 
granted  to  sign  judgment  on  an  old  warrant  of 
attorney.  It  appeared  from  the  affidavits  on 
which  tbe  motion  was  made,  that  the  defendant 
had  been  seen  last  alive  about  three  weeks 
before,  which  was  prior  to  the  commencement 
of  the  term ;  but  it  was  submitted  that  that 
circumstance  could  not  act  as  a  bar  to  the 
granting  of  the  rule.  The  new  Pleading  Rules 
of  Court  required  that  all  judgments  interlocu- 
tory or  final  should  be  entered  of  record  on  the 
day  of  the  month  when  judgment  should  be 
signed,  and  should  have  no  relation  to  any 
other  day.  It  vms  therefore  immaterial  at 
what  time,  so  far  as  regarded  the  term,  that 
the  defendant  had  been  seen  aKve.  A  case 
was  also  referred  to,  where  the  Court  had  per- 
mitted judgment  to  be  signed  on  the  first  day 
of  term,  the  defendant  naving  been  seen  on 
the  previous  day ;  and  it  was  contended  that 
if  that  principle  had  been  once  acted  upon  it 
might  continue  to  be  so,  for  it  was  difficult  to 
set  a  precise  period  at  which  the  person  must 
be  proved  to  have  been  alive.  Any  inconve- 
nience that  might  arise  would  only  affect  the 
plaintiffs,  who,  in  the  event  of  the  defendant 
being  found  to  be  dead,  would  alone  suffer  any 
disadvantage. 

The  Court  granted  the  rule.  Rule  granted. 
-^fTatts  V.  Bury,  T.  T.  1835.    K.  B.  P.  C. 


reference  of  cause  at  nisi  PRIUS. — TIME 
FOR  QUESTIONING  AWARD. — PARTICULAR- 
IZATION  OF  OBJECTIONS  IN  RULE. 

j4n  award  made  upon  a  reference  at  Nisi  PriuM, 
including  all  matters  in  difference,  may  be 
questioned  before  the  last  day  ofthefollowiag 
term. 

It  is  necessary  to  state  particularly  any  o^eo^ 
tion  on  which  the  award  is  sought  to  be  set 
aside,  in  the  rule. 

Cause  was  in  this  case  shewn  ag^nst  a  rule 
nisi  obtuned  for  setting  aside  an  a«rard  on 
various  grounds;  and  arguments  JUviag  been 
heard  on  both  sides. 

Cur,  adv,  vult. 


MB 
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The  CmmwkneqnetWy,  in  sivin^  judgment, 
stated  the  facts  of  the  case.  The  preliminary 
•bjfcdoD  taken  to  the  rule,  on  shewing  cause, 
was,  that  the  notice  came  too  late,  being  after 
the  first  four  days  of  the  term  succeeding  that 
in  which  the  a%var4  waa  published.  The  refer- 
ence, it  appeared,  was  made  under  an  order 
of  Nki  Priui,  and  a  Terdict  having  been  taken 
for  the  plaintiff,  the  reference  was  directed  to 
be  for  all  matters  in  dispute  in  the  cause  be- 
tween the  parties,  and  a  verdict  for  the  platp. 
tiff,  or  nonsuit,  or  verdict  for  the  defendant  to 
be  entered,  as  the  arbitrator  should  direct.  The 
deftrndant'sfourth  plea  was  to  be  withdrawn,aiid 
power  was  also  given  to  declare  what  should  he 
done  by  either  party,  and  what  road  the  de- 
fendant should  have 

The  general  principle  that  a  limited  time  was 
allowed  for  setting  aside  the  award,  was  quite 
dear;  and  the  act,  9  &  10  W.  3,  c.  15,  gave 
the  rule  that  any  motion,  made  for  that  purpose 
under  that  statute,  must  be  made  betore  the 
last  day  of  the  term  next  after  the  publication 
of  the  award.  The  Court,  in  all  other  cases, 
will  be  called  upon  to  exercise  their  own  dis- 
cretion, which,  however,  was  governed  by  cer- 
tidn  rules  liud  down.  By  the  latter  the  arbi- 
trator is  looked  upon  merely  as  a  substitution 
for  the  jury,  and  a  motion,  therefore,  to  im- 
peach his  award,  was  treated  as  a  motion  for  a 
new  trial,  and  as  such  was  required  to  be  made 
within  four  days  after  the  commencement  of 
the  term  next  following:  the  publication.  Both 
these  regulations  however  were  adopted,  at 
the  discretion  of  the  Court,  who  could  relax 
them  if  sufficient  i^^rounds  were  shewn.  It 
should  seem,  that  this  latter  rule  could  only  be 
applied  in  cases  where  the  reference  was  at 
nulpriui^  a  verdict  taken  pro /orwtf,  and  the 
cause  only  referred.  If  the  cause  were  referred 
At  an  earlier  stage  of  its  oroceedings  than  those 
described,  the  nide  would  be  found  difficult  of 
application  as  to  time  in  many  cases ;  but  if 
more  than  the  matter  in  the  cause  were  re- 
ferred the  principle  of  the  rule  failed,  for  upon 
auch  a  case  the  reference  would  appear  raUier 
to  be  founded  on  the  statute  than  the  authori- 
ty of  the  Court.  The  rule  might  easily  be  traced 
to  its  ori^n  by  a  reference  to  the  earlier  cases, 
upon  the  decision  of  which  it  appeared  to  be 
founded.  Here  other  matters  nad  been  re- 
ferred, and  from  the  decision  upon  them  the 
reference  must  be  considered  to  have  been 
made  under  the  statute ;  and  in  such  case  the 
Court  had  no  power  to  abridge  the  time  allow- 
ed to  question  the  award.  Even  if  the  circum- 
stance of  the  reference  to  this  extent  being  so 
considered,  could  l>e  doubtful,  yet  it  would  be 
better  to  depart  from  a  limit  only  adopted  in 
the  discretion  of  the  Court,  than  to  contravene 
the  statute.  Upon  these  grounds  the  prelimi- 
narr  objection  must  fail. 

Other  objections  had  been  taken  with  regard 
to  the  validity  of  the  award.  The  first,  that  the 
arbitrator  had  decided  under  a  "  misappre- 
hension of  the  terms  of  the  reference,"  could 
not  be  enquired  into,  not  being  sufficiently 
described  in  the  rule.  A  direct  authority  to 
this  point  had  been  cited  in  opposition  to  the 


objection.  All  the  other  olijectloas  tAken 
must  fail,  thej  being  rather  to  the  ments«  of 
which  the  arbitrator  was  th&  sole  judge.  &Ble 
discharged. — ^lienhy  v,  Pruudloek  and  Si^km^^ 
T.  T.  1&5.  K.  B.  P.  C. 


PROPBR      DBSCRIPTIOlf     OF     AX    AT 

PLAiimFp.^-tiiDORSKMBirr  mr  ▲  wsir  oar 

ailiniOW8.<->OBPARTt7BB  FROM  PRSaORLKBO 
FORM. 

Im  ike  detcHption  of  on  oHorney  f^oitfif^, 
in  an  induroement  on  o  vrtt  o/  summons, 
the  subitUotion  of  ike  uwrd  *'or**fir  "  tah^ 
resides  ti,"  as  required  Off  the  Aet,  b  tusi  a 
material  diference,  in  ike  Ofiiuion  ef  ike 
Cvurt. 

The  proper  description  of  an  attorney  ptofn-^ 
tiff,  is  at  his  place  of  business ;  dot  he  majf 
uUa  be  described  of  his  private  residenoe. 

Any  alteration  in  thevbordsafanindorsenteni^ 
or  addition  to  the  same,  provided  the  setue 
be  not  altered,  is  immaferial. 

Cause  was  shewn  against  a  rule  which  had 
been  obtained  for  settm^  aside  a  vrnt  of  mwu^ 
mons,  on  the  ground  of  irregularity.  The  auoi- 
mons,  it  appeared,  had  been  indorsed  by  the 
plaintiff,  who  was  his. own  attorney,  as  havioff 
been  issued  by  "  William  Yardley,  of  Nebon 
Terrace,  Stoke  Newington.attorney»  in  persons" 
TliiH,  it  had  been  contended,  waa  not  a  suffidant 
description  according  to  the  terms  of  the  act. 
The  schedule  to  the  act  prescribed  a  proper 
form  of  indorsement,  which  was,  "  This  writ 
was  issued  in  person  by  A.  B.,  who  resides  at^*' 

The  substitution  of  the  word  "  of,"  for  "  re- 
sides at,"  it  was  now  submitted,  was  of  no  im- 
portance, and  could  not  be  held  to  constitute 
an  irregularity.  Another  objection  which  had 
been  taken  must  also  fall.  It  was,  that  "Nd- 
son  Terrace"  was  not  his  place  of  residence, 
but  that  he  lived  at  West  Hackney.  It  waa 
true  that  the  plaintiff  had  a  private  residenee 
at  Hackney,  but  his  business  heing  carried  on 
in  Nelson  Terrace,  that  was  the  fit  place  from 
which  to  date  his  summons.  It  was  sworn  that 
there  was  no  number  to  his  house,  and  he  could 
not,  therefore,  more  particularly  describe  him- 
self. 

In  support  of  the  rule,  it  was  urged  that  a 
form  having  been  given  bv  the  statute,  that 
should  have  been  strictly  adhered  to.  A  case 
was  cited  where  the  Court  had  observed  that 
the  form  of  summons  which  should  be  issued 
was  given  in  the  act,  and  must  be  followed ; 
and  u  the  parties  did  not  choose  to  trouble 
themselves  to  look  at  the  act  before  they  com- 
menced proceedings,  they  must  take  the  con- 
sequences. It  was  impossible  that  the  Court 
could  be  continually  inquiring  into  questiona 
of  what  was  material,  and  what  innaaterial ; 
but  if  the  parties  would  not  take  the  re^idar 
course,  their  proceedings  must  be  set  aaide.  So 
in  the  present  case  it  was  contended,  that  tiie 
form  having  been  departed  from,  theOonrt 
ought  to  make  the  rule  absolute.  By  the  ect, 
it  was  required  that  every  writ  sued  out  by  aiu 
thority  of  the  act  should  be  indorsed  with  the 
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name  and  place  of  abode  of  the  attorney  actu- 
ally rainff  oat  the  same ;  but  when  no  attorney 
thould  be  employed,  the  name  of  the  street  and 
mimherof  the  house  of  the  plaintiff's  residence 
should  be  giytn,  together  with  a  memoran- 
dum that  he  sued  in  person.  On  this»  there- 
fore,  it  was  evident  that  when  the  attorney 
merely  acted  for  another,  if  the  description 
of  his  office  was  given,  that  was  sufficient; 
bat  if,  on  the  contrary,  the  proceedings  were 
in  his  own  name,  his  place  of  residence  where 
he  slept  should  be  f^iven.  The  act  drew  a  dis- 
tinction between  his  abode  and  his  residence. 
•  The  Court  admitted  that  it  was  important 
to  adhere  to  the  fixed  rules  laid  down,  and  it 
would  be  dangerous  to  saffer  their  materiality 
to  be  discBssed.  The  grounds  of  objection  .how- 
ever, were  of  such  a  nature,  as  to  be  quite  un- 
tenable. There  could  not  be  any  real  variance 
sa^getted  between  the  words  used  and  those 
laid  down  in  the  act.  It  had  been  said  that  the 
act  drew  a  distinction  between  the  attorney's 
place  of  "  abode"  and  "  residence,"  and  that 
the  former  meant  his  place  of  business,  while 
the  latter  alluded  to  his  house,  where  his  fa- 
mily lived.  Such  a  distinction  could  never  have 
been  intended  by  the  legislature.  The  objection 
taken,  as  to  the  number  of  the  house,  must  also 
fall,  as  it  was  sworn  that  there  was  no  number. 
The  ateeration  in  the  order  of  the  words,  and 
the  introduction  of  the  word  *•  attorney,'*  were 
also  immaterial.  The  rule  must  be  discharged 
with  costs. 

Rule  discharged  with  costs. —  Yardiey  v. 
Jiw«,T.T.  1836.    K.B.P.C. 


COMMON  LAW  SITTINGS. 
In  mnd  after  Aftckaelmtu  Term,  1835. 


London, 


Nov.  24 


KING'S  BENCH. 

IN  TBKM. 

Middlesex, 
Tuesday    -       Nov.  3  I 
Fridav         .       -      ^  I 
Monday       -       -    23 1  Tuesday 

AVTBa  TERM. 

Thursday  -    26 1  Friday       -       -    27 

The  Court  will  sit  at  Eleven  o'clock  in  Term, 
in  Middlcfiex ;  at  Twelve,  in  London ;  and  in 
both,  at  Half-^ast  Nine  alter  Term. 

Causes  untried  on  the  Lists  for  the  3d  and 
6th  of  November,  will  be  taken  on  the  4Ui,  6th, 
7th,  and  9th. 

None  but  undefended  Causes  will  be  tried 
on  the  23d  and  24th  of  November. 


Half-past  Nine  precisely  on  tock  of  Ike  day 
after  Term. 

The  Causes  in  the  List  for  each  of  the  above 
Sitting  Days  in  Term,  if  not  disposed  of  on 
those  Days,  will  be  tried  by  Ai^oamffleiH  on 
the  Days  following  eaakoL suck  Sitting  Days. 


EXCHEQUER. 

IN  TERM. 

Middlesex. 

1st  Sittings,  Tiiesdav.  Nov.  3. 

2d  Sittings,  Monday,  Nov.  16. 

The  Court  will  sit  in  Middlesex,  by  A<l|}oani- 

ment.  on 

Wednesday,  November  11th. 

Wednesday,  November  ISlh. 

London. 

1st  Sittings,  Saturday,  Nov.  7tk. 
2d  Sittings,  Friday,  Nov.  20th. 

The  Court  vnM  sit  in  London,  bf  Adjourn- 

ment,  on 

Saturday,  Nov.  21. 

AFIKB  TKKU. 

Middlesex.  London, 

Thursday,  Novem.  26   |  Friday,  Novem.  27 

New  Causes  entered  for  the  Sittings  in  Mi- 
chaelmas Term  will  be  tried  in  Term. 

Remanets  may  be  taken  at  the  Sittings  in 
Term  by  consent.^No  Special  Juries  will  be 
taken  in  Term. 

Sit  at  half-past  Nine  o'clock. 


COMMON  PLEAS. 

IN  TSRM. 

Mddkmr.  London, 

Tocaday      .    Nov.  10  |  Friday      - 
Wednciday        -      18 1  Friday      - 

AFTBKTKRM. 

Thundi^F  -       -     26 1  Friday      . 

The  Cotirt  will  sit  at  Ten  o'clock  in  the 
Forenoon  on  each  of  the  days  in  Term,  and  at 


-    13 
.    20 

.    7^ 


EXCHEQUER  SITTINGS  IN  BANC. 
Michaelmas  Term,  1836. 

Mon.  Nov.  2    Term  begins 
Middlesex  N.  P.  Tuesday  -    3 

Wednesday  4 

lliursday     6 

Friday     -    6 
London  N.  P.    Saturday  -    7 

Monday  -    9 


Error     (  Lord 
Mayor's  day)  & 
Special  Paper. 
Error. 
Special  Paper. 


Tuesday  10 
Middlesex  N.P.  Wednesday  11 

Thursday    12 

Friday   -    13 

Saturday  14 
Middlesex  N.P.  Monday     16 

Tuesday  17 
Middlesex  N.P.  WednesdaylB 

Thursday  19 
London  N.P.  Friday  20 
London  N.P.    Saturday    21 

Monday     23 

Tuesday     24 

Wedne8day26  Term  ends. 


Special  Paper. 
Special  Paper. 
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ANSWERS  TO  QUERIES. 


LEOACT. — PBRPBTUITT.  P.  336  &  431 . 

C.  has  clearly  mistaken  the  point  for  con- 
sideration. He  sets  out  by  a  long  established 
position,  that  executory  devises  may  be  made 
/i/r  a  life  or  lives  in  beinf,  mnd  twenty-one  years 
after ;  including  a  sufficient  number  of  months 
K>r  the  birth  of  a  child  en  ventre  ea  mere. 

But  there  can  be  no  doubt  that  he  has  failed 
properly  to  apply  this  doctrine  to  the  bequest 
in  dispute,  which  is  as  follows :  A,  directs  his 
executors  to  invest  sufficient  money  in  the 
f  undSf  as  will  realize  the  annual  sum  of  500/.^ 
and  *'  to  permit  his  wife  B,  to  receive  the  same 
during  her  life,  and  immediately  after  her  de- 
cease, to  pay  certain  legacies,  and  subject 
thereto  for  C,  />.,  for  life,  and  immediately 
after  her  decease,  subject  to  his  bsue  absolutely 
upon  his  or  their  attaining  the  age  of  twenty- 
four  yean,  &c."  The  answer  given  to  this 
query  by  *'  T.  L.  J."  (p.  431,)  seems  perfectly 
correct ;  and  as  to  C  Z>.  taking  absolutely,  see 


fFare  v.  PolhUl,  11  Vea.  267. 


N.  G, 


1j(Sd  of  bnWortr  an)r  Cetumt. 

UNDBRTENANT. — DISTRESS.   P.  432. 

It  is  laid  down  in  Ferneaua  v.  Fotherby,  4 
Oampb.  136,  that  goods  can  only  be  followed 
where  the  removal  took  place  after  the  rent 
became  due.  The  case  of  Thornton  v.  Adams, 
5  Maule  &  Selw.  shews,  that  the  statute  applies 
only  to  the  tenant's  goods,  and  not  to  those  of 
a  stranger;  and  1  therefore  think,  that  A. 
cannot  follow  and  distrun  the  goods  of  C.  For 
an  answer  to  the  remaining  questions,  I  beg 
to  refer  to  Gilbert  on  Distresses,  p.  31,  &c. 

C.  H.  J. 


Camtnoti  S^ln. 

wife's  debt. — ^ARREST.  P.  304,  432. 

Such  an  affidavit  as  (7.  suggests  would  be 
clearly  bad ;  and  the  defendant  could  not  pro- 
perly he  held  to  bail,  for  two  reasons ;  first, 
that  the  causes  of  action  could  not  be  joined ; 
and  second,  that  the  wife  should  be  a  party 
defendant,  in  order  to  recover  the  debt  con- 
tracted by  her  while  sole.  J.  N. 


9rKttitt. 

PLEADING. — UNIFORMITY  OF  PROCESS  ACT. 

P.  345,  431. 

1.  J.  S.  H.  is,  I  submit,  in  error,  as  to  the 
time  for  appearance  expiring  after  the  10th  of 
August,  in  which  case  he  says  defendant  would 
have  until  after  the  24th  of  October  to  appear. 
The  11th  sect,  of  the  act  only  restrains  the 


plaintiff  from  deekr'mg,  or  tsldng  other  sub- 
sequent proceedings,  until  after  the  latter 
period,  but  does  not  prevent  him  from  enter- 
ing an  appearance  sec.  Hat.  The  statute  express- 
ly suthonzes  him  to  do  thi^,  where  the  writ  is 
served  between  the  10th  of  August  and  24th 
of  October.  J.N. 

2.   J.  S.  H.  says  (p.  431)  in  answer  to  the 
4^uery  of  C.  (p.  345)  "  that  it  is  atways  con- 
sidered, that  a  defendant  has  the  same  namber 
of  days  to  deliver  any  pleading  after  the  24th 
of  October,  as  he  had  left  to  plead  on  the  10th 
of  August."     This  seems  erroneous,  and  I 
submit,  that  the  terms  of  Rule  12,  Michael- 
mas Tarm,  3  &  4  W.  4,  are   perfectly  dear 
and  intelligible  upon  the  point,  that  the  party 
adverted  to  by  C.  is  entitled  to  the  same  num- 
ber of  days  to  plead,  after  the  24th  of  October, 
as  if  the  declaration  were  delivered  on  that 
day._See  ^iteon  v.  Brndslocke,  2  Dowl.  P.  C. 
416,  where  the  marginal  note  is  as  follows : ''  If 
tlie  time  for  pleading  does  not  expire  until 
after  the  10th  of  August,  although  it  may  be 
enlarged  time,  the  defendant  has  still  the  same 
time   for  pleading  as  if  the  declaration  had 
been  filed  or  delivered  on  the  24  th  of  Oct." 
See  also  Drinder  v.  Smedley,  3  Dowl.  89.     I 
must  also  take  leave  to  differ  entirely  in  opin- 
ion with  J.  S.  H.  as  to  the  construction  he 
puts  upon  the  words  "  preceding  pleading."  I 
do  not  see  the  slightest  shade  of  reason  for  his 
argument,  as  it  is  well  understood,  that  if  a 
defendant  be  arrested  on  the  8th  of  August, 
he  must  put  in  and  perfect  special  bail,  as  if 
the  legal  interregnum  had  not  had  eBistence. 
I  conceive,  that  by  the  words  "  declaration  or 
preceding  pleading"  is  meant  the  fast pleadlmg' 
whatever  it  may  be,  prior  to  the  10th  of  Aug., 
which  a  party  is  called  upon  to  answer,  as  if  it 
had  been  said  "  whether  it  be  declaration  or 
any  other  pleading."     ^  N.  G. 

3.  It  is  not  in  practice  always  considered, 
that  a  defendant  has  the  same  number  of  days  to 
deliver  any  pleading  after  the  24th  of  October, 
as  he  had  left  to  plead  on  the  10th  of  August, 
but  the  very  contrary.  The  practice  is  in 
conformity  mth  the  Uniformity  of  Process  Act, 
Sec.  11,  &  the  12th  Reg.  Gen.  Michaelmas 
Term,  3  W.  4 ;  by  which  in  every  case,  where 
the  time  -for  pleading,  or  for  answering  any 
pleading  has  not  expired  before  the  lOthof  Ang. 
the  defendant  has  the  same  number  of  days  after 
the  24th  of  October,  as  if  the  declaration  or 
'*  precedingpleading"  {e,gr,  arepUcatiunwhich 
IS  a  "  preceding  nleading"  to  a  rejoinder,) 
had  been  deliverea  on  the  24th  of  October. 
In  the  case  put  by  C,  therefore,  this  defendant 
will  have  four  days  to  plead,  after  the  24th  of 
October.  The  opinion  expressed  by  J.  S.  H. 
(p.  431 ,)  that  by  "preceding  pleading"  is  meant 
the  service  of  the  writ,  is  surely  absurd.  The 
same  sec.  of  the  Uniformity  of  Process  Act 
declares,  that  an  appearance  may  be  entered  at 
the  expiration  of  eight  days  from  the  service 
of  the  writ,  whether  in  term  or  vacation,  or 
between  the  lOth  of  August,  and  the  24th  of 
October,  except  where  the  last  day  is  Sunday 
&c.  & 
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CHANGES  MADB  IN  THE  LAW 
DURING  THE  LAST  SESSION  OF 
PARLIAMENT. 

No.VL 

«        — — 

ATTORMBTS  AMD   SOLICITORS. 
5&6  W.  4,  C.  1). 

Air  jjnportant  alteration  in  the  law  of  at- 
torneys, has  been  made  by  the  7th  and  8th 
sections  of  this  act,  which  were  introduced 
by  Mr.  Tooke,  the  member  for  Truro,  on 
the  suggestion  of  the  Incorporated  Law 
Society.  It  was  a  great  hardship  on  those 
who,  having  served  their  articles  of  clerk- 
ship bond  fi<k,  were  rendered  incapable  of 
practising  in  consequence  of  the  attorneys 
to  .whom  they  were  articled,  being  subse- 
quently struck  ojff  the  roll,  for  defective  ser- 
vice of  such  attorneys'  articles,  or  their  ad- 
mission or  inrollment.  The  law  now  is, 
that  the  articled  clerk  shall  not  be  pre- 
judiced by  the  attorney's  defective  qualifi- 
cation, provided  the  clerk  be  otherwise 
entitled  to  admission.  It  was  also  a 
grievance  to  those  who,  after  having  been 
long  admitted  on  the  roU,  and  in  actual 
practice,  had  an  ^application  made  for  strik- 
ing them  off  the  roU,  on  the  ground  of  some 
technical  defect  in  the  articles  of  clerkship 
or  registry,  or  their  service  or  admission. 
The  jiaw  pow  i^,  that  these  defects,  except 
in  ca8e»  of  fraud,  cannot  be  taken  advan- 
tage of  after  the  expiration  of  twelve  months 
frmn  the  admiBsio&. 

The  Act  is  intituled,  '*  An  Act  to  in- 
demnify such  Persons  in  the  United  King- 
.dom  as  have  omitted  to  qualify  themselves 
br  Officea  and  Employments,  and  for  ex- 
tendiiig  the  Timejixnited  for  those  purposes 
tespeetmly  until  the  25th  day  of  March, 
1886;  to  permit  such  Persons  in  Great 
l^ritahi  as  have  opiitted  to  make  and'file 

NO.  ccxcix.  . .      ;       • 


Affidavits  of  the  Execution  of  Indentures  of 
Clerks  to  Attorneys  and  Solicitors  to  make 
and  ^e  the  same  on  or  before  the  first  dijr 
of  Hilary  Term,  1836 :  and  to  allow  Per- 
sons to  make  and  file  such  Affidavits,  al- 
though the  Persons  whom  they  served  shall 
have  neglected  to  take  out  their  Annual 
Certificates."  Passed  3rd  July,  1 835 .  ^ " 
The  enactments  are  as  follow : — 

1.  Persons  who  have  omitted  to  qualify 
themselves  for  offices  and  employments,  as 
required  by  the  recited  acts,  indemnified  and 
allowed  fvirther  time. 

2.  Indemnity  to  those  who  have  omitted 
to  make  and  subscribe  the  oaths,  &6.  re- 
quired by  the  frish  Act  of  2  Aniie.         .  ' ' 

3.  Not  to  indemnify  persons  agaitist 
whom  final  judgment  is  given. 

4.  Not  to  exempt  justices  acting  witjiouf 
legal  qualification. 

5.  Admissions  to  corporations  may  be 
stamped  after  time  allowed  by  law. 

Then  follows  the  usual  indemnity  c^use, 
as  to  inrolling  articles,  &c. 

6.  Reciting  that  many  persons  who  may 
have  paid  the  proper  stamp  duties,  either  be- 
fore or  within  six  months  after  the  execution 
of  the  contracts  in  writing  entered  into  by  them 
to  serve  as  clerks  to  attorneys  or  solicitors, 
scriveners,  or  notaries  public  in  Great  Britun, 
have  omitted  to  cause  affidavits  to  be  mride, 
and  afterward  to  be  filed  in  the  proper  office, 
of  the  actual  execution  of  such  contracts,  and 
have  also  omitted  to  cause  such  contracts  and 
the  indentures  thereof  to  be  enrolled  withm 
the  time  in  which  the  same  ought  to  have  been 
done ;  and  many  solicitors,  attorneys,  notones 
liublic,  and  others  have  omitted  to  take  out 
annual  certificates,  or  to  enter  the  same  m  the 
proper  office ;  and  many  infants  and  others 
may  therein  incur  certain  disabilities :  for  pre- 
venting thereof,  and  relieving  such  persons,  it 
is  enacted.  That  every  person  who  shall,  either 
before  or  witiiin  six  months  after  the  execution 
of  such  contract  or  indenture,  liave  paid  the 
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proper  8tamp''^ut^  in  that  behalf,  and  who,  at 
the  passing  of  this  act  shall  have  neglected  or 
omitted  to  cai^e  any  such  affidavit  or  affidavits 
as  aforesaid  ta  be  made  and  filed,  or  such 
contract  or  indenture  to  be  enrolled,  and  who, 
on  or  before  the  first  day  of  Hilary  term,  1836, 
shall  cause  such  contract  or  indenture  to  be 
enrolled  with  t!ic  proper  officer  in  that  behalf, 
and  one  or  more  affidavit  or  affidavits  to  be 
made,  and  afterwards  to  be  filed,  in  such 
manner  as  the  same  ought  to  have  been  made 
and  filed  in  due  time,  shall  be  and  is  hereby  in- 
demnified,  freed,  and  discharged  from  and 
against  all  penalties,  forfeitures,  incapacities, 
and  disabilities  in  or  by  any  act  or  acts  of  par- 
liament mentioned,  and  incurred  or  to  be  in- 
curred for  or  by  reason  of  auch  neglect  or 
omis&ion;  and  every  such  affidavit  and  affi- 
davits so  to  be  made,  and  which  shall  be  duly 
filed  on  or  before  the  first  day  of  Hilary  term, 
1836,  shall  be  as  effectual  to  all  intents  and 
purposes  as  if  the  same  had  been  made  and 
filea  within  the  respective  times  the  ^ame 
ought,  by  the  laws  now  in  being  for  that  pur- 
pose,  to  nave  been  made  and  filed ;  and  that 
the  respective  officer  or  officers  who  ought  to 
receive,  file,  enter,  or  register  such  contract 
or  indenture,  or  affidavit  or  affidavits,  shall 
not  refuse  to  receive,  file,  enter,  or  register 
the  same  by  reason  that  the  attorney,  solicitor, 
or  notary  public  to  whom  such  infant  or  other 
person  shall  have  been  articled  or  have  con- 
tracted to  serve,  shall  have  neglected  to  take 
out  his  annual  certificate,  or  to  register  the 
same,  but  such  officer  or  officers  are  hereby 
directed  and  empowered  to  receive,  file,  enter, 
or  raster  the  same,  notwithstanding  such 
omission;  and  that  every  person  who  shall 
have  regularly  served  any  attorney  or  attomejrs, 
aolicitor  or  solicitors,  notary  public  or  notaries 
public,  for  the  term  of  years  required  by  law, 
shall  not  be  prevented  or  disijoalified  from 
beinff  admitted  an  attorney,  solicitor,  or  notary 
pnbhc,  by  reason  of  any  omission  of  the  person 
or  persons  to  whom  he  served  for  the  same 
term,  or  for  any  part  thereof,  having  so  neg- 
lected to  take  out  his  annual  certificate,  or  to 
register  the  same,  provided  that  such  person  is 
otherwise  entitled  to  be  created  and  admitted 
to  such  office  by  the  laws  now  in  force  relating 
thereto. 

The  new  sections  above  referred  to  are  as 
follow  : 

7.  That  in  case  the  attorney,  solicitor,  proc- 
tor, or  notary  to  whom  any  person  shall  have 
duly  served  his  clerkship  under  articles  in 
writing  for  that  purpose  shall  after  such  ser- 
vice of  the  clerk  be  struck  off  the  roll  in  con- 
sequence of  some  defect  in  the  service  under 
the  articles  of  clerkship  or  of  the  admission 
and  enrolment  of  such  attorney,  solicitor, 
proctor,  or  notarv,  the  person  who  has  so  duly 
served  his  clerksnip  shall  not  be  prevented  or 
disqualified  from  being  admitted  and  enrolled 
as  an  attorney,  solicitor,  proctor,  or  notary,  nor 
liable  to  be  struck  off  the  roll^  if  admitted,  by 
reason  of  any  such  defect  as  aforesaid,  pro- 
vided that  such  clerk  or  person  be  otherwise 
entitled  to  be  admitted  and  enroUed  according 
"    ^he  laws  now  in  force  relating  thereto. 


8.  Tliat  no  person  who  has  been  admiUcd 
and  enrolled  and  in  actual  pracdce  as  an 
attorney,  solicitor,  proctor,  or  notary,  shall  be 
liable  to  be  struck  off  the  roll  for  or  oa 
account  of  any  defect  in  the  articles  of  clerk* 
ship,  or  the  r^^try  thereof,  or  the  service 
under  such  articles,  or  of  his  admission  and 
enrolment,  unless  the  application  for  strikimi; 
him  off  the  roll  be  made  within  twelve  montb^ 
from  the  time  of  his  admission  and  enrolmenty 
provided  that  such  articles,  registration,  ser- 
vice, ailmission,  or  enrolment  be  withoiU 
fraud. 

9.  Not  to  restore  persona  to  any  office 
avoided  by  judgment. 

10.  General  issue  may  be  pleaded. 

ORDERS  IN  COUNCIL  UNDER  THE 
ABOLITION  OF  SLAVERY  ACT. 


ANTIGUA — BERMUDA — BAHAMAS — ST.  CBRIS* 
TOPHER — DOMINICA — aRENADA — 8T.LUCIA 
— TRINIDAD— MAURITIUS — CAPE  OF  GOOX> 
HOPE.  — — 

At  the  Court  of  St.  James's,  the  3l8t  dftf 
o»  July,  1835.  • 

Present— The  King's  Most  ExcelleBtMi\|esty 
in  Council. 

Whereas,  by  an  act  of  parliament  made  and 
passed  in  the  third  and  fourth  years  of  the  reign 
of  his  present  Majesty,  intituled  *•  An  Act  for 
the  Abolition  of  Slavery  throughout  the  Bri- 
tish Colonies ;  and  for  promoting  the  Industry 
of  the  Manumitted  Slaves ;  and  for  compeo- 
satinj^  the  Persons  hitherto  entitled  to  the 
Services  of  such  Slaves ;"  it  was  enacted,  that 
from  and  after  the  first  day  of  August,  1834, 
all  persons  who,  in  conformity  with  the  laws 
now  in  force  in  the  sud  colonies  respectively, 
shall,  on  or  before  the  Istdayof  Aujpist,  IS34, 
have  been  dulv  registered  as  slaves  in  any  such 
colony,  and  who  on  the  sud  1st  day  of  August 
1834,  shall  be  actually  within  any  such  colony, 
and  who  shall  by  such  registers  appear  to  be, 
on  the  said  1st  day  of  August,  1834,  of  the  full 
age  of  8ix  years  or  upwards,  shall,  by  force  and 
virtue  of  the  said  act,  and  without  the  [previous 
execution  of  any  indenture  of  apprenticeship, 
or  any  other  deed  or  instrument  for  that  pur- 
pose, become  and  be  an  apprenticed  labourer  i 
and  whereas,  by  the  said  act  it  is  further  en- 
acted, that,  suhject  to  the  obligations  imposed 
hy  the  said  act,  or  to  be  imposed  as  therein 
mentioned  upon  such  apprenticed  labourers  as 
aforesaid,  and  every  the  persons  who  on  the 
said  1st  day  of  August,  1834,  shall  be 
holden  in  slavery  within  any  such  British  co- 
lony as  aforesaid,  shall,,  upon  and  from  and 
after  the  said  1st  day  of  August,  1834,  become 
and  be  to  all  intents  and  purposes,  freed  and 
discharged  of  and  from  all  manner,  of  slavery, 
and  shall  be  al»sr)lutely  and  for  ever  ntanUr 
mitted  j  and  that  the  children  thereafter  to  be 
born  to  any  such  person,  and  the.  offspriijf  o( 
such  children,  shall  ia  like  inani^er  ' 
from  their  birth  ;  and  that  Drom  J^ld^ 
said  1st  day  of  August,  18?!,  filai?elt,8S 
and  is  thereby  utterly  and  for  ever  aboil 
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«nd  declared  nulowfiil  Ihroofchoul  the  British 
colonies,  plamtatioBfl,  and  possessions  abroad: 

And  whereas  bv  the  said  act  it  is  provided 
Ihat  the  Lords  Oouimissioners  of  liis  Ma- 
jesty's Treasury  may  raise  the  sum  of  twenty 
miUtons  of  pounds  sterling,  towards  compen- 
sating the  persons  entitled  to  the  services  of 
the  slaves  to  be  manumitted  and  set  free  bv 
▼ifttte  of  the  said  act,  for  the  loss  of  such 
services : 

And  whereas  by  the  said  act  it  is  recited, 
that  various  rules  and  regulations  are  or  mav 
he  necessary  for  the  purposes  therein  specified, 
and  that  sueh  regulations  could  not  without 
great  inconvenience  be  made,  except  by  the 
respective  governors,  cuunciU,  and  assemblies, 
or  other  local  legislatures  of  the  said  respec- 
tive colonie:i,  or  by  his  Majestv,  with  the  ad- 
vice of  his  Privy  Council,  in  reference  to  those 
colonies,  to  which  the  legislative  authority  of 
his  Majesty  in  Council  extends;  audit  is  there- 
fore by  the  said  act  enacted  and  declared, 
that  nothing  in  the  said  act  shall  extend,  or  be 
construed  to  extend  to  prevent  the  enactment, 
by  the  respective  governors,  couucUs,  and  as- 
semblies, or  by  such  other  local  legislature  as 
aforesaid,  or  by  his  Majesty  with  the  advice  of 
his  Privv  Council,  of  any  such  acts  of  General 
Assembly,  or  Ordinances  or  Orders  in  Council, 
as  might  be  reqtusitefor  making  aud  establbh- 
ing  such  several  rules  and  regulations  as  afore- 
said, or  anv  of  them,  or  for  carrying  the  same 
or  any  of  them  into  full  and  complete  effect. 

And  whereas  it  is  by  the  said  act  further 
enacted,  that  no  part  of  the  said  sum  of  twenty 
millions  of  pounds  sterling  shall  be  applied  or 
shall  be  applicable  to  the  purposes  therein 
aforesaid,  for  the  benefit  of  any  person  entitled 
to  the  services  of  any  slave  in  any  of  the  colo- 
nies therein  aforesuid,  unless  an  order  shall 
have  been  first  made  by  his  Majesty,  with  the 
advice  of  his  Privv  l^oupcil,  declaring  that  ade- 
quate and  satisfactory  provision  bath  been 
made  by  law  in  such  colony,  for  giving  effect 
to  the  said  act,  by  any  further  and  supplemen- 
tary enactments  as  therein  mentioned ;  nor 
unless  a  copy  of  such  Order  in  Council,  duly 
certified  by  one  of  the  clerks  in  ordinary  of 
his  Majesty's  Privy  Council,  shall,  by  the  Lord 
President  of  the  Council,  have  been  trans- 
mitted to  the  Lords  Commissioners  of  his 
Majesty's  Treasury,  or  to  the  Lord  High  Trear 
surer  for  the  time  being,  for  their  or  his  guid- 
ance or  information ;  and  every  such  order 
shall  be  nublished  three  several  times  in  the 
London  Gazette,  and  shall  be  laid  before  hoth 
Houses  of  Parliament  within  six  weeks  after 
the  date  thereof,  if  Parliament  shall  be  then  in 
session,  and  if  not,  within  six  weeks  from  the 
then  next  ensuing  session  of  Parliament : 
,  And  whereas,  in  order  to  carry  into  effect 
the  objects  of  the  said  recited  act,  an  act  hath 
been  passed  by  the  Governor.  Council,  and 
Assembly  of  the  island  of  Antigua,  intituled 
•*  An  Act  for  relieving  the  Slave  Population 
from  the  obligations  imposed  upon  them  by 
J^e  recent  Act  of  the  Parliament  of  the 
United'Kingdom  of  Great  Britain  and  Ireland, 
intituled.'  AJa  Act  fqr  the  Abolition  of  Slavery 


throughout  the  British  Colonies  |  for  promot- 
ing the  Industry  of  the  manumitted  Slaves ; 
and  for  compensating  the  Persons  hitherto  en- 
titled to  the  Services  of  such  Slaves ;' "  and  an 
act  hath  been  passed  by  the  Governor,  Coun- 
cil, and  Assembly  of  the  island  of  Bermuda, 
intituled  *'AnAct  for  the  Abolition  of  Slavery 
in  these  Islands,  in  consideration  of  Compen- 
sation ;"  and  an  act  hath  also  been  passed  by 
the  Lieutenant-Governor,  Council,  and  As- 
sembly of  the  Bahama  Islands,  intituled  "  An 
Act  auxiliary  to  an  Act  of  the  Im period  Par- 
liament, intituled  *  An  Act  for  the  Abolition 
of  Slavery  throughout  the  British  Colonies ; 
fur  promoting  the  Industry  of  the  manumitted 
Slaves,  and  for  compensating  the  Persons  hi- 
therto entitled  to  the  Services  of  such  Slaves ;' 
and  also  an  act,  intituled  "  An  Act  to  provide 
for  the  Payment  of  Salaries  to  certain  Magis* 
trates  therein  designated,  and  to  repeal  certain 
clauses  or  sections  of  an  act  of  the  General 
Assembly,  made  and  passed  in  the  fourth  year 
of  his  Majesty's  reign,  intituled  *  An  Act  aux- 
iliary to  an  Act  of  the  Imperial  Parliament,  in- 
tituled, '  An  Act  for  the  Abolition  of  Slavery 
throughout  the  British  Colonies ;  for  promot- 
ing the  Industry  of  the  manumitted  Slaves  ; 
and  for  compensating  the  persons  hitherto 
entitled  to  the  services  of  such  Slaves ;'  and 
also  an  act,  intituled  '*  An  Act  to  amend  aa 
Act  of  the  General  Assembly  of  these  islands, 
intituled  '  An  Act  auxiliary  to  an  Act  of  the 
Imperial  Parliament,  intituled  '  An  Act  for 
the  AboFition  of  Slavery  throughout  the  Bri- 
tish Colonies ;  for  promoting  the  Industry  of 
the  manumitted  Slaves ;  and  for  compensating 
the  Persons  hitherto  entitled  to  the  services  of 
such  Slaves ;'  and  certain  acts  have  also  been 
passed  by  the  Lieutenant-Governor,  Council, 
and  Assembly  of  the  Island  oi  St.  ChrUtopher, 
respectively,  intituled,  "  An  Act  for  the  Abo- 
lition of  Slavery  in  this  island,  and  for  tlie  es- 
tablishment of  a  system  of  apprenticeship  for 
a  limited  time  in  lieu  thereof;'*  "  An  Act  for 

Jircscribing  the  powers  and  duties  of  Special 
Magistrates  ;*'  "  An  Act  to  divide  apprenticed 
Labourers  into  several  Classes  ;'*  "  An  Act  to 
provide  for  apprenticed  Labourers  during  the 
term  of  their  Apprenticeship;**  "  An  Act  for 
prescribing  the  Duties,  and  regulating  the 
Conduct  of  apprenticed  Labourers  within  this 
Island ;"  "An  Act  for  prescribing  the  Duties 
to  be  performed  by  Employers  towards  their 
apprenticed  Labourers,  and  to  enforce  the 
Performance  of  the  same;"  "  An  Act  to  re- 
gulate the  Aemoval  of  predial  apprenticed 
Labourers  from  one  Plantation  to  another ;  to 
establish  certain  Rules  to  govern  the  Sale  of 
the  Services  of  all  Classes  o1  apprenticed  La- 
bourers, and  the  Disposition  thereof  by  Will, 
as  well  as  to  regulate  the  Descent  of  the  same 
in  cases  of  Intestacy ;"  *'  An  Act  for  dividing 
this  Island  into  two  Districts,  and  for  esta- 
blishing a  sufiicient  Police  within  the  same  :'* 
*'  An  Act  to  punish  apprenticed  Labourers  for 
Offences  against  the  public  Welfare;"  and 
'*  An  Act  to  reffulate  the  Dissolution  (if  Ap- 
prenticeship by  £e  voluntary  Act  of  the  Em- 
ployer, and  to  compel  such  Dissolution  in 
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qnses  wliere  ihe  Laboorer  ie  able  and  wtlliDg 
to  purchase  hU  or  her  Diacliarge  from  Ap- 
prenticeship »"  and  also  an  act,  intituled  "  An 
Act  to  extend  to  tlie  Island  of  Anguiila  the 
several  Acts  passed  by  the  Island  of  St.  Chris. 
topher,  pursuant  to  an  Act  of  Parliament 
made  in  the  third  and  fourth  years  of  William 
the  Fourth,  intituled  '  An  Act  for  the  Abo- 
Tition  of  Slavery  throughout  th^  British  Colo- 
nies^; for  promoting  the  Industry  of  the  ma- 
nUiOUtted  Shives;  and  for  compensating  the 
Persons  hitherto  entitled  to  the  Services  of 
such  Slaves ;'  except  aa  hereinafter  provided ; 
imd  an  act  hath  also  been  passed  by  the  Lieu- 
tenant-Goyemor,  Council,  and  Assembly  of 
the  Island  of  />oifttfiiVa,  intituled  *'  An  Act  for 
the  Abolition  of  Slavery  in  this  Island  in  con- 
sideration pf  Compensation,  and  for  promoting 
the  Industry  of  the  manumitted  Slaves ;"  and 
im  act  hath  also  been  passed  by  the  Lieutenant- 
Governor,.  Council,  and  Assembly  of  the 
Island  of  Grenada,  intituled,  *'  An  Act  for  car- 
rang  into  effect  Provisions  of  an  Act  of  the 
Imperial  Parliament  of  Great  Britain  and  Ire- 
land, passed  in  the  third  and  fourth  years  of  his 
Majesty  King  William  the  Fourth,  for  the 
]^bolition  of  Slavery  throughout  the  British 
jOoloniesf"  and  also  an  act,  intituled,  *'An 
Act  to  amend  an  Act,  intituled,  *  An  Act  for 
carrying  into  effect  the  Provisions  of  an  Act  of 
the  imperial  Parliament  of  Great  Britain  and 
Ireland,  passed  in  the  third  and  fourth  years  of 
his  present  Majesty  King  William  the  Fourth, 
for  the  Abolition  of  Slavery  throughout  the 
British  Colonies,  and  to  make  further  pro- 
visions for  the  Purposes  in  the  said  act  men- 
tioned s'  and  three  several  Orders  have  also 
been  made  by  his  Majesty  in  Council,  for  car- 
rying into  effect  in  the  respective  colonies  of 
iSffifi/  Lucia,  Trinidad,  and  Mauritiui,  the  pro- 
visions of  the  said  recited  act  of  parliament ; 
and  an  Ordinance  hath  also  been  made  and 
passed  by  the  Governor  and  Legislative  Coun- 
cil of  the  Cape  of  Good  Nope,  mtituled  "  An 
Ordinance  for  giving  due  Effect  to  the  Provi- 
sions of  ai^  Act  of  Parliament,  passed  in  the 
third  and  fourth  years  of  the  Reifi^  of  his  Ma- 
jesty King  William  the  Fourth,  mtituled  '  An 
Act  for  die  Abolition  of  Slavery  throughout 
the  British  Colonies ;  for  promoting  the  In- 
dustry of  the  manumitted  Slaves,-  and  for 
compensating  the  Persons  hitherto  entitled  to 
the  Services  of  such  Slaves :' 

And  whereas  it  is  considered  by  his  Majesty 
}n  C/Ouncil,  that  adequate  and  satisfactory 
provision  hath  been  made  by  law  in  the  re- 
spective islands  and  colonies  of  Antl?ua,  Ber- 
muda, Bahamas,  Saint  Christopher,  Dominica, 
Grenada,  Saint  Lucia,  Trinidad^  Mauritius, 
and  the  Cape  of  Good  Hope,  for  giving  effect 
to  the  said  recited  act  of  parliament,  by  such 
further  and  supplementary  enactments  as 
therein  mentioned,  according  to  the'intent  &nd 
meaning  of  tlfe  sud  act : 

His  Majesty  is  therefore  pleased,  by  and 
with,  he  advice  of  his  Privy  CouncU,  to  declare, 
and  it  is  .hereby  declared,  that  adeouate  and 
satisfactory  provision  hath  been  maae  by  law 
in  the  several  and  respective  islands  of  Antt^ 


Sia,  Bermuda,  Bahamas,  Saint  Christopher, 
ominica,  Grenada,  Saint  Lucia,  Trinidad, 
Mauritius,  and  the  Ca|pe  of  Good  Hope,  for 
giving  effect  to  the  said  recited  act  of  parii»* 
ment,  by  such  further  and  supplementary  eu* 
actments  as  therein  are  mentioned. 

And  the  Right  Honourable  the  Marcjius  of 
Lansdowne,  the  President  of  his  Majesty's 
Privy  Council,  and  the  Right  Honourable  Lord 
Glenelg,  one  of  his  Majesty's  principal  Secre» 
taries  of  State,  are  to  give  the  necessary  di- 
rections herein,  as  to  them  may  respectively 
appertun. 

W.  L.  Bathcrst. 


HONDURAS. — ^SUSPBHSION  or  ORDKB  IN 
COUNCIL. 

At  the  Court  of  St.  James's,  the  12tlL  day 
of  August,  1835; 

Present, — ^the  King's  Most  Excellent  Ma- 
jesty in  Council. 
Whereas  by  a  certain  act  of  Parliament,  pass- 
ed in  the  third  and  fourth  years  of  his  Mi^esty'a 
reign,  intituled,  '*  An  Act  for  the  Abolition  of 
Slavery  throughout  the  British  Colonies ;  for 
Promoting  the  Industry  of  the  Manamitted 
Slaves ;  and  for  Compensating  the  Persona 
hitherto  entitled  to  the  Services  of  such  Slavei^'* 
it  is  amongst  other  things  recited,  that  it  is 
necessary  that  various  rules  and  regulationa 
should  be  framed  and  established  for  asoer^ 
tainlng,  with  reference  to  each  apprenticed  li^ 
bourer  within  the  said  colonies  rei^pectively; 
whether  he  or  she  belong  to  the  class  of  at* 
tached  prsdial  apprenticed  labourers,  or  %b 
the  class  of  unattached  apprenticed  labourers^ 
or  to  the  class  of  non-prsedial  apprenticed  la- 
bourers, and  for  determining  the  manner  and 
form  in  which,  and  the  solemnities  witli  whidi, 
the  voluntary  discharj^  of  any  apprenticed  la» 
bourer  from  such  his  or  her  apprenticesUp 
may  be  effected,  and  for  prescribing  the  fbirm 
and  manner  in  which,  and  the  solemnities  with 
which,  the  purchase  of  any  such  apprenticed 
labourer  of  his  or  her  discharge  froaa  suck 
apprenticeship,  without,  or  in  opposition,  if 
necessary,  to  the  consent  of  the  person  or 
persons  entitled  to  his  or  her  services  shall 
be  effected ;  and  how  the  necessary  appraise- 
ment of  the  future  value  of  such  services 
shall  be  made;  and  how,  and  to  wlmni 
the  amount  of  such  appraisement  shall  lii  eadi 
case  be  paid  and  appbed ;  and  in  what  manner 
and  form,  and  by  whom,  the  dischiii|;e  iroflk 
any  such  apprenticeship  shall  therciupon  be 
given,  executed,  and  recorded :  and  it  is  also 
necessary  for  the  preservation  of  peace  throng 
out  the  said  colonies,  that  proper  regubltions 
should  be  framed  and  establish^  for  the  inaiB- 
tcnance  of  good  order  and  discipline  aisoiigat 
the  said  apprenticed  labourers ;  and  for  eoMr. 
ing  the  punctual  discharge  of  the  services  dt» 
by  them  to  their  respective  em'pl^tyMt  ihd 
for  the  prevention  and  punishment  df  iM»* 
lence,  or  the  neglect  or  improper  nerforttatfde 
of  work  by  any  suchapprentieed  liMWevii  and 
for  enforeing  the  dne  perfdmtiinQe  by  abjr  audi 
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mppreritked  Ub^Urer  of  anj  contract  Into 
which  be  or  she  may  voluntarily  ienter»  for  any 
hired  service  dpriyig  the  time  in  which  he  or 
^e  taay  not  be  bound  to  labour  for  his  or  her 
employer ;  and  for  the  prevention  and  punish- 
ment of  insole]Ace  and  insubordination,  on  the 
part  of  any  such  apprentfced  labourer,  towards 
their  employer*;  and  for  the  prevention  or 
punishment  of  vagrancy,  or  of  any  conduct  on 
the  part  of  such  apprenticed  labourers  injuringr, 
or  tending  to  the  injunr,  of  the  property  of  any 
such  employer ;  and  for  the  suppression  and 
punishment  of  any  riot  or  combined  resistance 
of  the  Lkwb  on  the  part  of  any  such  apprenticed 
labourers;  and  for  preventing  the  escape  of 
any  such  apprenticed  labourers,  during  their 
term  of  apprenticeship  from  the  colonies  to 
which  they  may  respectively  belong :  and  that 
it  will  also  be  necessary,  for  the  protection  of 
such  apprenticed  labourers  as  aforesaid,  that 
vari6tt8  regulations  should  be  framed  and  esta- 
bHshed  In  the  respective  colonies,  for  securing 
punctuality  and  method  in  the  supply  to  them 
Of  ^ueh  food,  clothing,  lodging,  medicines, 
medical  attendance,  and  other  maintenance 
and  allbwances,  as  they  are  by  the  said  act  de- 
cided enthled  to  receive ;  and  for  regulating 
the  Bitiolint  and  quality  of  all  such  articles  in 
cases  where  the  laws  at  present  existing  in  any 
such  colony  may  not,  m  the  case  of  slaves, 
have  niade  any  regulation,  or  any  adequate  re- 
gulation, for  that  purpose ;  and  that  it  is  also 
neoesiBary  thai  proper  rules  should  be  esta- 
bfished  tor  the  prevention  and  punishofient  of 
any  frauds  which  might  be  practised,  or  of  any 
omtS6i6ns  or  neglects  which  inieht  occur,  re- 
specting tfaffi  quantity  or  the  quafity  of  the  sup- 
I&iea  so  Co  be  furnished,  or  respecting  the  pe- 
tioda  for  the  delivery  of  the  same ;  and  that  it 
Is  accessary  in  those  cases  in  wlndh  the  fdod  of 
any  such  preedial  apprenticed  labourer^  as 
afbresitid  may,  either  wholly  or  In  part^  be 
caised  by  themselves,  by  tne  cultivation  of 
ground  to  be  set  apart  and  allotted  for  that 
purpose,  that  proper  regulations  should  be 
made  and  established  as  to  the  extent  of  such 
grounds,  and  as  to  the  distance  at  which  such 
grounds  may  be  so  allotted  from  the  ordinary 
place  of  abode  of  duch  prsedial  apprenticed 
labourers,  and  respecting  the  deductions  to  be 
made  for  the  cultivation  of  such  grounds  from 
the  annual  time  during  which  such  praedial 
apprenticed  labourers  lure  hereinbefore  de- 
cianid  liable  to  labour;  and  that  it  may  also 
be  necessary,  by  such  regulations  as  aforesaid, 
Co  secure  to  the  said  prsedial  apprenticed  la- 
bourers  the  enjdytbent»  for  their  olvn  benefit, 
of  that  pottkm  of  their  time  during  which  they 
«re  not  nerelfjr  required  to  labour  in  the  ser- 
vice of  their  respective  employers,  and  for  se- 
dwittg  exactness  ih  the  computation  bf  the 
tiflM*  dttriag  Which  such  praeaial  apprenticed 
latMUFcr  are  hereby  required  to  labour  In  the 
sei^riee  ^f  such  their  respective  emi^loyers; 
and  tfttit  it  is  alto  necessary  fhat  provision 
shMdtebade'forpr^eotingt&e  imposition 
«f  HmkittMi  Ott  any  aueb  apprenticed  labourer, 
^>9thQi:ii.Us  W  bee  free  eonskiit  to  undertake* 
tha'^sa^r/lmtthflil  it  mayH>e  neeesaary,  by 


such  regulations  In  ceHatn  cas<$l,  to  require 
and  provide  for  thl&  acquiescence  of  the  nli- 
nority  of  the  praediid  apprenticed  labourers  at« 
tached  to  any  plantation  or  estate,  hi  the  dis* 
tribution  and  apportionment  amongst  the 
whole  body  of  sucn  labourers  of  any  task  work, 
which  the  majority  of  such  body  Shall  be  wil- 
ling and  desirous  collectively  to  undertake ; 
and  that  it  is  also  necessary  that  regulations 
should  be  made  respecting  any  voluntary  con- 
tracts, into  which  any  apprenticed  labourerii 
may  enter  with  their  respective  employers,  or 
with  any  other  person,  for  hired  service  for 
any  future  period,  and  for  limiting  the  jj^reatest 
period  of  time  to  which  such  volnntiury  con- 
tract may  extend,  and  for  enforcing  the  punc- 
tual and  effectual  performance  of  such  volun- 
tary contracts  on  the  part  both  of  such  ap- 
prenticed labourers,  and  of  the  person  or  per- 
sons enga^nji^  for  their  employment  and  hire; 
and  that  it  is  also  necessary  that  regulations 
should  be  made  for  the  prevention  or  punish- 
ment of  any  cruelty,  injustice,  or  other  wrOn^ 
or  injury  which  may  be  done  to,  or  Inilictea 
upon,  any  such  apprenticed  lahourers  by  th« 
persons  entitled  to  their  serrices;  and  it  te 
also  necessary  that  proper  regulations  should 
be  made  respecting  the  manner  and  form  in 
which  such  indentures  6(  apprenticeship  as 
aforesaid,  shall  be  made  on  behalf  of  such  chil- 
dren as  aforesaid,  and  respecting  the  register- 
ing and  preservation  of  all  such  indentures  $ 
and  that  it  is  also  necessary  that  provision 
should  be  made  for  ensuring  prom](>titOde  and 
'dispatcli,  and  for  preventing  all  unnecessary 
expense  in  the  discharge  by  3ie  justices  6f  the 
peace,  holding  such  special  commissions  as  in 
the  said  act  mentioned  for  the  furisdiction  and 
authorities  thereby  committed  to  them^  and 
for  enabling  such  justices  to  decide  In  a  sum- 
mary way,  such  questions  as  may  be  brouj^ 
before  them  in  that  capacity,  and  for  the  divi- 
sion of  the  said  respective  colonies  In  districts, 
for  the  purposes  ot  such  jurisdiction,  and  fbr 
the  frequent  and  punctual  visitation  by  stfch 
justices  of  the  peace  of  the  apprenticed  la- 
hourers within  such  their  respective  districts ; 
and  that  it  is  also  necessary  that  regidations 
should  be  made  for  Indemnityin^  and  protect- 
ing such  justices  of  the  peace  m  the  upright 
execution  and  discharge  of  thehr  duties ;  and 
that  such  regulations  as  aforesiud  could  not, 
without  greUt  inconvenience,  be  made  except 
by  the  respective  governors,  councils,  afnd  as- 
semblies, or  other  local  legislatures  of  the  said 
respective  (Colonies,  or  by  his  Majesty,  with 
the  advice  of  his  privy  council,  in  reference  to 
those  colonies  to  which  the  legishitive  autho- 
rity of  his  Majesty  in  coundl  extends : 

It  is  therefore  enacted  and  declared  in  and 
by  the  sidd  Act,  that  nothing  therein  contained 
extehds,  or  shall  be  construed  to  extend,  to 
prevent  the  enactments  by  the  respective 
gb^emors.eonncils,  aud  assemblies,  or  by  such 
other  loctQ  legislatures  as  afdresdd,  or  hy  his 
Majesty  in  Council,  of  any  such  adts  of  geiie^ 
ral  ass^tiiblyor  ordinance:),  or  orders  In  coim- 
cil,  as  may  be  requisite  for  making  and  estab- 
lishing «uch  -several  ndefl  and  regtdaHpns  as 
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aforeaaid,  or  any  of  them,  or  for  carrying^ 
the  same  or  any  of  them  into  full  and  com- 
plete effect :  provided,  nevertheless,  and  it  is 
thereby  enacted,  that  it  shall  not  be  lawful  for 
any  such  governor,  council,  and  assembly,  or 
for  any  such  local  lef^islature,  or  for  his  Majesty 
in  Counril,  by  any  such  acts  of  assembly*  or- 
dinance or  orders  in  council  as  aforesaid,  to 
make  or  establish  any  enactment,  regulation, 
provision,  rule,  or  order  which  shall  be  in  any 
wise  repugnant  or  contradictory  to  the  said 
recited  act,  or  any  part  thereof,  but  that  every 
such  enactment,  regulation,  provision,  rule, 
or  order  shall  be,  and  is  thereby  declared  to 
be  absolutely  null  and  void  and  of  no  effect : 

And  whereas,  it  is  by  the  said  act  further 
enacted,  that  all  laws  made  by  his  Majesty  for 
the  government  of  his  Migesty's  subjects  at 
Honduras  shall  for  the  purposes  of  the  said 
act,  be  as  valid  and  effectual,  as  any  laws  made 
by  his  Majesty  in  Council  for  the  government 
of  any  colonies,  subject  to  the  legislative  au* 
Uiority  of  his  Majesty  in  Council  are  or  can  be : 

And  whereas,  in  pursuance  of  the  said  act, 
his  Majesty  did,  on  the  6th  day  of  June  1834, 
by  the  advice  of  his  Privy  Council,  make  a 
certain  order  in  council,  for  carrying  the  said 
act  into  effect,  within  the  Island  of  Trinidad : 
and  whereas,  by  a  certain  other  order  of  his 
Mijesty  in  Council,  also  dated  on  the  5th  day 
of  June  1834,  after  reciting  that  it  was  ex- 
pedient that  the  regulations  for  the  government 
of  apprenticed  labourers  should,  throughout 
his  Majesty's  possessions  to  which  the  said  act 
applies,  as  nearly  as  might  be,  and  having 
regard  to  the  variety  of  local  circumstances  in 
such  several  possessions,  be  of  one  uniform 
tenor  I  and  that  the  state  and  circumstances 
of  society  in  the  said  settlement  of  Honduras 
were  in  many  respects  peculiar,  and  differed 
essentiaUy  from  the  state  and  circumstances  of 
society  as  existing  in  the  said  Island  of  Trini- 
dad, and  other  of  his  Majesty's  colonies  in  the 
West  Indies ;  and  that  bv  reason  of  the  variety 
and  minuteness  of  such  distinctions  it  was 
necessary,  that  provision  should  be  made  for 
the  adaptation  of  the  said  Order  in  Council  to 
the  case  of  Honduras  by  some  local  authority, 
it  was,  in  pursuance  of  the  said  recited  act  of 
parliament,  and  for  carrying  the  same  into 
effect  within  the  said  settlements  of  Honduras, 
ordered  by  his  Majesty,  by  and  with  the  advice 
of  his  Pnvy  Council,  that  the  said  Order  in 
Council  for  the  said  Island  of  Trinidad  should, 
save  as  thereinafter  mentioned,  extend  to,  and 
be  in  force  within  his  Majesty's  said  settle- 
ment, at  Honduras  upon,  n-om,  and  after  the 
first  day  of  August  1834 ;  provided,  neverthe- 
less, and  it  was  further  ordered,  that  it  should 
be  lawful  for  the  superintendent  for  the  time 
being  of  the  said  settlements,  by  any  pro. 
clamation  or  proclamations  to  be  by  him  from 
time  to  time  for  that  purpose  issued,  to  sus 

rd  any  part  or  parts  of  the  said  order  which 
should  consider  inai>plicable  to  the  state 
and  circumstances  of  society  in  the  said  settle- 
ments, and  by  any  such  proclamation  or  pro- 
clamations, to  adopt  Uie  sud  order  in  council 
01  any  part  or  parts  thereof,  to  the  state  and 


cireumitancesof  societyin  the  said  settlementof 
and  it  was  thereby  provided,  that  no  such  pro- 
clamation should  in  any  respect  be  repugnant 
to,  or  inconsistent  with,  any  thing  in  the  said 
act  of  parliament  contained  :  and  it  was  iiir- 
ther  ordered,  that  the  said  superintendent 
should  transmit  to  his  Majesty,  or  to  one  of 
his  principal  secretaries  of  state,  copies  of  any 
such  proclamations,  for  his  Majesty's  approba- 
tion or  disallowance ;  and  it  was  thereby  aUo 
provided,  that  no  such  proclamation  should, 
by  the  terms  thereof,  be  made  to  operate  and 
take  effect,  or  to  be  binding  upon  his  Majes- 
ty's subjects,  within  the  saia  settlements,  until 
the  same  should  first  have  been  approved  by 
hb  Majesty,  save  only  in  cases  in  which  it 
should  appear  to  the  said  superintendent  for 
the  time  bein^,  that  the  delay  incident  to  ob- 
taining his  Majesty's  approbation  of  any  such 
proclamation  would  subject  his  Majesty's  sub- 
jects in  the  said  settlements,  to  serious  incon- 
venience, in  which  cases  any  such  proclamation 
might,  by  the  terms  thereof,  be  made  to  oper* 
ate,  and  take  effect,  and  to  be  binding  upon 
his  Majesty's  subjects  aforesaid,  either  from 
the  day  of  the  date  thereof,  or  from  any  such 
other  time  as  should  be  therein  for  the  purpose 
appointed,  until  his  Majesty's  pleasure  should 
be  known : 

And  whereas,  the  said  superintendent  of 
the  British  settlements  at  Honduras,  in  pur- 
suance of  the  powers  in  him  in  that  behalf 
vested  bv  the  last  recited  Order  in  Council, 
hath  maae  and  established  certain  regulations 
for  adapting  to  the  state  and  circumstances  of 
those  settlements  the  provisions  of  the  order 
made  by  his  M^jestjr  in  Council,  for  giving 
effect  to  the  said  act  tor  the  abolition  of  slavery 
within  the  Island  of  Trinidad : 

And  whereas  his  Majesty,  having  this  day 
taken  into  consideration  the  regulations  so 
made  as  aforesaid,  by  the  said  superintendent, 
hath  been  pleased  to  approve  thereof:  now  it 
is  hereby  ordered  bv  bis  Majesty,  that  the 
said  regulations  shall  be,  ana  the  same  are 
hereby  confirmed  and  allowed : 

And  whereas  it  is  by  the  said  act  of  parlia. 
ment  amongst  other  things,  enacted  tnat  no 
part  of  the  sfdd  sum  of  twen^  millions  sterling 
shall  be  applied,  or  be  applicable  to  the  pur- 
poses in  the  said  act  mentioned,  for  the  benefit 
of  any  person,  then  entitled  to  the  services  of 
any  siave,  in  any  of  the  colonies  in  the  said  act 
mentioned,  unless  an  order  shall  have  been  first 
made  by  his  Maiesty,  with  the  adrice  of  his 
Privy  Council,  aeclaring,  that  adequate  and 
satisfactory  provision  hath  been  made  b^  law 
in  such  colony,  for  giving  effect  to  the  said  act, 
by  such  further  and  supplementaij  enactments 
as  aforesaid,  nor  unless  a  copy  of  such  Order 
in  Council,  duly  certified  by  one  of  the  clerks 
in  ordinary  of  his  Majesty's  Privy  Council,  shall 
by  the  Lord  President  of  the  Council,  have  been 
transmitted  to  the  lords  eommissioners  of 
his  Majesty's  treasury,  or  to  the  Lord  High 
Treasurer  tor  the  time  being ,  now,  therefore, 
in  further  pursuance  and  exercise  of  the  powers 
in  his  M^esty  in  Council  by  the  said  recited 
act  in  that  behalf  vested^  his  Majesty  with  the 
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advice  of  bis  Privy  Council,  dotb  declare,  and 
it  is  hereby  declared ;  that  adequate  and  satie- 
factory  provision  hath  been  made  by  law  in 
the  said  t«ettlement8  at  Honduras,  for  givinjf 
effect  to  the  said  recited  act  of  parliament,  by 
such  further  and  supplementary  enactments 
as  therein  are  mentioned  : 

And  the  Lord  President  of  the  Council,  and 
the  right  honourable  the  Lord  Glenelg,  one 
of  his  Majesty's  principal  secretaries  of  state, 
are  to  give  the  necessary  directions  herein,  as 
to  them  may  respectively  appertain. 

Cf.  C.  Greyillx. 
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Tyne;  Lintzrord,  Durham;  and  Houghton,  Nortnum- 
berland.  Paper  MerchanU  and  Manufactureis.  Swmmk 
Co.,  Frederick's  Place.iOld  Jewry ;  Oibtmt,  Hewcastlc- 
upoii-TVne.    Sept.  22. 

Partridge,  Wm.,  Birmingham.  Haberdasher.  Amory  k  Co., 
Thrugmorton  Street :  Parkee  kCo,,  or,  L^firvre,  IKrming- 
hamT  Oct.  9.  ^ 

Perowne,  John,  Dickelbnrgh,  Norfolk,  Grocer  and  Diaper. 
ColtMM  k  Co.,  Norwich.    Oct.  9. 

Robinson,  Heniy,  Nutford  Place,  Bryanstone  Sqouc,  Coal 
Merchant.  Lane,  Argyll  Street,  Regent  StfeQ}  H^kH- 
more.  Off.  Ass.  Oct.  9. 

Rowe,  Joseph  Hyde,  Goswell  Street,  Builder.  Gihoem»  0& 
Ass. :  khode$  k  Co.,  Chancery  Lane    Oct.  IS. 

Scamell.  Wm.,  Tottenham  Court  boad.  Leather  Seller.  ElHi, 
Corbet  Coort,  Graoerhurch  Street:  Clar*^,  Off.  Ass« 
Sept.  29. 

Shayler,  John,  Blackman  Street,  Southwark,  Draper.  Grrca, 
Off.  Ass. :  TWmer  4r  Co..  Basing  Lane.    Ort.  S. 

Splstt,  Wm.,  Stoke-upon-Trent,  8u6*rd»  Flint  Ofiodcr. 
Ward,  Burslem :  tyoUion,  Furnival's  Inn.    Oct.  13. 

Storry,  James  Amet,  Derby,  Tea  Dealer  k  Grooer.  JMrbett 
k  Sod,  Cloak  Lane :  Smith  k  Co.,  Derby :  Caama,  Off. 
Ass.    Oct.  20. 

Taylerson,  Robert,  South  Shields,  Durham,  Ship  Owner. 
Messh.  7yas,  Beaufort  Buildings,  Stnnd :  PrDttm  k 
Co.,  Whitby:  IFrt^Ai, Sunderland.    Oct.S. 

Tempest,  Tho.,  Leeds.  York,  Grocer.  Dimgwaa,  Mew  Bank 
Buijdhigs.    Oct.  2. 

Tkylor,  Tho.,  Steeple  Ashton,  Wilu.  Dealer.  Jcyes,  Chan- 
cery l.ane :  jBoyly  k  Co.,  Devises.    Oct.  S. 

Whiston,  Wm.,  Birmiogtiam,  smelter  k  Refiner.  Damoaa, 
Symond'slnn:  P.  Smith,  Birmingham.    Oct.S.' 

Wagstaff,  Tho.,  Little  Exeter  Street,  Chelvea,  C"*  trade 
etated}.    Oreen,  Off.  Ass. :  Reeoee,  Furnival's  Inn. 

Weber,  Geo.  Charles,  Eaton  Row,  Eaton  Square,  Dealer  in 
Horaes.  Greem,  Off.  Ass. :  Sm^f^fd,  John  Street,  Add- 
phi.    OcLlS. 

Woods,  Richard,  Cambridge,  Builder.  Potter,  iun.  Cam- 
bridge :  hhU,  Queen  Squaie.    Oct.  6.'   ' 


THE  EDITOR'S  LETTER  BOX. 


The  Title-page,  Coatents,  and  Index,  to  the 
Tenth  Volume,  will  be  published,  ^atis,  with 
the  next  Number,  and  a  General  l^dex  to  the 
first  Ten  Volumes  of  the  hegdX  Observer,  and 
the  two  Volumes  of  the  Monthly  Record,  will 
foe  included  in  the  Supplement  for  Novem- 
ber. 

We  are  glad  to  receive  the  communication 
of  **  An  Old  Lawyer." 

A  letter  from  J.  W.,  dated  17th  July  last, 
has  only  just  been  received.  The  Bill  to  which 
our  correspondent  refers  having  passed^  it  is 
of  course  useless  to  agitate  the  question. 

The  Queries  and  Answers  of  A.  E. ;  J.H. ; 
F.  B.;  J.  P.;  and  N.  G.,  have  been  received. 

We  cannot  take  upon  us  to  answer  the  letter 
of  "Spes,"  and  have  already  referred 'him  to 
the  only  quarter  where  he  can  obtain  informar- 
tion:  if  it  should  be  refused,  we  will  then  con- 
sider of  inserting  his  letter,  though  we  do  not 


see  yAuX  right  we  |iav£  to  interfere  in  the  pecu- 
niary arrangements  of  the  society  in  question. 

The  Le^al  Almanac,  Remembrancer,  and 
Diary  for  1836  is  just  published,  containing  a 
Law  Calendar  adaptea  peculiarly  for  the  use 
of  the  Profession ;  mduoing  the  Times  of  Legal 
Proceedings,  Terms,  Returns,  Sittings,  and 
Sessions;  Elections  and  Proceedings  under 
the  Reform,  Jury,  Corporation,  Vestry  and 
Highway  Acts,  &c.;  Lists  of  the  Judges  and 
Officers  of  all  the  Courts ;  Holiday*  at  the  Law 
Offices,  and  Times  of  Attendance;  Magistrates 
and  Commissioners;  Courts  of  Request;  Plre- 
cedence  of  the  Bar,  and  Barristers  called  in 
1835,  with  Dates  of  Call;  Plan  and  List  of 
Members  of  the  Incorporated  Law  Society; 
Recorders,  Town  Clerks,  Clerks  of  the  Peace, 
Clerks  of  Magistrates,  and  Perpetual  Commis- 
sioners; Insurance  I'ables,  ad  Valorem  Stamps, 
&c.:  with  a  Diary  for  1836,  containittg  all 
Useful  Intelligence  for  each  Day  throughout 
the  Year. 


INDEX  TO  VOLUME  X. 


«*9  T^  tuJ^eeta  cfthe  DecisUms  m  the  Superior  Omrtt,  reported  originaify  or  exclusive^  in  this  work, 
are  stated  in  a  separate  ImltXy  and  the  List  of  Cases  will  be  given  in  the  Quarterly  Digest, 
The  Queries  are  not  indudtd  in  the  Index,  as  the  Answers  refer  to  them,. 


Accommodation  Bill,  consideration,  296. 
Administration,  next  of  kin,  329. 
Affidavits  of  Debt,  objections,  503. 
Almanac.  Remembrancer,  and  Diary,  499. 
Anecdotes,  le^al,  329,  and  see  Miscellanea, 
Annuity,  lien  on  property,  327. 
Apportionment  Act.  Annuity,  399. 
Arr.est,  writ  of  privilcj^e,  160. 
foreigner.  343. 
second.  288. 
wife's  debt,  415,  432. 
Arthur's  defence  of  transportation,  3/2. 
Articled  Clerk,  advice  to,  163. 

service,  15,  256,  463. 
instruction,  79,  160. 
inrolment,  105. 
Assignees'  liability  to  account,  235,  247. 

on  covenants,  374. 
Assignments  of  traders'  effects,  UK). 

equitable,  notice,  215,282. 
Assizes;  cliange  of,  194,  209. 
Attachments,  practice  of.  46(y. 
Attorney,  si^rued  bill,  224,  240,  30i,  399. 
notice  of  admission,  256. 
liability  for  concealment,  312. 
duty  and  knowledge,  353. 
illegal  psirtnership,  3S9. 
certificate  tax,  24,  91,  248. 
to  be  admitted,  14, 36,57, 106, 392, 

442. 
fees  of  admission,  329. 
striking  off  roll,  84. 
Admission  to  Inn  of  Chancen',  88. 
certificate,  115,  160,  240,  399. 
,  Usury,  165. 

re-admission,  186,  298,  378. 
Auction,  tou'n  crier,  155. 
Bacon,  biography  of,  431,  516. 
Bailable  writs,  92. 
Bailee'."*  liability  for  theft,  124. 
Bancal's  trial  for  murder,  364. 
Bankruptcies  superseded — See  Monthly  Sup- 

plemenitn 
Bankrupt  laws,  defect  in,  50. 

action,  80. 
Bankruptcy  Commissioners'  power  to  com- 
mit, 228. 
Bankrupts,  see  Monthly  Supplements. 

payments  by  ana  to,  17. 
Bar  of  United  States,  4«1. 
Barristers  called,  94,  270. 

revising,  1 70, 225. 
Beaumont  on  Copyholds,  245. 
Benefice,  right  to  charge,  162. 
Benevolent  law  association,  189. 
Beaue8t,165^463,478,61l. 
Bill,  gammg,  15. 
Biography, legal,  see  Content/t. 
Bolton's  Criminal  Practice,  118. 
Bribery,  law  of,  145. 
Bill,  147. 

proposal  to  abolish,  323 
Brown's  trial  for  murder^  445. 
Certiorari  bill,  'J35. 


Chancellor's,  Lord,  jurisdiction,  32. 

judicial  and  political  functions, 

65. 
receiving  pensions,  269. 
Chancery  arrangements,  1. 

vacation  master,  287. 
reform,  335. 
orders,  reference,  65. 
offices'  BUI,  250. 
Chitty's  General  Practice,  4. 
Circuits  of  the  Judges,  1/6. 
Clerks  of  Peace,  parliamentary  returns,  283. 
Cuif,  446. 

Commissioners,  Lords,  1,  70,  103,  154. 
Consolidation  of  Statutes,  Commissioners  re- 
port, see  Appendijp. 
Contract,  foreigner,  343,  390. 
Conveyance  to  devisees,  preparinsr,  198. 
Cooke  on  the  Chancery  Orders,  406. 
Copyrijjht,  dramatic,  197. 
Corporation  Commissioners  Report,  3.3. 
Act,  417,468,  490. 
orders  in  council,  408,  473. 
government  circular,  498. 
Municipal,  bill,  125. 
bills  of  exchange,  1 5. 
advantage  of,  32. 
Corpse,  seized  for  debt,  329. 
Correspondence,  see  Contents, 
Covenant,  63,  64,  143,  288,  304,  374. 
Defamation,  publication  of  trial,  35. 
Devise,  contingency,  31, 141. 

executory,  64. 
Distress,  15,411,511. 
Dower.  287. 383,  410. 
Ecclesiastical  Courts  Bill,  249. 
Elections,  contested,  Bill,  114. 

qualification,  351. 
Equitable  rights,  309. 
Equity  pleader,  217. 
Erikine,  Lord,  Biography  of,  177. 
Estate  tail  general,  463, 478. 
Exchec^uer  Practice,  trial,  298,  346. 
Execution,  51 1. ^ 
Executors  legacies,  305. 
Fiat,  superseding,  60. 

Bankrupt's  name,  80. 
Fine  and  Recovery  Act  Aroendmeat,  72. 
Foreign  Judgments,  force  of,  97. 
arrest,  contract,  343,  390. 
marriages,  390. 
Frauds,  statute  of,  goods.  241,  320. 
Frenchmen,  rights  of,  in  England,  401,449, 

483. 
Gavelkind,  heir,  160. 
Habeas  Corpus,  voter,  26. 
Hale,  Sir  Matthew,  biography,  81. 
Hanaper  office  fees,  Mb. 
fleidelburgh  Student's  Letter,  49. 
Holidays  at  Chancery  Offices,  8. 

Accountant  General,  106. 
HuUock,  Baron.  Anecdote,  93. 
Husband^s  liability  after  separation,  1(6. 
right  to  distrain,  288,  336. 
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Imprisonment  for  debt,  Bee\)ontentM, 
Incumbrauces,  notice  of,  priority,  281. 
Incorporated  Law  Society,  94,  IJiO,  269,  36/. 
India,  state  of  law  in,  200. 
Indorsee's  liability,  319. 
Inheritance,  56,  141,  165,  216,  298. 
Inns  of  Chancery,  88. 
Court,  89. 

stamp  repealed,  350. 
Insurance,  Life,  Lecture  on,  129. 
International  law.  Bill  of  £xchequer,  210. 
Intestate's  effects,  55. 
Irish  Church  Bill,  231. 
Joint  tenancy,  administration,  14. 
Judges'  Chambers,  105,  199,  2J3. 
Judgments,  defendant's  ret«idence,  473. 
delays  in  pronouncing,  199. 
Kelly,  on  Life  Annuities,  152. 
Lancashire  Courts,   Commissioners'  Report, 

257. 
Law,  grandeur  of,  289. 

progress  of,  403,  437,  500. 
Lawyers  in  the  House  of  Commons,  49. 
Leasei,  right  of  preparing,  378,  457. 
Lectures  at  the  Law  Society,  85, 129. 

publication  bill,  326,  350. 
Legacy,  vesting,  208,  :i36. 

perpetuity,  431. 
Legatees*  a^e,  224,  320. 
Licence  to  sport,  411. 
Limitation  of  actions.  226,  411,  472. 
Local  Courts.  10,  117.  152, 225, 295. 
Lodgings,  trespass,  48,  80. 
London  Small  Debts  Bill,  280. 
Lords' Act,  496. 

Magistrate's  jurisdiction,  servants,  165. 
Mahometan  rules  of  evidence,  32. 
Mandamus,  witnesses,  India,  342. 
Marriage  Bill,  114. 
Act,  498. 
Masters  extraordinary  in  Chancery,  see  Sup- 

plementi. 
Master  and  Servant,  395. 
Matthews'  Guide  to  Executors,  101. 
Minor.  Wife's  debt,  14. 
Money  in  Court,  costs,  425. 
Mortgage  Stamps,  309. 345,  409, 471. 

equitable,  322. 
Newspaper  Act,  306, 
Non  pros,  80. 

Notice  of  Trial,  Easter  holidays,  471. 
Oaths  Abolition  Act,  161. 
Office  Copies  in  Chancery,  71- 
Olhces,  consotidating  common  law,  223,  339. 

Abolition  BiU,  307. 
Overseer's  title,  79. 
Owelty  of  exchange,  292. 
Parliament,  Bills  m,  see  Conienu. 

Remuneration  to  Members,  309. 
returns,  see  Contenis, 
Proceedings,  see  Note»  of  the  Week, 
each  number. 

Notices  for  next  session,  439. 
Partner's  former  Bankruptcy.  304. 

Suing  co-partner,  292. 
Partnerships,  (professional)  dissolved^ 

see  Monthly  Supplements. 
Patent,  Letters,  Bill,  146. 
Perpetual  Commissioners,  190. 


Pew  Rents,  111. 

Pleading,  process  act,  345,  431, 479,  496. 
rules,  decisions,  420. 

Pleas,  inconsistent,  133. 

Polls  at  Elections  act,  453. 

Post  Office  delay,  165. 

Power  of  appointment,  31. 

Prater  on  Klarriage  Laws,  53. 

Prisonef  s'  Counsel,  225,  278. 

Prisons'  Bill,  291. 

Process,  indorsement,  199. 

Proferisional  grievances,  Fee  Contents. 

Property  Lawyer,  see  Contents, 

"  Provided,"  force  of,  452. 

Publications,  new.  see  Monthly  Supplements^ 

Punishment  fur  frightening,  &4. 

Quare  impedit  Bill.  235. 

Quit,  notice  to,  207,  288,  351,  400. 

Rating  buildings,  304. 

Record  Commissioners'  proceedings,  183. 

Reform  of  Law,  193,  465,  497,  513. 

Registrar's  office  delays,  295. 

Registration  of  Bills  of  sale,  56,  133. 

Rent,  claim  of,  8. 
tender  of,  112. 
charge,  non-payment,  149. 

Request,  courts  o^  366. 

Reversionary  interest,  2. 

Reviews,  see  Contents. 

Revising  barristers,  170,  225. 

Retainers,  practice  of,  24,  29l,  309,  369,  424. 

Rule,  new,  in  the  Exchequer,  14. 

Russian  Code,  310,  323,  375. 

Saving's  Banks,  administration,  14. 

Scotcli  Marriages  Bill.  409. 

Servants,  who  are  menial  ?  279. 

Set-off,  damage,  freight,  500. 

Settlement,  concealed  mortgage,  431. 

Sittings  of  the  Courts,  see  Cuntents, 

Slave  (Compensation,  counter  claims,  171. 

Six  Clerks  office,  grievance  at,  132. 

Smith's  Chancery  Practice,  276. 

Solicitors  admitted  in  Chancery,  14, 106. 

Special  pleading,  study  of,  90. 

Specific  performance,"5l. 

Stamps  ad  valorem,  79,  80,  352,  383. 

Statutes,  Commissioners'  Report  on  ConsoFid* 

ation,  see  /fppendu. 
Statutes  of  Last  Session,  454. 
Staying  proceedings,  472. 
Striking  off  the  roll,  84. 
Students,  Phillips's  directions,  321,  337. 
Sturgeon,  on  Bankrupt  Acts,  20. 
Subpoena  office  fees,  410. 
Surnames,  268. 
Symonds'  law  making,  488. 
Tamlyn  on  Lands  entailed,  22. 
Tax  collectors'  power,  419. 
Taxations  on  20/  debts,  105. 
Tenancy  at  will,  feoffment,  338. 
Tender  of  key  to  landlord,  332. 

negative  of,  4Jl. 
Terms,  presumed  surrender  of,  91. 
Thornton's  state  of  India,  200. 
Time,  order  for,  415. 
Tithe  Turnip  bill,  383. 
Tolls  exemption  act,  323. 
Transfer  of  stock,  title,  147* 
Trials,  remarkable,  364,  445. 


INDBX. 


Tnist,  creditor,  208, 

Trustee,  receipt  aUmp,  64.  223»  383. 

purchaser,  362. 
Usa^ifea  of  the  profession,  88. 
Vestries  Bill,  114. 
Voters*  Rei^istration  Bill,  8. 

bribing,  4*20 
Wages  of  servants,  247. 
Ward  of  Chancery,  207- 
Warrant  of  attorney,  415. 
Warren's  Law  Studies,  68. 
White  on  parochial  settlements,  52. 
White's  Cruise's  Digest,  169. 


Wife,  separate  estate,  122,  142,  208,  2/3,287. 

trader,  304. 
Will  of  a  lawyer,  16. 
power,  48. 

witness,  224,  240,  320. 
Wills,  law  of.  120. 
Witness,  legacy,  207. 
India,  342. 

foreijf^n,  compensation,  JS. 
Writs,  delays  in  serving,  199. 

orders  for  returning,  283. 
parliamentary  return  of,  444. 


INDEX  TO  THE  DECISIONS  IN  THE  SUPERIOR  COURTS. 


Administration,  action,  assets,  plea,  332. 
Admission  of  documents,  notice,  costs,  397. 
Act  of  Parliament,  construction,  426. 
Affidavit  of  debt,  interest,  77,  78,  220. 
bankruptcy,  459. 
bill,  108.  ' 
certainty,  254. 
perjury,  notice,  239. 
leng[th  of,  costs,  254. 
merits,  usual  form,  77. 
illiterate  person.  111. 
Appearance,  practice  (equity),  44,  300. 
Arbitration,  costs  in  cause,  221. 

revoking,  173. 
Arbitrator,  enlarging  time,  waiver,  13. 
Arrest,  probable  cause,  arbitration,  137. 
costs,  315. 348. 
second  discontinuance,  138. 
special  builiflf,  141. 
Articles  of  Clerkship,  lost,  enrolling  copy,  1 10. 
Assault,  apprentice,  right  to  chastise,  396. 
Attachment,  practice  (equity),  74. 

contempt  of  process,  75. 
personal  service,  109. 
allocatur,  affidavit,  137. 
judge's  order,  475. 
costs,  undertaking,  60. 
personal  demand,  62. 
action,  award,  62. 
service,  affidavit,  507. 
Attorney,  detaining  probate.  111. 

answering  affidavit,  139,  141. 
certificate,  re-admission,  136. 
action  settled,  costs,  173. 
delivery  of  documents,  494. 
admission  without  usual  notice,  477. 
liability,  non-payment,  204. 
signed  bill,  pleailing,  460. 
re-admission,  notice,  205. 
neglect,  428. 
and  client,  bond,  costs,  237. 
lien,  deduction  of  costs,  333. 
change  of,  partnership,  75. 
attachment,  rule  nisi,  7^- 

delivering  deeds,  77. 
personal    service,    109, 
110. 
and  client,  agreement,  495. 
taxation,  jurisdiction,  506. 
bill  of  costs,  vexatious  proceedings, 

and  a^ent,  demand,  attachment,  158. 
description  of,  on  writ,  526. 


Award,  enlarging  time,  61. 

demand,  power  of  attorney,  109. 
delivering  documents,  429. 
trespass,  final,  461. 
Nisi  Prius,  time  for  setting  aside,  525. 
Bail,  justifying,  notice,  206. 

attorney's  name,  239. 
affidavit  of  justification,  316. 
house-keeper,  freeholder,  253. 
bond,  cancelling,  affidavit,  285. 
render,  assigning  bond,  396. 
Bankruptcy,  supersedeas,  acquiescence,  504. 

reputed  ownership,  524. 
Bill  of  Exchange,  forgery,  bona  fide  holder^ 

347. 
Charitable  Bequests,  134. 
Charity  Suit,  practice,  346. 

trust,  474. 
Churchwarden,  dean,  mandamus,  172. 
Cognovit,  judgment,  taxation,  412. 
witness,  satisfaction,  415. 
Commitment,  practice,  1.34. 
Contempt,  attachment,  allocatur,  12. 
Coroner,  personal  service,  attachmeut,  157. 

execution,  220. 
Costs,  local  act,  penalty,  45. 
of  day,  trial,  46,  494. 
security,  temporary  absence,  75. 

practice,  134. 
issues  for  defendant,  428. 
slander,  judge's  certificate,  253. 
County  Court,  mandamus,  140. 
Court  of  Requests,  suggestion,  costs,  221,462; 
Covenant,  declaration,  variance,  412. 
Debtor,  small,  attachment,  discharge,  174. 
Declaration,  motion  to  set  aside,  382. 
period  of  filing,  414. 
de  bene  esse,  478. 
service,  45. 

joint  action,  irregularity,  174, 
Demurrer,  bill,  consideration,  45. 
equitv  pleading,  459. 
replying  double,  46. 
matter  of  law,  margin,  285.' 
point  to  be  argued,  286. 
argument,  paper  books,  316. 
plea,  part  payment,  381. 
Discontinuance,  irregularity,  254. 
second  writ,  334. 
Discovery,  practice,  parties,  330. 
Distringas,  defendant  abroad,  76. 
appearance,  381,  476. 
Ejectment,  sendee,  12, 61, 76,  77,475. 


IMDIX. 


Ejectment,  collusion,  609. 

intermediate  term,  76. 
term  for  appearance,  495. 
service,  deception,  139. 
misnomer,  109. 
tenant  keeping  away,  1 10. 
former  action,  costs,  525. 
possesiiion,  138,  316. 
administration,  172. 
security,  316. 
service,  12, 4/5. 

Property  untenanted,  2Si. 
usband  and  wife,  61. 
costs  of  day,  205. 
Error,  transcript,  jurisdiction,  428. 
Examining  witnesses  in  India,  46. 

Scotland,  78. 
Execution,  no  effects,  ca.  sa.,  398. 

false  claimant,  costs,  285. 
Foreign  witness,  expenses,  taxation,  12. 
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'  duty,  156,  171. 
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note,  consideration,  proof,  172. 
Process,  indorsement,  waiver,  1 10. 
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infant  insolvent,  158. 
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Special  jury,  judge's  power,  255. 
Stay  of  proceedings,  perjury,  108. 
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disallowance,  attorney,  318. 
Tithes,  pleading,  412. 
Trespass,  verdict,  one  of  several  defendants,  332. 
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of  trial,  plea  of  payment,  206. 
indorsement,  charging  in  execution,  414* 
defendant's  residence,  509. 
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